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ee « FOREWORD 


TRADE Cases reports the full, official texts of all decisions rendered 
by the higher courts, state and federal, in cases involving antitrust, 
Federal Trade Commission, and other trade regulation law problems. 
In addition, the more important lower court decisions and attorney 
generals’ opinions are included, either in full or in excerpt form. For 
ete measure, Government antitrust consent decrees are included in 

ull text. 


The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act-are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 


In this volume, cited 1958 TrapE Casgs, are reproduced all of the 
court decisions reported in TRADE RecuLaTion Reports from January 
24, 1958, to January 15, 1959. These decisions appeared in the “Cur- 
rent Court Decisions” volume of the Tenth Edition of the CCH TrapE 
REGULATION REPORTER. . 


Since TraDE REGULATION Reports is an original reporter of the 
exact texts of official decisions as handed down by the courts, it fol- 
lows as a matter of course that these bound volumes are also authori- 
tative. Decisions appear in the chronological order of publication and 
are designated by paragraph numbers in numerical order. The para- 
graph numbers are the same as those used and referred to in the TRADE 
REGULATION REPORTER case tables and indexes, thus facilitating direct 
and cross reference. 


Each decision is preceded by: 
(a) The full name of the case. 
(b) The name of the court, the docket number, and the date 
of the decision. 
(c) Headnotes—accurate, succinct, and informative, with 
emphasis on the main issue. 


(d) References to all paragraphs in the compilations of the 
Tenth Edition of the TraDe RecuLATION ReporTER which 
are pertinent to the subject matter of the case. 

(e) Names of attorneys representing the litigants, whenever 
available. 

(f) References to any previously reported decisions in the 
same case. 


In antitrust cases instituted by the Government, the case number 
(Blue Book number) by which the case is identified in the Antitrust 
Division of the Department of Justice is also included. 


In cases involving a Federal Trade Commission complaint or 
order, the FTC Docket number is given. 


Foreword 


Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 


(a) 


(b) 


Table of Cases. Alphabetical, with complete listings under 
plaintiffs’ names and cross references under defendants’ 
names. The official and national reporter citations are included 
when available. 


Indexes. Complete and detailed. In addition to the General 
Topical Index, covering all of the decisions in the volume, 
special indexes are provided for: 


(i) Antitrust Consent Decrees 

(ii) Attorney Generals’ Opinions 
(iii) Federal Trade Commission Cases 
(iv) Robinson-Patman Act Cases 

(v) State Fair Trade Act Cases 
(vi) State Unfair Practices Act Cases 


This thorough indexing affords instant contact with any case 
(a) by case name, and (b) by subject matter. 


In planning and producing TRabE Cases, the aim of the publishers 
throughout is to make this volume of the utmost utility in the important 
and extensive field of trade regulation. The user’s time is saved by 
concentration on the subject of trade regulation (no time is lost leafing 
through irrelevant cases); by the single reporting medium for courts 
of all jurisdictions; and by the explanatory headnotes—clearly stated 
captions written by specialists in trade regulation law. 
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1958 TRADE CASES 


A COMPLETE LIST OF THE CASES REPORTED IN THIS 
VOLUME, ARRANGED ALPHABETICALLY BY NAMES 
OF PLAINTIFFS, WITH CROSS REFERENCES 
UNDER DEFENDANTS’ NAMES * 


Each case name is followed by the name of the court rendering the opinion, 
the official or national reporter citation if available at the time of printing, 
and the number of the paragraph in this volume at which the case is reported. 


* Cases in which the ‘Federal Trade Commission” or the “United States” is 
a party are listed under the name of the other party only. 
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ae News Co., Inc. v. American News Co., 
ne. 


ING NGA SSMU O 1@) Ree, cog eee eee hae Pa J 69,009 
Nema SUD Oise hapa ee Te eae ext: q 69,115 
Ada Motor Lines, Inc. (see ‘‘Galveston 


Truck Line Corp. v.’’) 


Adams Dairy Co. v. St. Louis Dairy Co. 
5 OIRO O NN) gs (RS «ea ee { 69,158 


Admiral Corp. (see ‘‘Nagler v.’’) 


Affiliated Music Enterprises, Inc. v. Sesac, 
Inc. 


ee CeNewyess1600- SUDD: S655... 6..55" 7 68,938 
Afran Transport Co. v. Natl. Maritime 
Union ' 
BIE) (eNotes Srey shes ee eps oe shop aren  aneeials | 69,220 


Aircoach Transport Assn., Ine. (see ‘‘Atchi- 
son, Topeka & Santa Fe Ry. Co. v.’’) 
Aircoach Transport Assn., Inc. (see ‘‘Balti- 
more & Ohio R. R. Co. v.’’) 
Aircoach Transport Assn., Inc. 
York Central R. R. Co. v.’’) 
Aircoach Transport Assn., Inc. (see ‘‘Penn. 

rae COs Va) 
Aladdin, Inc. v. Krasnoff 


(see ‘‘New 


RIG YE SUD: MCE, Sh 9 assert tet id ee {| 69,167 
Alamo Theatre Co., Inc. v. Loew’s, Inc. 

+ TOYS: TORE OR iak ee Dy CRS on oe ono ack {68,950 
Alexander v. Texas Co. 

MDOCRMaw 1650 SUDD, (Oss Sense is. = § 69,124 


Allied Newspaper Carriers of New Jersey 
(see ‘“‘Evening News Publishing Co. v.’’) 


American Body & Trailer, Inc.; U. S. v. 


BY CRVGIRIE sO or aratt t hieiberis era cutee riers 1 69,063 

American Buyers Cooperative, Inc. (see 
“‘General Electric Co. v.’’) 

American Crystal Sugar Co. v. Cuban- 


American Sugar Co. 
PEG API 259 2d O24 eye: y's aa 1 69,155 


American Gas Assn. (see ‘‘Radiant Burners, 
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PECANS R225. Hie 20 280 42, views acs = ene J 69,040 
. certiorari denied (U. S. Sup. Ct. 10-27-58), 
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American News Co., Inc. (see ‘‘Ace News 
Coy; Ines vi) 


American Oil Co. (see ‘‘Dean Oil Co. v.’’) 
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American Tobacco Co. (see ‘‘Seafarers Sea 
Chest Corp. v.’’) 
American Type Founders Co., Inc.; U.S. v. 
Pred) BK Sood ntl eR: Gore staat ae hrior Se {| 69,065. 


American Viscose Corp. (see ‘“Empire Rayon 
Yarncor une. Vvaay) 

American Waste Materials Corp.; U. S. v. 
DC Uvos © 1 68,955 

American Window Glass Co. (see ‘Metzger 
v.”’) 

Anderson v. Bargain Town, U. S. A., Ine. 
WENA, Sup. Ct u7siNo x sy 2d. (83.2711 69/093; 


Anderson Crop Dusters, Inc. v. Matley 
. Cal. Dist. Ct. of App., 324 P. 2d 710. . 69,051 


Ann & Hope Factory Outlet, Inc. (see 
“Miles Laboratories, Ine. v.’’) 

April v. National Cranberry Assn. 
BO) Oaiass eel OS he SUDD gol Orem J 69,218 

Arkhola Sand & Gravel Co. (see ‘‘Concrete, 
IbKORAE) 

Armenteros v. Commonwealth Management 
Corp. 
PEDORPUCLLOURICOn ar aescesic vies oe eanaieiern {| 69,084 


x Table of Cases 


Assn. of Western Railways (see ‘‘Riss & 
Cozine Vv.) 
Atalanta Trading Corp. v. FTC 
OY ONDA GO US OO vn URN Meine oi oka Be | 69,099 
Atchison, Topeka & Santa Fe Ry. Co. v. Air- 
coach Transport Assn., Inc. 
PiCAUDS Coeds B20. Slit... | 68,958 
Atlantic Coast Line R. R. Co. v. Riss & 
(fore have) 
Ruy aCe. 
Atlas Bldg. Products Co. 
Block & Gravel Co. v.’’) 
Atlas Bldg. Products Co. (see ‘‘Elgin Corp. 
Ve) 
Atlas Sewing Centers, Inc. v. Natl. Assn. of 
Independent Sewing Machine Dealers 
. CA-104260) Bad “S08r . ck de ae {| 69,180 
Attorney General of New York (see ‘“‘Syra- 
cuse Co-operative Milk Distributors’ Bar- 
gaining Agency, Inc. v.’’) 
Attorney Generals’ Opinions 
. North Carolina 


Prete Ben ae ..§ 69,122 
(see ‘‘Diamond 


December 23, 1958......... {| 69,230 
. United States 
auNovember 29) V95 (en or ost eel {| 68,962 
Associated Plywood Mills, Ine. (see 


‘Prentice Machinery Co., E. V. v.’’) 
Austin Theatre, Inc. v. Warner Bros. Pic- 
tures, Inc. 
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Automobile Owners Safety Insurance Co. v. 
FTC 
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Bakersfield Associated Plumbing Contrac- 

tors: Ine? US, v: 

. DC Cal. 
Baltimore & Ohio R. R. Co. v. Aircoach 

Transport Assn., Inc. 
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Banana Distributors, Inc. v. United Fruit 

Co. 
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Bankers Life & Casualty Co. v. Larson 


Be OF a 1 69,070 
. certiorari denied (U. S. Sup. Ct. 11-10- 58), 


358 U. S. 879 
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Bargain Fair, Inc. 
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Beardsley, Ine. (see ‘‘Continental Casualty 
Co. v.’’) 


Ass 


(see ‘“‘Union Carbide & 


Beech-Nut Life Savers, Inc. (see ‘“‘Gerber 
Products Co. v.’’) 
Beech-Nut Life Savers, Inc. (see ‘Heinz 


(Gfoig IB ais) 
Belmont Supply Co. (see ‘‘General Electric 
Co. v. Waldman’’) 


Bertha Building Corp. v. Natl. Theatres 
Corp. 
. DEN, Y., 166 F.Supp. 805s. ee se 7 69,166 


. certiorari denied (U S.. Sup. Ct. 428-58), 
356 U. S. 936 


Besser (see ‘‘Darden Industries, Inc., Roy 
Vv.) 
Bethlehem Steel Corp.; U.S. v. 
2D Nu¥., 15% bs Suppy Stic. tees 7 68,914 
DC IN. Y,,, 2 Phe GS ne ee {| 69,026 
. DC N.c¥%,) 268523 Supp. 57645 1.4.52 ¥ {| 69,189 
Better Living, Ine. v. FTC 
Fe 2 ees ae ao Ne es 1 0 rs oe, 7 69,152 
Bissell Carpet Sweeper Co. v. Cooper 
. Pas Ct. of Com!) Please..2- se eee 7 69,126 
Bissell Carpet Sweeper Co. v. Feldman 
Na Mee SUD Ct femtasenn. ong. tease {| 69,201 


Black & Decker Mfg. Co., Inc. (see ‘‘Warner 
& Co., Inc., George W. v.") 

Blue Cross Pharmacy (see ‘‘Eton Chemists 
vo” 

Blue Ridge Fuel Co., 
Petroleum Corp. 


Ine. v. Metropolitan 


DOONEY, ZLB. Rise soace as ares 68,943 
Bookout v. Schine Chain Theatres, Inc. 

- (CARR 255 he 20) coasters oh eee eee | 68,987 
Bostitch, Inc.; U.S. v. 

DC AR. is eres eda ean a eee J 69,207 

Brannen v. Willoughby 

) CASS OS TEE 2EF DSO eae. cee eee {| 69,071 
Brenner Bros., Inc. v. Levine & Smith, Inc. 

. -N... ¥Y.eSupinet. 2i6en3 Le eee { 68,998 


Bristol-Myers Co. v. Two Guys From Mas- 
sapequa, Inc. 


Nina¥eSup:. Cte. ncectoeeyectts cit 1 68,989 
Broadway-Hale Stores, Inc. (see ‘“‘Klor’s, 
nnes ve +) 


Broadway & Ninety-Sixth Street Realty Co. 
v. Loew’s, Inc. 
DEIN. X., 22-8. Rs Do. -347,- 23) Paka 


Eee Ae i OE TE Sees « | 68,940 

Broch & Co. v. FTC 

CAST) S6TA INS Dae (2s ine. aoe eee ce eee { 69,208 
Bruce Co., E. L. v. Empire Millwork Corp. 

. DON. Y., 164 FASupp? 4464. flee | 69,109 

>» D@agN? ert. .281... cine A. See ee oe f 69,135 
Buscher d.b.a. Rapid Shoe Machine Mfg. 

Co. v. United Shoe Machinery Corp. 

1 DCN. Yo) 22 PRD. teas eee {| 69,221 
By-Buk Co v.. Printed Cellophane Tape Co. 

e1@al,? Dist:. Ct. -ofbAD Dic dincnc ret eee J 69,144 

— Ca 


California Beverage & Supply Co. v. Dis- 
tillers Distributing Corp. 
. Cal. Dist. Ct. of App., 323 P. 2d 517. .f 69,025 
Calvert Distillers Co. v. Wish, d.b.a. Fore- 
most Liquors 
, DG 62. B. SUDD a OOe se eee f 68,921 
niCA=7, 250 BS 20 S25 oes eee eee {| 69,130 
Capital Airlines, Ine. (see ‘‘McManus v.’’) 
Carlton Lamp Corp. v. General Electric Co. 
wmiGAs3, 254 5H 2d SL 5e eae eee | 69,076 
Carnation Co. (see ‘‘Nashville Milk Co. v.’’) 


Carr (see ‘‘Sunbeam Corp. v.’’) 


Table of Cases xi 


Central Ice Cream Co. v. Golden Rod Ice 
Cream Co. 


TOA oom a oO Aly! | Whe) eh Le, Pe OR OL % 
Chemical Specialties Coneinc Ua Sy, 
5 EBX CS SINGS ARES tat GOR i Eide LOE ci Bish 69,186 


Chester Hill Pharmacy, Ine. v. Westchester 
Union Drug Plan, Inc. 
BeNEee Se SUD s Cts Gis. ack, wee ee 7 69,082 


Chicago Board Co. (see ‘‘James v. FTC’’) 


Chicago Cardboard Co. (see ‘‘Switzer Bros., 
Tncsyv-??) 


eee Peabody & Co., Inc. v. Mays, Inc., 


Neen SUD. Cts App eDive,). .fo.ls: .a%.6 1 68,922 
SAeeemalive Co. v. Elm Farm Foods 
O. 
. Mass. Sup. Jud. Ct., 148 N. E. 2d 861. 
PENT ely «eR LOBE ay 1 68,972 
Golea ealmoltve Co. v. Food Center, Inc., 
d.b.a. New England Food Fair (see “Col- 
eave Co. v. Elm Farm Foods 
0.) 


Colgate-Palmolive Co. v. Star Market Co. 
(see “‘Colgate-Palmolive Co. v. Elm Farm 
Foods Co.’’) 

Colgate-Palmolive Co. v. Stop & Shop, Inc. 
(see ‘‘Colgate-Palmolive Co. v. Elm Farm 
Foods Co.’’) 

Colgate-Palmolive Co. v. Supreme Markets, 
Inc. (See ‘‘Colgate-Palmolive Co. v. Elm 
Farm Foods Co.’’) 

Colgate-Palmolive Co. v. Tedeschi’s Super 
Market, Inc. (see *‘Colgate-Palmolive Co. 
v. Elm Farm Foods Co.’’) 


Collos (see ‘‘Finkel v.’’) 


Colonial Drive-In Theatre, Inc. v. Warner 
Bros. Pictures, Inc. 


< IDXE SS > Sige os Sar tein OAs SM He ni ete Rae J 68,956 
Reet BY orci Meee pee te. ok, ie {| 69,035 

Columbia Pictures Corp. (see ‘Little Car- 
negie Theatre, Inc., v.’’) 

Commonwealth Management Corp. (see 


“Armenteros v.’’) 

Commuters Hardware Co., Inc. (see ‘“‘Union 
Carbide Corp. v.’’) 

Concrete Form Assn. of Central New Eng- 
land WU. Sov. 


- SEC IMIG Says Sees ho es eee 2 ae 1 69,043 
Concrete, Inc. v. Arkhola Sand & Gravel 

Co. 

MATE SUDENOLA Slits Wa 2d-140..2. =f), 69,030 
Consolidated Laundries Corp.; U. S. v. 

= TOXGSs Nine CREO Ss es Re RR el Rn ona 1 68,935 
BADG@UN DE Yo.) 159 3 SUPP cOO0! wii. ratas {| 68,975 
PO OMIN Gay. AGO) Kes SID DEE OOD Fatt. cia J 68,976 
| IDO? NSN Se ea nee een er ora 69,077 
Consolidated Packaging Machinery Corp. v. 
Kelly 

FA ee He OMA Qe is asetisrduapretpe ctr eye {| 68,939 
. certiorari denied (U. S. Sup. Ct. 6-9-58), 

357 U. S. 906 


Consumer-Farmer Milk Cooperative, Inc. v. 
Milk Drivers & Dairy Employees Local 
No. 584 
NUM SUD I CU2 cardi esrsiets See fs Weaepto zs {| 69,052 


Consumers Warehouse Market, Inc. (see 
“State of Kansas v.’’) 

Continental Can Co., Inc.; U.S. v. 
sy MEY GE TRIG Nhs OG I LRN od D028 eras acecepetnce i J 69,082 
REIDGEN Ei eee Rae Dy 2oO meee se aie te {| 69,107 


Continental Casualty Co. v. Beardsley, Inc. 


CARDOSO HOt ares) iets aie cone: {| 68,999 
. certiorari denied (U. S. Sup. Ct. 10-13-58), 
358 U. S. 816 

Cooper (see ‘‘Bissell Carpet Sweeper Co. 

Vv." 
County Theatre Co. v. Paramount Film 

Distr. Corp. 

. DC Pa. io. .on8. dete eto oy | 69,222 
Court Degraw Theatre, Inc. v. Loew’s, Inc. 

7 DCN. 22 OG ark me On. Kee fl 69,014 
Crown Village Chemists, Inc. v. Dobin 

> NAY ASUp Ct. ack. 2 0) bolueh. tare 1 68,947 
Crummer Co. v. Du Pont, Jessie Ball 

= CA-5; 255 its 2di 425... okt Lehierecys4 « ab 1 69,031 

. certiorari denied (U. S. Sup. Ct. 11-10-58), 


358 U.S. 884 
Cuban-American Sugar Co.( see “American 
Crystal Sugan Co. v.’’) 
Cunningham (see ‘‘Lengsfelder v.’’) 


tpi 


Dandy Appliance Co., Inc., A. (see ‘‘General 
Electric Co. v.’’) 

Darden Industries, Inc., Roy v. Besser 
WICALG,. 25%. BY Oa285 tsi. 7 Rohl foe eee {| 69,067 


Dart Drug Corp. of Maryland v. Lilly & 
Co., Eli 


PLO Ct rOLeA DD. log Aco (acme { 68,969 
Dean Oil Co. v. American Oil Co. 
Pen CY Vase Ay CACHE r6 iro Ge em Bate ar nee tary 69,075 
: certiorari denied (U. S. Sup. Ct. 10-13-58), 

358 U. S. 835 


Deep South Oil Co. of Texas v. Metropolitan 
Life Insurance Co. 
MOOG IN bY. 21 eR, ID. 340. aty. savas | 68,945 


Delaune v. Hibernia Natl. Bank of New 
Orleans 
PDO Ua. Sa ith See Reg ae tt... BY Ea oe | 69,123 
Delta Theatres, Inc. v. Paramount Pictures, 
Inc. 
MIG Jea., 158s. Supp: 644... ..:/.. reste: fl 68,924 
PRCA oD OUR AU) DOS ah een, Beneath os steer {| 69,134 
PO ALD EDO Mea Oa me merncr.G sume iene ame 69,178 


Denver Union Stock Yard Co. v. Producers 
Livestock Marketing Assn. 
> UiaSe Sup: (Cts, So6,U2Si0282)  aeer {| 69,019 

Diamond Block & Gravel Co. v. Atlas Bldg. 
Products Co. 


{ 69,110 
Distillers Distributing Corp. (see “California 
Beverage & Supply Co. v.’’) 


Do Drive-In (see ‘‘Nile, Inc. v. Warner 


Bros. Pictures Distributing Corp.’’) 
Dobin (see ‘‘Crown Village Chemists, Inc. 
v.”) 
Dollac Corp. v. Margon Corp. 

] DGeNinds,.164eb (Supp: 4577s tee 1 69,170 


Doz, Inc. (see ‘‘Whelan Drug Co., Inc. v."’) 
Duckworth (see ‘‘Everybody’s Drug Co. v.’’) 
Du Pont de Nemours & Co., Inc. v. Kauf- 
man & Chernick, Inc. 
. Mass. Sup. Jud. Ct., 148 N. E. 2d 634 
bie Se Me Re ee coe {| 63,971. 


Du Pont de Nemours & Co., Inc. (see “Qual- 
ity, Oil Cor, Inca y., «) 


Du Pont de Nemours & Co.; y 
1G7MEAASUDDs OO li facre nee ne f| 69,181 


~ DCN s, 
Du Pont, Jessie Ball (see ‘‘Crummer Co. 
v.’") 


Dup 


Xif Table of Cases 


— hk — 


Eagle Lion Studios, Inc. v. Loew’s, Inc. 
Ue Se Sup* Ct, (3587 Us S) 100 ee 09100 
Eastern Fireproofing Co., Inc. v. U. S. Gyp- 
sum Co. 
TeDCeMass. 20 RD yeaa amine ears {| 68,932 
. DC Mass., 160 F. Supp. 580.......... | 69,000 
Eastern R. 129) Presidents Conference (see 
“Noerr Motor Freight, Ince. v.’’) 
Econo-Hart (see ‘‘Parker Pen Co. v. Stern’’) 
Elgin Corp. v. Atlas Bldg. Products Co. 


CATO 425 18E\ DONTie SUA ee eae 7 68,919 
. certiorari denied (U. S. Sup. Ct. 6-23-58), 
357 U. S. 926 
Elizabeth Hospital, Inc. v. Richardson 
IDCEATE TIGER SUDD oo seen cies J 69,182 
Elm Farm Foods Co. (see ‘‘Colgate-Palmolive 
yet) 
Empire Millwork Corp. (see ‘‘Bruce Co., 
Be Leave) 


Empire Rayon Yarn Co., Inc. v. American 
Viscose Corp. 
ee DCaNee yan COLD A Sap Deoo+ ae eee | 69,015 
Empire Sportswear, Inc. v. Newsday, Inc. 
SAN; Y¥e-Sup) Ct,, 173° N. Ya S, 2diS33. en Goto 


Emsig Mfg. Co. v. Rochester Button Co. 


SDC Ney. 163<h. Suppa4l4 eee 1 69,105 
Encore Stores, Inc. v. May Department 

Stores Co. 

apDCiCal, 64s SUPP we2ice. ese ease aks 7 69,184 


Erie County Malt Beverage Distributors 
Assn.; U. S. v. 


Hh 9") 2h ie ame oT Pee ine Pe eS tage See 1 68,973 
SUE GE SE De tke ae Poca ee eee 69,055 
Erone Corp. v. Skouras Theatres Corp. ~ 
ca DOUNGY1 225 RVD +494 eee ee 1 69,081 
Eton Chemists v. Blue Cross Pharmacy 
INE Ver Sup st Che eet ah pea ee See wee per 1 69,203 
Evening News Publishing Co. v. Allied 


Newspaper Carriers of New Jersey 
I DCIN J: L602. sSUppY DOSee eee 1 69,006 


Everybody’s Drug Co. v. Duckworth, d.b.a. 
Mesa Drug Co. 


PUATIZ: “SUD. Gt. hs. nen eee. ee ine te oe J] 69,029 
i 
Farbenfabriken Bayer, A. G. v. Sterling 
Drug, Ine. 
PDC PINGS teks, Rate tee See MS enon 1 68,949 


Federal Communications Commission (see 
SPhileo Corp. Vi) 

Federal Trade Commission (see under name 
of other party) 


Feist, Inc., Leo v. Tendler Tavern, Inc., 
Lew 

DE PR as pe heeells axle. sens « ee f 69,136 

Feldman (see ‘‘Bissell Carpet Sweeeper 
Cosvn) 

Finkel v. Collos 
INE USUD: CUS on paek pe acuee aR J 69,204 


Flat Glass Investigation (see ‘“‘Grand Jury 
No. 9932, In re’’) 

Food Center, Inc.; Colgate-Palmolive Co. v. 
(see ‘‘Colgate-Palmolive Co. v. Elm Farm 
Foods Co.’’) 

Ford Motor Co. 
Co., Ines v..*) 

Ford Motor Co. 
Nit) 

Ford Motor Co, (see ‘‘Nelligan v.’’) 

Foremost Dairies, Inc. (see ‘‘Whitely v.’’) 


(see ‘‘International Nickel 


(see ‘‘Miller Motors, Inc. 


Eag 


Foremost Liquor Stores, Inc. (see ‘“‘Kinsey 
Distilling Sales Co. v.’’) 
Foremost Liquors (see 
Co. v. Wish’’) 
Fortna v. Martin 
. Cal. Dist. Ct. of App., 323 P. 2d 146. .1 69,037 
Fox West Coast Theatres Corp. v. Paradise 
Theatre Bldg. Corp. 


“Calvert Distillers 


Tk OFC RRM Cee, RA a SEL tun VAAL q 69,139 
Frasier v. Twentieth Century-Fox Film 

Corp. 

«DG Ne@D, Teanie See a Cee 1 69,177 


Frick (see ‘‘Portsmouth Baseball Corp. v.’’) 


ae he 

Galveston Truck Line Corp. v. Ada Motor 
Lines, Inc. 
. DC OMAN ox... othe Oe eee 7 69,121 


Garrett Co., Inc., George K. (see ‘‘Tinner- 
man Products, Ince. v.’’) 

G. E. M. Sundries Co., Ine. (see ‘‘Johnson 
& Johnson, Ine. v.’’) 

General Electric Co. v. American Buyers 
Cooperative, Inc. 
. Ky. Ct. of App., 316 S. W. 2d 354... .{ 69,058 

General Electric Co. (see ‘Carlton Lamp 
COorpave) 
General Electric Co. (see ‘‘Industrial Elec- 
tronics Corp. v.’’) 
General Electric Co. 
Corp: v2’) 

General Electric Co. v. Dandy Appliance 
Cox sine: As 
. W. Va. Sup. Ct. of App., 103 S. E. 2d 310 


(see ‘‘Magno Tronic 


Fo idig ak Matte ARERR cae soe Oe Ce eee J 69,027 
General Electric Co. v. Telco Supply, Inc. 
. Ariz: Sup. Cty d20) 2. 20) sotae eae 1 69,028 


General Electric Co. v. Waldman, d.b.a. Bel- 
mont Supply Co. 

OC Pa. J5ok. Supp) olGnes oa ..§ 69,044 
General Motors Corp. (see ‘‘Gottesman v.’’) 
General Motors Corp. (see ‘‘Peyser v.’’) 
General Motors Corp. (see ‘‘Zucker v.’’) 
General Petroleum Corp. (see ‘‘Leh v.’’) 

Gerber Products Co. v. Beech-Nut Life 

Savers, Inc. 


DCN: Yo, 160/25 Supp. 9167. sees. { 69,022 
DE NINASYAR. LRA S RA eee 69,045 
Gillette Co. v. Jacobs 
PUNY. “Supa Ct son reunceun ey eee 1 68,964 
. NEYYOISUDi CER. Sete sears oe eee ae 1 69,095 


Gillette Co. v. Milshap Drug Sales Corp. 
N.Y. Supt ‘Cty LiSuN. Y. S 2d tenee nO otOGL 


Gillette Co. v. Northwest Wholesale Corp. 


SUN. Vip SUDN Ctr cee es eee ae J 68,968 
NG Ye Sup. Cta a eee 1 69,096 

Gillette Co. v. 170 Nassau Corp. ’ 

PIN eh Supe Chie cha eee ee J 68,991 

Gillette Co. v. Park Row Merchandise, Inc. 

pace Win, “SUED Chas cd gee ree ee 1 69,097 


Ne“ Ya Sup? CRY 25. he ee oe ee 1 68,965 
Gillette Co. v. Seventeen Merchandise 

Corp. 

NSW tS api Ci el. eae a eee ee 68,990 


ON Yo (Supe Cte. acct tee eee 1 68,966 

- INGEX. Sub: ‘Chisage.. steer ne ae {| 69,098 

Golden Rod Ice Cream Co. (see ‘‘Central 
Ice Cream Co. v.’’) 

Golden Rule Appliance Co. 
beam Corp. v.’’) 


, Inc. (see ‘‘Sun- 


Table of Cases 


Goldlawr, Inc. v. Shubert 


5 816} Pa., LGORREESUDDS Guile Os 2 ao Von. 1 69,227 
Goodfriend v. Kansas City Star Co. 

. DC Mo., 158 F. set ay et 1 69,023 
Goodrich Co., Bs BAUS 

¢ TDN IGGL Sia al aap eel ae aes | 68,994 
Gottesman y. General Motors Corp. 

PE Cia None Nice nvr ee eee 1 68,928 


Grace & Co., Inc., 
Farm, Ince. v.’’) 
Grand Jury No, 9932, In re [Flat Glass 


W. R. (see ‘Idle Wild 


Investigation] 

5 JOC; ULE So ee ee ene ee f] 68,944 
Grand Jury (Special 1952), Matter of 

j) UB KON SEF ere eles 21 ae ee ed J 69,060 


Grand River Dam Authority, In re petition 
MOKA SHOUD) Clara tee ok seers 68,995 
Great Atlantic & Pacific Tea Co. (see ‘‘State 
Wholesale Grocers y.’’) 
Greater New York Food Processors Assn., 
ine. Ui. Sav. 
2 LEIP 1S OAR Ges See ee 2 See Le 8 J 69,064 
Grocers Ice & Cold Storage Co. v. Jefferson 
oe & Fuel Co. 


Ct. of App., 311 S. W. 2d 186... .] 68,978 
hea Mess ULis: 
eS. SUD Cts sos Ur Ss O15e oc. ae { 69,211 
ays ee 
Hallmark, Inc.; FTC v. 
OCs lO Bs SUPP Uees 1 sen soe ee 1 69,148 


Hamilton Glass Co.; U. S. v. (see ‘‘Local 
No. 27 of the Brotherhood of Painters, 
Decorators & Paperhangers of America; 
Uiniss ver) 

Hamilton Glass Co., Ine. 
Securit Co. v.’’) 


(see ‘‘American 


Hardinge Co., Inc. v. Jones & Laughlin 
Steel Corp. 
PEDO mea OS Me SUD D: die wrameccne co wre ore 1 69,083. 


Harmar Drive-In Theatre, Inc. v. Warner 
Bros. Pictures, Ine. 


BRO CaN iNeed pence dats te ew sieeie oS 1 68,956 
. IDGRING AES ea ae ere ee eee nee tere ee f 69,035 
Harms, Inc. v. Sansom House Enterprises, 
Inc. 
3 LEXCLTBE WS ols aie ee teh uae eae one cs f 69,136 


Harris & Co., Inc., H. (see ‘‘Beacon Fruit 
& Produce Co., Inc. v.’’) 
Harte-Hanks Newspapers; U. S. v. 


PCA a yt 0 LOC OOO nye us ree cys tee cp 1 69,032 
. certiorari denied (U. S. Sup. Ct. 6-30-58), 
357 U. S. 938 
Heinz Co., H. J. v. Beech-Nut Life Savers, 
Inc. 
PEPMORN ey. OU se SUD) Ola... cos oo 1 69,022 
Hempstead Travel Bureau (see ‘“‘“McManus 
v. Ryan’’) 
Hess v. Petrillo 
OAR ea OPE LACE GORE Srouneun semen Ae {| 69,162 


Hibernia Natl. Bank of New Orleans (see 


“‘Delaune v.’’) 
Hughes Tool Cor; Usist v: 
DY CE INR Se Lge cence Fe eat near em {| 69,001 
Humble Oil & Ref. Co. (see ‘‘Kinnear-Weed 
Conpsvas) 


ashe 
Ice Engineering Corp. v. Tomlinson 
aT OMT ee. lk tIDIAe sens ced q 69,149 
Idle Wild Farm, Inc. v. Grace & Co., Inc., 
VWiewive 
BDO rING Yee ee Ch ht. Ls Goda eeraer inert: { 69,053 


Xtil 


Ga Productions Corp. v. Loew’s, 
ne. 

, IDICMINE, NG. 

WDCIN? Yi. 8225 Ret D A266. foes ee | 69,056 
industrial Electronics Corp. v. General Elec- 

tric Co. 

= DCUNEJi 45 158 EeeSupp.y Sone Sanae 1 69,024 
International Nickel Co., Inc. vy. Ford Motor 

Co. 

PD OaIN yer, LOGE a SUD Diao! semen {| 69,169 
International Paper Co. (see ‘‘Kelly v.’’) 
Internationai Tel. & Tel. Corp. (see “Krug 

Varn 
International Tel. 

“‘Rubinger v.’’) 


& Tel. Corp. (see 


Ze, ee 


J. & H. Service Station (see 
Texas Co.’’) 

Jacobs (see ‘‘Gillette Co. v.’’) 

Jacobs (see ‘‘Paper Mate Mfg. Co. v.’’) 

Jacquard Knitting Machine Co., Inc. (see 
“Ordnance Gauge Co. v.’’) 

Jadassohn (see ‘‘Affiliated Music Enter- 
prises, Inc. v. Sesac, Inc.’’) 


James, t. a. Chicago Board Co. v. FTC 


“Rosen v. 


CAST 2a Be 2d IS ees ee ee 1 68,942 
. certiorari denied (U. S. Sup. Ct. 10-13-58), 
358 U. S. 821 


Jefferson Ice & Fuel Co. (see ‘‘Grocers Ice 
& Cold Storage Co. v.’’) 


Jerrold Electronics Corp.; U.S. v. 
VDC eha. al OSt Kar SUDD raha Once ere {| 69,223 


Johnson & Johnson, Inc. v. G. E. M. Sun- 
dries Co., Inc. 
. Hawaii Cir. Ct. 


Johnson & Johnson v. Narragansett Wiping 


Supply Co. 
eRe elas Supers (Ct-reaaerires a en es 7 69,195 
Jones & Laughlin Steel Corp. (see ‘‘Har- 


dinge Co., Ine. v.’’) 


2 Ke 
Kansas City Star Co. (see ‘‘Goodfriend v.’’) 
Kaplan v. Nalpak Corp. 


. Cal. Dist. Ct. of App., 322 P. 2d 226. .{ 68,984 
Kaufman & Chernick, Ine. (see ‘Du Pont 
de Nemours & Co., Ine., E. I. v.’’) 
Kelly (see ‘‘Consolidated Packaging Ma- 
chinery Corp. v.’’) 
Kelly (see ‘‘Kosuga v.’’) 
Kelly v. International Paper Co. 
BOAR (es Doe Niet AD parte. erie areca { 68,939 
. certiorari denied (U. S. Sup. Ct. 6-9-58), 


357 U. S. 906 


Kingsbery v. Phillips Petroleum Co. 
mTexiCtof CivesApp., lai. Wiad ool 


COM SOREN). SIRs. eae {| 69,080 
Kinnear-Weed Corp. v. Humble Oil & Ref. 
Co. 
PCH NCS DANS fond Shee wares’ ap mecha oe ales SPE NS Bits { 69,141 
Kinsey (see ‘‘Knapp v.’’) 
Kinsey Distilling Sales Co. v. Foremost 
' Liquor Stores, Inc. 
PLUME Sup CMMI: 2c ekiek cake s gests rae aos | 69,194 
| Kitchens of Sara Lee, Inc. v. Nifty Foods 
Corp. 
£ IBICE IN BNE OD ec RA OREN repre ee .f 69,036 


Kit 


xiv 


Klor’s, Inc. v. Broadway-Hale Stores, Inc. 
WOCACO. 2550 Rw 20 (214 Rocce eee sen: {| 69,007 
_ reversed and remanded (U. S. Sup. Ct. 

46-59) 1959 TRADE CASES {f 69,316 

Knapp v. Kinsey 
BGAEG249 ES 2d (OU) a aa ee ROSS 
. certiorari denied (U. S. Sup. Ct. 4-28-58), 

356 U. S. 936 

Kohn v. Teleprompter Corp. 

I DGMN. Yast22 Feu: UD 2OONe memewr cree oe 69,013 


Korvette, Inc., E. J. (see ‘‘American Home 
Products Corp. v.’’) 


Korvette, Inc., E. J. (see ‘‘Mossberg & 
Sons; [nes C1 S-aV- ) 

Korvette, Inc., E. J. (see ‘‘Parker Pen 
Comvam) 

Kosuga v. Kelly 
N (OREO En 20 AG ee 5 oe cava, nary op 1 69,062 


. affirmed (U. S. Sup. Ct. 2-24-59) 1959 
TRADE CASES { 69,283, 358 U. S. 516 
Krasnoff (see ‘‘Aladdin, Inc. v.’’) 
Kroch, d.b.a. Nursery Park Service Center 
v. Texas Co. 


2 DEIN: Yo, 167.9. Supp 5 94 (pee eee 1 69,198 
Krug v. International Tel. & Tel. Corp. 
ne Ce Need, 6220.4;.. Rat OS os see. { 69,146 
ES Pes 


L. & H. Stores, Ine. (see ‘Olin Mathieson 
Chemical Corp. v.’’) 

Lanvin Parfums, Ine. v. U. S. 

PUL Oe SUDs Cb, eS0S Ui. Sot Ore eee q 69,211 

Larson (see ‘‘Bankers Life & Casualty Co. 
¥v."") 


Lawrence Capitol, Inc. v. Stanley-Warner 


Corp. 

= GAET 2549F 20). S14... sdet  e | 69,042 
Leh v. General Petroleum Corp. 

a DCxCalleyl6o2 (Supp. 19838, oes 69,138 
Lengsfelder v. Cunningham 

Sigg is Sts Cte 5th. Mae er eer ok | 69,005 


Levine & Smith, Inc. (see ‘‘Brenner Bros., 
Ine, 2))) 
Le Witt v. Warner Bros. Pictures Distribut- 


ing Corp. 
» DCING TSR), Sadao ed eee | 69,010 
Lewis, Inc., Alfred M. v. Warehousemen, 
Teamsters, Chauffeurs & Helpers Local 


Union No. 542 
. Cal. Dist. Ct. of App., 330 P. 2d 53. .{ 69,159 
Lexington Tobacco Board of Trade; U. S. v. 
IC Ree, SR Re Se ee | 69,131 
Libbey-Owens-Ford Glass Co.; U. S. v. 
Cr ORIO Sado aes Se ray oe ee: 1 68,996 
FeO LTO 275 SS 5 ace a Sper tii et Geer cage Ree eee {| 69,147 


Lilly & Co., Eli (see ‘‘Dart Drug Corp. of 
Maryland v.’’) 

Lindemann Pharmacy, Inc. 
Mathieson Chemical Corp. v.’’) 


Linen Supply Institute of Greater New 
Work eine Ui Stay. 
Be GIN Sera ic, ChyS sca. hn & One Ta RI 1 69,120 
Lion ore: Corp. (see ‘‘Rosenfeld Co., J. 
Sh 
Little Carnegie Theatre, Inc. v. Columbia 
Pictures Corp. 
SDC Na ye 


Local No. 27 of the Brotherhood of Painters, 
Decorators & Paperhangers of America: 
US ave 
| ig DSC /4 0 | Eee ee 


Klo 


(see “Olin 


Table of Cases 


Loesch Hair Experts v. FTC 
~ CA-4, 257 Be Od S82h eatin: eee ee 1 69,078 
. certiorari denied (U. S. Sup. Ct. 11-10-58), 
358 U. S. 883 
Loew’s, Inc. (see ‘‘Alamo Theatre Co., 
Ines v.’’) 


Loew’s Inc. (see ‘‘Broadway & Ninety- 
Sixth Street Realty Co. v.’’) 

Loew’s, Inc. (see ‘‘Court Degraw Theatre, 
BRISA Et) 


Loew’s, Inc. (see ‘“‘Eagle Lion Studios, 
ines view) 
Loew’s, Inc. (see ‘Independent Produc- 


tions Corp. v.’’) 
Loew’s, Inc. (see ‘‘Orbo Theatre Corp. v.’”) 
Loew’s, Inc. v. Somerville Drive-In Theatre 
Corp. 
UNS. SOUDED:, Ctr oF tr ceeer aeeeeneenees {| 69,117 
Lucky Lager Brewing Co. of San Francisco; 
Wasave 


PDECU TA awh. > dc hs en omieaee eee 1 69,160 
La 

Madison Square Garden Corp. (see ‘‘Peto 

at 
Magno Tronic Corp. v. General Electric Co. 

MDC INL J) 1538. - Supp: S20. sae re {| 69,024 
Maine Lobstermen’s Assn.; U. S. v. 

ay OG IEC OR en 0 ns oe ea | 69,114 
Mandel Bros., Inc. v. FTC 

. CAct., 254. By 2d. 1822 35. a at opie oe 1 68,993 


. reversed (U. S. Sup. Ct. 5459) 1959 
TRADE CASES { 69,342, 79 S. Ct. 818 
Margon Corp. (see ‘‘Dollac Corp. v.’’) 


Marsh v. White of Massapequa, Ine. 


Martin (see ‘‘Fortna v.’’) 


Maryland & Virginia Milk Producers Assn., 
THe US. Ave 
« DO'DNE., 16GTR. Sipps 455502 ane: { 69,161 
>» DC..D:.C:, 167¢R. Supp, one eee { 69,197 
Maryland State Licensed Beverage Assn., 
ter: 20). Sev. 


SDC MGs 16S" Fer SUD bole sects geen { 69,016 
5, OC MGs aseas atsup ey aeeipuecs ete een cree ee eae J 69,142 
Fila) LCI CS REN Ory ce SA OPE COS. Sucre oie {| 69,213 


Maryland State Licensed Beverage Assn., 
Inec.; U. S. v. (see ‘‘Melrose Distillers, 
ines we Ui.S.9 

Matley (see ‘‘Anderson Crop Dusters, Ine. 
vi 

Matthews & Co., Jas. H.; U.S. v. 
ee © Ca Sh: maaan ee ia ey a cs eer { 69,187 

May Department Stores Co. (see ‘‘Encore 
Stores, Ine. v.’’) 

Mays, inc, J. WwW. 
& Co., Ine, v7”) 


McManus v. Capital Airlines, Inc. 
- DERN. SN uGO Eye SUDDa OOl aan oe 7 69,171 
McManus v. Ryan 
. N. Y. Sup. Ct., 10 Misc! 240528) 175 
ANY 4s 2G, OS Siti aioe en J. 69,034 
McManus v. Ryan, d.b.a. Hempstead Travel 
Bureau and Travel Bureau of Hempstead 
RCN OD Hecho AM Clem ee fe NR eS Ce Ot {| 69,199 
Melrose Distillers, Inc. v. U. S. 
. CA-4, 258 F. 2d 726 1 69,129 
. affirmed (U. S. Sup. Ct. 420-59) 1959 
TRADE CASES { 69,335 


Mesa Drug Co. (see ‘‘Everybody’s Drug 
Co. v. Duckworth’’) 


(see ‘‘Cluett, Peabody 


Table of Cases XV 


Metropolitan Life Insurance Co. (see ‘‘Deep 
South Oil Co. of Texas v.’’) 
Metropolitan Petroleum Corp. 

Ridge Fuel Co., Inc. v.’’) 


Metropolitan Petroleum Corp. (see ‘‘Read- 
ing-Sinram-Streat Coals, Ine. v.’’) 

Metropolitan Petroleum Corp. (see ‘‘Read- 
ing-Streat Oil Co., Ine: v.’’) 

Metzger v. American Window Glass Co. 


(see “Blue 


SO Bie stsic ak halt AVY ate gehen Bode: | 69,175 
Miami Drive-In Theatre, Inc. v. Paramount 

Pictures Corp. 

a DGIN. Yalta oy... oes acdeeee Aige J 69,196 


Miles Laboratories, 
Factory Outlet, Inc. 
me eee SSCL sc. Cbs. mya te congy ee OR etT Ne B® | 69,225 


Milk Drivers & Dairy Employees Local No. 
584 (see ‘‘Consumer-Farmer Milk Coop- 
erative, Inc. v.’’) 

Miller Motors, Ine. v. Ford Motor Co. 


Inc. v. Ann & Hope 


WicAR ew 25e We 20) 444" . J 68,937 
Milshap Drug Sales Carns tos “Gillette 
Coxv.’”) 
Milshap Drug Sales Corp. (see ‘‘Olin 


Mathieson Chemical Corp., Olin v.’’) 
Minneapolis & St. Louis Ry. Co. v. U. S. 

oe eMinn- 165 bY “Supp. S93. - a. .5.00: 1 69,140 
Miracle Adhesives Corp. v. Peninsula Tile 

Contractors’ Assn. 

. Cal. Dist. Ct. of App., 321 P. 2d 482. .J 68,979 


Mitchell v. RKO Rhode Island Corp. 


PCOMN LASS ste MUN an ir epeesce yo Bn xk Maye f 69,119 
Moog Industries, Inc. v. FTC 
5, OPS Siu ios ey eS 5759 Els ee bs Cg ..§ 68,918 


Mossberg & Sons, Inc., C. S. v. Korvette, 


ine. ke Ji 


INGROY , ADEN SO OCUER eae aS oc ate Eee 1 69,002 
Mueller v. U.S. 

GUNES Dell oe EE, ak ieee oe a 1 69,219 
Murray, Inc., Arthur; U. S. v. 

PINOT NiOna cs es Atal cde kt Saye be ae oe 1 69,192 
Muskin Shoe Co. v. United Shoe Machinery 

Corp. 

PwC Mal, 167 F.Supp: 106.225 SE {| 69,179 

Ns 

Nagler v. Admiral Corp. 

HODCEN.. Yo, 2160 Supp alo. . ptt 69,183 


Nalpak Corp. (see ‘‘Kaplan v.’’) 


Narragansett Wiping Supply Co. (see ‘‘John- 
son & Johnson v.’’) 


Nashville Coal Co. (see ‘‘Tampa Electric 
Cory.) 

Nashville Milk Co. v. Carnation Co. 
OAS Sup i Gty 350 oU S378! Mee. 68,915 


Nassau Research & Development Associ- 
ates, Inc. (see ‘“‘Sperry Rand Corp. veo 


Natl. Assn. of Independent Sewing Machine 
Dealers (see ‘“‘Atlas Sewing Centers, Inc. 


v. 
Natl. Casualty Co.; FTC v. 


URS! Saph Ct is57 7: Si 560% 2....45. J 69,059 
Natl. Clearance Bureau v. FTC 
biG Aq2. Topo eEs 20 LOZ 2st UWE hc J 69,039 


Natl. Cranberry Assn. (see ‘‘April v.’’) 


Natl. Malleable & Steel Castings Co.; 
WEA 
Me SeSup. Ch. .c0S UW. 9. (38.0.2... ene {| 69,154 


Natl. Maritime Union (see ‘‘Afran Trans- 
port Co. v.’’) 


Natl. Theatres Corp. (see ‘‘Bertha Building 
Corp. v.’’) 
Necchi Sewing Machine Sales Corp.; U.S. v. 


DCON, (Yee tt, Apt d in et tae | 68,957 
Nelligan v. Ford Motor Co. 
SFC WSC. ier oe Se eee oe Be icitec.¢ | 69,086 


New England Concrete Pipe Corp.; U. S. v. 
DC. Mass) et pecan ae, a | 68,925 
New England Food Fair (see ‘‘Colgate- 
Palmolive Co. v. Elm Farm Foods Co.’’) 
New York Central R. R. Co. v. Aircoach 
Transport Assn., Inc. 
ASDC. , 2oa Me 2OCSt (eee ocean ne | 68,958 
New York Pickle & Condiment Dealers 
ASS UNG Ua Se Ve 


Newsday, Inc. 
Inegvon) 

Niagara Mfg. and Distributing Corp. 
“Niagara of Buffalo, Inc. v.’’) 


Niagara of Buffalo, Inc. v. Niagara Mfg. & 
Distributing Corp. 


(see “‘Empire Sportswear, 


(see 


CUNO Xen Gilat Stippe S49 et = eee | 69,104 

be CAs2 P26 2eH 2d OMe, er eee ee {| 69,228 
Niehoff & Co., C. E.; FTC v. 

UO SUD se Ol: ooo) Urs. 4 es ee ee J 68,918 


Nifty Foods Corp. 
Lee, Inc. v.’’) 
Nile, Inc., d.b.a. Do Drive-In v. Warner 
Bros. Pictures Distributing Corp. 
MDG pear {eee yas ss nes pF eE Pay {| 69,003 
Noerr Motor Freight, Inc. v. Eastern R. R. 
Presidents Conference 


(see ‘‘Kitchens of Sara 


TT DCrP as 662k eOUDD: 1 Gotn ore ee 1 69,085 
Northern Pacific Ry. Co. v. U. S. 
Lie ESUD Cl. NOOORU pos dcr Bes, 1 68,961 
Northwest Wholesale Corp. (see ‘‘Gillette 
Co. v.’’) 
Nursery Park Service Center (see ‘‘Kroch 
v. Texas Co.’’) 
O72 
Ohio Crankshaft Co.; U.S. v. 
. DC JONIORe ee. pe eS toes | 69,020 
O-JIB-WA Medicine Co. (see ‘‘Shafe v. 
eT C2) 
Oldham Co:, RY P.: U.S. Vv. 
14 41'S) ON GEN Deanne ore, Mi eee ee at APOn aOR on, {| 69,143 


Olin Mathieson Chemical Corp. v. L. & H. 
Stores, Inc. 
Pea Soups Ct. WoGuA «2d 89%... aes pee | 68,981 

Olin Mathieson Chemical Corp. v. Linde- 
mann Pharmacy, Inc. 

Now Yen Sulton, Otho da tits eee cu ee | 69,202 

Olin Mathieson Chemical Corp. v. Milshap 
Drug Sales Corp. 

INP NZ SAO OS Oise J 69,090 

Olin Mathieson Chemical Corp. v. Polovsky 

NERY Supe Goi ween ore weet botnets {| 68,997 


sili DER RLON UN 6 hakal Ol tag oie a rach Seer ts cir eic | 69,156 
170 Nassau Corp. (see ‘‘Barclay Pharmacy, 
res Vv. 4) 


170 Nassau Corp. (see ‘‘Gillette Co. v.’’) 
Orange Belt Chapter Painting & Decorating 
Contractors Assn. of San Bernardino, Inc. 
y. Orange Belt District Council of Painters 
No. 48 
son OF Ob SN a cia an On gata ciate micas ice aeerarerees carte | 69,112 


xvi 


Orange Belt District Council of Painters 
No. 48 (see ‘‘Orange Belt Chapter Paint- 
ing & Decorating Contractors Assn. of San 
Bernardino, Inc. v.’’) 


Orbo Theatre Corp. v. Loew’s, Inc. 


PGAUID Ce, 261, ba 20 O80 sate eet 7 69,185 
. certiorari denied (U. S. Sup. Ct. 3-23-59), 
359 U. S. 943 


Ordnance Gauge Co. v. Jacquard Knitting 
Machine Co., Ine. 
DC rPa blak ORD. Sion er eee J 68,933 


as ee 


Packaged Programs, Inc. v. Westinghouse 
Broadcasting Co., Inc. 


PORES S255 REy 20 COS ae cs ate eran yee q 69,049 
Paper Mate Mfg. Co. v. Jacobs 
SUNG LYS Sup: (Ctercs sock oa Pee sens | 68,967 
Paradise Theatre Bldg. Corp. (see ‘‘Fox 
West Coast Theatres Corp. v.’’) 
Paramount Film Distributing Corp. (see 
“County Theatre Co. v.’’) 
Paramount Film Distributing Corp. (see 


“‘Toler v.’’) 
Paramount Pad Co., Inc. v. Baumrind 
JUN. Ct: of App:,, 4N, Yo 2d"S393. 2, q 69,111 


Paramount Pictures, Ince. (see ‘‘Delta 
Theaters, Inc. v.’’) 
Paramount Pictures Corp. (see ‘‘Miami 


Drive-In Theatre, Ine. v.’’) 
Paramount Pictures, Inc. (see ‘‘Stahl v.’’) 
Paramount Pictures, Inc.; U.S. v. 


Se DG WN. 435.165) By Supp-G4on.eeemeee 1 68,977 
. appeal dismissed (U. S. Sup. Ct. 9-4-58), 
358 U. S. 28 


Paramount Publix Corp. (see ‘‘Walder v.’’) 
Parfums Corday, Inc. v. U.S. 


SUS SUD Cen ooo Uh. Olomacm acres J 69,211 
Park Neponset Corp. v. Smith 
PAC AIG Q5SwE, Dawa a2 pie os saccade ete 1 69,128 


Park Row Merchandise, Inc. (see ‘‘Gillette 
Comy-w) 


Parke, Davis & Co.; U.S. v. 


~ DE DMC. 1649. (Suppiris2iere..1 69,079 
Parker Pen Co. v. Korvette, Inc., E. J. 
BOY ONE Vistos cits apis etree eee ete ene 1 69,072 
JOC. ISR ta eT MISE e tayo? | 8 {| 69,103 
Parker Pen Co. v. Stern, d.b.a. Econo-Mart 
2 ILC INS Nas aston Shap oSs Sa caso ae . {i 68,952 
PD CEN NY oes. sok enti baa tthe beth ee 1 68,963 


Peninsula Tile Contractors’ 
“Miracle Adhesives Corp. v.’’) 
Penn. R. R. Co. v. Aircoach Transport 
Assn., Inc. 
CAD G. 2205; Ei wod (Sicko Neer J 68,958 
People of the State of New York v. Spiak 
+N; ¥. Ct. of Sp. Sess, 11 Mise, 2d 1043; 


Assn. 


Tg CUEING ne?6 Wie Fs Oy ee eee ih ye wa ae ie J 69,113 
Peoples Savings Bank v. Stoddard 
vich. sup. Cb, SSaNumaVW.2oRdocremees 1 68,985 
Peto v. Madison Square Garden Corp. 
SDC INN eats, co ene s ctoadies eet ee { 69,106 


Petrillo (see ‘‘Hess v.’’) 

Peyser v. General Motors Corp. 
EDC IN. BYR LOS He SUL De oG in en ee 1 68,928 

Philadelphia Radio & Television Broad- 
easters Assn.; U.S. v. 


5 UOKOE St eater Oe a BeAr bee on has < {] 69,217 


Ora 


Table of Cases 


Phileo Corp. v. Federal Communications 
Commission 
. CAND? Ca25T- Reed 65Greeee en nore { 69,118 
. certiorari denied (U. S. CE: 

11-10-58), 358 U. S. 946 

Phillips Petroleum Co. (see ‘‘Kingsbery 
v4) 

Pittsburgh Plate Glass Co. v. U.S. 
~ CA=4, 4260" 2d SOs a). see nets arevee { 69,157 

Polovsky (see ‘‘Gillette Co. v.’’) 


Polovsky (see ‘‘Olin Mathieson Chemical 
Coupes) 

Portsmouth Baseball Corp. v. Frick 
, DOIN Ys, 21°. RY Da Sloan eee {| 68,948 


Prentice Machinery Co., E. V. v. Associated 
Ply-Wood Mills, Inc. 


» ‘CA=9, 4252 i 2an4(3s. Wests fe Bee 1 68,930 
. certiorari denied (U. S. Sup. Ct. 5-5-58), 
356 U.S. 951 


Printed Cellophane Tape Co. (see ‘‘By-Buk 
COorv.72) 

Procter & Gamble Co.; U.S. v. 
7 UnsS. Sup. Ch, soos. Otieee ieee {| 69,046 

Producers Livestock Marketing Assn. (see 
“Denver Union Stock Yard Co. v.’’) 


—Q— 


Quality Oil Co., Inc. v. Du Pont de Nemours 
& Co. ine,, Wed 
. Kan. Sup. Ct.,'182 Kan. 488, 322 P. 2d 731 


SSS SORES Oo ene Ss eee { 68,970 
= Boo 
Radiant Burners, Ine. v. American Gas 
Assn. 
WHC RHI 2228.65 Re eee eee { 69,173 
Radio Corp. of America; U. 8S. v. 
SEDC RP a cos Sere oe PR ee { 68,913 


. reversed (U. S. Sup. Ct. 2-2459) 1959 
TRADE CASES {f 69,284; 358 U. S. 334 


Radio Corp. of America: U. S. v. 


Radio-Keith-Orpheum Corp. 
Theatres Corp. v.’’) 
Rainbolt (see ‘‘Temperato v.’’) 
Reading-Sinram-Streat Coals, Inc. v. Metro- 
politan Petroleum Corp. 
« DCLN.EY. o 21 Be Re DESss- eee {| 68,943 
Reading-Streat Oil Co., Inc. v. Metropolitan 
Petroleum Corp. 
DDG INGANisy CLES) Tan Ep OOS aa eae | 68,943 
Rex Dept. Stores, Inc. (see ‘‘Union Carbide 
Corp. v.’’) ; 
Richardson (see ‘‘Elizabeth Hospital, Inc. 
v.”) 
Riss & Co., Ine. v. Assn. of Western Rail- 
ways 
1 DE DAC. HooeE. aSup pes 26S aaa | 68,959 


Riss & Co., Inc. (see ‘‘Atlantic Coast Line 
Re Re Cov) 


RKO Rhode Island Corp. (see ‘‘Mitchell v.’’) 


Rochester Button Co. (see ‘‘Emsig Mfg. Co. 
ae) 


Rockwood Sprinkler Co.; U.S. v. 
SCs ae 


Rogers (see ‘‘Sandidge v.’’) 


(see ‘‘Skouras 


Table of Cases 


Rosen, d.b.a. J. & H. Servi tati 
eae ee ice Station v. 
DCN SY GL eK Supp.u50. a ee 1 69,012 

Rosenblum, Inc., A. (see ‘‘Olin Mathieson 
Chemical Corp. v.’’) 

Rosenfeld Co., J. v. Lion Mfg. Corp. 


mC Ari. DoS) 2d O0n 4 te Se ae ee 1 68,960 
Rubinger v. International Tel. Tel. Corp. 

CHING | Naga een ewe, ee. 1 69,094 
Rudolph Wurlitzer Co.; U.S. v. 

pCa IN V4 CONE) AEE rent) PN J 69,011 


Ryan (see ‘‘McManus v.’’) 


—— a 
S. P. A. Ricordi Officine Grafiche v. World 
Art Reproductions Co., Inc. 


DEANE Ya22 76. Re Ds S19). ae ae J 69,174 
Safeway Stores, Inc. v. Vance 


PaaS OUD Me ter SD iUen Ss SSO8, eens 1 68,916 | 
St. Louis Dairy Co. (see ‘‘Adams Dairy 

Cor va) 
Sandidge v. Rogers 

MOAR, 256. 24269). ele ae | 69,048 

= DCrind salG7aEsSupprdd30. 4... ace. : J 69,191 
Sansom House Enterprises, Inc. (see ‘‘Harms, 

Ine. v.’’) 
Schine; U. S. v. 

OAR? IG OME EO: S52 ays leis hein <oerarcdhe { 69,163 


. certiorari denied (U. S. Sup. Ct. 1-12-59) 
Soir Chain Theatres, Inc. (see ‘‘Bookout 
San 
Scholl Mfg. Co., Ine. 
Products Corp. v.’’) 
Scientific Living v. FTC 
OAD ae 2d OUST ete tae 1 69,038 


(see ‘‘Surgitube 


weeriiorari= gdenied) "Us SS.” “Sup! “Ct 
10-20-58), 358 U. S. 867 

Seafarers Sea Chest Corp. (see ‘‘Streiffer 

v.””) 
Seafarers Sea Chest Corp. v. American 

Tobacco Co. 

IDOI Ses oa coe otgaitn Oe eo hneenP oe eee ee eee { 68,931 
Sears, Roebuck & Co., U.S. v. 

PEL NOmNG RY <u LOO) Ly SMD Dp S005 ccs of.- chery 1 69,108 
Sesac, Inc. (see ‘‘Affiliated Music Enter- 


prises, Inc. v.’’) 
Seventeen Merchandise Corp. (see ‘‘Gillette 


Comyn ») 
Shafe, t.a. O-JIB-WA Medicine Co. v. FTC 

ME COA-G 5 DOOM rene OOLe : oe inaecrcnna cir cl-u = | 69,069 
Sheffield vy. Texas Co. 

MC SAF a ee ets vee neta, hi | 69,125 
Shoenterprise Corp. (see ‘‘Wendel Shoes, 

Imes ves) 


Shubert (see ‘‘Goldlawr, Inc. v.’’) 
Shubert; U. S. v. 


, DOING X53 TGS So ACs ee ene { 69,073 
Simplicity Pattern Co., Inc. v. FTC 
GAD EC 2S Hime ZO EO 0s croxe Setsresayerens 69,047 


_ reversed in part and affirmed in part 
(U. S. Sup. Ct. 6859) 1959 TRADE 
CASES { 69,361 

Simplified Tax Records, Inc. v. Your In- 
come Tax Records, Inc. 


Co INDE Wee VGN RS, ee Ree te i marie neon A 69,205 
Simpson v. Union Oil Co. of California 
RD On CalemlOo rh OUD D5 40-0 ennai = J 69,054 
Skouras Theatres Corp. (see ‘‘Erone Corp. 
View) 
Skouras Theatres Corp. v. Radio-Keith-Or- 
heum Corp. 

"De N y. RP i ete COE yates cen a 1 68,940 
Skyway Broadcasting Co., Inc., In re 

lh SG) ASTI) {CUR fac elaeeoio aioe, Saisie | 69,091 


XVii 


Smith (see ‘‘Park Neponset Corp. v.’’) 
Socony Mobil Oil Co., Ine.; U. S. v. 


Ae Gt TE PM aise TG COLO ie eed se Leal ad 1 68,953 
. appeal dismissed (U. S. Sup. Ct. 44-58), 
356 U. S. 925 


Somerville Drive-In Theatre Corp. 
“Loew’s, Ine. v.’’) 

Sperry Rand Corp. v. Nassau Research & 
Development Associates, Inc. 
SED CIING PYe. a2) Ke Re | Sol eee {| 69,172 

Spiak (see ‘‘People of the State of New 
MOTE VA) 

Stahl v. Paramount Pictures, Inc. 


(see 


SHOCON el On) Ma Sup ps Scone donee {| 69,209 
Standard Oil Co.; FTC v. 

PO oUDe Cte COD mUEmS sOCGaEInE EE { 68,917 
Standard Oil Co.; U.S. v. 

POC sind. 65: Ke SUpDyo> Onan eae | 69,127 
Standard Oil Co. of California; U. S. v. 
SEO ST EOS i OAR ee ere orn yn ae 69,212 
Standard Oil Co. (New Jersey); U. S. v. 

2p DLN MN Gas WAS Td es Sel Be a be ee ee 8 { 69,206 


Stanley-Warner Corp. (see ‘‘Lawrence Capi- 
tol, Ine. v.’’) 
Star Market Co.; 
v. (see ‘‘Colgate-Palmolive Co. 
Farm Foods Co.’’) 
State of Kansas v. Consumers Warehouse 
Market, Inc. 
a ISAT SUDa@ ba O20 Ea OOS earn {| 69,133 
State Wholesale Grocers v. Great Atlantic 
& Pacific Tea Co. 


Colgate-Palmolive Co. 
v. Elm 


Bh CAR oe ee COS Laan Ae ae ee {| 69,089 
. certiorari denied (U. S. Sup. Ct. 1-26-59), 

358 U. S. 947 
Stearns Co., D. E. v. Tinker & Rasor 
PI CA-952252°4E DURSSOR Te. . Ae PeetGS7927 
Sterling Drug, Inc. (see ‘‘Farbenfabriken 


Bayer, A. G. v.’’) 

Stern (see ‘‘Parker Pen Co. v.’’) 

Stoddard (see ‘‘Peoples Savings Bank v.’’) 

Stop & Shop, Inec.; Colgate-Palmolive Co. 
v. (see ‘‘Colgate-Palmolive Co. v. Elm 
Farm Foods Co.’’) 

Strans Auto Sales Corp. v. World Wide ° 
Automobile Corp. 


7 DOeNEY ., L665 SUDD:folo: ere q 69,165 
Streiffer v. Seafarers Sea Chest Corp. 

SOC La. 162) We Suppe O02 aes {| 69,074 
Sunbeam Corp. v. Carr, d.ba. T & S 
Sales 

BUCA a2. 258) 4B 20) «S04. no ated. vee aes { 69,101 
Sunbeam Corp. v. Golden Rule Appliance 
Cone Lne: 

mn OAS? 252" Ma 20046 7% Sets sore 1 68,946 
DG ON weve 164 Supp ZO a earner { 69,102 


Supreme Markets, Inc.; Colgate-Palmolive 
Co. v. (see ‘‘Colgate-Palmolive Co. v. 
Elm Farm Foods Co.’’) 

Surf Sales Co. v. FTC 
BA Ne 532 ot OS 6 a (2 oe dE Sa { 69,153 

Surgitube Products Corp. v. Scholl Mfg. 
Co. , Inc; 


PAD CN Vie LOS OO UD Dn O40 areca 1 68,974 
Swittra:.Co:- U, s. Vi. 

DCD MCh HDS aE SUDDs Ole anes ee | 68,929 
Switzer Bros., Ine. v. Chicago Cardboard 

Co. 

S CVRTB. DEPART OOO OG drctenensn Ades arnciny ot, Bc J 69,004 
Syracuse Cooperative Milk Distributors’ 

Bargaining Agency, Inc. v. Attorney 


General of New York 
INR OG Shhoty {Ohio ag nos eed our OU aan | 69,200 


Syr 


coe 


XVII 
—T— 
T & S Sales (see ‘‘Sunbeam Corp. v. 
Carr.’’) 
Tampa Electric Co. v. Nashville Coal Co. 
MDC Penn... .68t Eh Supp. 456ne a. re { 69,188 


Tedeschi’s Super Market, Inc.; Colgate- 
Palmolive Co. v. (see ‘‘Colgate-Palmolive 
Co. v. Elm Farm Foods Co.’’) 

Telco Supply, Inc. (see ‘‘General Electric 
Cove?) 

Teleprompter Corp. (see ‘‘Kohn yv.’’) 

Temperato v. Rainbolt 


hey Oa EEO ve. Save Sees uenac cms.) Mer Res ee { 69,176 
Tendler Tavern, Inc., Lew (see ‘‘Feist, Inc., 
Leo v.’’) 


Texas Co. (see ‘‘Alexander v.’’) 
Texas Co. (see ‘‘Kroch v.’’) 
Texas Co. (see ‘‘Rosen v.’’) 
Texas Co. (see ‘‘Sheffield v.’’) 


Tidewater Oil Co. (see ‘‘Youngson Auto 
Service v.’’) 

Tinker & Rasor (see 
v.”’) 

Tinnerman Products, 
Inc., George K. 
ADC Mea eae Mat ve te OO enema err tart {| 68,934 


“Stearns Co., D. E. 


Inc. v. Garrett Co., 


Toler v. Paramount Film Distributing 
Corp. 
t BX OH OF eg eer aes ctr ha ey Stee ME cata cnr 1 69,216 


2) DOIG AN ane 
Travel Bureau of Hempstead “Me- 
Manus v. Ryan’’) 
Tri-County Beer Distributors Assn.; U. S. 


(see 


Via 
EXCH 3 LES Sn ees ON MM lee A ys Me RE 69,021 
Twentieth Century-Fox Film Corp. (see 
“Frasier v.’’) 
Two Guys From Massapequa, Ine. (see 
“Bristol-Myers Co. v.’’) 
—U— 
Union Carbide & Carbon Corp. v. Bargain 


Fair, Inc. 
Ohio Sup. Ct., 147 N. E. 2d 481..... | 68,920 
Union Carbide Corp. v. Commuters Hard- 
ware Co., Inc. 
MNER EY 2. SUD C..)...% Wei dee ee: ene ] 69,168 
Union Carbide Corp. v. Rex Dept. Stores, 
ib alee 
PUNGE Ys (OUD. (Cts 235 he See eh ee 68,951 
Union Oil Co. of California (see ‘‘Simpson 
y.") 
United Fruit Co.; U.S. v. 
POIIOMUISS islets sais od dente ee ee 68,941 
United Fruit Co. (see ‘‘Banana Distribu- 
tors, Inc. v.’’) 
United Shoe Machinery Corp. (see ‘‘Buscher 
d.b.a. Rapid Shoe Machine Mfg. Co. v.’’) 
United Shoe Machinery Corp. (see ‘‘Mus- 
kin Shoe Co. v.’’) 


United States (see under name of other 
party) 


U. S. Gypsum Co. (see ‘‘Eastern Fireproof- 
ing Co., Inc; v:’") 


Tam 


Table of Cases 


y= 


Vance (see ‘‘Safeway Stores, Inc. v.’’) 


Virginia Excelsior Mills, Inc. v. FTC 
. CA-40 256 Bo 20 DoSws git eeser toed {| 69,066 
Vulcanized Rubber & Plastics Co. v. FTC 
‘CAD, Cy, 2589. 2d! GSAa i ii... ae eee {| 69,050 


—w— 


Wagonfeld (see ‘‘Gillette Co. v.’’) 

Walder v. Paramount Publix Corp. 

PeDC: IN] } Yi et ce ak es eee ee J 69,150 
Waldman (see ‘‘General Electric Co. v.’’) 
Warehousemen, Teamsters, Chauffeurs & 

Helpers Local Union No. 542 (see ‘‘Lewis, 

Inc., Alfred M. v.’’) 

Warner & Co., Inc., George W. v. Black & 

Decker Mfg. Co., Inc. 

oo DECxeN. i. P 
Warner Bros. Pictures Distributing Corp. 

(see ‘‘Basle Theatres, Inc. v.’’) 

Warner Bros. Pictures Distributing Corp. 

(see ‘‘LeWitt v.’’) 

Warner Bros. Pictures Distributing Corp. 
(see ‘‘Nile, Inc. v.’’) 
Warner Bros. Pictures, 

Theatre, Inc. v.’’) 
Warner Bros. Pictures, Inc. (see ‘‘Colonial 

Drive-In Theatre, Ine. v.’’) 

Warner Bros. Pictures, Inc. (see ‘“‘Harmar 

Drive-In Theatre, Ine. v.’’) 


Weissman v. Wholesale Merchandise Corp. 


Ine. (see ‘‘Austin 


~N. Xi Sup. Ct... &. sae eee | 69,100 
Wendel Shoes, Inc. v. Shoenterprise Corp. 
Nea. SOR: ‘Cty. 50ers ee ic See f 69,132 
Westchester Union Drug Plan, Ine. (see 
“Chester Hill Pharmacy, Ine. v.’’) 
Westinghouse Broadcasting Co., Ine. (see 
“Packaged Programs, Ine. v.’’) 


Westover (see ‘‘Beacon Theatres, Ine. v.’’) 


Whelan Drug Co., Ine. v. Doz, Ine. 
__N, ¥.. Sup. Ct.; 183 Ne Ye Siar 2s 7) 60226 


White of Massapequa, Ine. (see ‘‘Marsh 
Wau) 

Whitely v. Foremost Dairies, Inc. 
, (CAPS 252 B20 OG eee eee eee 69,008 

Wholesale Merchandise Corp. (see ‘‘Weiss- 
man v.’’) 


Willoughby (see ‘‘Brannen v.’’) 

Wish (see ‘‘Calvert Distillers Co. v.’’) 

World Art Reproductions Co., Ine. (see 
“S. P. A. Ricordi Officine Grafiche v.’’) 


World Wide Automobile Corp. (see ‘‘Strans 
Auto Sales Corp. v.’’) 


yo 


Youngson Auto Service v. Tidewater Oil 
Coy 
» DEZOresvl66)E.2Suppal4Gae.. aes ae { 69,151 
Your Income Tax Records, Inc. (see ‘‘Sim- 
plified Tax Records, Ine. v.’’) 


—Z— 


Zucker v. General Motors Corp. 
«DC IN. Y 


Number 100—225 73 ,657 


COURT DECISIONS 


—Cited 1958 Trade Cases— 


[| 68,913] United States v. Radio Corporation of America and National Broadcasting 
Company, Inc. 


In the United States District Court for the Eastern District of Pennsylvania, Civil 
Action No. 21743. Filed January 10, 1958. 


Case No. 1311 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Scope of Sherman Act—Applicability to Regulated 
Communications Company—Effect of Federal Communications Commission Order on 
Government Antitrust Suit—Failure to Appeal Commission Order—Jurisdiction of Court. 
—A Federal District Court did not have jurisdiction over a Government action charging 
that a broadcasting company had illegally exchanged television and radio stations with 
another broadcasting company, where the Federal Communications Commission had 
approved the exchange and granted licenses, and the Government had failed to appeal 
from the Commission order authorizing the exchange. An appeal to the Court of Appeals 
of the District of Columbia, provided by the Federal Communications Act, is the exclu- 
sive means by which an order of the Federal Communications Commission may be 
judicially reviewed, and no such appeal having been taken, the District Court lacked 
jurisdiction of the action. The Government had contended that Section 311 of the Com- 
munications Act, prior to its amendment, had provided that the granting of a license 
should not estop the United States from proceeding against licensees for violations of 
the antitrust laws, and that Section 311, as amended, should be read as though the pro- 
vision had not been stricken from the section. 


See Combinations and Conspiracies, Vol. 1, { 2039.25; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8221.125, 8229.625. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Defenses—Prior Adjudication by Administrative Agency (Federal Communications 
Commission).—The Government was barred from prosecuting an action charging that 
a broadcasting company had illegally exchanged television and radio stations with another 
broadcasting company since the Federal Communications Commission had approved the 
exchange. The Commission decided all issues relating to the exchange which it could 
lawfully decide, and there was no doubt, in finding that the exchange was in the public 
interest, it necessarily decided that the exchange did not involve a violation of a law 
which declares and implements a basic economic policy of the United States. The Gov- 
ernment had a complete remedy by appeal if it deemed the action of the Commission 
improper, and it was fully apprised of the proceedings and of the facts upon which the 
Commission acted. The Government did not appeal and waited for approximately one 
year before it began the instant action, which was based on nothing which the Com- 
mission did not have before it 

See Department of Justice Enforcement and Procedure, Vol. 2, {| 8229. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Defenses—Delay in Bringing Action—Estoppel—The Government was barred on gen- 
eral equitable principles from prosecuting an action charging that a broadcasting company 
had illegally exchanged television and radio stations with another broadcasting company. 
The Federal Communications Commission had authorized the exchange, and the Govern- 
ment had filed the instant action approximately one year after such authorization. The 
instant action presented no new facts and nothing which the Government had not known 
for over a year, and no satisfactory explanation for the delay had been given. The court 
noted that the Commission’s approval was not granted until over four months after the 
Government had been officially notified of the proposed transaction and alerted for pos- 
sible antitrust features. The consummation of the transaction occurred after the time for 
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appeal from the Commission’s order had expired. The transaction involved an exchange 
of millions of dollars in cash and property, together with extensive changes in personnel, 


organization, and operating procedures. 
(oe 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8229.525, 8229.575. 
For the plaintiff: Bernard Hollander and Charles L. Whittinghill, Department of 


Justice. 


For the defendants: Schnader, Harrison, Segal & Lewis, Philadelphia, Pa. 
For a prior opinion of the U. S. District Court, Eastern District of Pennsylvania, see 


1957 Trade Cases {| 68,788. 


Sur Motion Under Rule 12(d) to Determine 
the Sufficiency of Certain Defenses 


[Complaint—Defenses] 


Kirkpatrick, Chief Judge [In full text]: 
On January 22, 1956, National Broadcasting 
Company (NBC) exchanged its television 
and radio stations in Cleveland for those of 
Westinghouse Broadcasting Company (WBC) 
in Philadelphia. The transaction had been 
approved by the Federal Communications 
Commission (FCC) on December 21, 1955, 
and licenses duly granted. On December 
4, 1956, the Government filed the complaint 
in this case praying that the Court adjudge 
the exchange agreement to be in violation 
of Section 1 of the Sherman Act and re- 
voke NBC’s license to operate the Phila- 
delphia stations and divest it of its title 
thereto. The plaintiff has moved under 
Rule 12(d) for a preliminary determination 
of the sufficiency of certain affirmative 
defenses set forth in the answer. Those 
defenses, in substance, are (1) that the 
appeal provided by the statute is the exclu- 
sive means by which an order of the Com- 
mission may be reviewed by the courts and 
that, no appeal having been taken, the 
Court lacks jurisdiction of this suit, (2) 
that the Commission has determined the 
issues raised by this complaint, that that 
determination has become final and is a 
bar to the present action, under principles 
akin to res judicata and (3) that the plain- 
tiff has forfeited its right to claim equitable 
relief by reason of the general equitable 
principles of laches and estoppel. 


All facts relevant to the motion 
before the Court have been stipulated. 


(1) 
[Communications Act—A ppeal] 


now 


Section 402 of the Communications Act 
(47 U.S. C., Sec. 402) provides for a judi- 
cial review of orders of the FCC by an 
appeal to the Court of Appeals of the Dis- 


1 68,913 


trict of Columbia. In Black River Valley 
Broadcasts v. McNinch, 101 F. 2d 235, the 
Court of Appeals, affirming an order dis- 
missing the complaint in an action involv- 
ing the Communications Act, brought by a 
private party, said 
“It is well settled that the exclusive 
remedy provided by the statute to test 
the Commission’s action is vested in this 
court by appeal, from which it follows 
that other courts do not grant equitable 
relief in such cases.” 
The case did not involve the antitrust laws 
but the later case of Far East Conf. v. 
United States [1952 Trane Cases  { 67,241], 
342 U. S. 570, did. That was an action by 
the Government to enjoin a discriminatory 
system of shipping rates established by 
ocean carriers, members of the Conference. 
The regulatory statute involved was the 
Shipping Act and the administrative body, 
the Maritime Board, but I cannot see any 
reason to distinguish the basic considera- 
tions involved in that case and the present 
one. The Supreme Court held that the 
District Court could not proceed until the 
subject matter of the complaint had been 
passed upon by the Maritime Board, and 
dismissed the complaint, pointing out that 
if the Board’s order should prove favorable 
to the United States it could be enforced 
by the District Court in a similar suit 
initiated later. Actually, the Far East deci- 
sion, supra, presents a stronger case in 
favor of the Court’s jurisdiction because 
there had been no submission of the ques- 
tions involved to the Maritime Board and 
the Government was not, as it is in this 
case, confronted by an adverse ruling of 
the administrative body having jurisdiction, 
made atter full consideration of the same 
evidence upon which it relied to support 
its action in the court. The same result 
has been reached in a number of other cases 
in which the reasons advanced by the 
courts were variously want of jurisdiction 
(Black River Valley Broadcasts v. McNinch, 
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supra), the doctrines of primary jurisdic- 
tion (U. S. v. Western Pacific R. Co., 352 
U. Ss. 59), administrative finality or its 
equivalent, the exhaustion of administrative 
remedies (Interstate Nat. Gas Co. v. So. Cali- 
forma Gas Co. [1954 Trane Cases { 67,642], 
209 F. 2d 380), all, however, involving the 
basic policy of supporting the rulings of 
administrative agencies against court re- 
view otherwise than as provided in the 
statutes creating the agencies, and of pro- 
tecting the parties involved against “this 
type of double jeopardy . .. for the same 
allegations before two different tribunals.” 
(Conference Report on Amendments to the 
Communications Act.) This policy is so 
deeply imbedded in the law and the reasons 
on which it is based are so compelling that 
it goes far toward resolving any doubt 
about the appeal being the exclusive remedy 
in cases like this. 


[Legislative History] 


I have considered the plaintiff’s argument 
based on the legislative history of the 
amendment to Section 311 of the Communi- 
cations Act. The fact is that Section 311 
of the original Act of 1934 contained a 
sentence providing that the granting of a 
license should not estop the United States 
from proceedings against licensees for vio- 
lations of the antitrust laws and that Con- 
gress in reenacting the Section in 1952 
struck out that sentence. The plaintiff 
argues that the Act is to be read exactly 
as though the sentence in question had not 
been stricken out, basing its position on a 
statement in the Conference Report that 
the elimination would be of no significance 
and that the power of the United States to 
proceed would not be curtailed or affected. 
Assuming that a provision, removed from 
a statute by the Congress, can be continued 
in full force and effect because a con- 
gressional committee thought it was un- 
necessary surplusage—a somewhat doubtful 
proposition—it would seem that what was 
intended to be conveyed to Congress by 
the Report was that a grant of a license 
would not free a licensee from accountability 
in the courts for subsequent violations of 
the antitrust laws arising from the misuse 
of the powers acquired by the license. Un- 


*T doubt that the foregoing discussion is of 
very great value. It seems that it is going 
rather far afield for a court to apply itself to 
interpreting a somewhat ambiguous Committee 
Report rather than reading the statute as 
written. However, in view of the growing im- 
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less that was what the Committee meant, 
its subsequent statement, quoted above, 
would be wholly inconsistent with the first 
part of its report. In the light of the state- 
ment that the Committee “believes there is 
merit in the contention that citizens should 
not be subject to trial for the same allega- 
tions before two different tribunals,” it 
would seem that the reason for striking 
out the sentence in question was that it 
was feared that it might permit the Gov- 
ernment to proceed in cases like the present 
one to penalize parties for entering into 
transactions, cleared by the FCC after a 
consideration by it of all the evidence.* 


(2) 
[FCC Ruling Bars Suit] 


But even if this Court had jurisdiction 
of this cause, I do not think it could prop- 
erly exercise it. The FCC requested and 
obtained from the parties all of the infor- 
mation which the Government now has 
and on which it bases this suit. The FCC 
was under a duty to pass upon the issues 
presented by this evidence. The parties 
have stipulated that the FCC decided all 
issues relating to the exchange which it 
could lawfully decide. There is no doubt 
that, in finding that the exchange was in 
the public interest, it necessarily decided 
(whether it now agrees that it did or not) 
that the exchange did not involve a viola- 
tion of a law which declares and imple- 
ments a basic economic policy of the United 
States. Later statements by its chairman, 
as well as the statements contained in an 
opinion of one of the commissioners in 
granting the license, which may be con- 
strued to mean that the FCC did not consider 
that the Government would be precluded 
from prosecuting, by its decision, cannot 
affect the outcome. 


In no sense does such a decision operate 
to oust the courts of jurisdiction nor is 
any remedy taken away. The Government 
had a complete remedy by appeal if it 
deemed the action of the Commission im- 
proper. The Antitrust Division was at all 
times fully apprised of the proceedings and 
of the facts upon which the Commission 
acted. The Government did not appeal, 


portance which courts appear to be giving to 
such matters in interpreting statutes, it seemed 
proper to consider the argument of the plaintiff 
and of the FCC, based on their views of the 
legislative history. 
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and waited for approximately one year 
before it began the present suit which ad- 
mittedly is based on nothing which the 
Commission did not have before it. Under 
these circumstances, the orderly administra- 
tion of law requires that this Court dismiss 
the action, whatever might be proper in 
other cases where facts are not known to 
the Commission or where the parties en- 
gage in unlawful conduct after the granting 
of the license. 


(3) 
[Equitable Relief] 


But assuming that the Government’s con- 
tentions up to this point are all correct, 
there remains a compelling reason why this 
suit should not be proceeded with. In 
appealing to the Court’s discretion to exer- 
cise its equitable jurisdiction, the Govern- 
ment stands in no different position from 
that of a private individual. It has never 
been held that the Government is entitled 
automatically to equitable relief upon a 
showing that a defendant has committed 
a violation of the law. In Hecht Co. v. 
Bowles, 321 U. S. 321, 329, a violation of 
the Emergency Price Control Act was 
established. The Supreme Court, however, 
reversed the Court of Appeals, holding 


“A grant of jurisdiction to issue compli- 
ance orders hardly suggests an absolute 
duty to do so under any and all circum- 
stances We are dealing here with 
years of history. Only the other day we 
stated that ‘An appeal to the equity juris- 
diction conferred on federal district courts 
is an appeal to the sound discretion 
which guides the determination of courts 
of equity.’” 
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and again in Appalachian Coals, Inc., v. U.S. 
[1932-1939 Trape Cases J 55,025], 288 U. S. 
344, 377, 


“The facts that the suit is brought under 
the Sherman Act does not change the 
principles which govern the granting of 
equitable relief.” 


[Laches and Estoppel] 


In the present case the parties presented 
the Commission with full information, re- 
ceived permission for the transfer in a 
proceeding which covered six months, and 
consummated the transaction a month there- 
after. It may be noted that the Commis- 
sion’s approval was not granted until over 
four months after the Antitrust Division 
had been officially notified of the proposed 
transaction and alerted for possible anti- 
trust features. The consummation of the 
transaction occurred after the time for ap- 
peal from the ‘Commission’s order had 
expired. It involved not only an exchange 
of millions of dollars worth of property 
but $3,000,000 in cash, together with exten- 
sive changes in personnel, organization and 
operating procedures. The present suit was 
not filed until December 1956, and it pre- 
sented no new facts and nothing which the 
Government had not known for over a 
year, and no satisfactory explanation for 
the delay is forthcoming. 


[Defenses Upheld] 


In accordance with Rule 12(d) I make 
the determination that the Third, Fourth 
and Fifth defenses are valid and constitute 
a bar to the prosecution of this suit. 


An appropriate order may be submitted. 


[| 68,914] United States v. Bethlehem Steel Corporation and The Youngstown Sheet 


and Tube Company. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 115-328. Filed January 13, 1958. 


Case No, 1313 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Government Motion for Summary Judgment—Anti-Merger Suit—The Government was 
denied a summary judgment in its action to enjoin a proposed merger between two steel 
companies as violative of Section 7 of the Clayton Act. The court, without reaching the 
classical summary judgment question of whether there was a genuine issue as to any 
material fact, was of the opinion that a decision after trial would be the more desirable 
procedure in view of the size of the industry, the vast amount of factual material to be 
analyzed and reviewed in reaching a decision, the multitude of problems in the case, the 
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likely impact of a decision upon the iron and steel industry in particular and upon the 

economy of the country in general, and the admitted significance of a ruling under Sec- 

tion 7 of the Act. The court noted that it did not intend to suggest that the summary 

judgment rule is inapplicable to antitrust cases simply because of their dimension. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8229.225. 


Acquisitions of Stock or Assets—Asset Acquisitions—Relevant Market.—In denying 
a Government motion for summary judgment in an action to enjoin a proposed merger 
between two steel companies, the court stated that, in broad outline, the essential ultimate 
issues which the court is called upon to determine and as to which the Government has 
the burden of proof in order to sustain its charge that the proposed merger comes within 
the prohibition of Section 7 are: the line or lines of commerce and the section or sections 
of the country in which the effects of the merger may be felt, or “the area of effective 
competition,” and whether the merger may substantially lessen competition or tend to 
create a monopoly. The determination of these and other issues inherent in the case 
involves analysis of aspects of the iron and steel industry on a nationwide, regional, and 
local level. : 

See Acquisitions of Stock or Assets, Vol. 1, § 4207, 4207.353. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; Robert A. Bicks, 
First Assistant; and Daniel M. Friedman, Ephrain Jacobs, John T. Duffner, Allen A. 
Dobey, and Donald F. Melchior, Attorneys, Depariment of Justice, Washington, D. C. 


For the defendants: Cravath, Swaine & Moore (Bruce Bromley and John H. Morse, 
of counsel), New York, N. Y., for Bethlehem Steel Corp.; and Simpson, Thacher & 
Bartlett (Whitney North Seymour and Richard Jones, of counsel), New York, N. Y., and 
Baker, Hostetler & Patterson (Howard F. Burns and Raymond T. Jackson, of counsel), 


Cleveland, Ohio, for Youngstown Sheet and Tube Co. 


Opinion 
[Merger Suit] 


Epwarp WEINFELD, District Judge [In full 
text]. This action is brought by the Govern- 
ment to enjoin a proposed merger between 
the defendants, Bethlehem Steel Corpora- 
tion and The Youngstown Sheet and Tube 
Company on the ground that it would be in 
violation of Section 7 of the Clayton Act, as 
amended.* Specifically, the Government 
seeks to enjoin the consummation of a 
Reorganization Plan and Agreement dated 
December 11, 1956 under which the defend- 
ant Bethlehem is to acquire the assets and 
properties of the defendant Youngstown. 


The case presents the problem of the 
interpretation and application of the 1950 
amendment to Section 7 of the Clayton Act 
which has not yet been passed upon by the 
Supreme Court.2 The companies involved, 


1 64 Stat. 1125, 15 U.S.C. §18. 

2 United States v. H. I. du Pont [1957 TRADE 
CASES { 68,723], 353 U. S. 586 involved pre- 
amendment § 7. The 1950 amendment has been 
considered by several other courts and the FTC. 
See e. g. Hamilton Watch Co. v. Benrus Watch 
Co., 2 Cir. [1953 TRADE CASES f 67,517], 206 
F. 2d 738; American Crystal Sugar Co. v. Cu- 
ban-American Sugar Co. [1957 TRADE CASES 
1 68,735], S. D. N. Y. 152 F. Supp. 387; Matter 
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are two of the largest in an industry which 
is basic to our national economy. 


[Motion for Summary Judgment], 


The matter is now before the Court on 
the Government’s motion for summary judg- 
ment pursuant to Rule 56 of the Federal 
Rules of Civil Procedure. The defendants 
in resisting the motion, urge that there are 
genuine issues as to material facts which 
require a trial. 

[Background] 

Prior to the commencement of this suit, 
the defendants sought approval of the pro- 
posed merger from the Department of 
Justice? In support of their application the 
defendants submiited detailed information 
and data pertaining to themselves, to other 
steel producers, and to the steel industry 
in general. The Government now relies in 
large part upon the data submitted to it, as 


of Pillsbury Mills, Inc. FTC Docket No. 6000; 
Matter of Crown Zellerbach Corp. FTC Docket 
No. 6180. 

2 For an explanation of the Department of 
Justice ‘‘merger clearance procedure’ see 
Barnes, Theory and Practice of Antitrust Ad- 
ministration. Address Jan. 1, 1954 before the 
Section on Antitrust Law of the New York 
State Bar Association. 
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supplemented by other data derived from 
recognized steel industry publications and 
reports. The facts have been collated and 
presented in voluminous affidavits, exten- 
sive exhibits and charts. 


[Defendants Contentions] 


In the main, the defendants do not dis- 
pute the accuracy of the statistical material 
relied upon by the Government. However, 
they contend that this material, in and of 
itself, does not portray the full picture nec- 
essary for a determination of the competi- 
tive consequences of the proposed merger. 
They contend that the evidence submitted 
to the Department of Justice was in re- 
sponse to its request for specific informa- 
tion and that they did not thereby concede 
that this was the sole information relevant 
and material to the question of the legality 
of the proposed merger. 


[Procedure] 


Prior to the oral argument of the motion 
which extended over two days, the Court 
studied and analyzed the affidavits, with 
their supporting exhibits and charts, and 
the briefs submitted by the parties. The 
Court concluded that many evidential facts, 
relevant to a decision of the ultimate issues, 
whether the case were ripe for summary 
disposition or whether a trial were required, 
are not open to challenge. These facts are 
principally of a statistical nature pertaining 
to capacity, production, and sales of the 
defendants, other steel producers and the 
industry at large. Accordingly, the Court 
in a conference prior to hearing argument 
on the motion directed each side to submit 
proposed findings of fact and conclusions 
of law based upon the affidavits, exhibits 
and charts offered for or against the motion, 
with comments upon the other’s proposals 
indicating whether each such _ proposed 
finding was disputed or undisputed.* As 
anticipated, much of the evidence relied 
upon by the parties is not in dispute. 


[Government Contention] 


The Government claims that upon the 
unchallenged facts, the conclusion is com- 
pelled that the proposed merger comes 

*The Government proposed 202 and the de- 
fendants 235 findings. 


5 United States v. H. I. du Pont [1957 TRADE 
CASES { 68,723], 353 U. S. 586, 593; Standard 
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within the proscription of Section 7 and 
accordingly no trial is necessary. How- 
ever, the defendants urge that the infer- 
ences and conclusions which the Govern- 
ment contends flow from the undisputed 
facts and statistics, are not warranted and 
that other evidence needs to be considered 
before arriving at an over-all picture of the 
competitive consequences of the proposed 
acquisition. 


[Clayton Act] 


Section 7 of the Clayton Act, provides 
in pertinent part as follows: 


“That no corporation engaged in com- 
merce shall acquire, directly or indirectly, 
the whole or any part of the stock or 
other share capital and no corporation 
subject to the jurisdiction of the Federal 
Trade Commission shall acquire the whole 
or any part of the assets of another cor- 
poration engaged also in commerce, where 
in any line of commerce in any section 
of the country, the effect of such acquisi- 
tion may be substantially to lessen com- 
petition, or to tend to create a monopoly”. 


[Issues] 


In broad outline, the essential ultimate 
issues which the Court is called upon to 
determine and as to which the Government 
has the burden of proof in order to sustain 
its charge that the proposed merger comes 
within the prohibition of Section 7 are: 
the line or lines of commerce and the sec- 
tion or sections of the country in which the 
effects of the merger may be felt, or as 
phrased by the Supreme Court, the relevant 
market—“the area of effective competition” *— 
and whether the merger may substantially 
lessen competition or tend to create a 
monopoly. 


The determination of these and other 
issues inherent in the case involves analysis 
of aspects of the iron and steel industry on 
a nationwide, regional and local level. The 
facts are complex and involved and require 
consideration of myriad details. While, as 
already noted, in many instances there is no 
dispute as to most of the underlying facts, 
the defendants urge inferences and findings 
contrary to those advocated by the Goy- 
ernment and contend that only a trial will 
elucidate these matters. 


Oil Co. v. United States [1948-1949 TRADE 
CASES { 62,432], 337 U. S. 293, 299, n. 5. 
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[Ruling] 

The Court does not reach the classical 
summary judgment question of whether 
there is a genuine issue as to any material 
fact. Upon further close study of the rec- 
ord, briefs and argument of counsel and 
considering the size of the industry, the 
vast amount of factual material to be ana- 
lyzed and reviewed in reaching a decision, 
the multitude of problems in the case, the 
likely impact of a decision upon the iron 
and steel industry in particular, and upon 
the economy of the country in general, 
and the admitted significance of a ruling under 
the amended Section 7 in view of differing 
contentions as to its construction, I am 
persuaded that a decision after trial will 
be the more desirable procedure in the 
matter. It will serve to bring into sharper 
focus certain issues of importance which 
have been obscured by the voluminous affi- 
davits with their statements, counter-state- 
ments and alternative positions, and the 
conflicting conclusions which the parties 
contend are to be drawn from the multitude 
of facts and statistics presented. 


Under all the circumstances the applica- 
tion of the summary judgment rule is ques- 
tionable and the Court deems it sound judi- 
cial administration to permit a trial for such 
additional evidence and clarification as may 
be relevant. In doing so, it is guided by 
the judgment of the Supreme Court in a 
somewhat parallel matter, Kennedy v. Silas 
Mason Co., 334 U. S. 249, 256-57, where it 
said: 


“We do not hold that in the form the 
controversy took in the District Court 
that tribunal lacked power or justification 
for applying the summary judgment pro- 
cedure. But summary procedures, how- 
ever salutary where issues are clear-cut 
and simple, present a treacherous record 
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for deciding issues of far-flung import, 
on which this Court should draw infer- 
ences with caution from complicated 
courses of legislation, contracting and 
practice. 


_“We consider it the part of good judi- 
cial administration to withhold decision 
of the ultimate questions involved in this 
case until this or another record shall 
present a more solid basis of findings 
based on litigation or on a comprehensive 
statement of agreed facts. While we 
might be able, on the present record, to 
reach a conclusion that would decide the 
case, it might well be found later to be 
lacking in the thoroughness that should 
precede judgment of this importance and 
which it is the purpose of the judicial 
process to provide”.® 
The Court, by this disposition, does not 

intend to suggest that the summary judg- 
ment rule is inapplicable to anti-trust cases 
simply because of their dimension. On the 
contrary, this Court heretofore has applied 
the rule and granted motions for summary 
judgment in such cases,’ as have other 
courts.» The Court holds only that because 
of the unusual features of this case® a trial 
is warranted under the rationale of the 
Kennedy case. 
[Trial] 

In view of the proceedings already had 
the trial need not be the usual protracted 
one of the so-called “big-case.”*” Indeed, 
the parties are in agreement that the pro- 
cedure adopted by the Court when it re- 
quired them to take positions with respect 
to proposed findings of fact has not only 
greatly narrowed the issues to be considered 
upon a trial, but has substantially reduced 
the likely trial period. Originally it was 
estimated the trail would require from six 
months to one year; upon the argument of 
the present motion counsel stated their view 


6 See also Hccles v. Peoples Bank, 333 U. S. 
426, 434. Professor Moore in commenting on the 
Kennedy case said its doctrine ‘“‘is a salutary 
one and departure from it is apt to lead to a 
summary adjudication that does justice neither 
to the legal issues involved nor to the party 
against whom the judgment is rendered’. 6 
Moore, Federal Practice, 2169 (2d ed. 1953). 

7 United States v. Bayer Co., S. D. N. Y. [1955 
TRADE CASES { 68,164] 135 F. Supp. 65; 
United States v. Sears Roebuck & Co., 
S. D. N. Y. [1953 TRADE CASES { 67,481] 
111 F. Supp. 614. 

8 United States v. United States Gypsum Co. 
[1950-1951 TRADE CASES { 62,729] 340 U. S. 
16; Associated Press v. United States [1944-1945 
TRADE CASES 157,384] 326 U. S. 1; United 
States v. General Instrument Co., D. N. J. 
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[1948-1949 TRADE CASES f 62,510] 87 F. Supp. 
mle 

® With respect to the cases cited in footnotes 
7 and 8, supra, note should be taken of the fact 
that in the Bayer and General Instrument cases 
there were cross-motions for summary judgment 
and in the Sears Roebuck case the defendants 
admitted the facts advanced by the Government 
and did not request a trial. Both the Gypsum 
and Associated Press cases involved per se vio- 
lations of the Sherman Act with no dispute as 
to the existence of the offending agreements. 

10 See, McAllister, The Big Case: Procedural 
Problems in Anti-Trust Litigation, 64 Harv. L. 
Rev. 27 (1950); Procedure in Anti-Trust and 
Other Protracted Cases. A Report Adopted by 
the Judicial Conference of the United States, 


Sept. 26, 1951. 
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that it could be concluded within six to 
eight weeks. The Court is not without hope 
that further cooperation on the part of 
counsel in pre-trial procedure will reduce 
even this estimate. 


The matter is set for further pre-trial 
hearing on January 24th, 1958 at 10:30 A.M. 
to continue from day to day until com- 
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pleted. At the pre-trial conference the par- 
ties will be called upon to stipulate the non- 
disputed evidential facts. 

The trial proper is set for April 7th, 1958 
or for such earlier date the parties may 
stipulate. 

The foregoing shall constitute the order 
of the Court. 


[7 68,915] Nashville Milk Co. v. Carnation Company. 
[Safeway Stores, Inc. v. Vance, Dkt. 69, Dissenting Opinion.] 


In the Supreme Court of the United States. October Term, 1957. No. 67. 
January 20, 1958. a 
On Writ of Certiorari to the United States Court of Appeals for the Seventh Circuit. 


Dated 


Clayton Act and Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
—Right to Maintain Suit for Violation of Section 3, Robinson-Patman Act.—A private 
party cannot maintain an action for treble damages or injunctive relief based on a violation 
of Section 3 of the Robinson-Patman Act. To the extent that the practices forbidden by 
Section 3 of the Robinson-Patman Act also constitute a violation of Section 2 of the 
Clayton Act, as amended, they are actionable by one injured thereby solely under the 
Clayton Act. 


Sections 4 and 16 of the Clayton Act permit private actions only for injuries resulting 
from practices forbidden by the “antitrust laws” as defined in Section 1 of the Clayton 
Act. This definition is exclusive; therefore, it is of no moment that the Robinson-Patman 
Act may be colloquially described as an “antitrust” statute. Congress did not make 
Section 3 of the Robinson-Patman Act a part of the Clayton Act, and, therefore, did not 
make it one of the “antitrust laws.” On its face, Section 3 of the Robinson-Patman Act 
does not amend the Clayton Act, but stands on its own footing and carries its own sanc- 
tions, and the fair conclusions to be drawn from legislative history are that (a) Section 3 
of the Robinson-Patman Act was not intended to become part of the Clayton Act, and 
(b) the section was intended to carry only criminal sanctions, except that price discrimina- 
tions, to the extent that they were common to both that section and Section 2 of the 
Clayton Act, were also understood to carry, under the independent force of the Clayton 
Act, the private remedies provided in the Clayton Act. The dismissal of a private party’s 
complaint, alleging that the party had been injured by sales at unreasonably low prices 
in violation of Section 3 of the Robinson-Patman Act, was affirmed. 


See Private Enforcement and Procedure, Vol. 2, { 9011.700, 9024.95. 


For the petitioner: Karl Edwin Seyfarth and Benton Atwood, Chicago, IIl.; Sherwood 
Dixon, Dixon, IIl.; Jerome F. Dixon, Chicago, Ill.; and Edward M. Sullivan, Amboy, II. 


For the respondent: Melville C. Williams and Frank F. Fowle, Chicago, Ill., and 
Pope & Ballard, Chicago, Ill., of counsel. 


- Sikes a decision of the U. S. Court of Appeals, Seventh Circuit, 1956 Trade Cases 
8,520. 


[Conflict in Courts of Appeal] Petitioner, alleging that it had been in- 
jured by respondent’s sales at unreasonably 
low prices in violation of §3 of the Robin- 
son-Patman Act,’ 49 Stat. 1526, 15 U. S. C. 


to be a party to, or assist in, any transaction of 
sale, or contract to sell, which discriminates to 
his knowledge against competitors of the pur- 
chaser, in that, any discount, rebate, allowance, 


Mr. Justice Harvan delivered the opinion 
of the Court [In full text]. 


1 Section 3 of the Robinson-Patman Act pro- 
vides: 

“It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
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§ 13a, sued the respondent for treble dam- 
ages and injunctive relief under §§ 4 and 16 
of the Clayton Act, 38 Stat. 730, as 
amended, 15 U. S. C. 88 15, 26. The District 
Court dismissed the complaint on the ground 
that the private remedies afforded by $84 
and 16 of the Clayton Act cannot be based 
on a violation of §3 of the Robinson-Pat- 
man Act. The Court of Appeals affirmed. 
[1956 Trape Cases {J 68,520] 238 F. 2d 86. 
We brought the case here to resolve a con- 
flict between the ruling below and a deci- 
sion of the Court of Appeals for the Tenth 
Circuit holding that such a private action 
does lie. Vance v. Safeway Stores, Inc. 
[1956 TravE Cases J 68,538], 239 F. 2d 144. 


[Clayton Act] 


Sections 4 and 16 of the Clayton Act per- 
mit private actions of this kind? only for 
injuries resulting from practices forbidden 
by the “antitrust laws” as defined in §1 
of the Clayton Act,® namely: (1) the Sher- 
man Act (Act of July 2, 1890); (2) parts 
of the Wilson Tariff Act (Act of August 
27, 1894); (3) the Act amending the Wilson 
Tariff Act (Act of February 12, 1913); and 
(4) the Clayton Act (“this Act’). In light 
of the much other so-called antitrust legis- 
lation enacted prior and subsequent to the 
Clayton Act,* it seems plain that the rule 


or advertising service charge is granted to the 
purchaser over and above any discount, rebate, 
allowance, or advertising service charge avail- 
able at the time of such transaction to said 
competitors in respect of a sale of goods of like 
grade, quality, and quantity; to sell, or contract 
to sell, goods in any part of the United States 
at prices lower than those exacted by said per- 
son elsewhere in the United States for the pur- 
pose of destroying competition, or eliminating 
a competitor in such part of the United States; 
or, to sell, or contract to sell, goods at unrea- 
sonably low prices for the purpose of destroying 
competition or eliminating a competitor. 

“Any person violating any of the provisions 
of this section shall, upon conviction thereof, 
be fined not more than $5,000 or imprisoned not 
more than one year, or both.”’ 

2 Section 4 of the Clayton Act provides: 

“‘That any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the antitrust laws may sue therefore 
in any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the 
cost of suit, including a reasonable attorney’s 
fee.”’ 

Section 16 of the Clayton Act grants a private 
cause of action for injunctive relief against 
“threatened loss or damage by a violation of 
the antitrust laws.”’ 
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expressio unius exclusio alterius is applicable, 
and that the definition contained in §1 of 
the Clayton Act is exclusive. Therefore 
it is of no moment here that the Robinson- 
Patman Act may be colloquially described 
as an “antitrust” statute. And since no one 
claims that § 3 of the Robinson-Patman Act 
can be regarded as an amendment to the 
Sherman Act or the Wilson Tariff Act, the 
precise issue before us is whether Congress 
made that section of the Robinson-Patman 
Act a part of the Clayton Act, thus making 
it one of the “antitrust laws’? whose viola- 
tion can lead to the private causes of action 
authorized by §§4 and 16. For the reasons 
stated below we hold that this is not the 
case.° 


I; 
[Robinson-Patman Act] 


The Robinson-Patman Act, consisting of 
four sections, convincingly shows on its 
face that §3 does not amend the Clayton 
Act, but stands on its own footing and 
carries its own sanctions. 


The first section of the Act does expressly 
amend §2 of the Clayton Act, which pro- 
hibits certain kinds of price discriminations, 
and allied activities, on the part of those 
engaged in domestic or territorial commerce. 
The first paragraph of this section reads: 


$38 Stat. 730. Section 1 of the Clayton Act 
provides: 

“That ‘antitrust laws,’ as used herein, in- 
cludes the Act entitled ‘An Act to protect trade 
and commerce against unlawful restraints and 
monopolies,’ approved July second, eighteen 
hundred and ninety; sections seventy-three to 
seventy-seven, inclusive, of an Act entitled ‘An 
Act to reduce taxation, to provide revenue for 
the Government, and for other purposes,’ of 
August twenty-seventh, eighteen hundred and 
ninety-four; an Act entitled ‘An Act to amend 
sections seventy-three and seventy-six of the Act 
of August twenty-seventh, eighteen hundred and 
ninety-four, entitled ‘‘An Act to reduce taxa- 
tion, to provide revenue for the Government, 
and for other purposes,’’’ approved February 
twelfth, nineteen hundred and thirteen; and 
also this Act.’’ 

4A total of 71 statutes (including the Clayton 
Act) are set forth in a compilation prepared by 
Elmer A. Lewis, Superintendent of the Docu- 
ment Room, House of Representatives, entitled 
Antitrust Laws with Amendments, 1890-1951 
(1951). Of these statutes, 21 were on the books 
in 1914 when the Clayton Act was enacted, and 
49 became law thereafter. 

5 The issue now before us was not decided in 
Bruce’s Juices, Inc. v. American Can Co, [1946- 
1947 TRADE CASES f 57,553], 330 U. S. 743, or 
Moore v. Mead’s Fine Bread Co. [1954 TRADE 
CASES { 67,906], 348 U. S. 115. 
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“That section 2 of the [Clayton Act] 
is amended to read as follows:” 


The section then sets forth in haec verba, 
and within quotation marks, all the provi- 
sions of §2, as modified by the amending 
language. 49 Stat. 1526, 15 U. S. C. § 13(a). 


Two other sections of the Act are not in 
point here. Section 2 simply applies the 
amending provisions of §1 to litigation 
commenced under the former provisions of 
S220 thes Clayton, Act, > Us S-@ 0S Zila. 
and § 4 deals with certain practices of coop- 
erative associations. 15 U.S. C. § 13b. 


The only other section of the Act is § 3, 
with which we are concerned here. It 
prohibits three kinds of trade practices, (a) 
general price discriminations, (b) geograph- 
ical price discriminations, and (c) selling 
“at unreasonably low prices for the purpose 
of destroying competition or eliminating 
a competitor.” The important thing to note 
is that this section, in contrast to §1 of the 
Robinson-Patman Act, does not on its face 
amend the Clayton Act. Further, §3 con- 
tains only penal sanctions for violation of 
its provisions; in the absence of a clear ex- 
pression of congressional intent to the con- 
trary, these sanctions should under familiar 
principles be considered exclusive, rather 
than supplemented by civil sanctions of a 
distinct statute. See D. R. Wilder Mfg. Co. 
v. Corn Products Refining Co., 236 U. S. 
165, 174-175. 


The conclusion that only § 1 of the Robin- 
son-Patman Act can be regarded as amend- 
atory of the Clayton Act is further borne 
out by the title of the whole Robinson- 
Patman Act, which reads (49 Stat. 1526): 


“An Act 


“To amend section 2 of [the Clayton 
Act] and for other purposes.” 


(Italics added.) 
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The “other purposes” can only refer to the 
sections of the Act other than the first 
section. 


[Overlap of Provisions] 


Because there is a partial overlap between 
the price discrimination clauses of § 3 of the 
Robinson-Patman Act (see note 1, supra) 
and those of §2 of the Clayton Act, as 
amended by the first section of the Robinson- 
Patman Act,® it is argued that it would be 
anomalous to allow a private cause of action 
for price discrimination in violation of §2 
of the Clayton Act but to deny a private 
cause of action based on a violation of §3 
of the Robinson-Patman Act. This argu- 
ment, however, overlooks the fact that §3 
of the Robinson-Patman Act includes a 
provision which is not found in §2 of the 
Clayton Act, namely, selling “at unreason- 
ably low prices for the purpose of destroy- 
ing competition or eliminating a competitor.” 
It is not an idle conjecture that the possibility 
of abuse inherent in a private cause of ac- 
tion based upon this vague provision’ was 
among the factors which led Congress to 
leave the enforcement of the provisions of 
§3 solely in the hands of the public au- 
thorities, except to the extent that violation 
of any of its provisions also constituted a 
violation of §2 of the Clayton Act, and as 
such was subject to private redress under 
§§4 and 16 of that Act. In any event, in 
the absence of a much clearer indication of 
congressional intent than is present in these 
statutory provisions and their legislative his- 
tory (infra, p. 380), we should not read the 
Robinson-Patman Act as subjecting viola- 
tions of the “unreasonably low prices’ pro- 
vision of §3 to the private remedies given 
by the Clayton Act. 


[Codification] 
Respondent calls our attention to the fact 
that the 1940 U. S. Code codifies § 3 of the 


615 U. S. C. § 13(a). Section 2 of the Clayton 
Act, as amended provides: 

“It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
either directly or indirectly, to discriminate in 
price between different purchasers of commodi- 
ties of like grade and quality . where the 
effect of such discrimination may be substan- 
tially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person 
who either grants or knowingly receives the 
benefit of such discrimination, or with cus- 
tomers of either of them. . . .”’ 

We need not decide whether violations of the 
price discrimination provisions of §3 of the 
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Robinson-Patman Act are subject to all of 
the defenses provided in the case of price dis- 
criminations under the Clayton Act. 

‘The District Court indicated that the vague- 
ness of the ‘‘unreasonably low prices’’ provision 
might give rise to constitutional difficulties, if 
such questions had to be faced. Cf. United 
States v. L. Cohen Grocery Co., 255 U. S. 81; 
Cline v. Frink Dairy Co., 274 U. S. 445. See 
Comment, 55 Mich. L. Rev. 845, 853-856. Be 
that as it may, it is worthy of note that the 
Department of Justice has never, so far as we 
have been able to determine, brought proceed- 
ings under this provision of § 3, 
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Robinson-Patman Act as being among 
the “antitrust laws” embraced in §1 of the 
Clayton Act. However, reference to the 
1926 and 1934 Codes shows that the 1940 
codification was a palpable error. More- 
over, this codification seems to us, for the 
reasons set forth in this opinion, to be mani- 
festly inconsistent with the Robinson-Pat- 
man Act, and in such circumstances Congress 
has specifically provided that the underly- 
ing statute must prevail. Act of June 30, 
HO ZO ES (a) WV Oly iin SunG. (1952 ed), 
p. LXIII; see Stephan v. United States, 319 
UTS. 423,426. 
ae 
[Legislative History] 

What appears from the face of the Robin- 
son-Patman Act finds full support in its 
legislative history. The fair conclusions to 
be drawn from that history are (a) that 
§3 of the Robinson-Patman Act was not 
intended to become part of the Clayton Act, 
and (b) that the section was intended to 
carry only criminal sanctions, except that 
price discriminations, to the extent that they 
were common to both that section and §2 
of the Clayton Act, were also understood to 
carry, under the independent force of the 
Clayton Act, the private remedies provided 
in §§ 4 and 16 of the Clayton Act. In other 
words, although price discriminations are 
both criminally punishable (under § 3 of the 
Robinson-Patman Act) and subject to civil 
redress (under § 2 of the Clayton Act), sell- 
ing “at unreasonably low prices” is subject 


®In the 1926 U. S. Code, §1 of the Clayton 
Act was codified in part as follows (15 U. S. C. 
§ 12). 

‘* ‘Antitrust laws,’ as used in sections 12 to 

27, inclusive, of this chapter [the Clayton Act], 
includes sections 1 to 27, inclusive, of this 
chapter.’’ 
This codification was correct because §§ 1-27 of 
Title 15 were the Sherman Act, the Wilson 
Tariff Act (as amended) and the Clayton Act. 
The 1934 Code was identical and also correct. 

The error occurred in the 1940 codification. 
The Robinson-Patman Act was enacted in 1936. 
In the 1940 Code the codification of §1 of the 
Clayton Act was changed so that it read: 

“ ‘Antitrust laws,’ as used in sections 12, 13, 
14-21, 22-27 of this title, includes sections 1-27 
inclusive, of this title.”’ 

Sections 2, 3, and 4 of the Robinson-Patman 
Act had been codified as 15 U. S. C. §§ 21a, 13a 
and 13b, respectively. The codifiers partially 
recognized that these sections were not part 
of the Clayton Act by changing the figures 
“12-97 in the earlier codifications of 15 
U. S. C. §12 to read ‘12, 13, 14-21, 22-27.’’ But 
the codifiers failed to make a corresponding 
change in the figures ‘‘1-27’’ appearing in the 
earlier codifications. The result is that the 
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only to the criminal penalties provided in 
§3 of the Robinson-Patman Act. This is 
evident from the Conference Report on the 
bill, which states: 


“Section 2 


“The provisions of section 2 of the 
House bill were agreed to without 
amendment by the Senate. [I]t 
appears in the conference report as sec- 
tion 2 of the bill itself, rather than as part 
of the amendment to section 2 of the Clay- 
ton Act which is provided for in section 1 
to the present bill. 


“Section 3 


“Subsection (h) of the Senate amend- 
ment appears in the conference 
report as section 3 of the bill itself. It 
contains the operative and penal provisions 
of what was originally the Borah-Van 
Nuys bill (S. 4171).% While they overlap 
in some respects, they are in no way 
inconsistent with the provisions of the 
Clayton Act amendment provided for in 
section 1, Section 3 authorizes nothing 
which that amendment prohibits, and takes 
nothing from it. On the contrary, where 
only civil remedies and liabilities attach 
to violations of the amendment provided in 
section 1, section 3 sets up special prohibi- 
tions as to the particular offenses therein 
described and attaches to them also the 
criminal penalties therein provided.” H. R. 
Rep. No. 2951, 74th Cong., 2d Sess., p. 8. 
(Italics added.) 


Further excerpts from the legislative his- 
tory, set forth in the margin,” also bear owt 


term ‘‘antitrust laws’’ as used in § 1 of the Clay- 
ton Act appears in the 1940 Code to include 
§3 of the Robinson-Patman Act, codified as 
§ 13a. The 1946 and 1952 codifications per- 
petuated this error. 

®Read in context, the legislative excerpts 
quoted in the dissenting opinion indicate no 
more than that. 

10 The House bill was. introduced by Repre- 
sentative Patman. H. R. 8442, 79 Cong. Rec. 
9081, Shortly thereafter an identical bill was 
introduced in the Senate by Senator Robinson. 
S. 3154, 79 Cong. Rec. 10129. 

311 Independently of the Robinson bill, Sen- 
ators Borah and Van Nuys introduced separate 
price discrimination bills. S. 3670, 80 Cong. 
Rec. 461; S. 3835, 80 Cong. Rec. 1194. These 
bills were later consolidated, S. 4171, 80 Cong. 
Rec. 3204, and ultimately the consolidated bill 
became § 3 of the Robinson-Patman Act. 

12 Representative Utterback, senior House 
Manager of the committee of conference, stated 
on the floor of the House (80 Cong. Rec. 9419): 
“Section 3 of the bill sets aside certain practices 
therein described and attaches to their commis- 
sion the criminal penalties of fine and imprison- 
ment therein provided. It does not affect the 
scope or operation of the prohibitions or limita- 
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the conclusions stated at the outset of this 
part of our opinion. 

Finally, it is noteworthy, by way of epito- 
mizing the conclusions to be drawn from 
the legislative history, that in 1950 Repre- 
sentative Patman (a coauthor of the Robinson- 
Patman Act) stated in testimony before a 
Subcommittee of the House Committee on 
the Judiciary (Hearing on H. R. 7905, 81st 
Cong., 2d Sess., Serial No. 14, Part 5, p. 48): 


re it happens that section 3, the 
criminal section of the Robinson-Patman 
Act, was not, under the terms of that act, 
made an amendment to the Clayton Act. 
Moreover, section 3 of the Robinson- 
Patman Act has never been added to the 
list of laws designated as ‘antitrust laws’ 
in section 1 of the Clayton Act.” 


[Conclusion] 


For the foregoing reasons, we hold that 
a private cause of action does not lie for 
practices forbidden only by § 3 of the Robin- 
son-Patman Act. To the extent that such 
practices also constitute a violation of §2 
of the Clayton Act, as amended, they are 
actionable by one injured thereby solely 
under that Act. Since no such infringement 
of §2 is alleged here, the complaint in this 
case was properly dismissed. 

Affirmed. 

[Dissenting Opinion—WNashville Milk 
Co. v. Carnation Co., Dkt. 67; and Safe- 
way Stores, Inc. v. Harry V. Vance, 
Trustee in Bankruptcy for Frank Melvin 
Thompson, Bankrupt, Dkt. 69 (1958 Trade 
Cases {] 68,916). ] 


[Right to Sue] 


Mr. Justice Doucias, with whom THE 
Cuter Justice, Mr. Justice Back, and Mr. 
JusticE BRENNAN concur, dissenting. 

The question in these cases is whether a 
person injured by a violation of §3 of the 
Robinson-Patman Act, 49 Stat. 1526, 15 
U.S. C. § 13a, may sue the wrongdoer for 
treble damages and an injunction under 
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§§4 and 16 of the Clayton Act, 38 Stat. 
730, -15 2U:) SasG. $81 5426.8 WeAnozetumaan: 
Bruce’s Juices v. American Can Co. [1946- 
1947 Trapve Cases 957,553], 330 U. S. 743, 
750, indicated that the action would lie; 
and Moore v. Mead’s Fine Bread, [1954 TRADE 
CAsES J 67,906], 348 U. S. 115, sustained a 
recovery on that theory, though the point 
now at issue was neither briefed nor con- 
sidered. 


[Clayton Act] 


Section 4 of the Clayton Act allows suits 
for treble damages for acts forbidden by 
“the antitrust laws.” Section 16 allows 
relief by injunction for violations of “the 
antitrust laws.” The Court holds that §3 
of the Robinson-Patman Act is not a part 
of “the antitrust laws” as used in the Clay- 
ton Act. 


[Legislative History] 


We disagree. The legislative history in 
our opinion shows that Congress intended 
to permit private actions to be brought for 
violations of §3 of the Robinson-Patman 


‘Act. 


It is true that §1 of the Clayton Act 
defines “antitrust laws” as including, inter 
alia, the Sherman Act and the Clayton Act 
and that the Robinson-Patman Act did not 
in terms amend §1. It is also true that §3 
of the Robinson-Patman Act does not in 
terms amend §2 of the Clayton Act, while 
§1 of the Robinson-Patman Act does. 80 
Cong. Rec. 9414. The legislative history is 
further clouded by the fact that certain 
types of price discriminations are forbidden 
by both §1* and §3 of the Robinson- 
Patman Act. Suits for damages on account 
of these violations plainly are suits for 
damages under the “antitrust laws” within 
the meaning of the enforcement provisions 
of the Clayton Act. It is only when a 
violation of §3 alone is involved that the 
issue we are concerned with here arises. 
Yet why allow suits for treble damages 
for price discrimination under §2 and not 
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tions laid down by the Clayton Act amendment 
provided for in section 1. It authorizes nothing 
therein prohibited. It detracts nothing from 
them. Most of the acts which it does prohibit 
lie also within the prohibitions of that amend- 
ment. In that sphere this section merely at- 
taches to them its criminal penalties in addition 
to the civil liabilities and remedies already pro- 
vided by the Clayton Act.’’ (Italics added.) 
Representative Miller, a House Manager of 
the committee of conference, later said ‘‘Section 
3 is the Borah-Van Nuys amendment. 
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The first section of the bill as reported back 
here amends section 2 of the Clayton Act.’ 
When asked whether §3 was ‘‘a part of the 
same act,’’ Mr. Miller replied (80 Cong. Rec. 
9421): 

“Of course it is, but it is not @ part of the 
Clayton Act as amended by section 2 [Section 
1 of the Robinson-Patman Bili].’”’ (Italics 
added.) 

1Section 1 of the Robinson-Patman Act 
amended and re-enacted § 2 of the Clayton Act. 
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allow them when the discrimination prac- 
ticed is of the kind condemned by §3? 
There is no suggestion that any such line 
was being drawn by the Congress. The 
emphasis on the restrictive effect of §3 
relates simply to its criminal sanctions, net 
to the remedial provisions with which we 
are presently concerned. When the Confer- 
ence Report was being considered in the 
House, Representative Miller, a House 
Conferee supporting the bill, made the fol- 
lowing statements (80 Cong, Rec. 9421): 


“The penalty of triple damages is the 
old law. In other words, we made no 
change in that particular provision of the 
Clayton Act. Section 3, which the gentle- 
man from New York talks about, is the 
Borah-Van Nuys amendment, and that is 
the criminal section of this bill. The first 
part of the bill has nothing to do with 
criminal offenses. It deals primarily, in 
my opinion, with the authority of the 
Federal Trade Commission to regulate 
and enforce the provisions of section 2 of 
the Clayton Act, as amended. Section 3 
in the bill is placed in an effort to make 
the criminal offense apply only to that 
particular section, and I believe that is a 
reasonable construction, if you will look 
at the bill. 


“Mr. MASSINGALE, There is no criminal 


offense involved for anything outside of 
what is contained in that section? 


“Mr. Mitter. In section 3. 


“Mr. Hancock of New York. Is it not 
perfectly clear that any vendor who dis- 
criminates in price between purchasers 
is guilty of a crime and is also subject 
to triple damages to anyone who claims 
to be aggrieved? 

“Mr. Mitier. That is true, but the 
criminal part is included in section 3 and 
section 3 only. 

“Mr. Hancock of New York. But it 
is a part of the same act? 

“Mr. Mitier. Of course it is, but it is 
not a part of the Clayton Act as amended 
by section 2. It ought to be, as far as 
that is concerned, if a seller willfully 
discriminates.” 

Yet §3 as well as §2 declares certain 
price discriminations unlawful; and suits 
for treble damages are as applicable to §3 
situations as to those under §2, if words 
are to have their normal meaning. 


During the discussion of the Conference 
Report in the Senate, Senator Vandenberg 
stated: 
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“Mr. President, I should like to ask 
the Senator from Indiana one or two 
questions about the conference report. 

“The fact has been called to my atten- 
tion that section 3 of the bill, as agreed 
upon in conference, makes certain dis- 
criminations punishable by fine and also 
subject to treble damages, while similar 
discriminations under section 2(b) would 
be subject to rebuttal by showing, for 
instance, that a reduced price was made 
in good faith to meet an equally low 
price of a competitor. In other words, it 
is asserted to me that the defense allowed 
under section 2(b) is not permitted under 
section 3, although the act or the offense 
would be the same.” 80 Cong. Rec. 9903. 
In reply, Senator Van Nuys, one of the 

Senate Conferees, did not contest the state- 
ment about civil and criminal penalties, but 
instead addressed his remarks to the con- 
tention concerning the defense: 

“J think the Senator is mistaken there. 
The proviso to which he refers is simply 
a rule of evidence rather than a part of 
the substantive law. If a _ prima-facie 
case is made against an alleged unfair 
practice, the respondent may rebut the 
prima facie (sic) case by showing that 
his lower prices were made in good faith 
to meet the prices of a competitor. That 
is a rule of evidence rather than substan- 
tive law.” Ibid. 

While those who favored the bill assumed 
that §3 allowed treble damages, those op- 
posed railed against it on that ground. 
Section 3 derived from an amendment 
offered by Senators Borah and Van Nuys 
and it was to it that the fire was directed. 
80 Cong. Rec. 9420. 

“Mr. Hancock of New York. If a 
vendor is found guilty of discrimination 
as provided in this bill, is he subject to 
the aggrieved party for damages or has 
he committed a crime and subjected him- 
self to penalty? 

“Mr. CELLeR. If he violates the Borah- 
Van Nuys provision or the other provi- 
sion of the bill he is subject to penalties 
of a criminal nature and has committed 
an offense. 

“Mr. Hancock of New York. Would 
he also be liable for triple damages? 

“Mr. CeLter. And he would also have 
to respond in triple damages under the 
provisions of the Clayton Act. Anyone 
aggrieved can sue.” 

The treble-damage provision of the Clay- 
ton Act was written into the law so as to 
provide incentives for private as well as 
governmental patrol of the antitrust field. 
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Not a word in the legislative history of the 
Robinson-Patman Act suggests that this 
special remedy was to be denied to §3 
actions and granted to those under §2. The 
fair intendment seems to have been that 
§3 was to be added to the body of “anti- 
trust laws.” The mechanical device used 
was an amendment to one section of the 
Clayton Act.’ 


In resolving all ambiguities against the 
grant of vitality to §3, we forget that the 
treble-damage technique for law enforce- 
ment was designed as an effective, if not 
the most effective, method of deterring 
violators of the Act. 

The House Committee on the Judiciary 
is entrusted by Congress with the prepara- 
tion and publication of the Code. 1 U.S. 
C. §202. That Committee construed §3 
of the Robinson-Patman Act as part of the 
antitrust laws, for it gave the section num- 
ber 13a in the Code and provided in § 12 
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that the term “antitrust laws” “includes sec- 
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tions 1-27 of this title.’ That codification 
establishes “prima facie the laws of the 
United States,” 1 U. S. C. §204(a), and 
the countermanding considerations relied on 
by the Court do not seem sufficiently per- 
suasive to us to rebut that construction. 
It indeed accords with what we deem to 
be the prevailing sentiment in Congress at 
the time that §3 became as much a part 
of the “antitrust laws” as the other provi- 
sions of the Robinson-Patman Act. 


As the Court notes, it appears that the 
Department of Justice has never enforced 
the criminal provisions of §3 of the 
Robinson-Patman Act. Because of the 
Court’s holding that §3 is not available in 
civil actions to private parties, the statute 
has in effect been repealed. It is apparent 
that the opponents of the Robinson-Patman 
Act have eventually managed to achieve 
in this Court what they could not do in 
Congress. We would reverse in No. 67 
and affirm in No. 69. 


[7 68,916] Safeway Stores, Incorporated v. Harry V. Vance, Trustee in Bankruptcy 


for Frank Melvin Thompson, Bankrupt. 


In the Supreme Court of the United States. 


January 20, 1958. 


October Term, 1957. No. 69. Dated 


On Writ of Certiorari to the United States Court of Appeals for the Tenth Circuit. 


Clayton Act and Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Right to Maintain 
Suit for Violation of Section 3, Robinson-Patman Act.—A treble damage action complaint 
alleging both sales at unreasonably low prices and price discriminations in violation of 
Section 3 of the Robinson-Patman Act should have been dismissed insofar as it was based 
on alleged unlawful selling at unreasonably low prices, and the plaintiff should have been 
granted a trial as to the charges of unlawful price discrimination, for the reasons set 
forth in Nashville Milk Co. v. Carnation Co., 1958 TravE Cases { 68,915, which held that 
a private cause of action does not lie for practices forbidden only by Section 3 of the 
Robinson-Patman Act. 

See Price Discrimination, Vol. 1, § 3551.15, 3551.30; Private Enforcement and Pro- 
cedure, Vol. 2, { 9011.700, 9011.710, 9024.95. 

For the petitioner: Douglas Stripp,* Kansas City, Mo.; W. A. Keleher and John B. 
ee Albuquerque, N. M.; and Watson, Ess, Marshall & Enggas, Kansas City, Mo., 
of counsel. 


For the respondent: Robert J. Nordhaus, Sam Dazzo, and Donald B. Moses and 
Fred Trechel, of counsel, all of Albuquerque, N. M. 


Vacating a judgment of the U. S. Court of Appeals, Tenth Circuit, 1956 Trade Cases 


{| 68,538, reversing a decision of the U. S. District Court, District of New Mexico, 1956 
Trade Cases {[ 68,266. 


2In determining the legislative intent, reli- 
ance can hardly be placed on statements of 
Representative Patman, made in 1950, some 14 
years after the passage of the Robinson-Patman 
Act, that §3 of the Act did not amend the 
Clayton Act. Hearings on H. R. 7905, 81st 
Cong., 2d Sess., Serial No. 14, Part 5, p. 48. 
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* Supreme Court order of March 3, 1958: ‘‘The 
motion for leave to withdraw the appearance 
of Douglas Stripp as counsel for the petitioner 
is granted.’’ 355 U.S. 949. 
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[Companion Case] 


Mr. Justice Hartan delivered the opinion 
of the Court [In full text]. 
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[Ruling] 
The complaint in this case alleges both 
sales “at unreasonably low prices” and price 


discriminations in violation of §3 of the 
Robinson-Patman Act. For the reasons set 
forth in our Nashville Milk Co. opinion, 
ante, p. 373, we hold that the complaint 
should have been dismissed insofar as it 
rests on alleged unlawful selling at unrea- 
sonably low prices, and that the respondent 
was entitled to a trial as to the charges of 
unlawiul price discrimination. Accordingly, 
the judgment of the Court of Appeals is 
vacated, and the case is remanded to the 
District Court for further proceedings con- 
sistent with this opinion. 


It 1s so ordered. 
[Dissenting Opinion 
1 68,915).] 


This is a companion case to No. 67, Nash- 
ville Milk Co. v. Carnation Co, [1958 Trane 
CASES {[ 68,915], decided today, ante, p. 373. 
In the present case the Court of Appeals 
has held that a private action for treble 
damages * does lie under §4 of the Clay- 
ton Act for violation of § 3 of the Robinson- 
Patman Act [1956 Trape Cases { 68,538] 
239 F. 2d 144. Because of the conflict with 
the decision of the Court of Appeals for 
the Seventh Circuit in the Nashville Milk 
Co. case [1956 Trape Cases { 68,520], 238 
F. 2d 86, we granted certiorari. 352 U. S. 
1023. 

(reproduced at 
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Robinson-Patman Price Discrimination Act 


Price Discrimination—Defense—‘Good Faith” Meeting of Competition—Price Reduc- 
tion Pursuant to Price System or to Meet Individual Competitive Situations—Evidence.— 
An oil company which reduced its prices to four “jobbers” in response to individual 
competitive situations rather than pursuant to a pricing system did not unlawfully dis- 
criminate in prices because the price reductions were made in “good faith” to meet the 
equally low prices of competing oil companies. A Court of Appeals properly determined 
from Federal Trade Commission findings that the company’s prices were reduced as a 
response to individual competitive situations rather than pursuant to a pricing system. 
The Commission had contended that the price reductions were made pursuant to a pricing 
system, and, therefore, were not made in “good faith.” The Commission and the company 
acknowledged that discrimination pursuant to a price system would preclude a finding of 
“ood faith.” The Commission relied on the fact that no competitors’ offers were shown 
to have been made to three of the jobbers prior to the time that the oil company initially 
granted them reduced prices. However, all three of the jobbers were granted the reduced 
price before the passage of the Robinson-Patman Act in 1936, and the Commission ap- 
proved a ruling that excluded proof of pre-1936 offers on the ground of irrelevancy. Such 
proof should have been admitted, and its absence cannot be relied on by the Commission 
as a ground for reversal. The crucial inquiry is not why reduced Prices were first granted 
to the three jobbers, but rather why the reduced prices were continued subsequent to the 
passage of the Act. Continuation of reductions once granted is warranted by Section 2(b) 
of the Clayton Act, as amended, where competitors’ reduced price offers are recurring 
again and again in a cutthroat market. The company’s use of two prices, the lower of 
which could be obtained under the spur of threats to switch to pirating competitors, is a 
competitive deterrent far short of the discriminatory pricing found in certain other cases 
and one which is within the sanction of Section 2(b) of the Clayton Act, as amended. 


See Price Discrimination, Vol. 1, {3508.324, 3515.100, 3515.353, 3515.454, 3515.506, 
3515552: 


* The complaint does not ask for injunctive 
relief under § 16 of the Clayton Act. 
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Federal Trade Commission Enforcement and Procedure—Enforcement of Prohibitions 
Against Price Discrimination—Review of Federal Trade Commission Order by Court of 
Appeals—Review of Court of Appeals Finding by Supreme Court—Substantiality of 
Evidence.—In reviewing a judgment of a Court of Appeals vacating a Federal Trade 
Commission order, the Supreme Court held that the substantiality of evidence on the 
record to support agency findings is a question which Congress has placed in the keeping 
of the Courts of Appeals. The Supreme Court will intervene only in what ought to be the 
rare instance when the standard appears to have been misapprehended or grossly mis- 
applied. As to substantiality in the instant case, the Supreme Court decided that the Court 
of Appeals had made a “fair assessment” of the record. Where the proper decision of a 
controversy depends on questions of fact, the usual rule of non-interference, where con- 
clusions of Courts of Appeals depend upon the appreciation of circumstances which admit 
of different interpretations, will be followed. 


See FTC Enforcement and Procedure, Vol. 2, { 8801. 
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Affirming a decision of the U. S. Court of Appeals, Seventh Circuit, 1956 Trade Cases 
{| 68,332, vacating and setting aside findings, conclusions, and order of the Federal Trade 
Commission in FTC Dkt. 4389. For prior opinions of the U. S. Supreme Court, see 
1950-1951 Trade Cases {[ 62,746 (reversing U. S. Court of Appeals, Seventh Circuit, 


1948-1949 Trade Cases ff 62,382); and of the U. S. Court of Appeals, Seventh Circuit, see 
1954 Trade Cases {] 67,727. 
[Prior Proceedings] of departures from a nondiscriminatory 
price. scale’49) Biter «G2023:0954e Whe 
Court of Appeals found no basis in the 
record for such a finding and vacated the 
order of the Commission, holding that 
Standard’s “‘good faith’ defense was firmly 


Mr. Justice CLarK delivered the opinion 
of the Court [Jn full text]. This case is a 
sequel to Standard Oil Co. v. Federal Trade 
Comm'n [1950-1951 Trape Cases { 62,746], 
340 U. S. 231 (1951), wherein the Court 


held that §2(b) of the Clayton Act, as 
amended by the Robinson-Patman Act, 49 
Statwl526,.15.U, SuiGois lo cb) watrorndeaua 
seller a complete defense to a charge of 
price discrimination if its lower price was 
“made in good faith to meet a lawful and 
equally low price of a competitor.” 340 
U. S., at 246. We remanded the case with 
instructions that the Federal Trade Com- 
mission make findings on Standard’s con- 
tention that its discriminatory prices were 
so made. The subsequent findings are not 
altogether clear. The Commission, acting 
on the same record, seemingly does not 
contest the fact that Standard’s deductions 
were made to meet the equally low prices of 
its competitors. However, Standard was 
held not to have acted in good faith, and 
the §2(b) defense precluded, because of 
the Commission’s determination that Stand- 
ard’s reduced prices were made pursuant to 
a price system rather than being “the result 


1 68,917 


established.” [1956 TrapE Cases 68,332], 
233 F. 2d 649, 655. In view of our former 
opinion and the importance of bringing an 
end to this protracted litigation, we granted 
certiorari. 352 U. S. 950 (1956). Having 
concluded that the case turns on a factual 
issue, decided by the Court of Appeals upon 
a fair assessment of the record, we affirm 
the decision below. 


[Related Cases] 


The long history of this 17-year-old case 
may be found both in the original opinion 
of the Court of Appeals [1948-1949 TraprE 
Cases { 62,382], 173 F. 2d 210, and in the 
original opinion of this Court, supra. The 
case arose aS a companion to similar com- 
plaints filed by the Commission against 
Gulf Oil Company, the Texas Company, 
and Shell Oil Company. In its petition for 
certiorari, the Commission stresses the ex- 
istence of an industry-wide “dual price 
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system,” asserting that the decision below 
would “insulate from attack a price pattern 
deeply entrenched in the industry—not only 
in the Detroit area, but also elsewhere in 
the country.” The pendency of the Gulf, 
Texas, and Shell complaints is mentioned 
twice, and the Commission states in a foot- 
note that “[p]roceedings thereon have been 
deferred until the disposition of this case.” 
However, on April 3, 1957, the Commission 
decided that “it will not now be practicable 
to try the issues raised” in the companion 
complaints “irrespective of the final out- 
come of the matter of Standard Oil 
Company,’ and dismissed all three of the 
companion cases. The claim that the as- 
serted dual pricing system was of industry- 
wide scope is not vital to the Commission’s 
position here, was not alleged in its com- 
plaint, and is not included among its find- 
ings;* therefore, we limit our consideration 
of the pricing system contention to Stand- 
ard alone. 
[FTC’s Contentions] 


The Commission urges us to examine its 
8-volume record of over 5,500 pages and 
determine if its finding that Standard re- 
duced prices to four “jobbers’”’* pursuant to 
a pricing system was erroneous, as held by 


1The Commission admits that not all of the 
major suppliers were using the asserted dual 
price system, stating in its brief that Standard’s 
two largest competitors in the Detroit area, 
Socony-Vacuum and Sun Oil Company, sold 
only at the higher tank-wagon price. The Com- 
mission findings reveal that those suppliers who 
did offer a tank-car price to the Standard cus- 
tomers in question were not offering a uniform 
price: both Shell and the Texas Company, for 
example, made offers of two cents per gallon off 
the tank-wagon price, as contrasted with Stand- 
ard’s one-and-one-half-cent reduction. 

2 The particular tag ‘‘jobbers’’ is of no signifi- 
eance here in the light of our affirmance of the 
Court of Appeals’ conclusion that the reductions 
in price complained of were not made pursuant 
to a pricing system. Standard’s use of the 
word, while not an accurate description of the 
economic function performed by the four pur- 
chasers, is as consistent with a desire to placate 
customers to whom Standard was not forced by 
lower offers to give a reduced price as it would 
be with any asserted reduction of prices pur- 
suant to a pricing system. 

3“ = | [W]e are unable to discern any 
basis for the conclusion that petitioner’s prices 
‘were not the result of departures from a non- 
discriminatory price scale.’ The record affirma- 
tively demonstrates to the contrary. Petitioner 
sold invariably at its uniform tank-wagon price, 
except when at different times it reduced its 
price to meet competitive offers in order to re- 
tain a customer.’’ Standard Oil Co. v. Federal 
Trade Comm’n [1956 TRADE CASES § 68,332], 
233 F. 2d 649, 654. (Italics added.) 
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the Court of Appeals.? The Commission 
contends that a §2(b) defense is precluded 
if the reductions were so made. If wrong in 
this, it maintains that the “good faith” 
element of a §2(b) defense is not made out 
by showing that competitors employ such 
a pricing system,* and in any event is 
negatived by Standard’s failure to make a 
bona fide effort to review its pricing system 
upon passage of the Robinson-Patman Act.’ 


[Review of Evidence] 


On the present posture of the case we 
believe that further review of the evidence 
is unwarranted. As stated in Federal Trade 
Comm’n v. American Tobacco Co., 274 U. S. 
543, 544 (1927), although “[t]he statement 
of the petition for certiorari that the judg- 
ment and opinion below might seriously 
hinder future administration of the law was 
grave and sufficiently probable to justify 
issuance of the writ,’ it now appears that 
“Tp]Jroper decision of the controversy de- 
pends upon a question of fact,” and there- 
fore “we adhere to the usual rule of 
non-interference where conclusions of Cir- 
cuit Courts of Appeals depend on apprecia- 
tion of circumstances which admit of different 
interpretations.” Moreover, in Universal 


4 This contention falls of its own weight, for 
the conclusion that the reductions here were not 
made pursuant to a pricing system negates the 
fact assumption underlying the Commission’s 
argument that there is no good faith when one 
price system is being matched against another. 
There is no showing or serious contention by 
the Commission that the offers of Standard’s 
competitors were unlawful. Indeed, the Court 
of Appeals stated, ‘‘[I]n the instant situation 
there is no finding, no contention and not even 
a suspicion but that the competing prices which 
petitioner met were lawful.’’ 233 F. 2d, at 654. 
The Commission admits that it ‘‘did not actually 
adjudicate the legality of the competing prices 
which Standard allegedly met vApinethe 
manner of a casual aside, the Commission be- 
latedly suggests now that the competitors’ 
prices were unlawful since they were similar 
to Standard’s reductions and the latter were 
unlawful because made pursuant to a pricing 
system. If this be thought sufficient to raise 
the question, the foundation of the Commis- 
sion’s logic is destroyed by our affirmance of 
the finding that Standard’s reductions were not 
made pursuant to any price system. 

5 Our disposition eliminates the necessity of 
considering this last point. Nor need we con- 
sider the Commission’s claim that the Court of 
Appeals held the question involved here to be 
one of law. An examination of the court’s 
statement, 233 F. 2d, at 651, indicates it had 
reference to the broader issue of Standard’s 
“good faith’’ under § 2(b). 
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Camera Corp. v. Labor Board, 340 U. S. 474, 
491 (1951), we decided that substantiality of 
evidence on the record as a whole to sup- 
port agency findings “is a question which 
Congress has placed in the keeping of the 
Courts of Appeals. This Court will intervene 
only in what ought to be the rare instance 
when the standard appears to have been 
misapprehended or grossly misapplied.” We 
do no more on the issue of insubstantiality 
than decide that the Court of Appeals has 
made a “fair assessment” of the record.° 
That conclusion is strengthened by the fact 
that the finding made by the Court of Ap- 
peals accords with that of the trial examiner, 
two dissenting members of the Commission, 
and another panel of the Court of Appeals 
when the case was first before that court in 
1949, all of them being agreed that the 
prices were reduced in good faith to meet 
offers of competitors. 


[“Good Faith”—Price System] 


Both parties acknowledge that discrimina- 
tion pursuant to a price system would pre- 
clude a finding of “good faith.” Federal 
Trade Comn’n v. A, E. Staley Mfg. Co. [1944- 
1945 TrapE Cases § 57,364], 324 U. S. 746 
(1945); Federal Trade Comm’n v. Cement 
Institute [1948-1949 TrapE Cases { 62,237], 
333 U. S. 683 (1948); Federal Trade Comm'n 
v, National Lead Co. [1957 TrapE CASES 
J 68,629], 352 U. S. 419 (1957). The sole 
question then is one of fact: were Stand- 
ard’s reduced prices to four “jobber” buy- 
ers—Citrin-Kolb, Stikeman, Wayne, and 
Ned’s—made pursuant to a pricing system 
rather than to meet individual competitive 
situations? 

We have examined the findings of the 
Commission, which relies most heavily on 
the fact that no competitors’ offers were 
shown to have been made to Citrin-Kolb, 


‘Labor Board v. Pitisburgh 8. 8S. Co., 340 
U. S. 498, 502-503 (1951); see also Labor Board 
v. American National Ins. 'Co., 348 U. 8S. 395, 
409-410 (1952). Those cases cannot be distin- 
guished from the present one on the basis of the 
statutes involved. Compare National Labor 
Relations Act, § 10(e), 61 Stat. 147, 29 U. S. C. 
§ 160(e), with Federal Trade Commission Act, 
§5(¢) sand) (ad); 052 Stat. 112113 Wh tise e 
§ 45(c), (d). In Universal Camera, supra, 
the Court indicated that the review stand- 
ard established in that case would apply 
to all instances of court review of agency deci- 
sions. 340 U. S., at 488-490. 

™ The Commission brief also claims that reduc- 
tion pursuant to a pricing system was admitted 
in the 1940 answer filed by Standard, That 
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Stikeman, or Wayne prior to the time 
Standard initially granted them the reduced 
tank-car price.’ All three of these “jobbers,” 
however, were granted the tank-car price 
before the passage of the Robinson-Patman 
Act in 1936, and the trial examiner excluded 
proof of pre-1936 offers on the ground of 
irrelevancy. The Commission approved this 
ruling, and on remand failed to reopen the 
record to take any further proof. In our 
former opinion in this case, we said, ‘‘[T]here 
is no doubt that under the Clayton Act, be- 
fore its amendment by the Robinson-Pat- 
man Act, [such] evidence would have been 
material and, if accepted, would have estab- 
lished a complete defense to the charge of 
unlawful discrimination.” 340 U. S., at 239- 
240. The proof should have been admitted; 
its absence can hardly be relied on by the 
Commission now as a ground for reversal. 
In any event, the findings that were made 
are sufficient for our disposition of the case. 


It appears to us that the crucial inquiry 
is not why reduced prices were first granted 
to Citrin-Kolb, Stikeman, and Wayne, but 
rather why the reduced price was continued 
subsequent to passage of the Act in 1936. 
The findings show that both major and 
local suppliers made numerous attempts in 
the 1936-1941 period to lure these “jobbers” 
away from Standard with cut-rate prices, 
oftentimes much lower than the one-and- 
one-hali-cent reduction Standard was giv- 
ing them.® It is uncontradicted, as pointed 
out in one of the Conamission dissents, that 
Standard lost three of its seven “jobbers” 
by not meeting competitors’ pirating offers 
in 1933-1934. All of this occurred in the 
context of a major gasoline price war in the 
Detroit area, created by an extreme over- 
abundance of supply—a setting most unlikely 
to lend itself to general pricing policies. 
The Commission itself stated: 


portion of the answer referred to, however, was 
concerned with establishing an alternative and 
altogether different defense, namely, cost justifi- 
cation on the basis of functional customer classi- 
fication. Such defense could be argued even 
if the reductions were held made pursuant to a 
pricing method, and therefore is consistent with 
the claim of good faith meeting of competition. 

8’ The Commission places great importance on 
the fact that only one of these offers was a 
standing offer. This is not a situation involving 
only one or two competitive raids, however; 
continuation of reductions once granted! is war- 
ranted by §2(b) when competitors’ reduced 
price offers are recurring again and again in 
a cutthroat market. 
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FTC v. Standard Oil Co. 


“It may well be that [Standard] was 
convinced that if it ceased granting tank- 
car prices to Citrin-Kolb, Wayne, and 
Stikeman and continued to refuse the 
tank-car price to Ned’s Auto Supply 
Company it would lose these accounts. It 
had substantial reasons for believing this 
to be the case, for all of these concerns, 
except Ned’s Auto Supply Company, had 
already been recognized as entitled to the 
tank-car price under the commonly ac- 
cepted standards of the industry, and 
Ned’s had achieved a volume of distribu- 
tion which brought it within the range 
where it was likely to be so recognized 
by a major oil company at any time.” 
49 F. T.C., at 952-953, 

The findings as to Ned’s, the only one 
of the “jobbers” initially to receive the tank- 
car price post Robinson-Patman, are highly 
significant. After a prolonged period of 
haggling, during which Ned’s pressured 
Standard with information as to numerous 
more attractive price offers made by other 
suppliers, Standard responded to an _ ulti- 
matum from Ned’s in 1936 with a half-cent- 
per-gallon reduction from the tank-wagon 
price. The Commission concedes that this 
first reduction occurred at a time when 
Ned’s did not meet the criteria normally 
insisted upon by Standard before giving 
any reduction. Two years later, after a still 
further period of haggling’ and another 
Ned’s ultimatum, Standard gave a second 
reduction of still another cent. 


In determining that Standard’s prices to 
these four “jobbers” were reduced as a 
response to individual competitive situations 
rather than pursuant to a pricing system, 
the Court of Appeals considered the factors 
just mentioned, all of which weigh heavily 
against the Commission’s position. The 
Commission’s own findings thus afford 
ample witness that a “fair assessment” of 
the record has been made. Standard’s use 
here of two prices, the lower of which could 
be obtained under the spur of threats to 
switch to pirating competitors, is a com- 
petitive deterrent far short of the discrimin- 
atory pricing of Staley, Cement, and National 
Lead, supra, and one which we believe 
within the sanction of §2(b) of the Robin- 
son-Patman Act. 


Affirmed. 


9 The findings indicate that similar haggling 
over an extended period of time occurred before 
each of the other ‘‘jobbers’’ obtained a reduced 
price. The great time consumed in the haggling 
process tends to negate any idea that the par- 
ticipants were only deciding whether a given 
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[Dissenting Opinion] 


Mr. Justice Doucras, with whom THE 
Cuter Justice, Mr. Justice Brack and Mr. 
Justice BRENNAN concur, dissenting. 


The Court today cripples the enforcement 
of the Robinson-Patman Act, 49 Stat. 1526, 
15 U. S. C. $13, in an important area. 
Section 2 of the Act makes it unlawful for 
any person engaged in commerce “‘to dis- 
criminate in price between different pur- 
chasers of commodities of like grade and 
quality” where the purchases are in com- 
merce. Section 2 further provides that as 
proof of a discrimination “the burden of 
rebutting the prima-facie case” shall be on 
the person charged with the discrimination, 
provided, however, “That nothing herein 
contained shall prevent a seller rebutting 
the prima-facie case thus made by showing 
that his lower price or the furnishing of 
services or facilities to any purchaser or 
purchasers was made im good faith to meet 
an equally low price of a competitor, or the 
services or facilities furnished by a com- 


petitor.” (Italics added.) 
[Jobber Classification] 
First. Standard admitted that it gave 


reduced prices to some retailers and refused 
those reduced prices to other retailers. Be- 
fore granting these retailers the reduced 
prices Standard classified them as “jobbers.” 
Standard’s definition of a “jobber” took into 
account the volume of sales of the “jobber,” 
his bulk storage facilities, his delivery equip- 
ment, and his credit rating. If Standard’s 
tests were met, the “retailer” became a 
‘Sobber” even though he continued to sell 
at retail. Moreover, Standard’s test of who 
was a “jobber” did not take into account 
the cost to Standard of making these sales. 
So Standard’s definition of “jobber” was 
arbitrary, both as respects the matter of 
costs and the matter of function. It comes 
down to this: a big retailer gets one price; 
a small retailer gets another price. And 
this occurs at the ipse dixit of Standard, not 
because the cost of serving the big retailer 
is less nor because the big retailer, as re- 
spects the sales in question, performs a 
function different from any other retailer. 


purchaser met Standard’s four well-defined ‘‘job- 
ber’ criteria—annual volume of one-to two mil- 
lion gallons, own delivery facilities, bulk storage 
capable of taking tank-car delivery, and respon- 
sible credit rating. 
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The construction now given the Act flies 
in the face of the policy expressed by the 
provisions already quoted and the words in 
explanation used by Representative Patman 
himself: 


“What are the objectives of this bill? 
Mr. Chairman, there has grown up in this 
country a policy in business that a few 
rich, powerful organizations by reason of 
their size and their ability to coerce and 
intimidate manufacturers have forced those 
manufacturers to give them their goods 
at a lower price than they give to the 
independent merchants under the same 
and similar circumstance and for the 
same quantities of goods. Is that right 
or wrong? Itis wrong. We are attempt- 
ing to stop it, recognizing the right of 
the manufacturer to have a different price 
for a different quantity where there is 
a difference in the cost of manufacture.” 
80 Cong. Rec. 8111. 


[“Good Faith’”] 


Second. It is argued, however, that the 
discrimination in favor of the big retailers 
and against the small ones is justified on 
the ground that Standard did no more than 
meet competition. 

To repeat, Standard has given lower prices 
to some retailers than to others by labeling 
the favored retailers as “jobbers,” when in 
fact they are not “jobbers.” It seems im- 
possible to justify the statutory burden of 
showing “good faith” by reliance upon such 
a plainly deceptive contrivance as that. 


1Standard’s answer to the complaint admits 
as much if the conclusory allegations as to 
Standard’s good faith are ignored. Paragraph 
17 of the answer alleged: 

“‘Respondent alleges that its general policy 
and practice of bona fidely selecting and classi- 
fying gasoline customers as wholesale or jobber 
customers, as distinguished from retail resellers, 
is as follows: 

“That such wholesale or jobber customer so 
classified shall have adequate bulk storage of 
his own; that he be equipped to receive bulk 
deliveries by tank car or truck train into such 
storage; that he have adequate distribution and 
delivery facilities; that he make tank car pur- 
chases in substantial volume and do a continu- 
ing substantial volume of business as a bona 
fide gasoline dealer maintaining and operating 
an established gasoline business: that he have 
satisfactory credit rating; that he maintain a 
sufficient personnel and all requisite facilities 
and equipment to adequately operate his busi- 
ness, service his customers, and perform his 
functions as a wholesaler or jobber, and assume 
the hazard and expense of fully operating his 
own business. 
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The Court concedes that Standard did not 
meet the burden of proving its good faith 
if its discriminatory prices were made pur- 
suant to a pricing “system” within the 
meaning given that term by Federal Trade 
Comm'n v. Staley Co. [1944-1945 TRADE CASES 
7 57,364], 324 U. S. 746; Federal Trade 
Comm'n v. Cement Institute [1948-1949 TRaDE 
CasES J 62,237], 333 U. S. 683; Federal Trade 
Comm’n v. National Lead Co. [1957 TRADE 
CaAsES J 68,629], 352 U. S. 419. The Com- 
mission found “the discriminations in price 
involved in this proceeding were made pur- 
suant to respondent’s established method of 
pricing.” The record amply supports this 
finding. 

If a seller offers a reduced price for no 
other reason than to meet the lawful low 
price of a competitor, then the seller’s 
otherwise unlawful price falls within the 
protection of §2(b). But where, as here, 
a seller establishes a discriminatory pricing 
system, this system does not acquire the 
protection of §2(b) simply because in fact 
use of the system holds a customer against 
a competitive offer. In other words, a dis- 
criminatory pricing system which in fact 
meets competition is not a good-faith meet- 
ing of competition within the meaning of 
the Act. The effectiveness of the system 
does not demonstrate the good faith of its 
initiator. 


[Legality of Competitors’ Prices] 


Third. The mere fact that a competitor 
offered the lower price does not mean that 


“Respondent alleges that each of the four 
customers named in Paragraph Three of the 
Complaint fully, fairly, and reasonably falls 
within not only the requirements set forth in 
Paragraph 17 above but within all fair, reason- 
able, usual and proper requirements for classi- 
fication as a wholesaler or jobber, and that 
each maintains its own adequate bulk storage, 
delivery tank trucks, salesmen and operating 
personnel; buys in substantial tank car or truck 
train’ lots’. ke 

Moreover, the manager of Standard’s Detroit 
Division, when asked what characteristics a 
jobber must have to be entitled to the tank 
car price replied: 

“He must have equipment; he must have 
equipped himself with bulk storage, and, by 
bulk storage, I mean sufficient storage so that 
he can take care of tank car quantities of gaso- 
line; he should have a volume of business 
amounting to about 1,000,000 to 2,000,000 gal- 
lons per year; his credit responsibility and so 
forth must be satisfactory; he should have an 
established business.’’ 

Also, with one exception for a short period, 
the favored ‘‘jobbers’’ always received the same 
price. 
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Standard can lawfully meet it. Standard’s 
system of price discrimination, shown not 
to be in “good faith,” cannot be justified 
by showing that competitors were using the 
same system. “This startling conclusion is 
admissible only upon the assumption that 
the statute permits a seller to maintain an 
otherwise unlawful system of discriminatory 
prices, merely because he had adopted it 
in its entirety, as a means of securing the 
benefits of a like unlawful system main- 
tained by his competitors.” Federal Trade 
Comm'n v, Staley Co., supra, at 753. See 
also Federal Trade Comm’n v. Cement In- 
stitute, supra, at 725. 


We said in Standard Oil Co. v. Federal Trade 
Comm'n [1950-1951 Trane Cases J 62,746], 
340 U. S. 231, 250, “Congress meant to 
permit the natural consequences to follow 
the seller’s action in meeting in good faith 
a lawful and equally low price of its competi- 
tor.” (Italics added.) It is only a lawful 
lower price that may be met. Were it 
otherwise then the law to govern is not 
the Robinson-Patman Act but the law 
of the jungle. The point we have now 
reached was seen by Congressman Utter- 
back, one of the managers of the bill in 
conference. What he said should dispose 
of this case: 


“This procedural provision cannot be 
construed as a carte blanche exemption to 
violate the bill so long as a competitor 
can be shown to have violated it first, 
nor so long as that competition cannot 
be met without the use of oppressive dis- 
criminations in violation of the obvious 
intent of the bill. 


“To illustrate: The House committee 
hearings showed a discrimination of 15 
cents a box granted by Colgate-Palmolive- 
Peet Co. on sales of soap to the A. & P. 
chain. Upon a complaint and hearing 
before the Federal Trade Commission, 
this proviso would permit the Colgate 
Co. to show in rebuttal evidence, if such 
were the fact, an equally low price made 
by a local soap manufacturer in Des 
Moines, Iowa, to A. & P.’s retail outlets 
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in that city; but this would not exonerate 
it from a discrimination granted to A. & 
P. everywhere, if otherwise in violation 


of the bill. 


“But the committee hearings show a 
similar discount of 15 cents a case granted 
by Procter & Gamble to the same chain. 
If this proviso were construed to permit 
the showing of a competing offer as an 
absolute bar to lability for discrimina- 
tion, then it would nullify the act entirely 
at the very inception of its enforcement, 
for in nearly every case mass buyers re- 
ceive similar discriminations from com- 
peting sellers of the same product. One 
violation of law cannot be permitted to 
justify another. As in any case of self- 
defense, while the attack against which 
the defense is claimed may be shown in 
evidence, its competency as a bar de- 
pends also upon whether it was a legal 
or illegal attack. A discrimination in 
violation of this bill is in practical effect 
a commercial bribe to lure the business 
of the favored customer away from the 
competitor, and if one bribe were per- 
mitted to justify another the bill would 
be futile to achieve its plainly intended 
purposes.” 80 Cong. Rec. 9418. (Italics 
added.) 


When we let Standard classify a “retailer” 
as a “jobber” and grant a discriminatory 
price pursuant to arbitrary requirements 
merely because a competitor employs the 
same system,’ we make this provision of 
the Robinson-Patman Act ineffective. We 
should read the Act in a more hospitable 
way and allow Standard to maintain its dis- 
criminatory price schedule for retailers if 
and only if it can show 

(a) that that price was justified on the 
basis of costs or function, or 

(b) that it was in good faith meeting the 
lawful offer of a competitor, rather than 
merely matching a predatory price system, 
or meeting a competitor’s “pirating” offers, 
to use the Court’s word, with a “pirating” 
system of its own. 

I would reverse this judgment and direct 
enforcement of the Commission’s order. 


2 The Commission’s findings stated: 

“Tn selecting the customers or prospective cus- 
tomers to whom [Standard] will grant the tank- 
car price on gasoline, the respondent’s criterion 
is now and for many years has been, that the 
customer or prospective customer make annual 
purchases of not less than from one to two mil- 
lion gallons of gasoline, have storage facilities 
sufficient to accept delivery in tank-car quanti- 
ties, and have a credit standing assuring pay- 
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ment for large volume purchases. This is the 
same criterion which for many years has also 
been applied by the respondent’s major com- 
petitors, and under it any question of the dis- 
tributive function performed by the purchaser, 
that is, whether the purchaser is a retail dealer 
selling to the public or a wholesaler selling 
to retail dealers, is wholly immaterial.” 49 
EST. C, 923,/953. 
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[7 68,918] Moog Industries, Inc. v. Federal Trade Commission. 
Federal Trade Commission v. C. E. N iehoff & Co. 


In the Supreme Court of the United States. October Term, 1957. Nos. 77 and 110, 
respectively. Dated January 27, 1958. 


On Writ of Certiorari to the United States Court of Appeals for the Eighth Circuit 
(Moog Industries, Inc. v. FTC). 


On Writ of Certiorari to the United States Court of Appeals for the Seventh Circuit 
(FTC wv. C. E. Niehoff & Co.). 


Clayton Antitrust Act 


Federal Trade Commission Enforcement and Procedure—Enforcement of Prohibitions 
Against Price Discrimination—Review of Federal Trade Commission Order—Postpone- 
ment of Effective Date of Order—Power of Courts of Appeals to Postpone.—The Courts 
of Appeals do not have authority to postpone the operation of a valid Federal Trade 
Commission cease and desist order against a single firm until similar orders have been 
entered against that firm’s competitors. The question of whether or not orders should 
be held in abeyance until a respondent’s competitors are proceeded against is for the 
Commission to decide. If the question has not been raised before the Commission, a 
reviewing court should not, in any event, entertain it. If the Commission has decided 
the question, its discretionary determination should not be overturned in the absence of a 
patent abuse of discretion. 


In view of the scope of administrative discretion that Congress has given the Federal 
Trade Commission, it is ordinarily not for courts to modify ancillary features of a valid 
Commission order. The decision as to whether or not an order against one firm to cease 
and desist from engaging in illegal price discrimination should go into effect before others 
are similarly prohibited depends on a variety of factors peculiarly within the expert 
understanding of the Commission. It is clearly within the special competence of the 
Commission to appraise the adverse effect on competition that might result from postponing 
a particular order prohibiting continued violations of the law. 


See FTC Enforcement and Procedure, Vol. 2, J 8801. 


Moog Industries, Inc. v. FTC.—An order of the Court of Appeals for the Eighth Circuit 
denying a motion to hold a Federal Trade Commission cease and desist order in 
abeyance was affirmed, where the question of holding the order in abeyance had not been 
raised before the Commission. 


See Price Discrimination, Vol. 1, { 3505, 3505.359, 3506.103, 3506.404, 3506.784, 3508.750, 
3508.885, 3510.625; FTC Enforcement and Procedure, Vol. 2, { 8801, 8801.050. 


For the petitioner (Dkt. 77): Bernard Mellitz and Malcolm I. Frank, St. Louis, 
Mo., and James W. Cassedy, Washington, D. C. 


For the respondent (Dkt. 77): J. Lee Rankin, Solicitor General; Victor R. Hansen, 
Assistant Attorney General; Charles H. Weston, Attorney, Department of Justice; Earl 
W. Kintner, General Counsel, FTC; and James E. Corkey, Assistant General Counsel, FTC. 


For a prior decision of the U. S. Court of Appeals, Eighth Circuit, see 1956 Trade 
Cases {[ 68,527, affirming a Federal Trade Commission cease and desist order in FTC 
Dkt. 5723. 


FTC v. C. E. Niehoff & Co.—A judgment of the Court of Appeals for the Seventh 
Circuit suspending the operation of a Federal Trade Commission cease and desist order 
was vacated and the Court of Appeals was directed to affirm the order of the Commission 
in its entirety, where the Commission had denied a request to hold the order in abeyance. 


See Price Discrimination, Vol. 1, J 3506.786, 3508.752, 3510.581, 3515.505; FTC Enforce- 
ment and Procedure, Vol. 2, § 8801, 8801.410. 


For the petitioner (Dkt. 110): J. Lee Rankin, Solicitor General; Victor R. Hansen, 
Assistant Attorney General; Charles H. Weston, Attorney, Department of Justice; 
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Earl W. Kintner, General Counsel, FTC; 


Counsel, FTC. 
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and James E. Corkey, Assistant General 


For the respondent (Dkt. 110): Charles R, Sprowl, Whitney Campbell, and E. Marvin 


Buehler, Chicago, Ill. 


Vacating a decision of the U. S. Court of Appeals, Seventh Circuit, 1957 Trade Cases 
| 68,587, modifying a Federal Trade Commission cease and desist order in Dkt. 5768. 


[Postponement of FTC Orders] 
Per CurtaM [In full text]. 


The general question presented by these 
two cases is whether it is within the scope 
of the reviewing authority of a Court of 
Appeals to postpone the operation of a 
valid cease and desist order of the Federal 
Trade Commission against a single firm 
until similar orders have been entered against 
that firm’s competitors. In proceedings 
arising out of alleged violations of the 
price discrimination provisions of the Clay- 
ton Act, § 2, 38 Stat. 730, as amended by the 
Robinson-Patman Act, 49 Stat. 1526, 15 
U.S. C. § 13, two Courts of Appeals reached 
opposed results on this underlying issue. 
In order to resolve the conflict we granted 
certiorari, 353 U. S. 908, 982. 


[Rulings of Courts of Appeals] 


In No. 77, Petitioner (Moog Industries, 
Inc.) was found by the Commission to have 
violated the Act and was ordered to cease 
and desist from further violation. 51 F. T. C. 
931. Petitioner sought review in the United 
States Court of Appeals for the Eighth 
Circuit. Upon affirmance of the order, [1956 
TRADE CASES { 68,527], 238 F. 2d 43, petitioner 
moved the court to hold the entry of judg- 
ment in abeyance on the ground that peti- 
tioner would suffer serious financial loss if 
prohibited from engaging in pricing prac- 
tices open to its competitors. The court 
denied the requested relief. 

In No. 110, respondent (C. E. Niehoff 
& Co.) requested the Commission to hold 
in abeyance the cease and desist order that 
had been recommended by the hearing ex- 
aminer, on the ground that respondent 
would have to go out of business if com- 
pelied to sell at a uniform price while its 
competitors were not under similar restraint. 
The Commission found that respondent had 
violated the Act and, in issuing its order, 
denied respondent’s request. 51 F. T. GC 
1114, 1153. On review in the United States 
Court of Appeals for the Seventh Circuit, 
the Commission’s determination of statutory 
violation was affirmed; however, the court 
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(one judge dissenting) directed that the 
cease and desist order should take effect 
“at such time in the future as the United 
States Court of Appeals for the Seventh 
Circuit may direct, sua sponte or upon motion 
of the Federal Trade Commission.” [1957 
TRADE CASES { 68,587], 241 F. 2d 37, 43. 


[Administrative Authority | 


In view of the scope of administrative 
discretion that Congress has given the Federal 
Trade Commission, it is ordinarily not for 
courts to modify ancillary features of a 
valid Commission order. This is but recog- 
nition of the fact that in the shaping of its 
remedies within the framework of regulatory 
legislation, an agency is called upon to 
exercise its specialized, experienced judg- 
ment. Thus, the decision as to whether or 
not an order against one firm to cease and 
desist from engaging in illegal price dis- 
crimination should go into effect before 
others are similarly prohibited depends on 
a variety of factors peculiarly within the 
expert understanding of the Commission. 
Only the Commission, for example, is com- 
petent to make an initial determination as 
to whether and to what extent there is a 
relevant “industry” within which the particu- 
lar respondent competes and whether or not 
the nature of that competition is such as to 
indicate identical treatment of the entire 
industry by an enforcement agency. More- 
over, although an allegedly illegal practice 
may appear to be operative throughout an 
industry, whether such appearances reflect 
fact and whether all firms in the indus- 
try should be dealt with in a single proceed- 
ing or should receive individualized treatment 
are questions that call for discretionary 
determination by the administrative agency. 
It is clearly within the special competence of 
the Commission to appraise the adverse 
effect on competition that might result from 
postponing a particular order prohibiting 
continued violations of the law. Further- 
more, the Commission alone is empowered 
to. develop that enforcement policy best 
calculated to achieve ithe ends: contemplated 
by Congress’ and to allocate! its available 
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funds and personnel in such a way as to 
execute its policy efficiently and economically. 
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Commission has decided the question, its discre- 
tionary determination should not be over- 


turned in the absence of a patent abuse of 
discretion. Accordingly, the judgment in 
No. 77 is affirmed, and the judgment in 
No. 110 is vacated and the cause remanded 
to the Court of Appeals with directions to 
affirm the order of the Commission in its 
entirety. 
It is so ordered. 


Mr. Justice WHITTAKER took no part in 
the consideration or decision of these cases. 


[Rulings] 


The question, then, of whether orders 
such as those before us should be held in 
abeyance until the respondents’ competitors 
are proceeded against is for the Commission 
to decide, If the question has not been 
raised before the Commission, as was the 
situation in No. 77, a reviewing court should 
not in any event entertain it. If the 


[68,919] The Elgin Corporation v. The Atlas Building Products Company. 


In the United States Court of Appeals for the Tenth Circuit. January Term, 1958. 
No. 5574. Dated January 11, 1958. 


Appeal from the United States District Court for the District of New Mexico. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Analysis and Scope of Clayton Act, Section 2(a)—Burden of 
Proof in Establishing Price Discrimination—Instructions to Jury.—Instructions given to 
a jury, in an action charging price discrimination, were held to constitute a correct exposi- 
tion of the applicable principles of law with respect to the burden of proof to establish 
a prima facie case of price discrimination. The court pointed out that the Clayton Act, as 
amended, does not have the effect of making any and every differential in price in various 
areas illegal price discrimination. The Act concerns itself with price discrimination which 
is reasonably calculated to lessen competition, or tends to create a monopoly, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly receives 
the benefits of discrimination of that kind, or with customers of both of them. The burden 
rested upon the plaintiff to establish price discrimination of that kind and character. 


See Price Discrimination, Vol. 1, J 3506.204. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
for Violation of Clayton Act, Section 2(a)—Measure of Damages—Nominal Damages.— 
On an appeal from a judgment for a defendant charged with price discrimination, the 
reviewing court declined to pass upon the refusal of the trial court to give a requested 
jury instruction concerning the return of a verdict for the plaintiff for nominal damages. 
However, the court noted, without deciding, that “it may be that if the evidence adduced 
upon the trial disclosed illegal price discrimination on the part of defendant but failed to 
show substantial damage to plaintiff as the result of such wrong, the jury should have been 
instructed that in those circumstances a verdict should be returned for nominal damages.” 


See Private Enforcement and Procedure, Vol. 2, J 9011.640. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Inconsistent 
Defenses—Timeliness of Filing of Defense.—In an action charging price discrimination in 
the sale of concrete cinder building blocks, the trial court did not err in denying the 
plaintiff's motion to strike from the defendant’s answer the defense of good faith meeting 
of competitive prices, on the ground of inconsistency. Under Rule 8(e)(2) of the Federal 
Rules of Civil Procedure, the defendant was at liberty to plead this defense even though 
it may have been inconsistent with other defenses raised and with various affidavits and 
interrogatories filed in the action. 


Also, the defense was not interposed so late that the plaintiff did not have an oppor- 
tunity to prepare to meet it. Although the defense was first tendered in an amended answer 
filed four days before trial, the plaintiff was on notice long in advance of the trial that the 
defense would be tendered and had sufficient time in advance to prepare for trial. More- 
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over, after a motion to strike the defense had been denied, the plaintiff made no effort to 
obtain additional time to prepare for trial but went voluntarily to trial upon the case 
at large. 

See Private Enforcement and Procedure, Vol. 2, J 9010. 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Matters Appealable—Matters Not Brought to Trial Court’s Attention—Question of Fact 
Involving Requested Jury Instruction.—On appeal from a judgment for a defendant charged 
with price discrimination, the reviewing court refused to pass upon the correctness or sufficiency 
of certain instructions given to the jury on the ground that the correctness or sufficiency of 
the instructions was not open to review on appeal since the matter was not brought to 
the attention of the trial court by exceptions or in some other appropriate manner. 

’ Also, the court declined to pass upon the refusal of the trial court to give a requested 
instruction to the jury on the ground that this involved a question of fact, and, since the 
evidence in the case was not brought to the reviewing court as a part of the record, it 
could not be said that the requested instruction was pertinent or was susceptible of adapta- 


tion to the proof. 


See Private Enforcement and Procedure, Vol. 2, J 9015. 
For the appellant: Dee C. Blythe (Hubert O. Robertson was with him on the brief). 


For the appellee: W. A. Sloan and John P. Eastham (Scott, Hulse, Marshall & Fueille 
and Rodey, Dickason, Sloan, Akin & Robb were with them on the brief). 


Before Bratton, Chief Judge, and HUxMAN and BREITENSTEIN, Circuit Judges. 


[Complaint—Judgment for Defendant] 


Bratton, Chief Judge [In full text]: In- 
voking pertinent provisions of the Clayton 
Act, 38 Stat. 730, as amended by the Robin- 
son-Patman Act, 49 Stat. 1526, The Elgin 
Corporation instituted this action against 
The Atlas Building Products Company to 
recover damages for alleged price discrimi- 
nation in the sale of concrete cinder build- 
ing blocks, and also to obtain injunctive 
relief to prevent future discrimination of 
that kind. It was alleged in the complaint 
that plaintiff was a corporation organized 
under the laws of New Mexico; that its 
principal place of business was at Silver 
City, New Mexico; that it was engaged in 
the manufacture and sale at wholesale and 
retail of concrete cinder building blocks and 
related building materials wholly within 
New Mexico; that the defendant was a cor- 
poration organized under the laws of Texas; 
that its principal place of business was at 
El] Paso, Texas; that it was engaged in the 
manufacture and sale at wholesale of con- 
crete cinder building blocks; that it manu- 
factured such blocks at El Paso and sold 
them to dealers and builders in both Texas 
and New Mexico; and that the sales to 
purchasers in New Mexico were made in 
the course of interstate commerce and in 
direct competition with plaintiff. It was 
further alleged that commencing in 1948 and 
continuing to the time of the institution 
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of the action in 1956, defendant in the 
course of its business in interstate com- 
merce had sold and was continuing to sell 
blocks in New Mexico to dealers and con- 
tractors at prices lower actually, or lower 
by reason of discounts and rebates, than 
those exacted for its products of like grade 
and quality from purchasers in Texas; that 
the practice constituted price discrimina- 
tion; and that the effect of such price dis- 
crimination might be substantially to lessen 
competition or tend to create a monopoly 
in a line of commerce, or to injure, destroy, 
or prevent competition by plaintiff with 
persons who received the benefits of such 
discrimination, or with customers of either 
of them. It was further alleged that com- 
mencing in 1948 and continuing to the time 
of the institution of the action, defendant 
in the course of interstate commerce had 
systematically sold and was continuing sys- 
tematically to sell blocks in New Mexico to 
dealers and contractors at prices lower 
actually, or lower by reason of discounts 
and rebates, than those exacted by the de- 
fendant for products of like grade and 
quality elsewhere in the United States for 
the purpose of destroying competition and 
eliminating competitors, particularly plain- 
tiff. And it was further pleaded that the 
defendant sold blocks manufactured at 
El Paso to dealers in New Mexico at vary- 
ing base prices, less varying discounts, plus 
charges for freight which were less than 
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actual ‘cost of such freight; that the de- 
fendant absorbed part of the freight charges, 
thus resulting in further discrimination in 
the delivered price of the products; that the 
defendant adhered to no base price in 
bidding on contracts with building con- 
tractors in New Mexico but consistently 
underbid all other bidders, including plain- 
tiff, by any amount necessary to get such 
contracts; that the prices exacted by the 
defendant in New Mexico frequently were 
below the cost of production plus trans- 
portation; that such prices were unreason- 
ably low and were made for the purpose of 
destroying competition and eliminating com- 
petitors, particularly plaintiff; that such 
prices constituted price discrimination; and 
that the effect of such price discrimination 
might be substantially to lessen competition 
or tend to create a monopoly in a line of 
commerce, or to injure, destroy, or prevent 
competition by plaintiff with defendant and 
with persons who received the benefit of 
such discrimination, or with customers of 
either of them. The defendant denied dis- 
criminating in prices; denied that plaintiff 
had suffered damages resulting from illegal 
acts and practices on the part of defendant; 
pleaded good faith in meeting the equally 
low price of a competitor; and pleaded 
limitation. The cause was tried to a jury. 
The jury returned a verdict for defendant. 
Judgment was entered upon the verdict; 
plaintiff appealed; and for convenience, con- 
tinued reference will be made to the parties 
as plaintiff and defendant, respectively. 


[Inconsistent Defenses—Timeliness 
of Filing] 


Error is predicated upon the action of 
the court in denying the motion to strike 
from the amended answer the defense of 
good faith in meeting the equally low price 
of a competitor. The substance of the de- 
fense pleaded was that if the defendant had 
discriminated, which was specifically denied, 
such discrimination was made in good faith 
to meet the equally low price of a competi- 
tor. It is argued that the defense was not 
only inconsistent with other defenses raised 
in the amended answer and with various 
affidavits and answers to interrogatories 
filed in the case, but was inconsistent within 
itself. In presently pertinent part, Rule 
of Civil Procedure 8(e)(2), 28 U: S.C. A, 
provides that a party may state as many 
separate defenses as he has regardless 
of inconsistency. It is clear that under 
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the sweep of the rule, defendant was at 
liberty to plead the defense of good faith 
in meeting the equally low price of a 
competitor, even though it may have been 
inconsistent with other defenses raised and 
with various affidavits and interrogatories 
filed in the case. Southwestern Packing Co. 
v. Cincinnati Butchers’ Supply Co., 139 F. (2d) 
201; M. Snower & Co. v. United States, 140 
F. (2d) 367; Fidelity & Deposit Co. of Mary- 
land v. Krout, 146 F. (2d) 531; Washington 
Annapolis Hotel Co. v. Riddle, 171 F. (2d) 
732. And it is further argued that the de- 
fense was interposed so late that plaintiff 
had to go to trial without an opportunity 
to prepare to meet the issue. The defense 
was not pleaded in the original answer. 
It was first tendered in the amended answer 
filed four days before the trial of the case. 
But in connection with oral argument at a 
hearing upon other matters soon after the 
institution of the action, defendant requested 
and was granted leave to amend its answer 
to raise the defense. And at a pre-trial 
conference held more than a month prior to 
the trial of the case, defendant again re- 
quested and again was granted leave to 
amend its answer to tender the issue. But 
in neither instance was an order entered 
formally granting leave to amend. After 
leave to amend had been twice informally 
granted and almost a month prior to the 
trial of the case, plaintiff submitted further 
interrogatories to be answered by defendant. 
Some of such interrogatories pertained to 
the defense of meeting an equally low price 
of a competitor. These were answered but 
plaintiff says that the answers were evasive 
and insufficient. It is manifest however 
that plaintiff was on notice long in advance 
of the trial that the issue of good faith in 
meeting the equally low price of a com- 
petitor would be tendered and that plaintiff 
had sufficient time in advance within which 
to prepare for trial upon it. And moreover, 
after the motion to strike had been denied, 
no effort was made to obtain additional 
time within which to prepare for trial. In- 
stead plaintiff went voluntarily to trial upon 
the case at large. We think that the mo- 
tion to strike was not well founded and 
that its denial did not constitute error. 


[Correctness of Jury Instructions] 


The instructions given to the jury are 
subjected to challenge in respect to correct- 
ness and sufficiency. It is argued that the 
court in its instructions failed to define the 
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word or term “monopoly” or to provide a 
standard for applying it. It is further 
argued that the court used the verbiage 
meet competition,” “different competitive 
or other conditions,” and “circumstances or 
certain conditions may justify a lower price 
in one area than is charged in another’; 
that such verbiage was not defined in any 
way; that it was contrary to law; that it 
was in conflict with the instructions upon 
the meeting of the equally low price of a 
competitor; and that it could not have 
failed to confuse the jury. It is further 
argued that the court improperly defined 
price discrimination, using permissive rather 
than mandatory language. It is further 
argued that the court erred in instructing 
the jury that it “had the right” to consider 
any difference in prices exacted by defend- 
ant at El Paso and those exacted in New 
Mexico, rather than making such considera- 
tion mandatory. It is further argued that 
the instructions were defective and deficient 
in failing to include certain essential ele- 
ments of the defense of good faith in meet- 
ing the equally low price of a competitor. 
It is further argued that in a geographic 
price discrimination suit between competing 
sellers, the law does not require that dis- 
criminatory sales to be actionable must have 
been made to competing purchasers in the 
same area, and that the instructions to that 
effect were erroneous. It is further argued 
that the instructions were erroneous in that 
they required plaintiff to prove a causal 
connection between defendant’s discrimina- 
tion in prices and plaintiff’s injury as the 
result thereof. And it is further argued 
that the four-year statute of limitations in 
New Mexico was applicable to this case; 
that acts of price discrimination which 
occurred more than four years before the 
commencement of the action but not dis- 
covered by plaintiff until within the four 
year period were actionable; and that the 
instructions erroneously limited recovery 
of damages to the period of four years pre- 
ceding the filing of the complaint. No ex- 
ceptions were directed to the instructions 
upon these grounds, respectively. And it 
is held without deviation that in ordinary 
circumstances a question relating to the 
correctness or sufficiency of instructions is 
not open to review on appeal unless the 
matter was brought to the attention of 
the trial court by exception or in some other 
appropriate manner. Smith v. Welch, 189 
F. (2d) 832; R. Olsen Oil Co. v. Fidler, 199 
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F. (2d) 868; Atchison, Topeka & Santa 
Fe Railway Co. v. Andrews, 211 F. (2d) 264; 
White Auto Stores v. Reyes, 223 F. (2d) 298; 
Nephi Processing Plant v. Talbott, 247 F. 
(2d) 771. These questions not having been 
brought to the attention of the trial court 
by exceptions to the instructions, they are 
not open to review on appeal. 


[Burden of Proof] 


A further ground of attack upon the in- 
structions given to the jury is that the 
burden of proof was erroneously placed 
upon plaintiff to establish the effect of 
defendant’s price discrimination upon plain- 
tiff and permitted the jury to consider the 
prices paid by ultimate consumers and 
their reasons for purchasing defendant’s 
products instead of plaintiff’s in determining 
the presence or absence of the effects pro- 
scribed by the Clayton Act, as amended. 
The substance of the instructions to which 
the attack is directed was that the price 
discrimination charged in the complaint 
must be established by a preponderance 
of the evidence and must be sufficient to 
warrant the reasonable and logical inference 
therefrom that the price discrimination was 
such that it might lessen competition, or 
tend to create a monopoly, or to injure, 
destroy, or prevent competition, with any 
person who received or benefited therefrom, 
or with customers of either of them; that 
the evidence did not have to establish that 
a monopoly actually occurred; that it was 
sufficient if there was a reasonable possi- 
bility that unlawful acts of the defendant 
tended to create a monopoly; and that al- 
though price discrimination with reasonable 
possibility of producing harmful effects must 
have been established by the evidence, it 
Was not necessary to prove that the de- 
fendant intended to discriminate in price 
to the extent and in a manner that would 
constitute a violation of law by causing 
or tending to cause the harmful effects men- 
tioned. The Clayton Act, as amended, does 
not have the effect of making any and every 
differential in price in various areas illegal 
price discrimination within the intent and 
meaning of the Act. The Act concerns 
itself with price discrimination which is 
reasonably calculated to lessen competition, 
or tends to create a monopoly, or to in- 
jure, destroy, or prevent competition with 
any person who either grants or knowingly 
receives the benefits of discrimination of 
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that kind, or with customers of both of 
them. Corn Products Refining Co. v. Federal 
Trade Commission [1944-1945 TRADE CASES 
{ 57,363], 324 U. S. 726; Chicago Sugar Co. 
v. American Sugar Refining Co. [1948-1949 
TravE Cases { 62,449], 176 F. (2d) 1, 
certiorari denied, 338 U. S. 948. And the 
burden rested upon plaintiff to establish 
price discrimination of that kind and 
character. Balian Ice Cream Co. v. Arden 
Farms Co, [1955 Trapt Cases { 68,186], 
231 F. (2d) 356, certiorari denied, 350 U. S. 
991. We have no difficulty in reaching the 
conclusion that the portions of the in- 
structions now challenged, considered in 
their entirety, constituted a correct ex- 
position of the applicable principles of law 
with respect to the burden of proof to 
establish a prima facie case of price dis- 
crimination. 


[Limitations on Damages] 


The refusal of the court to give a re- 
quested instruction relating to limitations 
is assigned as error. The suit was insti- 
tuted January 4, 1956. Making application 
of the law of New Mexico respecting limi- 
tations, the substance of the requested in- 
struction was that if the issues were decided 
in favor of plaintiff, the jury might award 
damages accruing between January 5, 1952, 
and the time of the return of the verdict; 
and further, that if the jury found from 
the evidence that there were acts of price 
discrimination which occurred prior to Janu- 
ary 5, 1952, but were not discovered by 
plaintiff until after that period began to 
run, damages could be awarded for in- 
juries resulting therefrom. The crux of 
the instruction upon which emphasis is 
placed was that in addition to recovering 
damages which accrued during the four- 
year period preceding the institution of 
the suit, plaintiff was entitled to recover 
damages for acts of price discrimination oc- 
curring prior to that time but not dis- 
covered by plaintiff until some time during 
such period. Whether price discrimination 
occurred prior to the beginning of the 
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four-year period but was not discovered 
until some time during such period was a 
question of fact. The evidence in the case 
was not brought to this court as a part 
of the record. It is not before us. And in 
the absence of the evidence, it cannot be 
said that the requested instruction was 
pertinent or was susceptible of adaptation 
to the proof. 


[Nominal Damages] 


Another contention is that the court erred 
in refusing to give a requested instruction 
in respect to returning a verdict for plaintiff 
for nominal damages. The court instructed 
the jury in conventional language concern- 
ing the return of a verdict for actual or 
compensatory damages. Plaintiff submitted 
a requested instruction charging in sub- 
stance that if the issues were found in 
favor of plaintiff, the jury must return a 
verdict of at least nominal damage of $1.00, 
and that the maximum amount for which 
a verdict could be returned was $75,000. 
Of course, instructions relating to damages 
should be given or denied in the light of 
the facts in the particular case. It may be 
that if the evidence adduced upon the trial 
disclosed illegal price discrimination on the 
part of defendant but failed to show sub- 
stantial damage to plaintiff as the result of 
such wrong, the jury should have been in- 
structed that in these circumstances a verdict 
should be returned for nominal damages. 
But we do not explore that field. Instead, 
we pretermit doing so until an appropriate 
occasion presents itself. For present pur- 
poses, it is enough to say again that the 
evidence is not before us, and that in the 
absence of the evidence it cannot be said 
that the refusal to give the requested in- 
struction constituted error. 


[Judgment Affirmed] 


Other contentions are advanced for re- 
versal of the judgment, but we think they 
are without substance and do not merit 
discussion. 


The judgment is Affirmed. 
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[Prior Proceedings] 


This cause involves a part of the Ohio 
Fair Trade Act (Section 1333.05 et seq., 
Revised Code) and originated in the Court 
of Common Pleas of Lake County in 
November of 1954, when the Union Carbide 
& Carbon Corporation, plaintiff and the 
appellee herein, sought an injunction against 
Bargain Fair, Inc., and Mentor Brands, Inc., 
defendants and the appellants herein, to 
restrain them from selling at a price less 
than the minimum resale price set by plain- 
tiff under the Ohio Fair Trade Act an anti- 
freeze solution for the radiators of motor 
vehicles, bearing the trade or brand name of 
Prestone and produced by the plaintiff. 


A general demurrer to the amended pe- 
tition was filed and overruled, whereupon, 
after the filing of an answer, the cause 
was tried on its merits, and the court issued 
a permanent injunction against defendants 
in conformity with the prayer of the amended 
petition. 

Thereafter, the cause was appealed on 
questions of law and fact to the Court of 
Appeals, which court likewise granted a 
permanent injunction against the defendants, 
almost identical in context to the one secured 
in the court below. 

Allowance of a motion to require the 
Court of Appeals to certify the record and 
an appeal as of right place the controversy 
before this court for decision on the merits. 
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[Ohio Fair Trade Act] 


ZIMMERMAN, Justice [In full text]: The so- 
called Ohio Fair Trade Act was originally 
adopted in 1936. Those sections of the 
Revised Code which are pertinent here are 
as follows: 


Section 1333.06. “(A) No contract re- 
lating to the sale or resale of a com: 
modity which bears, or the label, container, 
or content of which bears, the trademark, 
brand, or name of the producer or of the 
owner of such commodity and which is in 
fair and open competition with com- 
modities of the same general class pro- 
duced by others violates any law of this 
state by reason of any of the following 
provisions which may be contained in 
such contract: 

“(1) The buyer will not resell such 
commodity at less than the minimum 
price stipulated by the vendor; 

“(2) The vendee or producer shall re- 
quire any person to whom he may resell 
such commodity to agree that he will not, 
in turn, resell such commodity at less 
than the minimum price stipulated by 
such vendor or by such vendee. 

60 eK 

Section 1333.07. “Whoever knowingly 
and wilfully advertises, offers for sale, 
or sells any commodity at less than the 
minimum price stipulated in any con- 
tract entered into under Section 1333.06 
of the Revised Code, whether said person 
advertising, offering for sale, or selling 
such commodity is or is not a party to 
such contract, is engaging in unfair com- 
petition and unfair trade practices and 
is liable to any person damaged thereby.” 
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Section 1333.08. ‘Whoever violates Sec- 
tions 1333.05 to 1333.10, inclusive, of the 
Revised Code is liable to any retailer 
of such commodity or to any other 
person injured thereby, including the pro- 
ducer of such commodity. Suit may be 
brought for an injunction against such 

- practice.” 


[Fair Trade Contract] 


It appears from the bill of exceptions 
that on March 8, 1954, plaintiff entered 
into a written contract with a retailer of 
Prestone, being one of some 13,000 dealers 
in Prestone in Ohio, whereby the retailer 
agreed not to sell Prestone at a price lower 
than that specified in a schedule attached 
to the contract, namely at $2.95 per gallon 
cans, at $3.20 per gallon in quart cans, and 
at 80 cents per quart in quart cans. 


[Alleged Unlawful Sales] 


Defendants had purchased Prestone from 
an undisclosed source at a price of $1.67 
per gallon can and were selling it to cus- 
tomers, “over the counter” and without 
additional service, at $2.49. Such practice, 
on the claim that it represented a violation 
of the Fair Trade Act, precipitated the 
present action. 


[Validity of Nonsigner Provision] 


Specifically, defendants challenge the va- 
lidity of Section 1333.07, Revised Code, 
quoted above. 


During the 1930’s many of the states 
adopted fair trade acts identical or similar 
to the one enacted and now existing in 
Ohio. Those acts have come before the 
courts of the different states for examina- 
tion frequently and often with diametrically 
opposite results. Although the decisions of 
the United States Supreme Court are not 
binding on the state courts in a matter 
of the kind now under examination, the 
earlier cases upholding the legislation often 
relied on the reasoning of the high federal 
court in Old Dearborn Distributing Co. v. 
Seagram Distillers Corp. [1932-1939 TRavr 
CASES, 755,141], 299 U: S.. 183,81 -L. Ed. 
109,57 S. Ct.; 139. 


In recent years and in the light of 
present-day conditions, courts have become 
more critical of the fair trade acts and 
have invalidated parts of them with in- 
creasing frequency. 


} Basically, those cases approving the acts 
m toto proceeded on the theory that a pro- 
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ducer of a trademarked product, who has 
expended money and effort in establishing 
it on the market at a specified selling price, 
ought not to be subjected to the injury 
which cut-rate sales would entail; that the 
ownership of a trademark and goodwill 
is a property right which the law should 
protect and is assertable against all who 
sell the producer’s products; and that price 
cutting is not only damaging to the good- 
will and business of the producer but has 
a deleterious effect on the public as well. 
Also brought into the equation is the 
economic philosophy of the fair trade acts, 
which it is said bear a real and substantial. 
relationship to the public welfare, and the 
proposition that their enactment is a matter 
for legislative determination in the exercise 
of the police power, with which the courts 
should not interfere. 


On the other hand, the position taken 
by other courts is that the real effect of the 
fair trade acts is anticompetitive price fixing 
rather than the protection of the goodwill 
of trademarked products. Goodwill should 
be measured by the price the goods can 
command in a competitive market and not 
by allowing the manufacturer to sell at a 
pegged retail price which he himself selects. 
In normal times, the inflexible price ar- 
rangements which the acts sanction are 
opposed to our traditional concepts of free 
competition for the benefit of the consum- 
ing public, and the clause binding those 
who do not enter into a price-fixing con- 
tract with the manufacturer offends such 
concepts, hence, the nonsigner clause inter- 
feres with the constitutional right of the 
owner of property to dispose of it as he 
pleases and represents the exercise of the 
police power for a private as opposed to a 
public purpose. 

It would serve no useful purpose to dis- 
cuss the pros and the cons of the matter 
in greater detail, since that has already 
been done in many cases. 


[Representative Cases] 


Representative cases upholding fair trade 
acts in their entirety are Joseph Triner Corp. 
v. McNeil (1936), 363 Ill., 559, 2 N. E. (2d), 
929, 104 A. L. R., 1435; Sears v. Western 
Thrift Stores of Olympia, Inc. (1941) [1940- 
1943 Trape Cases ¥ 56,152], 10 Wash. (2d), 
372, "WO" PP" (20) 756; Tone! Corp. wv. 
Grayson-Robinson Stores, Inc. (1954) [1954 
Trade Cases { 67,717], 15 N. J., 191, 104 
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A. (2d), 304; Scovill Mfg. Co. v. Skaggs 
Pay Less Drugs (1955) [1955 Trape Cases 
f] 68,234], 45 Cal. (2d), 881, 291 P. (2d), 
936; and Burche Co. v. General Electric Co. 
(1955) [1955 Trape Cases { 68,078], 382 
taro Onlloy Ane (2d).5 361 


Representative cases which have invali- 
dated the nonsigner provisions of such acts 
are Union Carbide & Carbon Corp. v. White 
River Distributors, Inc. (1955) [1955 Trapve 
Cases { 67,953], 224 Ark., 558, 275 S. W. 
(2d), 455; McGraw Electric Co. v. Lewis & 
Smith Drug Co., Inc. (1955) [1955 TRapE 
Cases { 67,954], 159 Neb., 703, 68 N. W. 
(2d), 608; Olin Mathieson Chemical Corp. v. 
Francis (1956) [1956 Trave CAseEs { 68,463], 
134-Colo; ,160;-301,.P..(2d),.139;, Dr.G..H. 
Tichenor Antiseptic Co. v. Schwegmann Bros. 
Giant Super Markets (1956) [1956 Trapre 
Cases § 68,400], 231 La., 51, 90 So. (2d), 
343; General Electric Co. v. Wahle (1956) 
[1956 TrapvE CAsEs § 68,333], 207 Ore., 302, 
296 P. (2d), 635; and Skaggs Drug Center 
v. General Electric Co. (N. M., 1957) [1957 
TRADE CASES { 68,823], 315 P. (2d), 967. 


Many manufacturers have abandoned re- 
liance on the fair trade acts to stipulate the 
prices at which their trademarked products 
may be sold, realizing the difficulty of en- 
forcement and the further facts that arbi- 
trary price fixing is monopolistic in character, 
has an anticompetitive effect on the economy 
and works to the disadvantage of the con- 
suming public. 


[Provision Unconstitutional] 


A majority of this court has reached 
the conclusion that Section 1333.07, Revised 
Code, which prohibits those who are not 
parties to the stipulated-price contract from 
selling trademarked items at a price lower 
than that stipulated by the manufacturer, is 
unreasonable and unenforceable and con- 
stitutes an unauthorized exercise of the 
police power in that there is no substantial 
relation to the public safety, morals or 
general welfare. Moreover, it contravenes 
the “due process” provision of the Ohio 
Bill of Rights by arbitrarily and monopo- 
listically denying a seller, who has not 
entered into any price-fixing contract with 
the manufacturer, the privilege of disposing 
of his own property on terms of his own 
choosing, and in addition delegates legisla- 
tive power and discretion to private persons. 


The judgment of the Court of Appeals is, 
therefore, reversed and the cause remanded 
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to that court with instructions to dissolve 
the injunction heretofore issued. 


Judgment reversed. 


Weycanpt, C. J., Stewart, Marruias, 
BELL and Hersert, JJ., concur. 


[Concurring Opinion] 
[Fair Trade Contract] 


Tart, J., concurring. As appellants con- 
tend, unless the so-called contract between 
Union Carbide & Carbon Corporation and 
Loomis Hensel Garage is a “contract” 
within the meaning of that word as used 
in Sections 1333.06 and 1333.07, Revised 
Code, this court, in deciding this case, will 
not be confronted with any question as to 
the validity of the so-called “nonsigner 
provisions” set forth in those statutory sec- 
tions. It is fundamental that a court should 
avoid constitutional questions which need 
not necessarily be considered in reaching 
a decision on the case before it. State, 
ex rel. Herbert v. Ferguson, Aud. (para- 
graph two of the syllabus), 142 Ohio St., 
496, 52 N. E. (2d), 980; Belden v. Union 
Central Life Ins. Co. (paragraph seven of 
the syllabus), 143 Ohio St., 329, 55 N. E. 
(2d), 629. 

In my opinion, it is clearly apparent 
from a mere reading of the so-called con- 
tract between Union Carbide & Carbon 
Corporation and Loomis Hensel Garage 
that it is not a contract, because there ‘is 
no promise set forth therein by either party 
which is supported by any legal considera- 
tion. The so-called contract reads as follows: 


“This agreement made this 8th day of 
March, 1954, by and between Union 
Carbide & Carbon Corporation, a New 
York corporation, having an office at 30 
East 42nd Street, New York, N. Y. and 
being authorized to do business in the 
state of Ohio (hereinafter called ‘Car- 
bide’) and Loomis Hensel Garage, having 
an office at 2120 Lee Rd., Cleveland 
Heights, Ohio (hereinafter called the 
‘Retailer’) ; 


“Witnesseth: 


“Whereas, (a) an anti-freeze produced 
by Carbide is and will be distributed to 
retailers in the state of Ohio under the 
registered trademark ‘Prestone’ owned 
by Carbide (said commodity being here- 
after called ‘Commodity’); (b). the Com- 
modity is in free, fair and open competition 
within said state with commodities of 
the same general class produced by others; 
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(c) stocks of the Commodity are main- 
tained within said state for sale and dis- 
tribution to retailers therein; and (d) 
Retailer is engaged in the sale and dis- 
tribution at retail of the Commodity 
within said state; and 


“Whereas, minimum retail resale prices 
for the Commodity, heretofore established 
under the provisions of the Fair Trade 
Act of said state (hereinafter called the 
‘Act’), are to terminate on March 31, 1954 
and the parties hereto wish to establish 
under the Act after such date the mini- 
mum retail resale prices hereinafter pro- 
vided for; 


“Now, therefore, in consideration of the 
premises and of the agreements herein 
contained and the benefits contemplated 
hereby, and in consideration of such sales 
and deliveries of the Commodity as may 
be made to Retailer from time to time 
while this agreement shall be in effect, and 
the purchase thereof by Retailer, the 
parties hereto agree as follows: 


“1, Retailer shall not (except as spe- 
cifically permitted by this agreement) ad- 
vertise, offer for sale or sell the Commodity 
in said state at less than the minimum 
retail prices specified in schedule A at- 
tached hereto, plus in the case of each 
retail sale, the amount of applicable sales 
and excise taxes. Carbide by written notice 
to Retailer may from time to time amend 
schedule A, effective on or after the date 
of the giving of such notice as provided 
in such notice, so as to change the mini- 
mum retail selling prices therein specified. 
Such notice may take the form of a re- 
vised schedule A. 

“2. Except as authorized by schedule 
A or a revision thereof, the offering or 
giving of any article of value in con- 
nection with the retail sale of the Com- 
modity; the offering or making of a 
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concession (whether by giving of coupons 
or otherwise) in connection with any 
such sale; or the sale or offering for sale 
of the Commodity in combination with 
other commodity or commodities shall 
constitute a breach of this agreement by 
Retailer. 

“3. This agreement may be terminated 
by either party on ten (10) days’ written 
notice to the other, provided, however, 
that such termination shall not affect the 
rights or obligations of either party under 
the Act or by reason of an agreement 
made pursuant thereto. 

“4. The Commodity may be sold with- 
out reference to this agreement to govern- 
ment agencies, to consumers buying for 
use in their automotive fleets or for use 
in their non-automotive equipment, or to 
purchasers buying under such other cir- 
cumstances as may be specifically per- 
mitted by the Act. 

“5. Any notice given hereunder shall be 
well and sufficiently given by delivering 
the same personally to the party to 
whom it shall be addressed, or by mailing 
the same in a sealed postpaid envelope 
addressed to such party at its address 
hereinabove given. 

“6, This agreement shall become ef- 
fective April 1, 1954. 

“Tn witness whereof, the parties hereto 
have executed this agreement on the 
day and year first above written. 

“Union Carbide & Carbon Corporation, 

“By its Division, 

“National Carbon Company, 

“By R. P. Bergan, 

“Division Vice President, 

“Loomis Hensel Garage, 

“By Ray Hensel. 

“Effective Date 
“April 1, 1954 


“Schedule A 


“Fair Trade Prices 
SET eee oe  bosobig Gorm) <noo Bas Sige iGitsie Cae  Sareieneane 


Minimum Retail Resale 


“Product Container (Fair Trade) Prices 
““Prestone’ brand anti-freeze Gallon cans $2.95 per gallon 
“Quart cans 3.20 per gallon 
“Quart cans 0.80 per quart” 


[No Basis For Injunction] 


This so-called contract does set forth 
Promises by Loomis Hensel Garage. How- 
ever, there is no definite promise by Union 
Carbide & Carbon Corporation and there 
is no reference to anything else of a de- 
finitive nature either in the words of this 
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so-called contract or elsewhere in the record 
which could fairly be said to represent a 
legal consideration for the promises of 
Loomis Hensel Garage, i.e., either some bar- 
gained for detriment to Union Carbide & 
Carbon Corporation or benefit to Loomis 
Hensel Garage. 
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It is elementary that a promise without 
any legal consideration for the promise 
cannot amount to a contract. See 12 Ameri- 
can Jurisprudence, 565, Section 72; 17 Corpus 
Juris Secundum, 421, Section 71; 11 Ohio 
Jurisprudence (2d), 295, Section 58, 


Since there is no contract within the 
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vised Code, there is obviously no basis for 
the injunction provided for by Section. 
1333.08, Revised Code. Hence, I concur 
in the judgment so far as it reverses the 
judgment of the Court of Appeals and in- 
structs that court to dissolve the injunction 
heretofore issued. 


meaning of Section 1333.06 or 1333.07, Re- 


[7 68,921] Calvert Distillers Company, a division of The House of Seagram, Inc. v. 
Frank A. Wish, d.b.a. Foremost Liquors, et al. 


' In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 57 C 605. Dated November 14, 1957. Petition for rehearing denied, Jan- 
uary 13, 1958. 


Illinois Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Federal Court Action—Defenses— 
Evidence of Jurisdictional Amount—Fair Trader’s Continued Sale of Products to Non- 
contracting Dealers.—A fair trader’s complaint, seeking an injunction enjoining nineteen 
noncontracting retail liquor dealers from selling its products below fair trade prices, was 
dismissed on the ground that the fair trader had not availed itself of the instrumentalities 
and legal remedies available to it to put an end to the objectionable sales practices of the 
dealers. It was incumbent upon the fair trader, before seeking the injunctive aid of the 
court, to show that it, to the best of its ability, reduced to a minimum the loss which 
the price cutting of the dealers allegedly caused. The fair trader did not attempt to 
eradicate the price cutting by refusing to sell its products to the noncontracting dealers. 
Therefore, if the fair trader suffers irreparable injury, it is of its own making, and it is 
in no position to seek injunctive relief. The fair trader had adequate notice that the 
dealers did not intend to maintain fair trade prices; consequently, the alleged injury was 
occasioned by the fair trader’s willful course of conduct as much as the dealers’, and the 
alleged damage resulting therefrom is a matter of law. The injunctive process of the 
court will not be available to the fair trader in aid of policing its noncontracting dealers. 
On rehearing, the court ruled that the fair trader’s evidence of damages was speculative, 
remote, and uncertain and, therefore, insufficient to meet the requirements for injunctive 
relief or to satisfy the jurisdictional amount. 


See Fair Trade, Vol. 1, 1 3410.15, 3440.15. 


For the plaintiff: Louis A. Kohn, Patrick W. O’Brien, and James C. Mallatt (Mayer, 
Friedlich, Spiess, Tierney, Brown & Platt, of counsel), Chicago, Ill. 


For the defendants: Allen H. Schultz and Louis L. Biro (Schultz, Biro & Karmel, 
of counsel), Chicago, III. 


individually and collectively at various 


[Enforcement of Resale Prices] ually 
times, in disregard thereof, have advertised 


Icozr, District Judge [Jn full text]: Upon 
hearing and briefs of the parties under the 
consolidated cause, plaintiff seeks prelimi- 
nary injunctions against nineteen retail 
liquor dealers, being non-fair trade contract 
customers of plaintiff, to whom, over a sub- 
stantial past period of time, plaintiff has 
been selling its fair traded name brand 
products for sale at retail. Defendants ad- 
mit from time to time plaintiff notified them 
of their fair traded retail prices which were 
urged to be maintained, but, nevertheless, 
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and sold the fair traded brands for a lesser 
price. Plaintiff’s position is, unless re- 
strained by the preliminary injunction, ir- 
reparable injury will result, as such continued 
practice will not only destroy the dealer 
organization of plaintiff, which dealers are 
under written contracts to maintain the es- 
tablished prices, but also, on past experi- 
ence, within four to six months the demand 
for such products will lessen by 40 to 50 
per cent of present sales, and will ulti- 
mately destroy the market of such products. 
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[Jurisdictional Amount] 


Plaintiff's evidence, with some amplifica- 
tion as to irreparable injury and damage, is 
basically similar to Seagram Distillers Cor- 
poration v. New Cut-Rate Liquors, Inc., de- 
cided April 4, 1955, by the Seventh Circuit 
Court of Appeals sustaining the lower court 
in the issuance of a preliminary injunction 
in a similar situation [1955 TRapE CasEs 
{ 68,004]. It is these facts and ruling plain- 
tiff now seeks to bring itself under, and 
also, to meet defendant’s objection, has 
produced testimony of its theory of irre- 
parable and future damages in the juris- 
dictional amount of $3,000.00 as required by 
ruling of this Circuit Court of Appeals in 
the same case on May 23, 1957 [1957 TRADE 
CasES { 68,719], in which certiorari has been 
denied. Such evidence is based upon testi- 
mony of past experience and shows no 
actual but an estimated threatened loss of 
approximately 40 to 50 per cent of 7,500 
cases of plaintiff's products a month with 
a gross profit of $7.50 per case, which plain- 
tiff contends is the threatened loss and 
meets defendants’ objection of lack of the 
jurisdictional amount. 


[Injunctive Rehef Discretionary] 


Injunctive relief, whether temporary or 
permanent, is not a matter of right but 
rests in the sound discretion of the court 
under the particular facts and circumstances 
and must be exercised cautiously. There is 
some latitude in temporary injunctions 
which may be granted to preserve the status 
quo where questions are grave and injury 
to the plaintiff certain, substantial and be- 
yond repair, which if denied will cause 
irreparable injury and damage, and further, 
if the final decision be unfavorable to plain- 
tiff, whether defendant can be compensated 
in money for his inconvenience and loss. 


[Duty of Fair Trader] 


It is the opinion of the court in this cause 
that it is incumbent upon plaintiff, before 
seeking the injunctive aid of this court, 
that to the best of its ability it first ex- 
haust or reduce to the minimum loss the 
price cutting practice of its non-contract 
retailers. Such practice in the future could 
be completely eradicated by the simple ex- 
pedient of plaintiff refusing to sell its fair 
traded products to retailers who refuse to 
enter into its fair trade agreement, It does 
not see fit to do so, and, consequently, it is 
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a fair assumption plaintiff’s predominant 
intent is to maintain maximum sales volume, 
accomplished in part by its willingness to 
sell to non-contract retailers. In so doing 
it then accepts the risk that its notice of 
prevailing prices will not be adhered to. Such 
a course of conduct would place the un- 
warranted burden on the courts of policing 
the industry for the benefit of plaintiff, so 
far as non-contract retailers are involved, 
which courts are not empowered to do. 
Violations of either temporary or permanent 
injunctions are serious and require prompt 
punishment by fine or imprisonment. Be- 
fore placing the heavy burden of complying 
with an injunction order of this character 
on defendant retailers, whose business is 
already harassed with legal restrictions and 
competition, the court should be completely 
satisfied plaintiff has exhausted its available 
remedies and is now helpless and bona fide 
in need of aid of the court. This it has not 
done and on the state of the record cannot 
do. Further, from the evidence, in the 
opinion of the court, no grounds for injunc- 
tive relief is here present because plaintiff 
has an adequate remedy at law, which it 
has not exercised, by resorting to the provi- 
sions for relief under the Illinois Fair Trade 
Act, the legal prosecution of which, for all 
practical purposes, would constitute an ade- 
quate deterrent to the present and future 
objectionable practices. 


[Rulings] 


From the evidence, the court makes the 
following findings of fact and conclusions 
of law: 


1. The court is not satisfied plaintiff has 
availed itself of the instrumentalities and 
legal remedies available to it to put an end 
to the objectionable sale practices by its 
non-contract retail customers and therefore 
is not here properly before the court. The 
conclusion is if plaintiff suffers irreparable 
injury it is of its own making and is in no 
position to here seek injunctive relief under 
the complaint. 


2. That non-contract retail customers of 
plaintiff refuse to execute its fair trade 
contract constitutes present and adequate 
notice they do not intend to maintain plain- 
tiff’s policies. In such case, the alleged 
injury and resulting damage is occasioned 
by plaintiff's willful course of conduct as 
much as defendants’, and alleged damage 
arising therefrom is a matter of law. The 
court concludes, upon the balancing of the 
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burdens and equities, the injunctive process 
of this court may not be afforded plaintiff 
in aid of policing its non-contract retail 
customers, to whom plaintiff has in the past 
and in the future intends to continue to 
sell its products with little hope, based on 
past experience, its established prices will 
be maintained. 

3. By reason of the foregoing, no grounds 
for equitable relief is present and the court 
lacks the requisite jurisdiction and authority 
to issue either a temporary or permanent 
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[Order of January 13, 1958] 


On motion of Plaintiff for rehearing to- 
gether with argument, the Court is of the 
opinion the contentions of Plaintiff are not 
persuasive; it is unable to control the price 
cutting practices here in issue; that the 
evidence of damages allegedly suffered and 
to be suffered in loss of future sales and 
deterioration of brands is speculative, re- 
mote and uncertain and therefore insufficient 
to meet the requirements for injunctive re- 


injunction. 
[Complaint Dismissed] 
The complaint herein is dismissed for 


want of proper showing of relief at plain- 
tiff’s cost. 


lief or to satisfy the jurisdictional amount. 
Accordingly, the petition for rehearing is 
denied. 


[| 68,922] Cluett, Peabody & Co., Inc. v. J. W. Mays, Inc. 


In the New York Supreme Court, Appellate Division, Second Judicial Department. 
Dated January 6, 1958. 


Appeals from a judgment of the Supreme Court, at Special Term (Merrter STEINBRINK, 
Spec. Ref.) entered May 9, 1957 in Kings County. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Selling Below Fair Trade Prices—Notice of Price Restriction—Time 
of Notice—Prior to Acquisition of Goods or to Sale of Goods.—A nonsigner of a fair 
trade contract who purchased merchandise without knowledge that it was subject to a fair 
trade agreement did not violate the New York Fair Trade Act when it sold such mer- 
chandise below the prices specified in the fair trade agreement. There is no violation of 
the Act where a nonsigner acquires merchandise without knowledge that it is subject 
to a fair trade agreement, although such knowledge is present at the time the goods are 
resold. The language of the Act, in prohibiting “willfully and knowingly” advertising, 
offering to sell, or selling a commodity at less than the price stipulated in a fair trade 
agreement, is not so clear that it allows no room for construction. It is the duty of the 
court to construe the Act, if possible, not only so as to avoid the conclusion that it is 
unconstitutional, but also so as to avoid grave doubts on that score. Price restrictions 
sought to be enforced without a purchaser’s assent would be formulated, not by the 
legislature, but by private persons, not bound by any official duty and uncontrolled by 
any standard or rule prescribed by legislative action. Price restrictions imposed under 
authority so delegated may be so arbitrary as to have no reasonable relation to the 
legislative purpose, and their enforcement by law would be repugnant to the due process 
clauses of both Federal and New York constitutions. The court did not read the Act 


as attempting to go that far. 
See Fair Trade, Vol. 1, J 3268.34. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Refusal of Fair Trader 
to Purchase Goods.—A fair trader, in order to enforce its statutory rights against a 
nonsigner, is under no obligation to purchase the fair traded goods from the nonsigner. 
Therefore, there was no authority for a referee’s ruling that a nonsigner could sell 
a fair trader’s merchandise at any price if the fair trader refused their return. Ifa fair 
trader were under such an obligation, it could only maintain its prices by repurchasing 
from a retailer the goods which were to be sold in violation of the fair trade contract. 
The statute contemplates no such obligation on the part of the fair trader, and there is 
no warrant for imposing such a duty on the fair trader. However, it was held that 
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the nonsigner, in the instant action, did not have to abide by fair trade prices because 
it purchased the fair traded goods without knowledge that they were fair traded. 


See Fair Trade, Vol. 1, § 3460. 


For the appellate-respondent: James A. Thomas, Jr., and Stephen Rackow Kaye. 


For the respondent-appellant: 
Balleisen. 


Milton Kunen, Sidney A. Diamond, and Donald H. 


Reversing a decision of the New York Supreme Court, Kings County, 1957 Trade 


Cases {| 68,711. 


[Cross Appeals] 


Noran, Presiding Justice [In full text]: 
We are required on this appeal to deter- 
mine whether or not the provisions of 
article XXIV-A of the General Business 
Law (Fair Trade Law) were properly in- 
voked against respondent-appellant (here- 
inafter referred to as defendant) under the 
circumstances disclosed by the record be- 
fore us and, if so, whether it was proper 
to grant a conditional injunction against 
defendant, restraining it from selling articles 
of merchandise at less than their fair-trade 
prices. 


Cluett, Peabody & Co., Inc., (hereinafter 
referred to as plaintiff) sued defendant 
to enjoin discount sales and advertising 
in violation of a fair-trade contract covering 
men’s shirts manufactured by plaintiff, and 
bearing its registered trade-mark. After 
trial, an injunction was granted enjoining 
defendant from selling such merchandise 
below the prices fixed therefor in plaintiff's 
fair-trade contract “except that as to the 
said shirts * * * defendant may offer 
to sell to plaintiff the balance of the stock 
now on hand at the cost to it * * * and 
in the event of the failure of plaintiff, within 
ten days from date hereof, to purchase 
said balance on hand, then defendant may 
dispose thereof at any price obtainable, 
without reference to the fair trade agree- 
ment.” Plaintiff appeals from the quoted 
portion of the judgment; defendant appeals 
from the entire judgment. Defendant has 
also moved to dismiss plaintiff’s appeal on 
the ground that it is academic. 


[Fair Trade Contract] 


There is little dispute as to the facts, 
with one exception, and they are succinctly 
stated in the Referee’s decision. On Jan- 
uary 28, 1955 plaintiff entered into a fair- 
trade agreement with a New York City 
department store retailer (other than de- 
fendant) providing for minimum prices 
for the sale in New York State at retail 
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of some but not all of its varieties of men’s 
shirts. Notice of the establishment of a 
fair-trade price-maintenance agreement was 
given by plaintiff to its many New York 
State customers and a general press release 
dated July 27, 1956 seems to have resulted 
in three short news items published about 
August 1, 1956 to the effect that plaintiff, 
starting August 1, would fair trade certain 
of its varieties of shirts. 


[Defendant's Sales] 


Defendant owns and operates three large 
cash-and-carry department stores. On March 
13, 1957 it purchased from an exporter, 
Colamerica Company, approximately 200 
dozen men’s shirts manufactured by plain- 
tiff of which approximately 147 dozen 
were of the varieties covered by plaintiff’s 
fair-trade agreement. The shirts were de- 
livered to defendant on March 15. They 
were put on sale and prominently featured 
in defendant’s advertisements on April 5 
and 12, at prices considerably less than the 
minimum prices stipulated in plaintiff's 
agreement. When the matter was brought 
to plaintiff’s attention, it promptly notified 
defendant by registered mail that certain 
of its shirts were subject to a fair-trade 
contract with minimum resale prices speci- 
fied. Defendant continued to advertise and 
sell the shirts, including those price fixed, 
at prices below the specified minimums, and 
this action followed. 


[Knowledge of Contract] 


The disputed issue of fact, above referred 
to, was whether or not, at the time of its 
purchase of the shirts, defendant knew that 
they were subject to a fair-trade agreement. 
Defendant asserted that it had no such 
knowledge, its president, Shulman, and its 
men’s wear buyer, Baruchin, who negotiated 
the purchase, testifying to that effect. Plain- 
tiff offered no proof of direct knowledge 
on the part of defendant, but claims that 
defendant must have known of the fair- 
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trade agreement. That contention may be 
disposed of summarily. The trial court 
found to the contrary and that finding is 
supported by the evidence. For the pur- 
poses of this appeal, it must be held that 
defendant had no knowledge, actual or 
constructive, of the fair-trade agreement at 
the time it purchased the shirts in question 
in March, 1957. Concededly, it had such 
knowledge when it sold them. 


[Contentions] 


It is plaintiff's contention that it met 
every requirement of the statute for full 
and effective injunctive relief, and that the 
conditions and limitations imposed by the 
Referee, respecting the return of the mer- 
chandise or its sale below the fair-trade 
price, were erroneous and effected a com- 
plete frustration of the statutory purpose. 
Defendant contends that no injunctive re- 
lief whatever was warranted, and that in 
any event plaintiff's appeal should be dis- 
missed as academic since the goods which 
are the subject of plaintiff’s appeal have 
been disposed of. 


Defendant states without contradiction 
that the shirts were tendered to plaintiff as 
required by the judgment, that the tender 
was refused, and that the shirts were then 
sold at reduced prices to expedite their 
removal from stock. At present, defendant 
has none of such shirts in stock and sells 
none. 

[Issues] 


It is of course the general rule that 
the court will not decide questions which 
have become abstract because of a change 
in circumstances affecting the case after 
the decision below. (Matter of Adirondack 
League Club v. Black River Regulating Dist., 
SOlieeN ey, 2195-222.) Tlowever, an ex- 
ception is made where questions of im- 
portance are presented, which are likely to 
arise with frequency. (Matter of Lyon Co. 
wv. Morris, 261 N. Y. 497, 499; Matter of 
Glenram Wine & Liquor Corp. v. O’Connell, 
295 N. Y. 336, 340; Matter of Rosenbluth v. 
Finkelstein, 300 N. Y. 402, 404.) In our 
opinion, this is such a case. The primary 
question presented is whether or not the 
Fair Trade Law may be successfully in- 
voked against one who has established 
that he purchased merchandise in ignorance 
of the fact that it was subject to resale 
price restriction under a fair-trade agree- 
ment to which he was not a party. Plain- 
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tiff urges that lack of knowledge at the 
time of purchase is immaterial if there was 
such knowledge at the time of offering 
for sale, while defendant contends that 
lack of knowledge at the time of purchase 
is a complete defense. There is also pre- 
sented, if the Fair Trade Law may be 
enforced against such a purchaser, the 
question whether the goods may be sold at 
any price if the manufacturer who seeks 
to enforce his statutory rights refuses to 
buy them back. Neither question appears 
to have been decided by any appellate 
court in this State, although the former 
was presented in Oneida v. Macher Watch 
Co., (254 App. Div. 859). Under the cir- 
cumstances, we believe that we should 
deny defendant’s motion to dismiss the 
appeal (see Cluett, Peabody & Co. v. J. W. 
Mays, Inc., — A D 2d —, decided herewith) 
and should pass upon the merits. 


[Nonsigner Provision—Duty of Fair Trader] 


The determination of the appeals by 
both parties depends upon whether plain- 
tiff established a cause of action under 
section 369-b of the General Business Law, 
which provides: . 

“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the 
provision of section three hundred sixty- 
nine-a, whether the person so advertis- 
ing, offering for sale or selling is or is 
not a party to such contract, is unfair 
competition and is actionable at the suit 
of any person damaged thereby.” 

If such a right of action was established 
there is no authority for the learned Ref- 
eree’s ruling that defendant could sell the 
shirts in question at any price, if plaintiff 
refused their return. As plaintiff argues, 
and defendant apparently concedes, the 
“closing-out” exception contained in the 
statute (General Business Law, § 369-a, 
subd. 2[a]), is inapplicable (cf. Remington 
Arms v. Harris Berger, Inc. {1955 TRADE 
CASES J 68,214], 208 Misc. 561), although de- 
fendant asserts that the determination was 
proper, to achieve substantial justice between 
the parties. We do not agree that justice re- 
quires such a result. If in fact the law is 
violated by the sale of fair-traded merchandise, 
with knowledge at the time of sale that it is 
so price-fixed, regardless of whether there 
was such knowledge at the time of ac- 
quisition, the decision under review frus- 
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trates the statutory purpose. It would 
permit any retailer, under similar circum- 
stances, to sell below the minimum fair-trade 
price, if the manufacturer refused to re- 
purchase the goods at the retailer’s cost. 
In effect, the manufacturer could only 
maintain its prices by repurchasing from 
a retailer the goods which were to be sold 
in violation of the fair-trade contract. The 
statute contemplates no such obligation on 
the part of the manufacturer, and in our 
opinion there is no warrant for imposing 
such a duty upon it. (Cf. Bridgeport Brass 
Co. v. Modell’s Sporting Goods Co, [1948- 
1949 Trape Cases § 62,489], 92 N. Y. S. 
2d 96.) 


[Determinative Question] 


If knowledge at the time of sale, as 
distinguished from knowledge at the time 
of acquisition, is sufficient to show that 
there was a knowing and willful violation 
of the statute, plaintiff should be entitled 
to full and unconditional relief. We are 
therefore of the opinion that the determina- 
tive question in the case is whether a 
violation of the statute is shown where the 
defendant acquired merchandise without 
knowledge that it was subject to a fair- 
trade agreement, although such knowledge 
was present at the time the goods were 
offered for sale. In our opinion that 
question should be answered in the negative. 


[Knowledge of Fair Trade Contract—Time] 


It has been stated that ‘“‘Plaintiff’s cause 
of action depends upon defendant’s knowl- 
edge of the existence of the resale price 
maintenance system and of the price stipu- 
lated by the trade-mark owner. By the 
almost unanimous interpretation of the Fair 
Trade Acts in state and federal courts, the 
defendant must have had this knowledge 
at the time he acquired the goods” (1 Call- 
mann on Unfair Competition and Trade-Marks 
[2d ed.], p. 489). (Italics supplied.) And 
it has been held, with respect to identical 
provisions of our original Fair Trade Law 
(L. 1935, ch. 976), that “The entire theory 
of the statute is that it applies only to 
merchandise acquired after knowledge. Were 
it otherwise, the statute would permit price 
fixing by fiat, and it is due to the fact 
that this is not the tenor of the statute 
that it is constitutional.” (Seagram-Dis- 
tillers Corp. v. Seyopp Corp., 2 N. Y. S. 
2d 550, 552.) Similar views have been ex- 
pressed by our own courts, and those of 
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other jurisdictions. (See, Oneida v. Macher 
Watch Co., N. Y. L. J., April 8, 1938, p. 1706, 
col, 3, affd. 254 App. Div. 859, supra; Frank- 
fort Distilleries v. Stockman, N. Y. L. VE 
March 29, 1941, p. 1411, col. 5; Shryock v. 
Association of United Fraternal Buyers [1932- 
1939 TravE Cases § 55,222], 135 Pa. Su- 
perior Ct. 428; Lionel Corp. v. Grayson- 
Robinson Stores [1953 TravE Cases { 67,529], 
15 N. J. 191; James Heddon’s Sons v, Callen- 
der, 29 F. Supp. 579.) A contrary view 
has been expressed in Wisconsin (see Cal- 
vert Distillers Corp. v. Goldman [1948-1949 
TravE CASES J 62,435], 255 Wis. 69). We 
are in accord with the views expressed in 
our own State in the cases heretofore cited. 


Section 369-a of the General Business 
Law declares that a contract shall be legal, 
which provides that a buyer of a commodity 
bearing the label, trade-mark, brand or 
name of the owner or producer, may not 
resell it except at the price stipulated by 
the vendor. To this extent section 369-a 
has made no change in the common law, 
as declared in this State in respect of com- 
modities in intrastate commerce. No stat- 
ute was required to effect that result. 
(Port Chester Wine & Liquor Shop v. Muller 
Bros., 253 App. Div. 188; Marsich v. Eastman 
Kodak Co., 244 App. Div. 295 affd. 269 N. Y. 
621; Bourjois Sales Corp. v. Dorfman [1932- 
1939; sirApE 9 Gasesi A] 555155] 9273 Nee 
167, 170-171.) Section 369-b, however, goes 
much further. It creates a new cause of 
action by which the restrictive provisions 
of such contracts may be enforced against 
those who are not parties to the fair-trade 
agreements. We believe that the provisions 
of this section should be strictly construed, 
but, of course, they must receive a construc- 
tion consistent with their purpose to pro- 
tect the good will of the owner or producer 
from injury when his trade-mark or name 
is employed in the sale of goods. There 
are, however, limits beyond which the Leg- 
islature may not go to effect that purpose. 
However important the object of the stat- 
ute may appear to be, it is subject never- 
theless to constitutional requirements. 


[Constitutional Requirements] 


Section 369-b does not prohibit the mere 
advertising, offering for sale or selling of a 
commodity at less than the price stipulated 
in a fair-trade agreement. It is the doing 
of these things knowingly and willfully 
which is declared to be unfair competition. 
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We do not believe that this language is 
so clear that it allows no room for con- 
struction, or that it may receive the liberal 
interpretation contended for by plaintiff. 
It is not necessary for the purposes of this 
appeal to discuss the standard which has often 
been employed in testing the constitutional 
validity of price-fixing legislation, i. e., that 
in the absence of an emergency such va- 
lidity is dependent on whether or not the 
particular business involved is “affected 
with a public interest” (cf. Olsen v. Nebraska, 
313 U. S. 236; Darweger v. Staats, 267 N. Y. 
290, 308; Doubleday, Doran & Co. v. Macy 
& Co., 269 N. Y. 272, 281). We accept, 
for our purposes, the rule stated in Nebbia 
v. New York, (291 U. S. 502, 537) that, so 
far as due process is concerned and in the 
absence of other constitutional restriction, 
the Legislature is free to adopt whatever 
economic policy may reasonably be deemed 
to promote public welfare, and to enforce 
that policy by legislation adapted to its 
purpose. It may be conceded also that 
the protection of the good will of the 
producer of identified goods, created or 
enlarged by trade-marks, labels or brands, 
from injury through unfair competition is 
a legitimate legislative purpose and that 
price restriction, adopted as an appropriate 
means to that end and not as an end in 
itself, is constitutionally permissible. (Cf. 
Old Dearborn Distr. Co. v. Seagram-Distillers 
Corp. [1932-1939 TrapE CAsEs § 55,141], 299 
U. S. 183.) We are not concerned with 
the wisdom of the policy, or the adequacy 
or appropriateness of the law enacted to 
forward it (Nebbia v. New York, supra; 
Olsen v, Nebraska, supra). The legislative 
power is, nevertheless, not unlimited. Due 
process is satisfied only if the law passed 
has a reasonable relation to a proper legis- 
lative purpose and is neither arbitrary nor 
discriminatory (Nebbia v. New York, supra; 
Defiance Milk Products Co. v. Du Mond, 309 
N. Y. 537, 541). Although legislative price- 
fixing powers are constitutionally limited, 
there is in this State no such limitation 
upon the fixing of resale prices, under 
legislative leave, by contract between the 
parties. It does not follow, however, that 
price restrictions contained in such a con- 
tract may be enforced by legislative fiat 
against one who not only never gave his 
assent thereto, but who purchased identified 
goods in complete ignorance of such re- 
strictions. The question presented here 
is quite different from that which was 
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decided by the United States Supreme 
Court in Old Dearborn Distr. Co. v. Seagram- 
Distillers Corp. (supra), in which the con- 
stitutionality of an Illinois Fair Trade Act 
similar to our own statute was sustained, 
and in which it was said (pp. 193-194): 


“It is first to be observed that §2 
reaches not the mere advertising, offering 
for sale or selling at less than the stipu- 
lated price, but the doing of any of these 
thing wilfully and knowingly. We are 
not called upon to determine the case 
of one who has made his purchase in 
ignorance of the contractual restrictions 
upon the selling price, but of a purchaser 
who has had definite information re- 
specting such contractual restriction and 
who, with such knowledge, nevertheless 
proceeds wilfully to resell in disregard 
of it. 

Ki SKE 

“Appellants here acquired the com- 
modity in question with full knowledge of 
the then-existing restriction in respect 
of price which the producer and whole- 
sale dealer had imposed, and, of course, 
with presumptive if not actual knowledge 
of the law which authorized the restric- 
tion. Appellants were not obliged to 
buy; and their voluntary acquisition of 
the property with such knowledge car- 
ried with it, upon every principle of 
fair dealing, assent to the protective re- 
striction, with consequent liability under 
§ 2 of the law by which such acquisition 
was conditioned. 

x Ok Ox 

“Here, the restriction, already imposed 

with the knowledge of appellants, ran 

with the acquisition and conditioned it.” 

(Italics in original.) 

No principle of fair dealing requires 
a similar determination in the instant case. 
As against a retailer who has accepted 
goods with a notice of minimum resale 
prices and with actual or presumptive 
knowledge of the law which authorized 
the restriction, it may well be argued that 
he has entered into at least an implied 
contract to maintain the prices stipulated, 
or in any event, that he is in no position 
to complain that a price-fixing statute 
is unreasonable or arbitrary insofar as it 
enforces against him only those restrictions 
on resales to which he has voluntarily 
subjected himself. When it is sought how- 
ever to enforce such contractual restrictions 
against those who are not parties to the 
contract and who have not assented to the 
scheme or subjected themselves thereto 
by acquisition of commodities with notice 
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of restriction on their resale, the situation 
is entirely different, and the reasons which 
justify legislative compulsion against those 
who acquire identified commodities with 
notice have no application. The latter 
case does not involve the enforcement 
against a purchaser of property of a definite 
obligation assumed as a condition of his 
purchase. Moreover, the restrictions sought 
to be enforced without his assent would be 
formulated, not by the Legislature, but 
by private persons, not bound by any 
official duty and uncontrolled by any stand- 
ard or rule prescribed by legislative action. 
The constitutional validity of a law is to be 
tested, not by what has been done under it, but 
by what may, by its authority, be done (Stuart 
v. Palmer, 74 N. Y. 183, 188; People ex rel. 
Beck v. Graves, 280 N. Y. 405, 410). It seems 
obvious that price restrictions imposed 
under authority so delegated may be so 
arbitrary as to have no reasonable relation 
to the legislative purpose, and that their 
enforcement by law would be repugnant 
to the due process clauses of the Federal 
Constitution (U. S. Const., 14th Amdt., 
§1) and those of our own Constitution 
(N. Y. Const., art. I, §6) which guarantee 
due process and which vest the legislative 
power of the State in the Senate and the 
Assembly “(Na Ye. Const. tarteekll eSit- 
Darweger v. Staats, 267 N. Y. 290, supra; 
cf. Matter of Concordia Collegiate Inst. v. 
Miller, 301 N. Y. 189; Eubank v, City of 
Richmond, 226 U. S. 137; Carter v. Carter 
COR (GO) PLT OSS. Zee. SHO 


We do not read this statute as attempt- 
ing to go that far. We do not ascribe to 
the Legislature an intention to delegate 
its functions, to deny due process, or to 
impose an unreasonable or unjust burden 
on those who purchase identified commod- 
ities in good faith, without notice of resale 
restrictions, and who might have exercised 
a choice not to buy, if placed on notice 
thereof. 


It is always presumed in regard to a 
statute that no unjust or unreasonable re- 
sult was intended by the Legislature and, 
if a particular application of a statute in 
accordance with its literal sense will pro- 
duce or occasion injustice, another and more 
reasonable interpretation should be sought 
(Matter of Meyer, 209 N. Y. 386; Matter of 
United Parcel Service v, Joseph, 272 App. 
Div. 194). Consequences cannot alter statutes, 
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but may help to fix their meaning (Matter of 
Rouss, 221 N. Y. 81, 91). Moreover, it is 
our duty to construe the statute, if possible, 
not only so as to avoid the conclusion 
that it is unconstitutional, but also so as 
to avoid grave doubts on that score (People 
v. Barber, 289 N. Y. 378, 385; Tauza v. 
Susquehanna Coal Co., 220 N. Y. 259, 267). 


[Conclusion] 


We conclude, under the circumstances 
here disclosed, that the advertising and sale 
of the shirts in question, without knowledge 
of the resale restrictions contained in plain- 
tiff’s fair-trade agreement, did not amount 
to unfair competition within the meaning 
of the statute, and that defendant estab- 
lished a complete defense to the cause 
of action asserted in the complaint. 


We do not consider Bourjois Sales Corp. 
v. Dorfman (273 N. Y. 167, supra) authority 
to the contrary. The appeal in that case 
involved the sufficiency of a complaint, 
which was stated to be “in no way different” 
from that before the Supreme Court in 
Old Dearborn Distr. Co. v. Seagram-Distillers 
Corp. (299 U. S. 183, supra). A similar 
question was presented in National Dis- 
tillers Prods. Corp. v. Seyopp Corp. (253: 
App. Div. 793) and on reargument in 
Seagram-Distillers Corp. v. Seyopp Corp. 
(2 N. Y. S. 2d 550, supra). We find no con- 
flict between the holding in the latter 
cases that complaints were sufficient, al- 
though they did not allege knowledge of 
fair-trade restrictions at the time of pur- 
chase of identified commodities, and our 
determination that lack of such knowledge 
may be established as a defense. Neither 
have we overlooked the conclusion reached 
in Old Dearborn Distr. Co. v. Seagram- 
Distillers Corp. (supra) that a provision of 
the Illinois Fair Trade Act similar to 
section 369-b of our own statute did not 
involve, as against the appellants in that 
case, an unlawful delegation of legislative 
power. That conclusion was based on the 
premise heretofore stated that the appel- 
lants had acquired identified commodities 
with knowledge of the restrictions imposed 
by fair-trade agreements, and that such 
restrictions already imposed with their 
knowledge ran with the acquisition and 
conditioned it. Moreover, it did not pur- 
port to decide any question of statutory 
validity under a State constitution. 
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[Complaint Dismissed] 


The judgment should be reversed on the 
law, with costs, and the complaint should 
be dismissed, with costs. The findings 
of fact should be affirmed. 


WENZEL and Betpocx, JJ., concur with 
INOEANS SPs) 


[Dissenting Opinion] 
Murpuy, J. (dissenting). 


All that is required under section 369-b 
of the General Business Law to justify 
an injunction is that defendant did will- 
fully and knowingly (1) advertise, (2) 
offer for sale, or (3) sell, any commodity 
at less than the price stipulated in any 
contract entered into pursuant to section 
369-a. It is undisputed that defendant 
knew that the commodity was price-fixed 
at the time that defendant sold it. De- 
fendant is, therefore, subject to restraint 
under the second and third clauses of the 
statute. There is nothing in the statute 
which justifies withholding the remedy be- 
cause the defendant did not know that 
the commodity had been fair-traded as of 
the time the defendant acquired it. 


In Seagram-Distillers Corp. v. Seyopp Corp. 
(Za Nie 2. 2d 550) Mirae Jiustice J Steer, 
in 1938 at the New York County Special 
Term cited Old Dearborn Distr. Co. v. 
Seagram-Distillers Corp, [1932-1939 Trapeze 
Cases 955,141], (299 U. S. 183) as au- 
thority that a “Plaintiff acquires rights 
only where merchandise is sold which 
has been acquired after notice.” That ques- 
tion was expressly left open in the Old 
Dearborn case (supra, p. 193). Subsequently, 
Mr. Justice Steuer granted reargument and 
on reargument granted a temporary in- 
junction. On the basis of the dubious 
authority of the Seagram-Distillers case 
(supra) it has been held that an injunction 
was warranted only where the purchaser 
had knowledge at the time of acquisition 
(James Heddon’s Sons v. Callender, 29 F. 
Supp. 579; Frankfort Distilleries v. Stock- 
man, N. Y. L. J., March 29, 1941, p. 1411, 
col. 5, Hooley, J., at the Kings County 
Special Term). It was also invoked in 
Oneida v. Macher Watch Co, (N. Y. L. J., 
April 8, 1938, p. 1706, col. 3 affd. 254 App. 
Div. 859), but that affirmance may have 
been predicated on the ground that denial 
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of a temporary injunction was discretionary. 
The same result was approved in a casual 
dictum in Lionel Corp. v. Grayson-Robinson 
Stores [1953 Trane Cases 67,529], (15 
Neo LO1)E 


The foregoing is all of the authority 
in support of the theory that an injunction 
will not lie where the merchandise was 
acquired without knowledge. Shryock v. 
Association of United Fraternal Buyers [1932- 
1939 TRADE Cases 55,222], (135 Pa. Su- 
perior Ct. 428), cited by the majority, 
is inapplicable because there an injunction 
was denied where the defendant had no 
knowledge of the contract as of the time 
it sold the commodity. 


To the contrary, it was pointed out in 
Calvert Distillers Corp. v. Goldman [1948- 
1949 TrapE Cases { 62,435], (255 Wis. 69) 
and in Barron Motor v. Mays Drug Stores 
[1940-1943 TrapE Cases { 56,023], (227 lowa 
1344, 1346) that there was no provision 
in the pertinent fair trade act which ren- 
dered it inapplicable because the purchase 
had been made prior to receiving notice. 

The soundness of the legislative omission 
to make knowledge at the time of acqui- 
sition a prerequisite for issuance of an 
injunction is illustrated by the facts under 
consideration. Plaintiff had entered into 
the fair-trade contract on January 28, 1955, 
had sent notices to each of its 400 cus- 
tomers in the metropolitan area and a press 
release to 17 newspapers and magazines 
in that area, as well as a notice to the trade 
generally. If, despite such notice, a de- 
fendant, as here, can successfully claim 
lack of knowledge that the commodity 
was price-fixed, then the efficacy of the 
statute is seriously curtailed. 

The courts cannot read into a plainly 
worded statute a provision which would be 
helpful in establishing constitutionality. 
That would be judicial legislation (Melizer 
v. Koenigsberg, 302 N. Y. 523; People ex rel. 
Doctors Hosp. v. Sexton, 267 App. Div. 736, 
740 watidarZ95uN. YY. 993) 

The judgment should be modified by 
striking from the decretal paragraph thereof 
everything beginning with the word “except” 
and ending with the word “agreement,” and 
as so modified the judgment should be 
affirmed. 


KLEINFELD, J., not voting. 
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[1] 68,923] Beacon Theatres, Inc. v. The Hon. Harry C. Westover, Judge of the 
United States District Court of the Southern District of California, Central Division. 


In the United States Court of Appeals for the Ninth Circuit. No. 15,614. Dated 
January 7, 1958. 


On Petition for Writ of Mandamus. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Declaratory Judgment and Equitable 
Relief—Counterclaim for Treble Damages Under Antitrust Laws—Separate T rials for 
Issues Raised in Complaint and Counterclaim—Right to Jury Trial—In an action for a 
declaratory judgment as to the legality, under the antitrust laws, of a grant of clearance 
between motion picture theatres and for an injunction restraining the defendant from 
commencing any action under the antitrust laws against the plaintiff, the defendant filed 
an answer and counterclaim for treble damages charging that the plaintiff had violated 
the antitrust laws with respect to the issue raised in its complaint. The trial court granted 
the plaintiff’s motion to strike the defendant’s demand for a jury trial on the complaint 
and the answer, and it ordered the issues presented by the plaintiff’s complaint to be 
tried to the court without a jury and ordered the issues under the complaint and the 
answer to be tried to the court without a jury in advance of and separately from the 
defendant’s counterclaim for damages under the antitrust laws. The defendant’s peti- 
tion for a writ of mandamus to compel the trial court to vacate the above orders on the 
ground that it would be deprived of its right to a jury trial was denied since the deter- 
mination as to whether the legal or the equitable claim cr cause of action should first 
be tried was within the discretion of the trial court. No abuse of that discretion had 
been shown. 


The petitioned court had found that the plaintiff’s complaint fell within the category 
of a recognized and traditional suit in equity. The question, in the instant suit, was: 
if a plaintiff files a suit in equity against a defendant, and the defendant responds with 
a cross-action at law against the plaintiff, and if some of the resulting issues are common 
to both the suit in equity and the action at law, is it the duty of the trial court to try both 
cases simultaneously or to try the action at Jaw first, or is it within the discretion of the 
trial court to try the equity suit first? The trial court’s order preserved the defendant’s 
right to a jury trial on its counterclaim. 


See Private Enforcement and Procedure, Vol. 2, § 9046.40, 9048, 9048.275, 9060. 
For the petitioner: Weller & Corinblit, Los Angeles, Cal. 

For the respondent: Frank R. Johnston, Los Angeles, Cal. 

Before Heaty, Pope and CHAMBERS, Circuit Judges. 


[Writ of Mandamus | 


Pore, Circuit Judge [Jn full text]: This 
is an original application by Beacon Theatres, 
Inc., seeking a writ of mandamus directed 
to the respondent Judge requiring him to 
take action to vacate certain orders made 
by him which petitioner asserts will operate 
to deprive petitioner of its right to trial by 
jury of certain issues presented by the 
pleadings in a case still pending in the 
respondent’s court. 


[Complaint] 


The petition for the writ and the response 
disclose that the parties to the pending 
litigation, Fox West Coast Theatres Cor- 
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poration, plaintiff, and Beacon Theatres, 
Inc., defendant, are owners of theatres in 
or near the City of San Bernardino, Cali- 
fornia. The plaintiff, here called Fox, a 
Delaware corporation, owns the “California 
Theatre.” The defendant, here called Bea- 
con, a California corporation, is owner or 
lessee of the “Bel-Air Drive-In Theatre” 
situated some 11 miles distant from Fox’s 
theatre. On October 31, 1956, Fox filed 
in the respondent’s court a complaint against 
Beacon which was entitled “Complaint for 
Declaratory Relief.” The complaint alleged 
the requisite amount in controversy and 
both diversity of citizenship of the parties 
and that the controversy arose under the 
laws of the United States, (the Sherman 
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and the Clayton Acts). It stated that here- 
tofore the plaintiff had received licenses 
from the major distributors of motion pic- 
tures in the United States, namely, Para- 
mount Pictures, Inc., RKO Radio Pictures, 
Inc., Warner Brothers Pictures, Inc., Twen- 
tieth Century-Fox Film Corporation, Columbia 
Pictures Corporation, Universal Films Ex- 
changes, Inc., Loew’s Incorporated, and 
United Artists Corporation, whereby Fox 
had been given the right to first-run ex- 
hibition of motion pictures in the “San 
Bernardino competitive area,” with reason- 
able periods of clearance or protection prior 
to subsequent run or exhibition in that 
area. Quoting: 


“That the right so [to] negotiate with 
the Distributors for first-run exhibition 
of motion pictures in said San Bernardino 
competitive area and to negotiate for a 
reasonable period of clearance or priority 
of run over subsequent exhibitions of the 
same motion picture in said area are and 
each of them is a valuable property right 
of plaintiff and of plaintiff’s said California 
Theatre, the deprivation of which would 
result in substantial monetary damage 
and loss to plaintiff.” 


It continues that defendant Beacon had re- 
cently constructed a drive-in theatre with 
a capacity for approximately 1,000 auto- 
mobiles; that the theatre was within the 
San Bernardino competitive area; and that 
the average driving time between plaintiff’s 
and defendant’s theatres was not more than 
20 minutes; that the plaintiff’s California 
Theatre was substantially competitive with 
defendant’s Bel-Air Drive-In Theatre; that 
there were other theatres in that area sub- 
stantially competitive with those of plaintiff 
and defendant and that in consequence any 
one theatre may validly be granted clear- 
ance over all the others within the purview 
of the opinion and findings of a Special 
Expediting Court in the case of United 
States of America, plaintiff, v. Paramount 


1The complaint quotes the following defini- 
tions from the opinion in that case as follows: 
“Runs—The excessive exhibition of a motion 
picture in a given area, first run being the first 
exhibition in that area, second run being the 
next subsequent and so on. 

“Clearance—The period of time, usually stipu- 
lated in license contracts, which must elapse 
between runs of the same picture within a par- 
ticular area or in specified theatres.” 


From the findings in that case the complaint 
quotes the following: ‘‘76, Hither a license for 
successive dates, or one providing for clearance, 
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Pictures, Inc., et al., defendants, Equity No. 
87-273, rendered in the United States Dis- 
trict Court for the Southern District of 
New York and entered on February 8, 
1950;* Paragraphs XI and XII are as 
follows: 


“XI. An actual controversy relating to 
the legal rights and liabilities of plaintiff 
and defendant exists and arises out of 
the following facts: Defendant contends 
that its theatre is not in substantial com- 
petition with plaintiff’s California Theatre, 
or with other theatres located in the San 
Bernardino competitive area, and that it 
is entitled to exhibit motion pictures dis- 
tributed by the above named Distributors 
day and date, that is to say simultaneously, 
with their first-run exhibition in the San 
Bernardino competitive area, and that 
neither the plaintiff nor the other owners 
and operators of theatres within said area 
are entitled to negotiate with said Dis- 
tributors for any clearance over defend- 
ant’s Bel-Air Drive-In Theatre. 


“Plaintiff contends that its California 
Theatre is substantially competitive with 
defendant’s Bel-Air Drive-In Theatre on 
first-run in said area, and that the other 
said theatres in the San Bernardino area 
are each of them substantially competitive 
with each other, to an extent justifying 
the granting of clearance to one theatre 
over others within the purview of the 
opinion and findings of the Special Ex- 
pediting Court in United States v. Para- 
mount Pictures, Inc., et al., above referred 
to, and that the granting of clearance by 
the Distributors would not be within the 
injunctive provisions against the granting 
of any clearance to theatres not in sub- 
stantial competition within the meaning 
of the consent decrees and final decrees 
in said action above referred to. 


“Plaintiff further contends that it has 
an equal right with the defendant to 
negotiate with each Distributor independ- 
ently for a prior run for plaintiff’s Cali- 
fornia Theatre ahead of any other theatre, 
including defendant’s Bel-Air Drive-In 


permits the public to see the picture in a later 
exhibiting theatre at lower than prior rates. 
“77, A grant of clearance, when not accom- 
panied by a fixing of minimum admission prices 
or not unduly extended as to area or duration 
affords a fair protection of the interest of the 
licensee in the run granted without unreason- 
ably. interfering with the interest of the public. 
“7g Clearance, reasonable as to time and 
area, is essential in the distribution and exhibi- 
tion of motion pictures. The practice is of 
proved utility in the motion picture industry 
and necessary for the reasonable conduct of the 


business.”’ 
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Theatre, in said competitive area and that 
there is no obligation on the part of any 
Distributor in such a case to grant an 
equal and simultaneous run to defendant’s 
said Bel-Air Drive-In Theatre. 


“XII. The defendant, in addition to 
contending that its said Bel-Air Drive-In 
Theatre is not substantially competitive 
with any other theatre in the San Ber- 
nardino area on first-run exhibition in 
said area, has threatened plaintiff and 
has stated to plaintiff in substance and 
effect that it has threatened the Dis- 
tributors above mentioned that if plain- 
tiff’s said California Theatre is granted 
any clearance over defendant’s Bel-Air 
Drive-In Theatre, or is granted a prior 
run, said action on the part of plaintiff 
will be deemed by defendant to be an 
overt act in concert with any distributor 
who may grant plaintiff such clearance or 
such priority of run in restraint of trade 
and a violation of the Sherman Antitrust 
Act and of the decrees of the Special 
Expediting Court in United States v, Para- 
mount Pictures, Inc., et al., and that plain- 
tiff will be subjected to an action by said 
defendant for treble damages under Sec- 
tion 4 of the Clayton Act (Title 15 USC 
Section 15). That said threats and the 
duress and coercion upon the Distributors 
arising out of and resulting from said 
threats of litigation threaten to and have 
in fact deprived plaintiff and its said Cali- 
fornia Theatre of the right to negotiate 
for motion pictures upon their first-run 
in the San Bernardino area and to nego- 
tiate for clearance over theatres in com- 
petition with plaintiff’s said theatre upon 
said first-run, including defendant’s Bel- 
Air Drive-In Theatre. That plaintiff is 
without any speedy or adequate remedy 
at law and will be irreparably harmed 
unless defendant and its officers, agents 
and employees, are restrained and en- 
joined from instituting any action under 
the antitrust laws against plaintiff and 
said Distributors, or any of them, based 
upon the facts hereinabove alleged during 
the pendency of this action and until such 
time as the court shall determine whether 
or not the plaintiff and defendant have 
an equal and correlative right to license 
a prior run with clearance on behalf of 
their respective theatres.” 


[Relief Sought] 


The prayer was for an adjudication that 
a grant of clearance between these theatres 


? By way of further answer and affirmative 
defense Beacon alleged the making of an agree- 
ment and conspiracy in restraint of trade and to 
‘monopolize trade and commerce in violation of 


| 68,923 


Court Decisions 
Beacon Theatres, Inc. v. Westover 


Number 93—112 
2-7-58 


on first run was reasonable and not a viola- 
tion of the anti-trust laws; and that the 
distributors mentioned were entitled to nego- 
tiate with Fox and Beacon and other theatre 
owners equally for prior runs in that com- 
petitive area; that pending final decision 
Beacon be restrained and enjoined from 
commencing any action under the anti-trust 
laws against Fox and against the distributors, 
and that the court grant such further relief, 
equitable or otherwise, as it deemed proper 
or necessary in the premises. 


[Answer and Counterclaim] 


Thereafter Beacon filed its “Answer, 
Counter-Claim and Cross-Claim and De- 
mand for Jury Trial,” in which it put in 
issue the allegations of the complaint.2 The 
counterclaim and cross-claim contained ex- 
tensive allegations asserting that the plaintiff 
and certain other owners of local theatres 
at or near San Bernardino, together with 
the above mentioned distributors, entered 
into an agreement, combination or con- 
spiracy in unreasonable restraint of trade 
in violation of §1 of the Sherman Act and 
a continuing combination and conspiracy to 
monopolize trade and commerce in viola- 
tion of §2 of that Act. Beacon asked judg- 
ment in its favor on the cause of action 
asserted in plaintiff’s complaint. It prayed 
for judgment against Fox (and against 
another local theatre owner which had in- 
tervened on the side of Fox) for three-fold 
damages in the sum of $300,000, and for 
injunction against continuation of the al- 
leged conspiracy. Jury trial was demanded 
“with respect to the complaint, answer, 
counterclaim and cross-claim.” 


[Trial Court Orders] 


Asserting that defendant Beacon was not 
entitled to have the issue presented by the 
complaint tried to a jury, Fox moved to 
strike the demand for jury trial on the 
complaint and the answer thereto. The 
respondent Judge granted the motion and 
ordered the issues presented by the plain- 
tiffs complaint to be tried to the court 
without a jury; he also granted the plaintiff’s 
further motion for a separation of the issues 
raised by the complaint and the answer 
thereto from the anti-trust issues raised by 
the Sherman Act, which was also set forth in 


defendant’s counterclaim. This portion of the 
answer was stricken on motion. 
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the defendant’s counterclaim and cross- 
claim,* and ordered the issues under the 
complaint and the answers thereto to be 
tried to the court without a jury in advance 
of and separately from defendant’s counter- 
claim and cross-claim for damages under 
the anti-trust laws. 


Thereupon Beacon, after procuring leave 
from this court filed the petition now before 
us praying for a writ of mandamus requir- 
ing the respondent to vacate his order 
striking the demand for jury trial as to 
the complaint and answer and the order 
setting for trial the issues of the complaint 
prior to the trial of the counterclaim, and 
that respondent be directed to proceed with 
a jury trial of all issues of the complaint, 
answer and counterclaim susceptible of such 
mode of trial. The petition sets forth the 
history of the proceedings in the respondent 
court as above outlined and no issue of fact 
in respect thereto is raised by the response. 


Beacon asserts that the orders of the 
respondent above mentioned which peti- 
tioner seeks to have vacated and cancelled, 
will operate to deprive petitioner of its 
right to a jury trial, and that if the re- 
spondent proceeds, as he proposes to do, 
the jurisdiction of this court and its oppor- 
tunity to hear an appeal from any final 
judgment in the case would be frustrated 
in that the whole trial without a jury would 
go for naught and the whole case would 
have to be tried again. Under these cir- 
cumstances, Beacon says, the extraordinary 
writ of mandamus in this court is the appro- 
priate remedy, citing in support of that 
position Ex Parte Simons, 247 U. S. 231; 
Ex Parte Peterson, 253 U. S. 300; Ex Parte 
Skinner & Eddy Corp., 265 U. S. 86; and 
U.S. Alkali Assn. v, United States [1944-1945 
TravE CASES ¥ 57,372], 325 U. S. 196.* 


[Primary Issue] 


The primary question to be determined 
by us is whether petitioner is correct in its 
claim that it was the duty of the respond- 
ent to proceed in such manner as to afford 
petitioner a jury trial upon all the issues 
presented by its counterclaim. It will be 
noted that if matters proceed in the re- 


3 As noted above, the answer set forth as a 
“further answer’? and as an ‘‘affirmative de- 
fense’’ the same conspiracy alleged in the 
counterclaim. This order also struck these por- 
tions of the answer. 
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spondent’s court in the manner now directed, 
the court, sitting without a jury, will first 
try the issues raised by the complaint of 
Fox and the answer of Beacon thereto, 
including the issues between the parties as 
to whether Beacon’s theatre is in substantial 
competition with Fox’s California Theatre 
or with other theatres located in the San 
Bernardino area. 


[Defendant’s Position] 


Beacon’s position is that the real con- 
troversy between the parties is whether it 
is entitled to recover from Fox damages 
for the latter’s alleged violation of the anti- 
trust laws. It says that by filing its suit 
for declaratory relief Fox has merely antici- 
pated this suit for damages in which it was. 
a prospective defendant and in which a right 
to trial by jury would exist; that if a court 
may do what respondent has done here, 
then any time a prospective defendant 
anticipates that he is about to be sued in 
an action at law he could avoid a trial by 
jury by first filing a complaint for declara- 
tory relief and thus deny a prospective 
plaintiff the jury trial which the latter is 
entitled to have under the Seventh Amend- 
ment. Petitioner relies principally upon this 
court’s decisions in Pacific Indemnity v. Mc- 
Donald, 107 F. 2d 446, and Dickinson v. Gen- 
eral Accident F. & L. Assur. Corp., 147 F. 
2d 396. 


In the McDonald case, an insurance com- 
pany sought a declaratory judgment as to 
its liability on an automobile insurance 
policy, alleging that it was relieved of lia- 
bility on the policy because of the insured’s. 
refusal to cooperate as required by the 
policy, through fraudulent collusion with 
the injured party. The trial court tried the 
question of collusion without a jury and 
ordered the other issues raised by the com- 
plaint to be tried by a jury. The judge 
made findings against the insurance com- 
pany upon the issue which it tried, and 
there was verdict and judgment for the 
defendants. Plaintiff appealed contending 
that the entire case should have been tried 
by the court without a jury. This court 

4 Petitioner also cites to the same effect: Bere- 
slavsky v. Caffey, 2 cir., 161 F. 2d 499; Bereslav- 
sky v. Kloeb, 6 cir., 162 F. 2d 862; Canister Co. 
v. Leahy, 3 cir., 191 F. 2d 255; it contends that 
its position is sustained by the reasoning in 
La Buy v. Howes Leather Co, [1957 TRADE 
CASES J 68,585], 352 U. S. 249. 
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held that the entire case should have been 
submitted to the jury, saying: 

“Tt follows from what we have said 
that we simply have a situation herein 
where a party who has issued a policy 
of insurance anticipates a suit thereon by 
the insured or one subrogated to his rights 
and to avoid delay brings the matter 
before the court by petition for declaratory 
relief. In such a proceeding, although 
the parties are reversed in their position 
before the court, that is, the defendant 
has become the plaintiff and vice versa, 
the issues are ones which in the absence 
of the statute for declaratory relief would 
be tried at law by a court and jury. In 
such a case, we hold that there is an abso- 
lute right to a jury trial unless a jury 
has been waived.” (p. 448) 


The Dickinson case was also an action by 
an insurance company seeking declaration 
of non-liability on an automobile insurance 
policy. The defendants sought affirmative 
relief and a money judgment. Their de- 
mand for a jury trial was granted but the 
verdicts returned for them were treated by 
the trial court as advisory only and the 
court rejected them and made its own find- 
ings for the plaintiff insurance company. 
This court reversed, citing its decision in 
the McDonald case, and holding that the 
right to a jury trial of such factual issues 
ordinarily triable to a jury was expressly 
preserved by the declaratory judgment statute. 


Asserting that the facts here are sub- 
stantially the same as those in the McDonald 
and Dickinson cases, petitioner says: 


“Fox West Coast has elected to escape 
from the role of defendant and become a 
plaintiff for the express purpose of avoid- 
ing the inevitable trial by jury of a suit 
for damages under the Sherman Act.” 


If this case were as simple as the McDonald 
and Dickinson cases, its decision would pre- 
sent few difficulties. Rule 57, Rules of 
Civil Procedure, relating to the procedure 
for obtaining a declaratory judgment pre- 
serves the right to trial by jury in cases of 
that character. But the case presented 
here, as we see it, is more difficult. 


5 “Rule 57. Declaratory Judgments—The pro- 
cedure for obtaining a declaratory judgment 
pursuant to Title 28 U. S. C., § 2201, shall be 
in accordance with these rules, and the right to 
trial by jury may be demanded under the cir- 
cumstances and in the manner provided in Rules 
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[Scope of Complaint] 


The complaint which was filed in the 
respondent’s court seeking declaratory judg- 
ment contains not merely the allegations of 
the circumstances of the actual controversy 
between the parties with respect to whether 
their theatres are substantially competitive 
with each other, and as to whether the 
plaintiff Fox could properly negotiate for 
prior runs and clearances within the mean- 
ing of the Paramount Pictures decree; in 
addition it contains allegations which Fox 
says show that it is entitled to equitable 
relief against threatened conduct on the part 
of Beacon which, unless enjoined, will 
operate seriously to interfere with the opera- 
tion of Fox’s California Theatre and cause 
Fox irreparable injury and damage for 
which it has no adequate remedy at law. 
In other words, Fox contends that its com- 
plaint in respondent’s court sets forth 
grounds entitling it to relief in equity and 
that its complaint is more than a mere 
application for declaratory relief. 


It seems obvious that if this contention 
be correct, and if the case presented by the 
complaint falls within the category of a 
recognized and traditional suit in equity, 
then we have a problem here which was 
not presented in either the McDonald or the 
Dickinson cases. The question is, if plaintiff 
files a suit in equity against the defendant, 
and defendant responds with a cross-action 
at law against the plaintiff, and if some 
issues are common to both the suit in equity 
and the action at law, is it the duty of the 
trial judge to try both cases simultaneously 
or to try the action at law first, or is it 
within the discretion of the judge to try 
the equity suit first? If it be assumed that 
crdinarily the trial judge has such discre- 
tion, is that discretion qualified or modified 
under circumstances shown to exist in this 
particular case? In an effort to deal with 
these questions we proceed first to inquire 
whether Fox’s original complaint did set 
forth grounds for the exercise of equitable 
jurisdiction. 

The allegations which are relied upon as 
stating a basis of equitable relief by way 
of injunction are set forth in paragraph XII 


388 and 39. The existence of another adequate 
remedy does not preclude a judgment for de 
claratory relief in cases where it is appropriate. 
The court may order a speedy hearing of an 
action for a declaratory judgment and may 
advance it on the calendar.”’ 
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of the complaint and have been quoted 
above. There it is alleged that Beacon has 
threatened Fox and has threatened the 
named distributors of films that if Fox’s 
California Theatre is granted any clearance 
over Beacon’s theatre or granted a prior 
run, defendant will treat that as an overt 
act on the part of the distributor and the 
plaintiffs in restraint of trade and in viola- 
tion of the Sherman anti-trust act; and that 
in that event defendant will sue for treble 
damages under the Clayton Act. It is fur- 
ther alleged in substance that these threats 
amount to duress and coercion upon the 
distributors which operate to deprive the 
plaintiff of its right to negotiate for motion 
pictures upon their first run in the area and 
to negotiate for clearance over competing 
theatres, including defendant’s theatre; that 
plaintiff is without any speedy or adequate 
remedy at law and will be irreparably 
harmed unless defendant be restrained and 
enjoined from continuing these threats and 
from instituting any action under the anti- 
trust laws against plaintiff and the dis- 
tributors.° 


It is well settled that where a defendant 
engages in conduct or threatens to engage 
in conduct calculated to violate or interfere 
with a plaintiff's right of property or of 
contract, equity will enjoin that conduct in 
any case in which it appears that the plain- 
tiff is without an adequate remedy at law. 
Cf. Pomeroys Equity Jurisprudence, 5th Eo., 
§ 1338. And this is true although the prop- 
erty or contract or other similar rights 
which plaintiff seeks to protect may be said 
to be legal rights. Furthermore, it is also 
clear that the rights which are entitled to 
protection of this kind, fall within a very 
broad definition of property or contract 
rights;—they include within the category 
of property rights “any civil right of a 
pecuniary nature.” International News Serv. 
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v. Asso. Press, 248 U. S. 215, 236.". This 
right to protection by way of injunction 
against interference with property or con- 
tracts or other pecuniary rights, has been 
applied so as to protect a person in his 
right to earn a livelihood and to continue 
in employment unmolested by efforts to 
enforce void state statues. Truax v. Raich, 
Zoo S83: 


Recently this court applied the same rule 
in the protection of the right of merchant 
seamen to seek prospective employment in 
order to earn a livelihood. It stated that 
such right “was one entitled to protection 
at the hands of a court of equity. ... The 
right of action here would appear to be 
founded upon the same equitable principles 
declared in the Truax case.” Parker v. Lester, 
227 F. 2d 708, 713. In Metro-Goldwyn-Mayer 
Corp. v. Fear, 9 cir., 104 F, 2d 892, 899, this 
court held that a plaintiff was entitled to 
injunctive relief against intentional and 
wrongful acts operating to interfere with 
the plaintiff’s probable expectancy of having 
its customers continue to deal with it. In 
that case, the appellee, holder of a patent 
covering a film. developing machine, the 
use of which had been licensed to plaintiff, 
and which plaintiff used in developing film 
procured from its customers, sent letters to 
the plaintiff's customers threatening to sue 
them for infringement. This court held that 
the sending of these letters was improper; 
that there was a reasonable probability that, 
damages would result from such conduct, 
and “under such circumstances, the appel- 
lant was entitled to an injunction.” In so 
holding it is plain that this court recog- 
nized that a reasonably probable expectancy 
of economic advantage from prospective 
dealings with others, is in the nature of a 
property right entitled to protection through 
the issuance of an injunction in equity when- 
ever it appears that there is not a complete 


€It may be that the portion of the pleading 
here referred to is not a model of pleading. 
Thus, it.refers to plaintiff's demand that de- 
fendant be ‘‘restrained and enjoined from insti- 
tuting any action under the anti-trust laws.”’ 
It seems plain from the allegations generally, 
and from the prayer for general equitable relief 
that plaintiff was seeking an injunction not 
merely against the institution of an anti-trust 
suit but against the threats, duress and coercion 
upon the distributors. 

We read the allegations in the light of the 
rules for construing pleadings laid down in 
Conley v. Gibson, — U. S. —, decided November 
18, 1957. The same rule requires us to disre- 
gard the fact that plaintiff alleged that de- 
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fendant ‘‘has stated to plaintiff in substance and 
effect that it has threatened the distributors’, 
instead of alleging in so many words that de- 
fendant has threatened the distributors. 

7“In order to sustain the jurisdiction of 
equity over the controversy, we need not affirm 
any general and absolute property in the news 
as such. The rule that a court of equity con- 
cerns itself only in the protection of property 
rights treats any civil right of a pecuniary na- 
ture as a property right (cases cited); and the 
right to acquire property by honest labor or the 
conduct of a lawful business is as much entitled 
to protection as the right to guard property 
already acquired.”’ 
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and adequate remedy at law. “A large part 
of what is most valuable in modern life 
seems to depend more or less directly upon 
‘probable expectancy.’” Jersey City Print- 
ing Co. v. Cassidy, 63 N. J. Eq. 759, 765, 53 
Atl. 230.8 


In Berrien v. Pollitzger, (D. C. cir.) 165 F. 
2d 21, the court held that this right to pro- 
tection by injunction even extended to a 
plaintiff’s right not to be excluded from a 
political party’s headquarters. The court 
points out that injunctions and similar 
equitable remedies are available for pro- 
tection of rights which are not strictly 
property in the more limited sense of that 
term. The court quoted with approval the 
statement of the Supreme Judicial Court 
of Massachusetts: 


“We believe the true role to be that 
equity will protect personal rights by in- 
junction upon the same conditions by 
which it will protect property rights by 
injunction.” 


[Injunctive Relief] 


Turning then to the complaint in this 
case, it is there manifest that Fox seeks 
protection for its “right to negotiate for 
motion pictures upon their first-run in the 
San Bernardino area and to negotiate for 
clearance over theatres in competition with 
plaintiff's said theatre upon said first-run 
including defendant’s Bel-Air theatre.’ The 
authorities which we have cited disclose 
that a right so to negotiate, sufficiently 
partakes of the nature of a property right 
or sufficiently resembles a property right 
as to be entitled to protection through the 
use of the injunctive process against inten- 
tional and wrongful acts calculated to de- 
stroy it, provided only that there is not a 
complete or adequate remedy at law. 


It has long been recognized that a person 
having an existing contract for the acquisi- 
tion of property or services or other things 
of value may have equitable relief by way 
of injunction against a third person who 
with knowledge of the contract performs 
acts designed to induce the breach of the 


8 This case is cited with other cases dealing 
with ‘‘precontractual interferences’’ in Harper 
& James, ‘‘The Law of Torts’, § 6.11. Included 
is the celebrated case of Keeble v. Hickeringill, 
11 East 574, 103 Eng. Rep. 1127, (1707) where 
defendant was charged with the deliberate dis- 
charge of firearms for the purpose of fright- 
ening wild ducks away from plaintiff’s pond on 
which plaintiff had placed decoys. The authors 
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plaintiff’s contract. All that need be proven 
in such cases is that the attempted. inter- 
ference by the third person with plaintiff's 
contract and his attempts to induce the 
other party to the contract to breach it is 
done intentionally. Meyer v. Washington 
Times Co., (C. A. D. C.) 76 F. 2d 988, 
992. In the present case, it is not asserted 
that defendant is attempting to bring about 
a breach of presently existing contracts 
between the plaintiff and the distributors. 
As we have noted, the alleged threats and 
duress are designed to deprive plaintiff of 
its opportunity to negotiate for future con- 
tracts. The cases previously cited suf- 
ficiently show plaintiff’s right thus to negotiate 
for contracts as a part of its normal method 
of doing business is as much entitled to 
protection as any property or contract right 
in the more traditional sense. This was 
recognized long ago by this court in Sailors’ 
Union of the Pacific v. Hammond Lumber 
Co., 156 F. 450, where we held that a plain- 
tiff was entitled to an injunction to protect 
it in this right to contract to employ labor. 


The same rationale supports the decisions 
upholding the issuance of injunctions to 
protect against unfair competition in which 
of course the anticipated damage to the 
plaintiff arises from his inability to conclude 
new contracts with prospective customers 
because of the wrongful acts of the defend- 
ant. The same reasoning supports the 
numerous decisions to the effect that the 
liability of a third person for procuring 
a breach of contract on the part of another 
is in no manner altered by the fact that the 
contract in question is one terminable at 
will? 


It sufficiently appears here that threats 
addressed to the distributors threatening 
suit or prosecution under the anti-trust acts 
would be calculated to make it impossible 
for plaintiff to negotiate for or procure such 
first-run pictures or clearance from the dis- 
tributors. The acts of the defendant Beacon 
which are here complained of.are not dif- 
ferent from the threatening letters of the 


said: ‘‘Here again, as in the case of inducing 
breach of contract, the principle is that inten- 
tional interference with another’s efforts to 
enter into profitable contractual relations is ac- 
tionable unless it falls within the area of so- 
cially acceptable conduct which the law regards 
as privileged.’’ 

® See the numerous cases collected in a note 
at 84.A. L. R. pp. 60 to 63. 
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defendant in Metro-Goldwyn-Mayer Corp. v. 
Fear, supra, with respect to which this 
court held the plaintiff was entitled to an 
injunction. It is also plain that so far as an 
action by the plaintiff is concerned, it has 
available to it no adequate remedy at law. 
As this case reaches us we must assume 
that the plaintiff is in a position to prove 
and establish the facts alleged in its com- 
plaint. If those facts be true, then plaintiff 
was likely to be obliged to operate its 
California Theatre without the advantage 
of first-runs or clearances, for some if not 
all of the distributors were likely to be 
deterred from so dealing with plaintiff be- 
cause of Beacon’s threats. Such threats 
carry with them the implication that the 
distributors also may have to defend treble 
damage suits. At any rate, just how much 
effect these allegedly wrongful acts of the 
defendants will have, and how much the 
damages will amount to are not susceptible 
to ready ascertainment. As this court said 
in Sailors’ Union of the Pacific v. Hammond 
Lumber Co., supra, (p. 455) 


“One ground of equitable jurisdiction 
in cases of continuing trespass is the fact 
that the measure of damages is exceed- 
ingly difficult of ascertainment. ... And 
relief by injunction may be invoked as a 
remedy for the destruction of one’s busi- 
ness, if in such a case no action at law 
would afford as complete, prompt and 
efficient a remedy.” 


This brings us to the question whether 
as the case now stands in the respondent’s 
court, Fox may be said to have an adequate 
remedy at law through its opportunity to 
defend the counter action brought against 
it by Beacon. We think that the question 
whether the plaintiff stated a claim properly 
triable before the court sitting in equity 
must be judged as of the time when the 
complaint was filed. At that time, October 
31, 1956, the defendant had brought no suit; 
all that plaintiff was confronted with at that 


10 We assume that if Beacon’s action for treble 
damages was actually filed and pending on the 
date when plaintiff filed its complaint, that 
plaintiff might have had an adequate remedy 
at law by interposing its defense to Beacon’s 
action. While we make that assumption for 
the purpose of this case, it is not altogether 
certain that such defense would furnish an 
adequate remedy. Thus throughout the period 
that the treble damage suit was pending, Bea- 
con might well continue to make threats of 
the same nature against the distributors, threat- 
ening a series of such suits against them col- 
lectively or severally. 
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time were the threats and duress directed 
to it and to the distributors. The counter- 
claim was not filed until February 18, 1957. 
Obviously prior to the time when it filed 
its complaint plaintiff was not in a position 
to compel the bringing of an action by the 
defendant at any stated time. Consistently 
with the allegations of the complaint de- 
fendant, unless enjoined, could go on in- 
definitely threatening the distributors and 
the plaintiff with future suits; and as long 
as the threats worked, defendant would 
have its way and the business of the plain- 
tiff would be seriously limited. We think 
that we must accept what was said in a 
somewhat comparable case of Amer. Life 
Ins. Co. v. Stewart, 300 U. S: 203, 215, 


“The argument is made that the suits 
in equity should have been dismissed 
when it appeared upon the trial that after 
the filing of the bills, and in October, 
1932, the beneficiaries of the policies had 
sued on them at law. But the settled 
rule is that equitable jurisdiction existing 
at the filing of a bill is not destroyed 
because an adequate legal remedy may 
have become available thereafter.” ” 


[Separate Trials] 


In directing that the issues raised by the 
complaint be tried separately from defend- 
ant’s counterclaim and cross-claim for 
treble damages, the respondent purported 
to act under the authority of Rule 42(b) 
Rules of Civil Procedure: ' 


“The court in furtherance of conveni- 
ence or to avoid prejudice may order a 
separate trial of any claim, cross-claim, 
counterclaim, or third party claim, or of 
any separate issue or of any number of 
claims, cross-claims, counterclaims, third- 
party claims, or issues.” 


The question is whether, notwithstanding 
that provision, some other rule or require- 
ment relating to the right to trial by jury 
prohibited the respondent from directing 


Conceivably this could continue at least until 
the treble damage suit had finally terminated 
in some court of last resort. It might possibly 
continue thereafter if Beacon claimed that 
additional or new facts then warranted a new 
round of treble damage suits. The very pen- 
dency of Beacon’s suit throughout that time 
would tend to reinforce the strength of the 
threats. Moreover, we do not overlook the 
circumstance that because of its penalty aspects 
a threat of a treble damage suit is potentially 
more frightening than threats of an ordinary 
damage action. 
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that the issues raised by the complaint be 
first tried by the court without a jury and 
that the issues raised by the counterclaim 
be tried subsequently. There is no doubt 
that that procedure if carried out will oper- 
ate in some degree to limit the petitioner’s 
opportunity fully to try to a jury every 
issue which has a bearing upon its treble 
damage suit. The complaint, as noted, 
presents the issue as to the existence of 
substantial competition between the parties 
in the San Bernardino area. This also is 
an issue raised by the counterclaim. Peti- 
tioner is correct in saying that if this issue 
be first tried and determined by the court 
in its proposed first trial the determination 
of that issue by the court will operate either 
by way of res judicata or collateral estoppel 
so as to conclude both parties with respect 
thereto at the subsequent trial of the treble 
damage claim. 


It seems plain enough that a party who is 
entitled to maintain a suit in equity for an 
injunction may have the issues therein de- 
termined by the court without a jury not- 
withstanding they involve a trial and deter- 
mination of legal rights. No authority need 
be cited in support of this proposition, for 
illustrations of such cases are numerous. 
For example, in a suit by one in possession 
of real property to quiet title, or to remove 
a cloud on title, the court of equity may 
determine the legal title. In a suit for 
specific performance of a contract, the court 
may determine the making, validity and the 
terms of the contract involved. In a suit 
for an injunction against trespass to real 
property, the court may determine the legal 
right of the plaintiff to the possession of 
that property. Cf. Pomeroy, Equity Jwris- 
prudence, 5th ed., §§ 138-221, 221a, 221b, 
221d, 250. 


[Right to Jury Trial] 


Petitioner asserts that notwithstanding 
all this, the requirements of the Seventh 
Amendment and of Rule 38 of the Federal 
Rules of Civil Procedure which recites that 
the right of trial by jury as declared by the 
Seventh Amendment shall be preserved 
to the parties inviolate, operates to qualify 
the court’s right to order a separate trial of 
any claim under Rule 42(b), supra, so that 
under the circumstances here present, where 
both an equitable and a legal cause of action 
are present in a single proceeding, the court 
must of necessity try the legal claim first 
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so that any issue of fact common to both 
actions may first be tried by jury. Some 
of the language used by this court in 
Bruckman v. Hollzer, 152 F. 2d 730, lends 
support to such an argument. In that 
case, the complaint sets forth separately 
three sets of transactions upon which plain- 
tiff claimed relief. In the first count, plain- 
tiff sought recovery for money damages on 
account of alleged infringement of copy- 
rights; in the second count, plaintiff sought 
an accounting for profits received by de- 
fendant through the appropriation of copy- 
righted matter; in the third count it was 
alleged that the defendant had infringed 
and intended to continue to infringe plain- 
tiff’s copyright, and plaintiff sought to en- 
join the defendant from so continuing in 
such wrongdoing. Judge Hollzer, the re- 
spondent, who was the district Judge before 
whom the action was pending ruled that 
he would commit the trial of the first cause 
of action to a jury to be tried at common 
law, and in his return to the petition for 
writ of mandamus, stated that he would 
simultaneously try without the jury the 
second and third causes of action “to the 
extent practicable.’ The defendants in 
the action then petitioned this court for man- 
damus to compel the respondent Judge to 
strike the demand for a jury trial and to 
hear and determine without a jury all three 
claims. It was noted that the issue of 
infringement was common to all three sets 
of transactions, and that if the right of jury 
trial of the issues raised by the first count 
was to be preserved, the jury’s verdict upon 
that count would have to be entered before 
the claims under the second and third 
counts were decided. It was said that a 
consideration of Rule 38(a), preserving the 
right of trial by jury, when read in connec- 
tion with those provisions of the rules 
which permit district courts to hear both 
equity and common law claims in a single 
suit, made it mandatory that the trial judge 
try the cause of action properly triable to a 
jury before the others. It was suggested 
that this was the only manner in which 
the right to trial by jury could be preserved. 
The court indicated that a change had been 
effected by the adoption of the rules which 
it says accomplished “a long forward step 
in our judicial procedure.” 


It is to be noted, however, that the court 
simply denied the writ of mandamus. The 
respondent Judge there had ruled that he 
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would permit the return of a verdict in the 
common law action in advance of the entry 
of any findings by the court upon the 
second and third causes of action, which 
were taken to be equitable in character. 
What this court said about the trial judge 
being required first to try with a jury the 
issues in the first cause of action was un- 
necessary to the decision. The actual de- 
cision was just as consistent with the view 
that it was within the discretion of the 
district Judge under Rule 42(b) to deter- 
“io which causes of action should be tried 
rst. 


This court has had occasion in later de- 
cisions to point this out, and in each in- 
stance it has rejected arguments that the 
Hollzer case decided that the judge must 
first try the legal cause of action. In 
Tanimura v, United States, 9 cir., 195 F. 2d 
329, the United States sued Tanimura for 
violation of maximum rent regulations and 
sought (1), an injunction against further 
violations; and (2), treble damage for the 
overcharges prior to the institution of the 
suit. The trial judge first tried the issues 
upon which the government based its claim 
to an injunction. The case went against 
Tanimura who objected that he was entitled 
as of right to a jury trial. We said: “It 
was within the sound discretion of the court 
as to whether the equitable issues or the 
law issues should take precedence in trial.” 
The opinion quoted from and followed 
Orenstein v. United States, 1 cir., 191 F. 2d 
184. The appellant on petition for rehear- 
ing asserted that this ruling of the court 
was contrary to Bruckman v. Hollzer, supra. 
We noted, however, that the latter case was 
not to the contrary; that it merely held 
that the right of trial by jury extends only 
to issues not necessary or incidental to 
the equitable jurisdiction. This view 
of the Hollzer case was reinforced in In- 
stitutional Drug Distributors v. Yankwich 
[1957 Trave Cases 68,779], — F. 2d —, 
(June 2, 1957), where this court in holding 
it to be within the discretion of the trial 
judge to decide whether the equitable cause 
or the common law cause should first be 
tried, said in footnote 10: “Bruckman vw. 
Hollzer, .. . does not hold to the contrary, 
as it, in effect, merely affirms the election 
of the trial court to try jury and non-jury 
issues contemporaneously.” 

We think these later decisions correctly 
point out that the Rules of Civil Procedure 


Trade Regulation Reports 


Cited 1958 Trade Cases 
Beacon Theatres, Inc. v. Westover 


73,707 


referred to in the Hollzer case were not 
designed to make any substantial change 
in the right to jury trial or to alter any 
pre-existing right of the trial judge to deter- 
mine in his discretion whether trial of the 
suit in equity shall be prior to the sub- 
mission of the issues in the legal action 
in any case where, as here, both types of 
action are presented by the pleadings. The 
rule stated in the Tanimura case, supra, is 
the same as that recognized prior to the 
adoption of the rules, namely, that the ques- 
tion as to which of the two types of actions 
should be tried first remains primarily 
within the discretion of the trial judge 
and is for the determination of that judge 
after consideration of various factors of 
fairness and convenience. Thus in Amer. 
Life Ins. Co. v. Stewart, supra, where the 
plaintiff’s bill in equity for cancellation of 
the insurance policies was followed by ac- 
tions at law brought by the beneficiaries 
in the same court to recover the insurance, 
the court, after holding that the suit in equity 
was properly brought and was within the 
court’s equitable jurisdiction, disclosed that the 
parties had stipulated that the suit in equity 
should be tried first. The court noted that had 
this stipulation not been made, a different 
arrangement might have been made, stating 
that in the exercise of a sound discretion 
the court could hold one action in abeyance 
to abide the outcome of another and said, | 
(perhaps by way of dictum), that in the 
absence of the stipulation 


“If request had been made by the re- 
spondents to suspend the suits in equity 
till the other causes were disposed of, 
the District Court could have considered 
whether justice would not be done by 
pursuing such a course, the remedy in 
equity being exceptional and the outcome 
of necessity. ... There would be many 
circumstances to be weighed, as, for in- 
stance, the condition of the court cal- 
endar, whether the insurer had been 
precipitate or its adversaries dilatory, as 
well as other factors. In the end, benefits 
and hardship would have to be setoff, 
the one against the other, and a balance 
ascertained.” 

Plainly this suggests that after considera- 
tion of matters of the character there men- 
tioned, it would be within the discretion of 
the court to determine which suit or action 
should be tried first. It thus appears that 
such was the case before the adoption of 
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the Rules. Our decision in the Tanimura 
case, supra, says such is still the rule. 


It was in that case that we adopted and 
approved the reasoning of the First Circuit 
in Orenstein v. United States, supra, a case in 
which certain identical questions of fact were 
presented in both equitable and legal causes 
of action. That court noted that if the 
judge chose to exercise his discretion so 
as first to make findings of fact in the 
equity portion of the proceedings upon such 
common issues, those findings would be 
binding upon all parties, and in respect to 
them there would be no opportunity to 
relitigate them before the jury on the later 
trial of the legal action for damages. 


Considerable reliance is placed upon the 
case of General Motors Corp. v. Califorma 
Research Corp:, D. C. Del., 9 F. R: D. 565. 
In that case, apparently influenced by cer- 
tain language used in Moore's Federal Prac- 
tice, the court said (p. 568): 


“Tt seems equally clear that where the 
complaint contains matter which is equitable 
in character and the counterclaim is legal 
in character, the court must determine 
the nature of the basic issues and if these 
are legal in character a demand for a 
jury trial must be granted.” 


The judge concluded that the basic issues 
in that case were legal in character and that 
he was obliged to order a jury trial. The 
basic “issue” test to which the court there 
referred was plainly enough appropriate 
under the facts of that particular case which 
was not only primarily but exclusively an 
action for declaratory relief. It sought 
declaratory judgment of invalidity of two 
patents and of noninfringement by the 
plaintiff. The action was purely negative 
in character seeking a declaration that 
plaintiff was not liable upon defendant’s 
claimed cause of action, but there were no 
allegations similar to those contained in 
paragraph XII of the complaint in this case 
which would disclose any basis for an inde- 
pendent suit in equity. 

It is true that the plaintiff in the General 
Motors case, just cited, added a prayer for 
an injunction against a suit by the defend- 
ant for infringement of defendant’s patent, 
but as the court remarked, this prayer did 
not operate to create any basic issue. Ob- 
viously it was a mere adjunct to the prayer 
for a declaration of rights. In the present case 
the complaint would resemble the complaint in 
the General Motors case if it contained nothing 
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beyond ‘paragraph XI which is quoted above, 
and if paragraph XII were entirely omitted. 
What is wrong about the language quoted 
above from the General Motors case is its 
assumption that the complaint contains 
matter which is equitable in character. The 
statement as quoted is dictum. The com- 
plaint contained no such matter. In an 
effort to make use of the general language 
thus quoted. Beacon argues that a basic 
issue here was whether the theatres are 
competitive or not. The contention is that 
this issue, which is common both to plain- 
tiff’s complaint in equity and to the cross- 
action at law, is necessarily legal in character 
and hence under the rule stated by the 
judge in the General Motors case, there must 
be a jury trial. 


Where a typical complaint seeking de- 
claratory relief, and nothing more, is filed, 
it is appropriate to adopt the language 
which Moore uses in dealing with such 
cases,—that the question as to the mode of 
trial “should be governed by a determina- 
tion as to whether the basic nature of the 
issue is ‘legal’ or ‘equitable’.” The plaintiff 
seeking declaratory relief must contem- 
plate that if he is seeking declaratory relief 
against a projected legal action by the de- 
fendant, the case will be for trial before 
a jury. Rule 57 so states. 


But if the complaint be not a mere com- 
plaint seeking a declaration of rights but 
is in and of itself a statement of a claim 
within the exclusive jurisdiction of a court 
of equity, then the question is not so 
simple. If basically the nature of the plain- 
tiff’s complaint is one which alleges facts 
appropriate to a suit in equity such as the 
complaint now before us, the court is pre- 
sented with a claim the basic nature of 
which is equitable, and it is of no conse- 
quence that some of the fact issues might 
under different circumstances be appropri- 
ate fact issues in an action at law. 


As we have previously indicated, many 
questions of fact are appropriately pre- 
sented either in a suit in equity or in an 
action at law. Thus the question of title or 
right to possession to land, viewed as a 
question of fact, is appropriate in an action 
of ejectment but it is equally appropriate 
in a suit to quiet title. That Moore recog- 
nized this, is plain from his discussion in 
the sections mentioned. Some of his state- 
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ments are noted in the margin™ It is 
plain from his discussion that he would 
say that in this case, upon the filing of this 
complaint, all of the issues thereby pre- 
sented were equitable. This is true not- 
withstanding that under other circumstances 
some of the same questions of fact pre- 
sented in this suit in equity might also be 
questions of fact in an action at law. 


We note that in Leimer v. Woods, 196 
F. 2d 828, 836, the Eighth Circuit disap- 
proved of the decision in Orenstein v. United 
States, supra, and cited with approval the 
Bruckman case without noting that the lan- 
guage of the latter case has been qualified 
and explained in Tanimura. Institutional 
Drug Distributors, supra, makes that plain. 
The Leimer case supports petitioner’s posi- 
tion here,” but for the reasons we have 
indicated we cannot agree with it. 


[Trial Court’s Discretion] 


It is our view that it is the doctrine of 
both the Tanimura and the Institutional Drug 
Distributors cases that the determination 
pursuant to Rule 42(b) as to whether the 
legal or the equitable claim or cause of 
action should first be tried is within the dis- 
cretion of the trial judge. Of course, in 
exercising that discretion he should have 
in mind the considerations noted in the 
language previously quoted from Amer. Life 
Ins. Co. v. Stewart, supra, where it is sug- 
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gested that the circumstances to be weighed 
are: whether plaintiff was precipitate or 
defendant dilatory, the condition of the 
court calendar, and the benefits and hard- 
ships involved. The time for weighing 
those considerations was when the respond- 
ent made his order. Nothing here indicates 
an abuse of that discretion. 


No suggestion is made here that because 
the respondent judge could proceed to try the 
equitable injunction suit first, he could then 
proceed and take the further step of trying 
the questions presented by the counterclaim 
for damages under the ancient rule: that 
the Chancellor may retain jurisdiction so 
as to grant complete relief. The respond- 
ent’s order made it plain that there was no 
such proposal here. No doubt the statute 
requires the damage claim to be tried by 
jury. Cf. Decorative Stone Co. v. Building 
Trades Council, 2 cir., 23 F. 2d 426. The 
order preserves that right. 


[Writ Denied] 


Since we have thus determined that the 
order of which petitioner complains was 
one within the discretion of the respondent, 
it is unnecessary to pass upon the questions 
relating to the writ of mandamus. 


The petition for writ of mandamus is 
denied and the rule to show cause is dis- 
charged. 


1 From § 38.16, p. 152, 5 Moore’s Hederal 
Practice: ‘‘Under certain circumstances a party 
to a contract may have the choice of damages 
for breach, or specific performance and _ inci- 
dental damages. If he chooses to seek only 
damages the issues are legal; if he chooses spe- 
cific performance and incidental damages all 
the issues are equitable. 

* % * 

“By way of contrast take a different case as 
where the plaintiff sues for specific perform- 
ance, the defendant pleads certain matter as a 
defense, and then also uses that matter as a 
basis of a legal counterclaim. The basic issue 
is whether the plaintiff has a valid contract, 
which is-entitled to specific performance: if 
this is determined in his favor by the court 
that ends the case; only in the event that the 
defendant prevails as to the factual basis of 
his defense would issues, probably only as to 
the amount of damages, remain for jury trial. 

“‘Where the controlling issue in a case is 
whether a contract should be reformed, the 
basic issue is equitable: whether the plaintiff 
seeks reformation so that he. is entitled to 
recover on the reformed contract; or whether 
the plaintiff seeks reformation and the defend- 
ant interposes a legal counterclaim to recover 
on the contract as written.’’ 
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(p. 151) ‘“‘And the same principles apply 
where the plaintiff claims damages for injury 
to his property, and also seeks an injunction 
against future acts: the legal claim is basic. 
Here, however, the plaintiff could formulate his 
claim as one for an injunction with damages 
as an incident thereto: the basic issue would 
then be equitable and would carry with it the 
determination of the damages. 

“‘The basic nature of the issue in patent liti- 
gation will also depend upon the patentee’s 
choice of remedy: an action by the patentee 
to recover damages under 35 USC § 67 presents 
legal issues; an action by the patentee under 
35 USC §70 for an injunction and damages 
presents equitable issues.’’ 

2 The court there said: ‘In summary, a fed- 
eral court may not under the Rules of Civil 
Procedure, in a situation of joined or consoli- 
dated equitable and legal causes of action, 
involving a common substantial question of 
fact, deprive either party of a properly de- 
manded jury trial upon that question, by 
proceeding to a previous disposition of the 
equitable cause of action and so causing the 
fact to become res judicata, unless there exist 
special reasons or impelling considerations for 
the adoption of such a pre-empting procedural 
course in the particular situation.”’ 


1 68,923 


73,710 Court Decisions Number rake 
Delta Theaters, Inc. v. Paramount Pictures, Inc. 


[68,924] Delta Theaters, Inc. v. Paramount Pictures, Inc., et al. 


In the United States District Court for the Eastern District of Louisiana, New Or- 
leans Division, Civil Action No. 3792. Filed January 16, 1958. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute—Nature of Suit for Treble Damages.—A Louisiana one- 
year statute of limitations, covering actions for damages resulting from offenses or quasi 
offenses, was held applicable to a treble damage action brought in a Federal District Court 
in Louisiana, since, at the time the action arose, the federal antitrust acts contained no 
limitation provision for damage suits. The Louisiana statutory term, “offenses and quasi 
offenses,” is a general term which embraces all “tort” actions, including an action for 
‘injury to business.” In federal decisions, antitrust damage suits are usually described as 
“tort” actions. The plaintiff contended that, even if the suit is a “tort” action, it may 
waive the tort and elect to sue in quasi contract, thereby substituting a ten-year limitation 
for the one-year limitation, While there was some authority to the effect that where the 
subject matter of a suit is specific property, or its value, or other sum certain which it 
would be unjust for a defendant to retain, an action in quasi contract may be elected, the 
plaintiff stated only a claim for unliquidated damages. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Time When Cause of Action Accrues—Continuing Conspiracy—Time of 
Discovery of Illegal Acts.—In a motion picture exhibitor’s action charging that a con- 
spiracy among the defendants and directed against it continued from the time it opened 
its theatre ten years ago to the present time, with the single purpose of eliminating the 
plaintiff from competition as an exhibitor of first run films, it was held that a Louisiana 
one-year statute of limitations began to run when the cause of action arose, and the cause 
of action arose when the damage occurred. In the case of successive damages suffered 
day by day from a continuing conspiracy, the statute begins to run on each day’s damage as it 
occurs. Thus, when suit is brought, the plaintiff may recover only for damages inflicted 
during the period of limitation immediately preceding the filing of the complaint. In the 
instant case, the applicable statute of limitations barred recovery for all damages suffered 
more than one year prior to the filing of the complaint. In determining when a cause of 
action has accrued, the law which governs is the law which gives the private right to sue 
for damages suffered from violations of the antitrust laws, that is, the law of the United 
States, and not the law which supplies the applicable period of limitation. The exhibitor’s con- 
tention that the statute of limitations does not apply until such a conspiracy has ceased was 
rejected. 

Also, the record in the case did not support the exhibitor’s contention that the one- 
year statute of limitations did no begin to run until the discovery of the illegal nature of the 
defendants’ action and of damage to it and that such discovery was not made until less 
than one year prior to the institution of the suit. The record did establish, however, that 
the defendants had conducted themselves in the manner complained of and that this conduct was, 
or should have been, known to the plaintiff from the beginning. 


See Private Enforcement and Procedure, Vol. 2, { 9010.200. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Tolling Period of Limitation—Pendency of Government Antitrust Action.— 
The running of a Louisiana one-year statute of limitations was not suspended by the pendency 
of a Government antitrust action, where the Government action ceased to pend in 1950 
and the private antitrust action was not filed until 1953. 


See Private Enforcement and Procedure, Vol. 2, J 9010.275. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for Summary Judgment.—A motion picture exhibitor’s motion for summary judg- 
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ment in its action charging a conspiracy by the defendants to deprive it of first run films 
was denied. The record apparently established that the defendants divided the exhibitor 
market for Class A and Class AA films in the relevant area among themselves to the 
exclusion and detriment of the exhibitor. However, since the purpose for which this 
division was made, and the extent to which the defendants acted in concert, would depend on 
an appraisal of the credibility of the witnesses, the case was not one for summary judgment. 


See Private Enforcement and Procedure, Vol. 2, J 9013.675. 
For the plaintiff: Henican, James and Cleveland, C. Ellis Henican, and Murray F. 


Cleveland. 


For the defendants: Phelps, Dunbar, Marks, Claverie and Sims, Ashton Phelps, and 
E. C. Raftery; and Chaffe, McCall, Phillips, Burke and Hopkins, Harry McCall, Gibbons 
Burke, E. Compton Timberlake, and Marvin Ginsky. 


[Antitrust Complaint] 


Wricut, District Judge [In full text]: 
The plaintiff in this case is the owner and 
operator of an independent motion picture 
theater in New Orleans. Its complaint, 
based on Section 4 of the Clayton Act,’ 
alleges a conspiracy, involving a major part 
of the nation’s film industry, to destroy 
competition between plaintiff’s theater and 
certain theaters, operated in the New Or- 
leans area by some of the defendants, by 
excluding plaintiff from the market for 
first-run films of prime quality. This con- 
spiracy is alleged to have continued since 
plaintiff’s theater opened in 1947, and to 
have succeeded to the extent of causing 
serious losses in plaintiff’s box office re- 
ceipts. Defendants have filed a motion to 
strike, as time barred, the demand in dam- 
ages for all years prior to one year before 
the filing of the complaint, asserting as 
their authority Articles 35367 and 3537% 
of the Louisiana Civil Code. It is agreed 
that reference must be had to applicable 
state statutes of limitation * because, at the 
time this action arose, the federal antitrust 
acts contained no limitation provision for 
damage suits.” 


ZEHVUNS. (Cy $115! 

2La. C. C. Art. 3536 reads, in pertinent part, 
as follows: r 

“The following actions are also prescribed by 


one year: t 
“That for * * * damages * * * resulting 
from offenses or quasi offenses. * e da 
3 La. C, C. Art. 3537 reads, in pertinent part, 
as follows: . : 
“The prescription mentioned in the preceding 


article runs: f : 
‘i #* * from that (day) on which the in- 

jurious words, disturbance or damage were 

sustained. *.*°*’’ . 
4.Chattanooga Foundry and Pipe Works v. 


City of Atlanta, 203 U. S. 390. 
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I. 
[Applicable Statute of Limitations] 


In response to defendants’ motion to 
strike, plaintiff suggests, first, that Article 
3536, Louisiana Civil Code, relating to the 
prescription of “offenses and quasi offenses” 
in one year, does not apply to a treble dam- 
age antitrust suit since such an action is 
sui generis and therefore falls within Article 
3544,° the ten-year omnibus provision coy- 
ering prescription of all personal actions not 
otherwise provided for in the Code. It is 
true that the antitrust suit is a statutory 
action with no exact equivalent in the 
common law. Consequenly, the courts have 
experienced some difficulty in applying to 
it statutes of limitation which list specific 
types of common law actions.’ But the 
Louisiana Civil Code term “offenses and. 
quasi offenses,” is, not a specific and ex- 
clusive, but a general term which embraces 
all “tort” actions, including the action for 
“injury to business.”* In federal decisions 
antitrust damage suits are usually described 
as “tort” actions.° 

In this state of the law it would be arbi- 
trary and unreasonable now to exclude this 
“tort” action from the general category of 
“offenses and quasi offenses.” Moreover, 


5 There is one now. 15 U. S. C. § 15(b). 

6 La. C. C. Art. 3544 reads: 

“In general, all personal actions, except those 
before enumerated, are prescribed by ten 
years.”’ 

7 See Chattanooga Foundry and Pipe Works v. 
City of Atlanta, supra. 

8 See West’s L. S. A. C. C. Art. 2315, Note 12. 

® Steiner v. 20th Century-Fox Film Corpora- 
tion, 9 Cir. [1956 TRADE CASES f 68,304], 232 
F. 2d 190, 195; Clark Oil Co. v. Phillips Petro- 
leum Co., 8 Cir. [19441945 TRADE CASES 
{ 57,358], 148 F. 2d 580; Williamson v. Columbia 
Gas & Electric Corporation, 3 Cir., 110 F. 2d 15. 
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the courts of this district’ and this circuit™ 
have regularly applied Article 3536 to treble 
damage: suits under the antitrust laws. 
Although the point may never have been 
strongly urged in these prior cases, this 
Court can see no reason for changing the 
rule, and therefore the one-year limit applies. 


II. 
[Quasi Contract Suit] 


Secondly, the plaintiff argues that even if 
this suit is a “tort” action, plaintiff may 
waive the tort and elect to sue in quasi 
contract, thereby substituting the ten-year 
limit of Article 3544 for the one-year limit 
of Article 3536. In its complaint the plain- 
tiff has done everything necessary to exer- 
cise its right of election, if such a right 
exists in the present circumstances. There 
is some authority in the numerous Louisiana 
cases cited” by the plaintiff to the effect 
that where the subject matter of the suit is 
specific property, or its value, or other sum 
certain which it would be unjust for the 
defendant to retain, an action in quasi 
contract may be elected. In the present 
case the plaintiff seeks to recover for “losses 
in decreased box office receipts’ and for 
injury to its “prestige, standing and good 
will.” This is not a demand for an item of 
property or a sum of money which was 
once in plaintiff’s and is now in defendants’ 
possession. Read it as one will, the com- 
plaint states only a claim for unliquidated 
damages. Although the defendants may 
have benefited from their illegal practices, 
no exact correspondence is alleged, or could 
be alleged, between losses suffered and 
benefits received. 


No case has been cited which recognizes 
the right of election of remedies in these 
circumstances except Don George, Inc. v. 
Paramount Pictures [1952 Trape CASES 
7 67,294], 111 F. Supp. 458.% That opinion 
makes no reference to the lengthy analysis 
of this right to elect found in Iberville Land 
Co. v. Amerada Petroleum Corporation, 5 Cir., 
141 F. 2d 384. This last decision reviews 
many of the cases cited by the plaintiff 
herein and leaves no doubt as to the Fifth 
Circuit Court’s view that this right is 


” Bonvillain v. American Sugar Refining Co., 
250 Fed. 641; Caillouet v. American Sugar Re- 
fining Co., 250 Fed. 639: Grose & Grosz v, 20th 
Century-Fox Distributing Co., Civil Action 1392, 
i, D. La. 

11 American Tobacco Co. v. People’s Tobacco 
Co., 5 Cir., 204 Fed. 58. 
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limited to actions for the recovery of 
specific property or sums certain. While 
the limits of the right of election are not 
too precisely defined in the Louisiana deci- 
sions, it nevertheless appears to this Court 
that this case falls well beyond them. 


phe 
[Accrual of Cause of Action] 


Thirdly, the plaintiff argues that where 
the actions of the defendants constitute a 
continuing conspiracy for a single purpose, 
the applicable statute of limitation does not 
begin to run against the plaintiffi’s single 
cause of action as long as the conspiracy 
continues. Plaintiff alleges that the de- 
fendants’ conspiracy against it has continued 
from the time plaintiff's theater opened ten 
years ago to the present, with the single 
purpose of eliminating plaintiff from com- 
petition as an exhibitor of first-run films of 
prime quality. Plaintiff therefore asserts 
a right to recover damages for the entire 
period up to the time of filing the complaint 
herein. The contention seems to be, not 
that the statute of limitation is suspended 
or tolled, but that it does not apply at all 
in these circumstances until the defendants 
cease their conspiracy. 


According to the usual rules, the statute 
of limitation would begin to run whenever 
the plaintiff’s cause of action “accrued,” 
and if the facts herein pleaded constitute a 
single cause of action, the statute of limita- 
tion would begin to run on the entire cause 
either from the first impact of the con- 
spiracy or from the last. Under this theory 
of the case, the present cause of action 
would have been barred nine years ago or 
it would not yet have accrued. To avoid 
this result, plaintiff asserts that the statute 
of limitations and the principles of accrual 
of a cause of action do not apply to a con- 
tinuing conspiracy; that the plaintiff may 
sue on any part of its claim at any time 
during the conspiracy, but that the defend- 
ant cannot take advantage of the statute of 
limitations until the conspiracy ceases. 


In support of this theory, plaintiff has 
cited a number of persuasive Louisiana 


2 Kramer v. Freeman, 198 La. 244, 3 So. 2d 
609; Tyler v. Walt, 184 La. 659; 167 So. 182; 
Bryceland Lumber Co, v. Kerlin, 143 La. 242, 78 
So. 482. 

18 But see Don George, Inc. v. Paramount Pic- 
tures [1956 TRADE CASES f 68,578], 145 F. 
Supp. 523. 
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cases," but they do not apply. This issue 
is a matter of federal, not state, law. 


_ “In determining whether a cause of ac- 

tion has accrued, the law which governs 
is the law of the jurisdiction which gives 
the cause of action, not the law which 
supplies the applicable period of limita- 
tion. Rawlings v. Ray, 312 U. S. 96, 98, 
Gh Sn Lt. 473, 85 L. Ed. 605. Therefore, 
in determining when this plaintiff's causes 
of action accrued, the law which governs 
is the law of the United States which 
gives the private right to sue for damages 
suffered from violations of the antitrust 
laws.” Momand v. Universal Film E-x- 
change, 43 F. Supp. 996, 1006.% 


Variations of plaintiff's theory that the 
continuing conspiracy is immune from the 
statute of limitations have frequently been 
advanced in private antitrust cases,” and in 
one instance, Winkler-Koch Engineering Co. 
v. Universal Oil Products Co. [1950-1951 
TRADE CASES f 62,697], 96 F. Supp. 1014, 
aff'd on rehearing [1950-1951 Trape CasEs 
{ 62,892], 100 F. Supp. 15, this unusual doc- 
trine was accepted by a federal court. The 
conclusion of that court was based on the 
fact that, in a complex antitrust case involv- 
ing a nationwide business combination, it is 
unreasonable, if not impossible, to divide the 
aggregate of acts and damages alleged into 
a series of totally distinct causes of action 
against each of which the statute of limita- 
tions would run as if it were a simple tort. 
However, the conceptual difficulties in at- 
tempting to split this type of claim are not 
a sufficient reason for refusing to give effect 


144 Dixon v. American Liberty Oil Company, 
226 La. 911, 77 So. 2d 533; Franklin v. Arkan- 
sas Fuel Oil Co., 218 La. 987, 51 So. 2d 600; 
Devoke v. Yazoo & M. V. R. Co., 211 La. 729, 
30 So. 2d 816; McCoy v. Arkansas Natural Gas 
Co., 184 La. 101, 165 So. 632; Di Carlo v, Laun- 
dry & Dry Cleaning Service, 178 La. 676, 152 So. 
327: Werges v. St. Louis C. & N. O. R. Co., 35 
La. Ann, 641. In the Devoke case, supra, at p. 
822, the Court said: 

“The defense that the claims of the plaintiffs 
are barred by the prescription of one year is 
equally without merit for the evidence unmis- 
takably shows that the operating cause of the 
injury is a continuous one, giving rise to succes- 
sive damages from day to day, and, under our 
law, in such cases prescription, whatever the 
length of time, has no application. * ‘ahar? 
A careful study and analysis of the cases relied 
on by the railroad * * * will show that al- 
though the damages complained of in those 
cases were progressive, the operating cause of 
the injury was not a continucus one of daily 
occurrence.”’ 

15 See also Holmberg v. Armbrecht, 327 U. S. 
392: compare Moore v. Illinois Central R. R. 
Go;; 312'U: S: 630. 
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to the principles underlying the statutes of 
limitation. The lapse of time obscures the 
facts of a continuing conspiracy just as 
much as those of an intermittent one. For 
this reason, the cases,” other than the one 
just cited, appear to be unanimous in hold- 
ing that some division of an extended anti- 
trust claim must be made, at least for the 
purpose of applying the statutes of limitation. 


In some cases * the conspiracy claim has 
been hypothetically divided into separate 
units, each consisting of an individual “overt 
act” committed in furtherance of the con- 
spiracy and causing the damages thereto 
attributable. These cases hold that sep- 
arate causes of action accrue and the statute 
of limitations begins to run on the occur- 
rence of each overt act. This analysis 
might be adequate in simple cases where 
the overt acts are individually related to, 
and more or less contemporaneous with, the 
resulting damage. But the facts of the 
present case demonstrate the impossibility 
of applying this rule to a complex business 
combination. The complaint alleges a con- 
spiracy, both vertical and horizontal, be- 
tween fifteen corporate defendants, including 
most of the major film producing and dis- 
tributing companies in the United States. 
The purpose of the conspiracy is to destroy 
competition between defendants’ theaters 
and independent theaters such as the plain- 
tiff’s. To achieve this result, defendants 
have established and maintained a nation- 
wide system of distribution control effectu- 
ated by interrelated contracts, agreements 


16 Crummer Company v. Du Pont, 5 Cir. [1955 
TRADE CASES {f 68,042], 223 F. 2d 238; 
Momand v. Universal Film Hachanges, 1 Cir. 
[1948-1949 TRADE CASES { 62,360], 172 F. 2d 
Sie 

17 Steiner v. 20th Century-Fox Film Corp., 
supra; Momand v. Universal Film Hxchanges, 
1 Cir. [1948-1949 TRADE CASES f 62,360], 172 
F. 2d 37; Burnham Chemical Co. v. Borax Con- 
solidated, 9 Cir. [1948-1949 TRADE CASES 
{ 62,322], 170 F. 2d 569; Baush Mach. Tool Co. 
v. Aluminum Co. of America, 2 Cir. [1932-1939 
TRADE CASES { 55,084], 79 F. 2d 217. 

18 Steiner v. 20th Century-Fox Film Corp., 
supra; Suckow Borax Mines Consol. v. Borax 
Consolidated, 9 Cir. [1950-1951 TRADE CASES 
{ 62,714], 185 F. 2d 196; Park-In Theatres v. 
Paramount-Richards Theatres, 90 F. Supp. 727. 
Cf. Northern Kentucky Tel. Co..v. Southern 
Bell T. & T. Co., 6 Cir. [1932-1939 TRADE 
CASES { 55,063], 73 F. 2d 333, 97 A. L. R. 133; 
Glenn Coal Co. v. Dickinson Fuel Co., 4 Cir. 
[1932-1939 TRADE CASES 155,062], 72 F. 2d 
885. 


1 68,924 


73,714 


and franchises at the various levels of 
their corporate activity. The local result 
of these complex and illegal arrangements 
is the loss of box office receipts at plaintiff’s 
theater. 


The actual cause of a particular loss of 
patronage involves the mysteries of con- 
sumer preference. In a single instance the 
loss could be attributed equally well either 
to plaintiff's inability to exhibit a particular 
film then showing in one of the defendants’ 
theaters, or to offer any film of prime 
quality on that particular night, or to a 
general lack of confidence in plaintiff’s 
offerings owing to the inferior films plain- 
tiff had been forced to exhibit in the past. 
In each case the loss would be attributable 
to a different series of “overt acts,” a differ- 
ent series of. illegal contracts and agree- 
ments. Under the rule that a cause of 
action accrues at the time of the individual 
overt act, neither plaintiff, defendant nor 
court could say with certainty when the 
cause of action for such a loss accrued and 
the statute of limitations began to run. 


Moreover, even if a single overt act could 
be isolated for this purpose, the act may 
occur long before the resulting loss of 
patronage. It is alleged that contracts are 
sometimes made for films which are to be 
exhibited more than a year later. Such a 
contract may be an overt act against the 
plaintiff’s interest if it constitutes a final 
refusal to allow plaintiff to exhibit certain 
films when they become available a year 
later, Yet, no action may be brought under 
Mitled Sy Ugo Coes lOmin plait ispedt= 
jured in his business or property.”” If 
more than a year elapsed between the overt 
act and the resulting damage, plaintiff’s 
action may be barred before it could be 
brought. 


For these reasons, it is the opinion of this 
court that the better rule is that stated in 
the leading case of Bluefields S. S. Co. vw. 
United Frmt Co., 3 Cir., 243 Fed. 1, 20: 


“The statute began to run when the 
cause of action arose, and the cause of 
action arose when the damage occurred. 


7” Burnham Chemical Co, v. Borax Consoli- 
dated, supra. Cf. Sidney Morris & Co. v. Na- 
tional Ass’n. of Stationers, 7 Cir., 40 F. 2d 620. 

7 Of. Crummer Company v. Du Pont, supra; 
Momand v. Universal Film Hachanges, 43 F. 
Supp. 996, aff'd. 1 Cir. [1948-1949 TRADE 
CASES f 62,360], 172 F. 2d 37. See Restatement, 
Torts § 899, Comment d; 34 Am. Jur., Limitation 
of Actions § 160, §130, §131; 39 Am. Jur., 
Nuisances § 141; but see 34 Am. Jur., Limita- 
tion of Actions § 162. 
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Then action might have been brought.” 
In the case of successive damages suffered 
day by day from a continuing conspiracy, 
the statute begins to run on each day’s 
damage as it occurs.” When suit is brought, 
the plaintiff may recover only for damages 
inflicted during the period of limitation im- 
mediately preceding the filing of the com- 
plaint." In the present case, therefore, 
Article 3536 of the Louisiana Civil Code 
will bar recovery for all damages suffered 
more than one year prior to the filing of 
this complaint on January 8, 1953. 


IV. 
[Discovery of Illegal Acts] 


Plaintiff also argues that “If the one-year 
period of prescription is applicable, it did 
not begin to run until discovery of the 
illegal nature of defendants’ action and of 
the damage to plaintiff, and such discovery 
was not made until less than one year prior 
to the institution of suit.” Assuming plain- 
tiff’s legal contention to be correct,” the 
record simply will not support the factual 
suggestion contained therein. The record 
shows that these defendants, during the en- 
tire period of the alleged conspiracy, have 
conducted themselves in the manner com- 
plained of and that this conduct was, or 
should have been, known to the plaintiff 
from the beginning. 


ve 


[Government Action] 


Finally, plaintiff argues that if the one- 
year period of prescription is applicable, 
the running thereof has been suspended, 
under 15 U. S. C. § 16, by the pendency of 
the antitrust proceedings in New York 
against these defendants. The record shows 
that the proceedings in New York against 
these defendants ceased to pend, for pur- 
poses of 15 U. S. C. $16, at the very latest 
sometime in 1950, Since this action was 
not filed until 1953, the pendency of those 
proceedings cannot help the plaintiff here. 


1 Burnham Chemical Co. v. Borax Consoli- 
dated, supra; Foster & Kleiser Co. v. Special 
Site Sign Co., 9 Cir. [1932-1939 TRADE CASES 
55,135], 85 F. 2d 742; Baush Mach. Tool Co. 
v. Aluminum Co. of America, supra; Strout v. 
United Shoe Machinery Co., 208 Fed. 646. See 
Report of the Attorney General’s National Com- 
mittee to Study the Antitrust Laws (1955), p. 
382, Note 72. 

% See Bailey v. Glover, 88 U. S. (21 Wall.) 342. 
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VI. 
[Summary Judgment] 


At the same time as defendants’ motion 
to strike, plaintiff filed a motion for sum- 
mary judgment. In support of this motion 
the record has been supplemented with 
affidavits, depositions, and interrogatories 


Cited 1958 Trade Cases 
U.S. v. New England Concrete Pipe Corp. 


73,715 


made, and the extent to which the defend- 
ants acted in concert in so making, will 
depend, to some extent at least, on an ap- 
praisal of the credibility of the witnesses, 
this case is not one for summary judgment. 
Sartor v. Arkansas Gas Corp., 321 U.S. 620; 
V olunteer State Life Insurance Co. v. Henson, 
5 Cir., 234 F. 2d 535; Chappell v. Goltsman, 5 


which seem to show that these defendants 
have divided the exhibitor market for Class 
A and Class AA films in the New Orleans 
area among themselves to the exclusion and 
detriment of the plaintiff. However, since 
the purpose for which this division was 


Cir., 186 F. 2d 215. 


[Rulings] 
Motion to strike granted. 
summary judgment denied. 


Motion for 


[68,925] United States v. New England Concrete Pipe Corporation; Hume Pipe of 
N. E., Incorporated; and Concrete Pipe Machinery Company. 


In the United States District Court for the District of Massachusetts. 
No. 57-631-A. Filed December 12, 1957. 


Case No. 1349 in the Antitrust Division of the Department of Justice. 


Civil Action 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Price Fixing—Circulating Cost Information—Concrete Pipe—A concrete pipe manufac- 
turer was prohibited by a consent decree from (a) suggesting to any other manufacturer 
any price, bid, quotation, or other term to be used in the sale of concrete pipe, (b) entering 
into any understanding with any other manufacturer or any association to fix prices, bids, 
quotations, pricing methods, discounts, or other terms or conditions of sale, (c) circulating 
any price list or price quotations in advance of the publication of such lists or quotations 
to customers generally, (d) circulating any price list or making any bid which had been 
established by agreement, or (e) exchanging the amount or other terms of any bid in 
advance of filing. Also, the manufacturer was prohibited from circulating to any other’ 
manufacturer any cost information or formulae for computing costs. 

See Combinations and Conspiracies, Vol. 1, J 2011.065, 2011.181, 2011.218; Monopolies, 
Vol. 1, § 2610.600. 

Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Participation in Trade Association Activities—A concrete pipe manufacturer was pro- 
hibited by a consent decree from being a member of or participating in the activities of 
any association of manufacturers of such pipe with knowledge that the activities are in 
violation of the decree. 

See Combinations and Conspiracies, Vol. 1, § 2017.121; Monopolies, Vol. 1, J 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Boycotts.—A concrete pipe manufacturer was prohibited by a consent decree from entering 
into any plan or program to boycott or otherwise refuse to do business with any person. 


See Combinations and Conspiracies, Vol. 1,  2005.533; Monopolies, Vol. 1,  2610.720. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Allocation of Markets.—A concrete pipe manufacturer was prohibited by a consent decree 
from (1) suggesting to any other concrete pipe manufacturer the customers, areas, or 
towns and cities in or to which concrete pipe is or is not to be sold or offered for sale by 
such other manufacturer or (2) entering into any agreement with any other concrete pipe 
manufacturer or association to allocate customers, territories, or markets for the sale of 


concrete pipe. 
See Combinations and Conspiracies, Vol. 1, J 2005.468; Monopolies, Vol. 1, {] 2610. 
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U.S. v. New England Concrete Pipe Corp. 
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Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Determination of New Prices.—A concrete pipe manufacturer was directed to determine 
prices for concrete pipe based on its own manufacturing and overhead costs, the margin of 
profit individually desired, and other lawful considerations and to put such independently 
determined prices into effect in place of its prevailing prices. However, the manufacturer 
was not prohibited from deviating from, modifying, or otherwise changing such prices for 
the purpose of meeting competition, reducing excessive inventory, or for other lawful 


business reasons. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.45, 8321.48, 


8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, and William D. 
Kilgore, Jr., Worth Rowley, Charles F. B. McAleer, Richard B. O’Donnell, John J. 
Galgay, Alan L. Lewis, Harry N. Burgess, and Philip Bloom, Attorneys, Department of 


Justice. 


For the defendant: Henry M. Leen for Hume Pipe of N. E., Inc. 


Final Judgment 


Batrey Axpricu, District Judge [In full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on June 28, 1957, and the defendant Hume 
Pipe of N. E., Incorporated, having ap- 
peared herein, and the plaintiff and said 
defendant, by their respective attorneys, 
having severally consented to the entry of 
this Final Judgment without trial or adjudi- 
cation of any issue of fact or law herein, and 
without this Final Judgment constituting 
evidence or admission by such defendant in 
respect of any such issue; 

Now, Therefore, before any testimony or 
evidence has been taken herein, and with- 
out trial or adjudication of any issue of fact 
or law herein, and upon the consent of 
Hume Pipe of N. E. Incorporated and the 
plaintiff, it is hereby 

Ordered, Adjudged, and Decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and of the parties signatory 
hereto. The complaint states a claim upon 
which relief may be granted against Hume 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, entitled “An act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


II 
[Definitions | 
As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, association, corporation, or 
other legal or business entity; 
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(B) “Concrete pipe manufacturer” means 
a person engaged in the business of manu- 
facturing concrete pipe; 

(C) “Concrete pipe’ means concrete sewer 
pipe or concrete drain culvert pipe, plain 
and reinforced, or both of them; 

(D) “Hume” means defendant Hume 
Pipe of N. E., Incorporated, with its prin- 
cipal place of business in Swampscott, Mas- 
sachusetts. 

III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to Hume shall apply also to its 
officers, agents, servants, employees, sub- 
sidiaries, successors and assigns, and to all 
persons in active concert or participation 
with Hume who shall have received actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 
[Cost Information] 

Hume is enjoined and restrained from 
collecting from or circulating, reporting or 
recommending to any concrete pipe manu- 
facturer any costs or averaged costs of 
manufacture or sale of concrete pipe or any 
formulae for computing any such costs. 


WY 
[Pricing Practices] 

Hume is enjoined and restrained from: 

a) Urging, influencing or suggesting, or 
attempting to urge, influence or suggest, 
to any other concrete pipe manufacturer 
any price, bid, quotation, or other term or 
condition to be used by such other manu- 
facturer or manufacturers in the sale of 
concrete pipe; 
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_ b) Entering into, adhering to, maintain- 
ing or claiming any right under any con- 
tract, combination, agreement, understanding, 
plan Or program with any other concrete 
pipe manufacturer or manufacturers or any 
association or central agency of or for such 
manufacturers to fix, determine, establish or 
maintain prices, bids, quotations, pricing 
methods, discounts or other terms or con- 
ditions of sale of concrete pipe to be used 
by Hume or by such other manufacturer or 
manufacturers; 


c) Circulating to, or exchanging with any 
concrete pipe manufacturer any price list or 
price quotations applicable to concrete pipe 
in advance of the publication, circulation 
Or communication of such price lists or 
Price quotations to its customers generally; 


d) Circulating, exchanging or using in 
any manner, any price list or purported 
price list or making any bid, containing or 
purporting to contain any prices or terms 
or conditions for the sale of concrete pipe 
which had been agreed upon or established 
by agreement between two or more con- 
crete pipe manufacturers; 


e) Disclosing to, or exchanging with any 
other concrete pipe manufacturer or manu- 
facturers the amount or other terms or 
conditions of any concrete pipe bid by 
Hume or by such other manufacturer or 
manufacturers in advance of the filing of 
such bid; and 


f) Being a member of, contributing any- 
thing of value to, or participating in the 
activities of any association or central 
agency for concrete pipe manufacturers 
with knowledge that the activities are in 
violation of any of the provisions of this 
Final Judgment. 


VI 
[Allocation of Markets—Boycotts] 


Hume is enjoined and restrained from: 


a) Urging, influencing or suggesting, or 
attempting to urge, influence or suggest to 
any other concrete pipe manufacturer the 
customers, areas, or towns and cities, in or 
to which concrete pipe is to be sold or 
offered for sale or in or to which concrete 
pipe is not to be sold or offered for sale by 
such other manufacturer; 

b) Entering into, adhering to, maintain- 
ing or claiming any right under any con- 
tract, combination, agreement, understanding, 
plan or program with any other concrete 
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U. S.v. New England Concrete Pipe Corp. 
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pipe manufacturer or manufacturers or any 
association or central agency of or for such 
manufacturer or manufacturers to allocate 
customers, territories or markets for the 
sale of concrete pipe; 

c) Entering into, adhering to, maintain- 
ing or enforcing any contract, agreement, 
understanding, plan or program to boycott 
or otherwise refuse to do business with any 
person. 


VII 
[Determination of New Prices] 


Hume is ordered and directed, not later 
than sixty (60) days following the date of 
the entry of this Final Judgment, individu- 
ally and independently (1) to review its 
then prevailing prices for concrete pipe, (2) 
to determine prices for concrete pipe based 
on its own manufacturing and overhead 
costs, the margin of profit individually de- 
sired and other lawful considerations, and 
(3) in place of its then prevailing prices, to 
establish the prices determined under (2) 
above, which prices shall become effective 
not later than one hundred and fifty (150) 
days following the date of the entry of this 
Final Judgment. Nothing contained herein 
shall prevent Hume from deviating from, 
modifying or otherwise changing the price 
list as established herein, for the purpose 
of meeting competition, reducing excessive 
inventory, or for other lawful business reasons. 


VIII 
[Scope of Prohibitions] 


The provisions of Sections V, VI, and 
VII above shall not be deemed to invalidate, 
prohibit or restrain bona fide negotiations 
between Hume and any other concrete pipe 
manufacturer or manufacturers concerning 
bona fide sales to one another. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the At- 
torney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to Hume made 
to its principal office, be permitted, subject 
to any legally-recognized privilege, (a) rea- 
sonable access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
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other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this Final Judgment, and (b) subject to the 
reasonable convenience of such defendant, 
and without restraint or interference, to 
interview officers and employees of such 
defendant who may have counsel present, 
regarding such matters. Upon such written 
request of the Attorney General, or the 
Assistant Attorney General in charge of the 
Antitrust Division, Hume shall submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. No information obtained by the 
means permitted in this Section IX shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
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than a duly authorized representative of 
the Department except in the course of 
legal proceedings for the purpose of secur- 
ing compliance with this Final Judgment 
in which the United States is a party or as 
otherwise required by law. 


EX 
[Jurisdiction Retained] 


Jurisdiction of this Court is retained for 
the purpose of enabling either of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and punishment of violations 
thereof. 


[f 68,926] United States v. Toy Guidance Council, Inc.; Masback, Inc.; The Bost- 
wick-Braun Co. (Inc.); Central Indiana Distributing Corporation; Garrison Toy & 
Novelty Co., Inc.; General Mercantile & Hardware Company (Inc.); The Harold Hahn 
Company, Incorporated; M. W. Kasch Company (Inc.); Kaufman Bros. Inc.; Pensick 
& Gordon, Inc.; Edward K. Tryon Co. (Inc.); Williams & Shelton Co. Inc.; Seymour 
Krause; Melvin S. Lachman; Bennett M. Seigel; Edwin Mazo; and Willard S. Stull. 


In the United States District Court for the Southern District of New York. Civil 
No. 119-6. Filed January 13, 1958. 


Case No. 1329 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies Consent Decree — Practices Enjoined — Price 
Fixing—Refusal to Deal—Toys.—Toy wholesalers were prohibited by a consent decree 
from entering into any understanding to fix prices of toys, to fix any retail price sub- 
mitted by any toy manufacturer for use in any toy catalogue, to maintain or require 
adherence by retail toy dealers to any suggested retail price published in any toy catalogue, 
to boycott or refuse to deal with any toy retailer who does not maintain any retail price 
for toys, or not to advertise toys at prices lower than or at a discount from the manu- 
facturer’s suggested prices. 


See Combinations and Conspiracies, Vol. 1, { 2011.181, 2011.262. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restricting 
Use of Competitive Products.—Toy wholesalers were prohibited by a consent decree from 
entering into any understanding not to purchase, distribute, or publish any toy catalogue 
other than that sold, distributed, or published by a defendant publisher-distributor. 


See Combinations and Conspiracies, Vol. 1,  2005.825. 


Department of Justice Enforcement and Procedure—Consent Decree—Permissive Pro- 
visions—Selection of Customers and Products—Fair Trade—A consent decree entered 
against three toy wholesalers provided that (1) any defendant could exercise its in- 
dividual right to choose and select its customers and select toys submitted to any publisher 
of any toy catalogue for advertising and promotion therein, and that (2) the decree should 
not be deemed to prevent any toy wholesaler from entering into or adhering to any fair 
trade contract where so required by a manufacturer or an importer. 
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8421. 


For the plaintiff: Victor R. Hansen, Assi 
Jr., George D. Reycraft, Leo A. Roth, and Ch 


of Justice. 


Cited 1958 Trade Cases 
U.S. v. Toy Guidance Council, Inc. 
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See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.39, 8321.48, 


stant Attorney General, and W. D. Kilgore, 
arles F. B. McAleer, Attorneys, Department 


For the defendants: Cahn, Schwartzreich & Mathias, by Jeshua B. Cahn, for Masback, 
Inc.; D. C. Duck, for Central Indiana Distributing Corporation; and Cahill, Gordon, 
Reindel & Ohl, by Jerrold G. Van Cise, for The Bostwick-Braun Co. (Inc.). 


For a prior consent decree entered in the U. S. District Court, Southern District 


of New York, see 1957 Trane CAsEs ff 68,831. 


Final Judgment 


SYLvEsTER, J. Ryan, District Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on March 27, 1957; each of the defendants, 
Masback, Inc., The Bostwick-Braun Co. 
(Inc.) and Central Indiana Distributing 
Corporation, having filed its answer in 
which it denies the offenses charged in such 
complaint; and the plaintiff and said de- 
fendants by their respective attorneys hav- 
ing consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein, and without 
any admission by any of the parties hereto 
with respect to any such issue; 

Now, Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of the parties signatory hereto, 
it is hereby 

Ordered, Adjudged and Decreed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
signatory hereto, The complaint states claims 
for relief against the consenting defendants 
under Section 1 of the Act of Congress 
of July 2, 1890, entitled “An act to protect 
trade and commerce from unlawful re- 
straints and monopolies,” commonly known 
as the Sherman Act, as amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “Consenting defendants” shall mean 
Masback, Inc., The Bostwick-Braun Co. 
(Inc.) and Central Indiana Distributing 
Corporation and each of them; 

(B) “Council” shall mean the defendant, 
Toy Guidance Council, Inc., which with its 
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subsidiaries The Toy Yearbook, Inc. and 
Consumer Toy Catalogues, Inc. shall be 
considered to be one person; 


(C) “Person” shall mean any individual, 
partnership, firm, corporation, association, 
or other business or legal entity; 


(D) “Toy Program” shall mean any plan, 
program or activity for the advertisement 
and promotion of the sale of toys; 


(E) “Toy literature” shall mean any 
literature, catalogue or booklet advertising 
or promoting the sale of toys. 


IIT 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any consenting defendant shall 
apply to such defendant and to each of its 
subsidiaries, successors assigns, officers, di- 
rectors, servants, employees and agents, and 
to all persons in active concert or partici+ 
pation with said defendant who receive 
actual notice of this Final Judgment by 
personal service or otherwise. 


[Pricing Practices] 


Each of the consenting defendants is en- 
joined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agreement, 
understanding, plan, toy program or other 
program with any of the other defendants 
or with any other person: 

(A) To fix, change, maintain or adhere 
to prices for the sale of toys to any third 
person; 

(B) To fix, change, maintain or adhere 
to any retail price submitted by any toy 
manufacturer for use in any toy literature 
which lists toys available for sale to the 
public; 

(C). To maintain or require or to attempt 
to maintain or require adherence by retail 
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toy dealers to any suggested retail price 
published in any toy literature; 

(D) To boycott or refuse to deal with 
any toy retailer who does not maintain or 
adhere to any retail price for toys; 

(E) Not to purchase, distribute or pub- 
lish any toy literature other than that sold, 
distributed or published by defendant Council ; 

(F) Not to advertise toys at prices lower 
than or at a discount from the manufac- 
turer’s published or suggested prices. 


We 
[Permissive Provision] 

(A) Subject to each and all of the pro- 
visions of Section IV of this Final Judg- 
ment, each of the consenting defendants 
may: 

(1) Exercise its individual right to choose 
and select its customers; and 

(2) Select toys submitted to any pub- 
lisher of any toy literature for advertising 
and promotion therein. 

(B) Nothing in this Final Judgment shall 
be deemed to prevent any consenting de- 
fendant from entering into or adhering to 
any fair trade contract, otherwise permitted 
by the acts of Congress commonly known 
as the Miller-Tydings and McGuire Acts, 
where so required by a manufacturer or an 
importer. 


VI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized. representatives 
of the Department of Justice shall, on 
written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division, and on reason- 
able notice to any consenting defendant 
made to its principal office, be permitted, 
subject to any legally recognized privilege; 
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(A) Access, during the office hours of 
said defendant, to those books, ledgers, 
accounts, correspondence, memoranda, and 
other records, and documents in the posses- 
sion or under the control of said defendant 
which relate to any matter contained in this 
Final Judgment; 

(B) Subject to the reasonable conven- 
ience of said defendant and without restraint 
or interference from it, to interview officers 
or employees of the defendant, who may 
have counsel present, regarding any such 
matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, said 
defendant shall submit such reports in writ- 
ing with respect to the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of 
this Final Judgment. 


No information obtained by the means 
permitted in this Section VI shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwisé required by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith, and for the punishment 
of violations thereof. 


[f 68,927] Dick E. Stearns and The D. E. Stearns Company, a partnership com- 
posed of Dick E. Stearns and Ellen Belson Stearns v. Tinker & Rasor, John P. Rasor, 


and Leo H. Tinker. 


Tinker & Rasor, John P. Rasor, and Leo H. Tinker v. Dick E. 


Stearns and The D. E. Stearns Company, a partnership composed of Dick E. Stearns and 


Ellen Belson Stearns. 


In the United States Court of Appeals for the Ninth Circuit. 


December 27, 1957. 


No. 15,111. Filed 


Appeals from the United States District Court for the Southern District of California, 


Central Division. 
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Harry C, Westover, District Judge. 
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Clayton and Sherman Antitrust Acts 


Exclusive Dealing—Tying Arrangements—Patented and Unpatented Products— 
Validity of Leasing and Licensing Policies—Scope of Clayton Act, Section 3—Leasing 
of Goods.—A trial court ruling that a licensor-lessor of a detecting device, composed of a 
patented apparatus and an unpatented apparatus, was not entitled to relief for infringement 
because it had misused its patent by employing it to monopolize and to restrain competi- 
tion in unpatented materials, that is, by its leasing policy and refusal to sell the patented 
apparatus separate from the unpatented apparatus, was affirmed. On the basis of the 
patentee’s testimony, the alleged existence of a market for the patented parts, the fact that 
the patented parts represented only 10 per cent of the cost of the complete device, and the 
admitted policy of the patentee of not selling the patented parts alone, the trial court 
properly could draw a reasonable inference that the practices followed by the patentee 
were being employed to expand the scope of the patent monopoly and restrain competition. 
Section 3 of the Clayton Act specifically includes the leasing of goods, and the patentee’s 
leases required the taking of both patented and unpatented parts, which of necessity had 
the actual realistic effect of restricting competition in the unpatented parts. One who 
already had a complete device was not likely to be interested in obtaining an additional 
unit of the nonpatented apparatus. The reviewing court noted that the mere fact that an 
owner of a patented article combines the article with an unpatented article and sells or 
leases the unit as a whole does not per se prove misuse, and that probably the best way 
for an owner of such a patent to protect himself from a charge of misuse would be to 
offer or stand ready to offer the patented item alone. 


The reviewing court held that the trial court’s finding of misuse as to the patentee’s 
licensing policy standing alone was clearly erroneous. The trial court had held that an 
alleged infringing apparatus sold for about $22.50, and that the net effect of the patentee 
requiring a $250 royalty for the device was to require licensees to adopt and adhere to 
the patentee’s policy of offering the patented apparatus only in conjunction with the 
unpatented apparatus. The net effect of the licensing policy was to collect only one 
royalty for the grant of a license for the life of the patent. The patentee owned a 
patent on a particular apparatus and was legally allowed to charge for the grant of a 
license an amount that would allow it to realize the reward to which, as the owner of the 
patent, it was entitled. The court noted, however, that the licensing policy couples with 
the policy of leasing and to sales in such a way as to more effectively require one who 
desires to use the patented article to pay a premium on the unpatented part of the com- 
plete device as though the whole was patented. 


See Exclusive Dealing, Vol. 1, § 4005.154, 4009.621. 


Combinations and Conspiracies—Patents—Contributory Infringement—Doctrine of 
Misuse of Patent Monopoly—Effect of 1952 Patent Act.—In reviewing the doctrine of 
patent misuse, a court noted that, by virtue of Section 271 of the 1952 Patent Act, a 
patentee who sells, leases, or licenses a complete combination can bring an action against 
a contributory infringer and the bringing of suit is not, in itself, a misuse of the patent 
monopoly; that Section 271(d)(3) authorizes a patentee to enforce his patent right 
against contributory infringers and is a clear expression of public policy approving such 
action; and that language in Mercoid Corp. v. Mid-Continent Investment Co., 1944-1945 
Trape Cases 7 57,201, 320 U. S. 661, as to such action being “contrary to public policy” 
is therefore inapplicable under present law. 


See Combinations and Conspiracies, Vol. 1, { 2013. 


Private Enforcement and Procedure—Counterclaim for Treble Damages—Damages 
Recoverable for Violations of Clayton Act—Sufficiency of Proof of Fact of Damage— 
Exclusion from “Potential Market”—The dismissal of a counterclaim for damages on the 
ground that a company had not proved damage to its business or property as the proxi- 
mate result of a patentee’s misuse of its patent by refusing to lease a patented apparatus 
separate from an unpatented apparatus was affirmed. The company had contended that 
it was excluded from a “potential market,” that is, excluded from selling the unpatented 
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apparatus to customers of the patentee. While the company was in the parts business 
as to their own devices, there was no evidence which indicated that it tried to sell parts 
to customers of the patentee or that it intended to promote the sale of parts to customers 
of the patentee. Also, there was no evidence which indicated that the company was 
prepared and equipped to supply parts for the patentee’s device, nor was there any direct 
proof that the company did or did not sell parts for the patentee’s device. The trial court 
finding that the company did not prove the fact of damage was not clearly erroneous. 


See Private Enforcement and Procedure, Vol. 2,  9011.625. 


For the appellants: H. Calvin White and William P. Green, Los Angeles, Cal.; and 
Browning, Simms & Hyer by Ralph R. Browning and James B. Simms, Houston, Tex. 


For the appellees: Edward B. Gregg and Henry G. Hardy, San Francisco, Cal.; and 


John H. Saunders, Los Angeles, Cal. 


Before: STEPHENS, Chief Judge; Barnes, Circuit Judge; and CHasre A. Car, District 


Judge. 
[Prior Proceedings] 


StePpHEeNS, Chief Judge [In full text ex- 
cept for omissions indicated by asterisks]: 
This cause is here on appeal for the second 
time. The original action was brought by 
Dick E. Stearns and The D. E. Stearns 
Company (hereinafter referred to as Stearns) 
against Tinker & Rasor, a corporation, and 
John P. Rasor and Leo H. Tinker (herein- 
after referred to as Tinker & Rasor), seek- 
ing a judgment for patent infringement 
with respect to Claims 1 and 7 of United 
States Letters Patent No. 2,332,182. Tinker 
& Rasor answered, asserting defenses of 
invalidity, non-infringement and misuse. 
Tinker & Rasor also filed a counterclaim 
in which they sought declaratory relief of 
non-infringement and invalidity of the 
patent claims and a judgment against Stearns 
for unfair competition in asserting its 
patent and for misusing its patent. 

Following trial, the District Court dis- 
missed the complaint on the ground that 
Claims 1 and 7 of the Stearns patent were 
invalid as not constituting invention over 
the prior art. No findings were made as to 
other issues raised by the pleadings.t Upon 
appeal this Court reversed, holding that the 
Stearns patent is not invalid for want of in- 
vention and remanded the cause for further 
proceedings. Stearns v. Tinker & Rasor, 9 
Cir., 1955, 220 F. 2d 49, certiorari denied, 
SOU Caos S50) el OOM Eek dl mos 

Pursuant to this Court’s mandate, oral 
argument was had in the District Court, 
and judgment was thereupon entered against 
Stearns, dismissing the complaint and sus- 
taining Tinker & Rasor’s counterclaim. It 
was also held that manufacture by individ- 


1 Stearns v. Tinker & Rasor, 108 F. Supp. 237. 
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ual defendants, Leo Tinker and John Rasor, 
of four detectors, prior to incorporation, 
was an infringement of Stearns’ patent, 
had the claims of the patent been valid. The 
judgment was subsequently modified to 
allow Stearns costs upon the first appeal 
pursuant to our mandate and dismissing 
the counterclaim as no damage was shown 
to Tinker & Rasor. Both parties appeal 
from that judgment. 
* * x 


Misuse 
[Trial Court Ruling] 


The District Court held that Stearns was 
not entitled to relief for infringement be- 
cause it had misused its patent by em- 
ploying it to monopolize and to restrain 
competition in unpatented materials, that 
is, by its leasing policy and by its licensing 
policy, and refusal to sell the patented item 
separate from unpatented machines. 


[Doctrine of Misuse] 


The doctrine of patent misuse is today 
one of the most important and unsettled 
aspects of patent law. This has been 
brought about by inconsistent decisional law 
and statutory enactment. The doctrine of 
patent misuse is similar to the common law 
equity doctrine of “unclean hands” and in 
effect prevents a patentee from enforcing 
his patent monopoly, because, as alleged 
in our case, he has sought to gain by re- 
quiring the leasing, licensing or sale of the 
patented item in conjunction with patented 
articles. 

The doctrine of patent misuse is closely 
related to the doctrine of contributory in- 
fringement. In order to understand one it 
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is necessary to understand the other. This 
is because of the fact that misuse is predi- 
cated upon a finding that the patentee has 
done acts which have their purpose of ex- 
panding the scope of his patent monopoly; 
while contributory infringement, because 
of its very nature, in practical effect allows 
a certain expansion of a patent monopoly 
in order to protect the patentee from a 
denial of his lawful rights of monopoly 
over his invention. Contributory infringe- 
ment is akin to the tort doctrine of joint 
tortfeasors. Contributory infringement was 
developed as a practical means of enabling 
the patentee to secure protection against 
those who were not direct infringers of his 
patent. The scope of the doctrine has un- 
dergone expansions and contractions. The 
latest Supreme Court determination of its 
scope is a contraction. As a result of the 
decision in Mercoid Corp. v. Mid-Continent 
Investment Co., [1944-1945 TrapE Cases 
757,201], 320 U. S. 661, it was expressed 
as doubtful whether the doctrine was still 
alive. In Mercoid Justice Douglas upheld 
the defense of misuse even though the un- 
patented article therein involved was “an 
integral part of the structure embodying 
the patent” and may have been the “heart 
of the invention” or the “advance in the 
prior art.” Cases*® prior to Mercoid mainly 
involved unpatented supplies or articles or 
articles consumed in a patented machine or 
process. The primary significance of the 
Mercoid case is the fact that the unpatented 
article therein involved was a non-staple 
article apparently usable only in the com- 
bination patent. It was thus seen by many 
that the very heart of the doctrine of 
contributory infringement had been re- 
moved, since contributory infringement had 
been more or less limited to a situation 
wherein the alleged contributory infringer 
was dealing with a non-staple article which 
was an integral part of the combination 
and had no other substantial use. It was 
immediately realized that if, for example, 
a manufacturer holding a combination 
patent attempted to bring an action against 
a contributory infringer it might be held 
that he had “unclean hands” and could not 
maintain the action even though it was 


* * * 

8 Motion Picture Co. v. Universal Film Co., 
243 U. S. 502; Carbice Corp. v. American Pat- 
ents Corp., 283 U. S. 27; Leitch Mfg. Co. v. 
Barber Co., 302 U. S. 458; Morton Salt Co. v. 
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proved that, or admitted that, the defendant 
was making or dealing in an essential and 
non-staple component of the invention and 
in effect was depriving the patentee of his 
inherent monopoly right in his patent. The 
manufacturer-plaintiff would have “unclean 
hands” merely because his bringing suit 
was an attempt to extend the scope of his 
patent monopoly “contrary to the public 
interest.” 


[1952 Patent Act] 


Principally because of the Mercoid case, 
Section 271 of the 1952 Patent Act® was 
adopted. That section provides: 


B27. 


“(a) Except as otherwise provided in 
this title, whoever without authority 
makes, uses or sells any patented inven- 
tion, within the United States during the 
term of the patent therefor, infringes the 
patent. 


Infringement of patent 


“(b) Whoever actively induces infringe- 
ment of a patent shall be liable as an 
infringer. 


“(c) Whoever sells a component of a 
patented machine, manufacture, combina- 
tion or composition, or a material or ap- 
paratus for use in practicing a patented 
process, constituting a material part of 
the invention, knowing the same to be 
especially made or especially adapted for 
use in an infringement of such patent, 
and not a staple article or commodity. 
of commerce suitable for substantial non- 
infringing use, shall be liable as a con- 
tributory infringer. 


“(d) No patent owner otherwise en- 
titled to relief for infringement or con- 
tributory infringement of a patent shall 
be denied relief or deemed guilty of 
misuse or illegal extension of the patent 
right by reason of his having done one or 
more of the following: (1) derived revenue 
from acts which if performed by another 
without his consent would constitute con- 
tributory infringement of the patent; (2) 
licensed or authorized another to perform 
acts which if performed without his con- 
sent would constitute contributory in- 
fringement of the patent; (3) sought to 
enforce his patent rights against infringe- 
ment or contributory infringement. July 
194 19520ce 950" $1466. Stat. S112 


G. 8S. Suppiger Co. [1940-1943 TRADE CASES 
1 56,176], 314 U. S. 488; B. B. Chemical Co. Vv. 
Ellis [1940-1943 TRADE CASES { 56,177], 314 
U.S. 495. 

935 U.S.C. A. §1 et seq. 
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It is clear that by virtue of Section 271 
a patentee who sells, leases or licenses a 
complete combination can bring an action 
against a contributory infringer (as defined 
in the statute) and such bringing of suit is 
not in itself a misuse of the patent monopoly. 
Section 271(d)(3) authorizes a patentee to 
enforce his patent right against contribu- 
tory infringers and is a clear expression of 
public policy approving such action. Lan- 
guage in Mercoid as to such action being 
“contrary to public policy” is therefore in- 
applicable under present law. Several re- 
cent cases and articles have interpreted 
Section 271 which we cite in the margin.” 


In the instant case we are dealing with a 
direct infringement action. The defense 
of misuse has been raised. 


Leasing Policy 


The trial court, in Findings of Fact 46 
and 47, held that the product of Stearns 
is the Stearns Electronic Holiday Detector 
which consists of the following component 
parts: 

(a) The electrode-pusher-carriage com- 
bination covered by the Stearns patent, 
hereinafter referred to as the Patented 
Apparatus. 

(b) Electrical high voltage generating 
and signaling apparatus, hereinafter re- 
ferred to as the Electrical Apparatus. 

The Court also held that the Electrical 
Apparatus is not a patented part of the 
Stearns patent and that such apparatus 
represents the major portion of the cost of 
Stearns’ Electronic Holiday Detector. Other 
Findings of Fact on this phase of the case 
are as follows: 

“Findings No. 51. 
Co. follows an 
policy as follows: 

“(a) It will lease but refuses to sell the 
Stearns Holiday Detector. 

“(b) It refuses to sell or lease com- 
ponents of the Stearns Electronic Holi- 
day Detector. 

“(c) It will not make Patented Ap- 
Baeanss available except in conjunction 
with and tied to the Electrical Apparatus. 


The D. E. Stearns 
exclusive exploitation 
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10 Dr, Salsbury’s Laboratories v. I. D, Russell 
Co. Laboratories, 8 Cir. [1954 TRADE CASES 
{ 67,732], 212 F. 2d 414; Sola Electric Co. v. 
General Electric Company [1956 TRADE CASES 
f 68,428], 146 F. Supp. 625; Hlectric Pipe Line 
v. Fluid Systems, 2 Cir. [1956 TRADE CASES 
| 68,300], 231 F. 2d 370. See also the following 
Law Review Articles: 66 Harvard Law Review 
909; 54 Michigan Law Review 199; 23 George 
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“(d) It requires users to lease the 
apparatus as a whole.” 


Finding 52 states that the “Electrical Ap- 
paratus” is a separable, divisible part of 
Stearns’ detector and that the “Patented 
Apparatus” need not be employed with the 
“Electrical Apparatus” of the Stearns de- 
tector but may be used with electrical ap- 
paratus of other types. 


Finding 53 states that if the “Patented 
Apparatus” were made available with or 
without the “Electrical Apparatus,” accord- 
ing to the customer’s desire, “it would be 
feasible to employ electrical apparatus of 
competitors with the ‘Patented Apparatus’ 
of Stearns.” 


Finding 54 states that the “actual real- 
istic effect upon competition of the tie-in 
policy of the D. E. Stearns Co. is to require 
persons who desire to obtain separable 
Patented Apparatus to take and pay for the 
unpatented Electrical Apparatus as well.” 


Finding 55 states that the effect of such 
policy is to restrain competition in the un- 
patented Electrical Apparatus and compo- 
nents thereof. 


We note first that the trial court made 
no mention of Section 271 of the 1952 Pat- 
ent Act. This may have been due to the 
fact that the invention of Stearns does not 
include the Electrical Apparatus and thus 
a person selling such Electrical Apparatus 
probably would not be a contributory in- 
fringer. But we need not decide the effect 
of Section 271 on the record before us. 


Stearns argues that there was no evi- 
dence to support a finding or conclusion 
that Stearns “refuses” to make available its 
electrode, pusher and carriage except as a 
complete holiday detector. From a reading of 
the record it is obvious that the trial court 
based its finding of misuse, partially at 
least, on the testimony of Dick E. Stearns, 
which we cite in the margin.” It is true 
that Dick E. Stearns did not specifically 
state that D. E. Stearns Company “refuses” 
to make available its electrode, pusher and 
carriage, except as a complete holiday de- 


Washington Law Review 36; 21 George Wash- 
ington Law Review 521. See also 28 Journal 
of the Patent Office Society 427. 

1 Q. Mr. Stearns, does the D. E. Stearns 
Company follow the policy of leasing holiday 
detectors? 

‘A, Yes, sir. 

Q. You do not sell holiday detectors, 
correct? ; 


As that 
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tector. But we hold that on the basis of 
Stearns’ testimony, the alleged existence of 
a market for the patented parts, the fact 
that the patented parts represented only 
10% of the cost of the complete detector, 
and the admitted policy of Stearns of not 
selling the patented articles alone, the trial 
court properly could draw a reasonable in- 
ference that the practices followed by D. E. 
Stearns Company were being employed to 
expand the scope of the patent monopoly 
and restrain competition. If Stearns had 
been asked the precise question, “Do you 
‘refuse’ to sell or operate on any other 
basis?” there would not be any problem. 
But, based on the record before us, we can- 
not say that the findings of misuse as the 
leasing agreement is clearly erroneous. 


We further find without merit the argu- 
ment made by appellant that it is necessary 
for appellee to show that a device was sold 
with an agreement to take other material. 
Section 3 of the Clayton Act” specifically 
includes the /easing of goods and a violation 
of that section is made out when the lease 
is shown to have been made “on the con- 
dition, agreement, or understanding that 
the lessee . . . shall not deal in the goods, 
wares, merchandise of a competitor 

. of the lessor.” Here the lease requires 
the taking of both patented and unpatented 
parts, which of necessity has the actual real- 
istic effect of restricting competition in the 
unpatented parts. One who already has a 
complete holiday detector is not likely to 
be interested in obtaining an additional unit 
of the non-patented electrical apparatus. 
Hunter Douglas Corp. v. Lando Products, Inc., 
9 Cir., 1954 [1954 TrapE Cases f 67,839], 
215 FB. 2d 372 and Leo J. Meyberg Co. v: 
Eureka Walliams Corporation, 9 Cir., 1954 
[1954 Trape Cases § 67,834], 215 F. 2d 100 


Cited 1958 Trade Cases 
Stearns v. Tinker & Rasor 


A. Not in the United States. 

Q. Not in the United States? 

A. No. 

Q. Mr. Stearns, does the D. E. Stearns Com- 
pany sell or lease any parts of holiday de- 
tectors? 

‘A. No, sir. 

Q. They do not? 

A. Except as replacement parts. If the dam- 
age to a machine is beyond the scope of ordi- 
nary wear and tear, a charge is made for 
repairs. 

Q. In other words, I cannot come to you and 
obtain parts unless I am a lessee of a Stearns 
holiday detector, is that correct? 

A. Well, you don’t get—the lessee of Stearns 
detectors doesn’t get parts, they get machines 
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are inapposite, since in both cases no sales 
were shown to have been made. But; as 
we have heretofore said, the Clayton Act 
by its very terms is not limited to sales. 


Appellant also cites the recent cases of 
Electric Pipe Line, Inc. v. Fluid Systems, Inc., 
2 Cir., 1956 [1956 Trape Cases § 68,300], 231 
F, 2d 370 and Great Lake Equipment Co. v. 
Fluid Systems, Inc., 6 Cir., 1954, 217 F. 2d 
613, in which it was held that an owner 
of a combination patent who designed the 
installation and guarantees performance of 
the patented system could properly insist 
that unpatented components of the pat- 
ented system be obtained from the patent 
owner. The component parts were “espe- 
cially modified or designed for use with 
the” patented system, which, as argued in 
the later case, might bring Section 271(d) 
of 35 U. S. C. A. into play. But in the in- 
stant case, the facts are clearly dissimilar 
to those found in the Fluid Systems cases, 
and the cases are therefore inapposite. 
Vulcan Mfg. Co. v. Maytag Co., 8 Cir., 1934, 
73 F. 2d 136, is of no assistance since the 
case was decided prior to the development 
of later Supreme Court interpretations of 
the misuse and contributory infringement 
doctrine. 


The mere fact that an owner of a pat- 
ented article combines the article with an 
unpatented article and sells or leases the 
unit as a whole does not per se prove mis-, 
use. The holder of a patent can exploit his 
legally protected monopoly in the patent as 
best he sees fit, so long as in doing so he 
does not restrain competition in the unpat- 
ented article. Probably the best way for 
an owner of such a patent to protect him- 
self froma charge of misuse would be to 
offer or stand ready to offer the patented 
item alone.” 


repaired for them and then they are charged 
for the repairs, if the breakage which necessi- 
tates that repair is beyond the scope of ordi- 
nary wear and tear. 

Q. You do not supply parts except as replace- 
ments for parts of Stearns holiday detectors, 
is that correct? 

A. That’s correct. 

12215 U.S.C. A. § 14. 

1S Tf moo. a. OnwAn § 27 iss applicable; per 
haps the owner need not even offer or stand 
ready to sell the unpatented article. This would 
be where the unpatented part is a non-staple 
material part of the invention, which is not 
capable of substantial non-infringing uses. 
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Licensing Policy 


The D. E. Stearns Company grants two 
forms of license. One form of license (De- 
fendant’s Exhibit AA) permits the licensee 
“to make or have made and to sell but not 
to use or lease” the patented electrode- 
pusher combination upon the payment of 
$250.00 for each combination. The other 
form of license (Defendant’s Exhibit BB) 
permits the licensee ‘the non-exclusive 
right and license to make or to have made 
and to use or lease but not to sell” the 
patented combination, upon the payment of 
$250.00 for each combination. The District 
Court held Tinker & Rasor’s pusher and 
electrode combination sells for about $22.50 
and that the net effect of D. E. Stearns & 
Company requiring a royalty is to require 
licensees to adopt and adhere to the same 
policy as Stearns, “namely, offering pat- 
ented apparatus only in conjunction with 
and tied to unpatented electrical apparatus, 
thereby restraining competition in unpat- 
ented components of holiday detectors.” 
We fail to see anything illegal in the forms 
of license granted by Stearns. Tinker & 
Rasor admitted at the trial that if their 
detector had included the patented appara- 
tus of Stearns that, based on their rentals, 
the $250.00 royalty would be recouped with- 
in a month. We also note that the $250.00 
royalty is for the life of the patent (some 
eight years remaining at the time of trial). 
It was also brought out at the trial that 
a licensee, under the Stearns patent, could 
also use various other sizes of electrodes 
and pusher contactors which could be se- 
cured from any other source. 


(The net effect of Stearns’ licensing policy 
is to collect only one royalty for the grant 
of a license for the life of the patent. While 
a licensee under the Stearns’ license is re- 
quired to pay one royalty of $250.00, the 
fact that the licensee can then attach the 
patented item to his own electrical appa- 
ratus, may very well be the determining 
factor in the success of the licensee in leas- 
ing or selling his own holiday detector as 
the case may be. 


Stearns owns a patent on a particular 
device and is legally allowed to charge for 
the grant of a license an amount that will 
allow it to realize the reward to which, as 
the owner of the patent, it is entitled. In 
United States v. General Electric Co., 272 
U. S. 476, 489, it is said 
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“Conveying less than title to the patent 
or part of it, the patentee may grant a 
license to make, use and vend articles 
under the specifications of his patent for 
any royalty or upon any condition the 
performance of which is reasonably with- 
in the reward which the patentee by the 
grant of the patent is entitled to secure.” 
(Italics supplied.) 


In the instant case the license agreements 
do not contain any price fixing agreements 
or any other judicially decreed objectionable 
provisions. To say that the mere amount of 
money due and payable for the grant of a 
license is subject to judicial review would 
render each and every agreement made sub- 
ject to court approval. No cases have gone 
that far. The finding of misuse by the trial 
court as to the licensing agreements stand- 
ing alone is clearly erroneous. However, it 
couples with the policy of leasing and to 
sales in such a way as to more effectively 
require one who desires to use the patented 
article to pay a premium on the unpatented 
part of the complete apparatus as though 
the whole apparatus was patented. 


Damages 


The District Court, after the conclusion 
of the trial, dismissed Tinker & Rasor’s 
counterclaim for damages on the ground that 
Tinker & Rasor had not proved damage to 
their business or property as the proximate 
result of the misuse of the Stearns patent. 
Tinker & Rasor, in their cross-appeal, con- 
tend that they proved the fact of damage 
and that it was error for the trial court to 
refuse to order an accounting to determine 
the amount of damage. 


Under Section 4 of the Clayton Act, 15 
U.S. C. A. § 15, a person claiming damages 
must show that he has been “injured in his 
business or property by reason of anything 
forbidden in the antitrust laws.” This Court 
in a well-reasoned opinion, recently sum- 
marized the cases in this field and made 
the following statement: 


“We take it that the controlling rule to- 
day in seeking damages for loss of profits 
in antitrust cases is that the plaintiff is 
required to establish with reasonable 
probability the existence of some causal 
connection between defendant’s wrongful 
act and some loss of anticipated revenue. 
Once that has been accomplished, the 
jury will be permitted to make a just and 
reasonable estimate of the damage based 
on relevant data, and render its verdict 
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accordingly. Bigelow v. RKO Pictures, Inc., 
supra [327 U. S. 251] at p. 264. The cases 
have drawn a distinction between the 
quantum of proof necessary to show the 
fact as distinguished from the amount of 
damage; the burden as to the former is 
the more stringent one. In other words, 
the fact of injury must first be shown 
before the jury is allowed to estimate the 
amount of damage.” Flintkote Company v. 
Lysfjord, 9 Cir., 1957 [1957 Trape CASES 
{ 68,674], 246 F. 2d 368, 392. 


The only evidence as to the fact of dam- 


age which was before the trial court con- 
sisted of the following: 


(1) The admission of Stearns that it only 
sold and leased complete holiday detectors 
consisting of patentable and unpatentable 
items. 


(2) The $250.00 royalty charged by 
Stearns of its licensees under either one of 
two forms of license. 


(3) The statement of John P. Rasor that 
Tinker & Rasor “sells any and all of their 
parts for holiday detectors” and that the 
sale of parts constitutes a substantial part 
of the business of Tinker & Rasor. 


(4) The statement of John P. Rasor that 
he was not “aware of” the sale by Tinker 
& Rasor of any parts for use in conjunc- 
tion with the Stearns detector. 


(5) The self-serving statement of John P. 
Rasor that Tinker & Rasor “could supply 
a battery, an electrode, possibly a ground 
wire” for use with the Stearns detector. 


(6) The statement of John P. Rasor that 
for the year 1951 (last calendar year before 
the trial) the sale of parts by Tinker & 
Rasor constituted about “10 or 12 or 15 per 
cent” of their total business. 


Triangle Condmt & Cable Co. v. National 
Electric Products Corporation, 3 Cir., 1945 
[1944-1945 Trape Cases { 57,422], 152 F. 2d 
398, also involved a situation wherein it was 
alleged that plaintiff was excluded from a 
“potential market.” It was therein pointed 
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out that there can be an antitrust violation 
by defendant with no injury to plaintiff by 
reason thereof.* It was also noted in the 
case that it is necessatry in a suit for treble 
damages under the Clayton Act to state 
facts showing an intention and prepared- 
ness to engage in business. While in the 
instant case, Tinker & Rasor were in the 
parts business as to their own devices, there 
was no evidence presented which indicated 
that Tinker & Rasor tried to sell parts to 
customers of Stearns or that they intended 
to promote the sale of parts to customers 
of Stearns. John P. Rasor only testified 
that Tinker & Rasor “could supply” cer- 
tain items. By this was meant Tinker & 
Rasor’s items could be used in Stearns’ 
detectors. There was likewise no evidence 
presented which indicated that Tinker & 
Rasor were prepared and equipped to supply 
parts for Stearns detectors. Nor was there 
any direct proof or even allegation made 
that Tinker & Rasor did or did not sell 
parts for Stearns detectors. 


After carefully reviewing the record, it is 
evident that the finding of fact by the trial 
court that Tinker & Rasor did not prove 
the fact of damage is not clearly erroneous, 

kK Ox 


[Rulings] 


We affirm the trial court in its findings 
as to (1) misuse of the patent by virtue of 
Stearns’ leasing and selling of a complete 
detector; (2) non-equivalency of Claim 7 
of Stearns’ detector with Tinker & Rasor’s 
detector; (3) dismissal of Tinker & Rasor’s 
counterclaim for damages; and (4) award- 
ing of costs to Stearns of the first appeal. 


We reverse all other findings and con- 
clusions relating to validity of the patent, 
file wrapper estoppel, misuse through Stearns’ 
licensing agreements, disclaimer and indefi- 
niteness. 

Costs of the present appeals are to be 


divided equally between the parties in view 
of the fact that both parties have appealed. 


14 See also the dissenting opinion of Justice 
Frankfurter in Bigelow v. RKO Radio Pictures 
[1946-1947 TRADE CASES f 57,445], 327 U. Ss: 
251, 267, wherein it is stated ‘‘legal injury is 
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not automatically established by proof of a 
restraint of trade in violation of the Sherman 
Law. See Keogh v. Chicago & Northwestern 
R. Co., 260 U. S. 156, 162-63.’’ 
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[7 68,928] Paul J. Peyser v. General Motors Corporation and E. I. du Pont de 
Nemours and Company. 

Arlyne Zucker, a stockholder of General Motors Corporation, suing on behalf of 
herself and ail other stockholders similarly situated and on behalf of and in the right of 
General Motors Corporation v. General Motors Corporation and E. I. du Pont de Nemours 
and Company. 

Rita Gottesman and Maria Mattiello v. General Motors Corporation and E. I. du Pont 
de Nemours and Company. 


In the United States District Court for the Southern District of New York. Civ. 
Nos. 122-168, 121-313, and 121-251. Filed January 24, 1958. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Where Suit May Be 
Brought—Proper Judicial District—Transfer of Venue—Convenience of Parties and Wit- 
nesses—A motion by a Delaware corporation, with its principal place of business in 
Wilmington, to transfer three antitrust stockholder derivative suits against it from the 
Southern District of New York to the District of Delaware was denied on the ground 
that the corporation did not establish that the convenience of the parties and witnesses 
and the interests of justice would be better served by such transfer. Of the six potential 
witnesses suggested by the corporation, only four were from the Wilmington area, the 
other two resided in Detroit. From the widespread nature of the corporation’s operations, 
it was assumed that many of its other witnesses would be drawn from across the country. 
“To grant the motion on this meager showing that the attendance of 4 company officers 
from Wilmington is required at trial together with the vague assertion that other witnesses 
elsewhere in the country might also be required would be tantamount to dispensing with 
the showing of inconvenience required by long standing authority.” The court noted 
that this was not a case involving local interests but was nationwide in scope. The de- 
fendant and the nominal defendant were two of the largest corporations in the United 
States, with plants and offices scattered throughout the country. Trial in any jurisdiction 
would prove costly and inconvenient and would require the transportation of records and 
witnesses. “In light of the fact that both of these corporations maintain large offices in 
New York, it is impossible to say that this district will not provide at least as convenient 
a forum as the District of Delaware.” The court rejected the contention that heavier 
trial calendars in New York would substantially delay final disposition of the matter. The 
court also noted that, in a Government antitrust action against the defendants, a motion 
to transfer the trial from Chicago to Wilmington had been denied. 


See Private Enforcement and Procedure, Vol. 2, § 9008.600. 


For the plaintiffs: Netter & Netter (Edward Rothenberg and Arthur Netter, of 
counsel), New York, N. Y., for Paul J. Peyser; Morris J. Levy, New York, N. Y., for 
Arlyne Zucker; and William Rosenfeld, New York, N. Y., for Rita Gottesman and 
Maria Mattiello. 


For the defendants: George A. Brooks, New York, N. Y., for General Motors Cor- 
poration, Frank H. Gordon, New York, N. Y., and Hugh B. Cox, Washington, D. C. 
(Covington & Burling, Washington, D. C., of counsel), for E. I. du Pont de Nemours 
and Company. 


[Motion To Transfer Actions] 


Irvinc R. KaurMAn, District Judge [Jn 
full text]: Defendant, E. I. du Pont de 
Nemours and Company moves to transfer 


1 Section 1404(a) provides: 
“For d the convenience of parties and wit- 
nesses, in the interest of justice, a district court 
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three actions pending against it in this dis- 
trict to the United States District Court, 
for the District of Delaware, sitting at Wil- 
mington, Delaware, pursuant to Section 1404 


(2),-28-U..5%CAe 


may transfer any civil action to any other 
district or division where it might have been 
brought.”’ 


© 1958, Commerce Clearing House, Inc. 


Number 93—141 
2-7-58 
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3,027. 


Peyser v, General Motors Corp. 


| Nature of Actions] 


All three suits, which shall be considered 
together for purposes of this motion, arise 
out of du Pont’s ownership of approxi- 
mately 25% of the total outstanding common 
stock of defendant, General Motors Corpo- 
ration, which stock ownership was recently 
found by the Supreme Court [1957 TravE 
Cases J 68,723], 353 U. S. 586 (1957) to 
violate Section 7 of the Clayton Anti-Trust 
Pete) On A 813. 


These are derivative suits by stockholders 
of defendant, General Motors, seeking to re- 
cover on behalf of the corporation from 
defendant, du Pont, substantial profits which 
accrued to the latter out of transactions 
between the two corporations which allegedly 
violated both the Clayton Act, 15 U.S.C. A. 
$12 et seg. and du Pont’s fiduciary obliga- 
tion as controlling stockholder. Two of the 
complaints’? also seek damages for alleged 
overpayment by General Motors on the 
contracts. 


[ Residence of Parties] 


All of the plaintiffs are New York resi- 
dents except plaintiff, Maria Mattiello, who 
resides in New Jersey. 


Defendant du Pont is a Delaware cor- 
poration having its principal place of busi- 
ness in Wilmington, Delaware. Its production 
and sales activities are carried on in many 
states and it maintains an office in the 
Southern District of New York. 


General Motors, the nominal defendant, 
is a Delaware corporation, with its principal 
offices in New York and Detroit. In its 
affidavit General Motors asserts that it has 
35 operating divisions in the United States, 
located in 21 cities. Since none of these 
operating divisions is centered in the South- 
ern District of New York or the District 
of Delaware, General Motors neither joins 
in nor opposes the motion to transfer, but 
rather takes the position that it is a de- 


2 Zucker v. du Pont and General Motors and 
Gottesman and Mattiello v. du Pont and Gen- 
eral Motors. 

8 The criteria to be considered were laid down 
in the forum-non conveniens case of Gulf Oil 
Corp. v. Gilbert, 330 U. S. 501 (1947). They are 
still relevant to cases under § 1404(a). Norwood 
v. Kirkpatrick, 349 U. S. 29 (1955). The most 
important factors are (1) relative ease of access 
to sources of proof; (2) availability of process 
for compelling attendance of unwilling wit- 
nesses and the convenience and cost of ob- 
taining willing witnesses; (3) the effect of pro- 
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centralized organization which will be greatly 
inconvenienced by suit in any jurisdiction. 


[Conveniences | 


In resolving a motion of this kind I must 
weigh the convenience of trial in New York 
as against trial in Wilmington to determine 
in which place the trial can better be con- 
ducted without oppression to either party.’ 


[Defendant’s Contentions] 


It is asserted on behalf of du Pont that 
inasmuch as Wilmington, Delaware, is the 
situs of its principal place of business and 
the place where its Board of Directors meet 
and also the location of its principal admin- 
istrative and executive offices, convenience 
of the parties and the ends of justice will 
be better served by a transfer of the trial 
to that city. More specifically, it is alleged 
that all the Company’s files and records ex- 
cept those currently in use in the branch 
offices and plants throughout the country 
are maintained in its main offices in Wil- 
mington and that most of the witnesses 
whom the moving defendant will have occa- 
sion to call in its behalf are employed by 
du Pont in or around Wilmington. It is 
du Pont’s position that if compelled to 
bring these witnesses to New York for 
trial it will not only bear increased ex- 
penses but the absence of these employees 
from Wilmington would disrupt the normal 
operations of the company and would re- 
sult in substantial expense, inconvenience’ 
and confusion. 

Du Pont makes a similar assertion in re- 
gard to its records, contending that trans- 
portation of the bulky files would be costly 
and further expense would be caused by 
the need to rent additional space to house 
such files in New York. 


[Location of Defendant's Competitors] 


The affidavit of plaintiff, Paul J. Peyser,* 
answers du Pont’s assertions by alleging 
that in order to establish their cases plain- 


(4) the 


longed trial on defendant’s business; 
various public interests involved. 

See Kaufman, Observations on Transfers Un- 
der Section 1404(a) of the New Judicial Code, 
10 F. R. D. 595 (1951); Hurther Observations on 
Transfers under Section 1404(a), 56 Colum. L. 
Rev. 1 (1956). 

4The three suits all being derivative stock- 
holder actions on behalf of General Motors the 
proof required on the part of all of the plain- 
tiffs would be the same. Therefore, the al- 
legations in the Peyser affidavit are equally ap- 
plicable to the remaining plaintiffs. 
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tiffs intend to call du Pont’s competitors in 
the finishes and fabrics fields. These wit- 
nesses will testify as to their attempts to 
sell to General Motors and will be prepared 
to compare their products with du Pont’s 
from the standpoint of price, quality and 
service. He cites Thomas’ Registry of Amer- 
ican Manufacturers which indicates that none 
of these competitors is located in Wilming- 
ton. Of approximately 45 competitors of 
du Pont in the fabrics field, located in 26 
cities, 17 are in and around the City of 
New York. Of approximately 50 enamel 
competitors in 26 cities, 8 are in and around 
the City of New York. The affidavit fur- 
ther asserts that because of du Pont’s 
dominant position in these two fields, many 
of the competitors may be reluctant to 
testify against it. If so, it is contended, the 
100 mile limitation on subpoenas provided 
in Rule 45(e) would prove a greater handi- 
cap in Delaware than in New York. 


The Peyser affidavit further asserts that 
du Pont’s fabrics and finishes department 
operates 11 plants, none of which is located 
in Wilmington, Delaware. Three of these 
plants are located in Parlin, New Jersey; 
Fairfield, Connecticut; Newburgh, New York; 
all of which are within a 60 mile radius of 
New York City. Most of the other 8 plants 
are closer to New York City than they 
are to Wilmington. 


Indeed, du Pont’s affidavit admits that 
the sales of fabrics and finishes were handled 
by the Detroit Office. Negotiations were 
conducted by sales personnel of that office 
with purchasing representatives of General 
Motors whose offices also are in or near 
Detroit. The contracts were effectuated in 
Detroit and filed there. Thus du Pont takes 
the position that the business records relat- 
ing to sales of finishes and fabrics are 
located in Wilmington “and/or” Detroit and 
the responsible personnel are in Wilmington 
and Detroit. 


[Burden on Movant] 


While it is true that a transfer may be 
ordered under § 1404(a) upon a lesser show- 
ing of inconvenience than would be required 
to warrant a dismissal under the doctrine 


5 “The choice of venue is to be determined by 
a preponderance of the facts and the burden 
is on the moving party. To attempt to resolve 
the niceties involved in balancing the relative 
conveniences and inconveniences of all of the 
parties to any degree of certainty, resort must 
be had to an apothecary’s scale and a crystal 
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of forum non-conveniens, Norwood v. Kirk- 
patrick, 349 U. S. 29 (1955), the burden 
nevertheless is upon the movant to show 
that the convenience of the parties and the 
interests of justice will be better served in 
the other district. Plaintiffs’ right to choose 
the forum is still a relevant consideration, 
so that where the interests are evenly bal- 
anced transfer should be denied. Nor are 
judges required to draw hair lines to deter- 
mine where the equities preponderate in a 
situation where they are nearly in balance.” 
The moving party must make a clear-cut 
showing that when all the interests are con- 
sidered, trial would more conveniently pro- 
ceed and the interests of justice would be 
better served in the other district. 


[Witnesses] 


Thus more is required of the movant than 
the mere assertion that it may call a desig- 
nated number of witnesses at the trial. Of 
greater importance to a judge in determin- 
ing a motion of this type is the materiality 
of the matter to which these witnesses will 
testify. National Tea Company v. The Mar- 
seille, 142 F. Supp. 415, 416 (S. D. N. Y. 
1956); Jenkins v. Wilson Freight Forwarding 
Co., 104° EB.” Supp. 422, °4240(S.) Daa Nesey 
1952); Keller-Dorian Colorfilm Corp. v. East- 
man Kodak Co. [1948-1949 TrapE CASES 
{ 62,487], 88 F. Supp. 863, 866 (S. D. N. Y. 
1949). 


The movant should endeavor to provide 
the court with a list of its principal wit- 
nesses and their locations, along with a brief 
statement of the matter to which it is antici- 
pated they will be called upon to testify. 
Though I recognize that it is somewhat 
difficult at this stage of the proceeding for 
the parties to anticipate with any degree of 
accuracy their needs as to the number and 
character of witnesses they will ultimately 
use, it is nevertheless incumbent upon the 
moving defendant to show by trial in New 
York it will be greatly inconvenienced in 
the production of witnesses and documents. 
In this case 6 potential witnesses are sug- 
gested by du Pont. Of the 6, only 4 are 
from the Wilmington area, the other 2 resid- 
ing in Detroit. From the wide-spread nature 
of du Pont’s operations I may assume that 


ball, neither of which implements are available 
to this court.’’ United States v. BH. I. du Pont 
de Nemours & Co. [1950-1951 TRADE CASES 
f 62,557], 87 F. Supp. 962, 965 (N. D. Ill. 1950); 
see also Frank, J. in Ford Motor Co. v. Ryan, 
182 F. 2d 329, 331 (C. A. 2) cert. denied 340 U. S. 
851 (1950). 
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many of its other witnesses will be drawn 
from across the country. This conclusion is 
supported by du Pont’s affidavits which as- 
sert that other witnesses required for the 
defense of the action “will almost certainly 
be employed in the Fabrics and Finishes 
Division of the Company and located either 
in Wilmington or places other than the 
Southern District of New York.” To grant 
the motion on this meager showing that 
the attendance of 4 company officers from 
Wilmington is required at trial together 
with the vague assertion that other wit- 
nesses elsewhere in the country might also 
be required would be tantamount to dis- 
pensing with the showing of inconvenience 
required by long standing authority. 


[Government Sut] 


On the basis of du Pont’s affidavits it is 
most reasonable to infer that many of the 
witnesses and documents it will require are 
located in and around the Detroit, rather 
than the Wilmington, area. In this regard 
I consider it significant that in the Govern- 
ment’s antitrust action against defendants 
(upon which the instant suits are based) a 
preliminary motion to transfer the trial from 
Chicago to Wilmington was denied. United 
States v. E. I. du Pont de Nemours & Co. 
[1950-1951 TrapE Cases { 62,557], 87 F. 
Supp. 962 (N. D. Ill. 1950) cert. and mand. 
denied, 339 U. S. 941, appeal dismissed 
[1950-1951 Trape CAsEs { 62,633], 339 U.S. 
959 (1950). It was noted at that time that 
material records pertaining to the issues in- 
volved were located in Detroit and that in 
any event the records and witnesses would 
have to be transported either to Wilming- 
ton or Chicago. Observing that Detroit was 
geographically closer to Chicago than to 
Wilmington, Judge LaBuy found that a 
transfer “would probably cause as much 
inconvenience to some of the parties and 
their witnesses as it would convenience 
others, and a transfer would not be in the 
interests of justice.” Jd at 965. Such con- 
siderations as impelled Judge La Buy to 
arrive at this determination are equally com- 


®In a letter supplemental to its affidavits 
(dated January 10, 1958) du Pont cites as an 
additional reason for the transfer the fact that 
a fourth action based on the same facts, Singer 
». du Pont and General Motors, has been insti- 
tuted in the District of Delaware. While the 
courts may consider the existence of a pending 
similar action in the other district, this is never 
of controlling importance. In all of the cases 
cited to me by du Pont the other factors con- 
sidered by the court were sufficient in them- 


Trade Regulation Reports 


Cited 1958 Trade Cases 
Peyser v. General Motors Corp. 


73/731 


pelling here. Furthermore, I might note 
that whereas in the prior suit defendants 
were burdened with transporting their wit- 
nesses and documents from Wilmington to 
Chicago, in the instant action a trial in New 
York would be considerably less an imposi- 
tion on defendant in view of the relatively 
shorter distance between Wilmington and 
New York. 


[Scope of Case—Court Calendars] 


It should be emphasized also, that this is 
not a case involving local interests, but is 
rather nationwide in its scope. See United 
States v, National City Lines [1948-1949 
TRADE CASES {[ 62,259], 334 U. S. 573, 591 
(1948); Keller-Dorian Colorfilm Corp. v. East- 
man Kodak Co. [1948-1949 TrapE CASES 
J 62,487], 88 F. Supp. 863, 865 (S. D. N. Y. 
1949); United States v. Scott & Williams 
[1950-1951 TrapeE Cases § 62,559], 88 F. 
Supp. 531, 535 (S. D. N. Y. 1950). General 
Motors and du Pont are two of the largest 
corporations in the United States, with 
plants and offices scattered throughout the 
country. Trial in any jurisdiction will prove 
costly and inconvenient and will require the 
transportation of records and witnesses. In 
light of the fact that both of these corpora- 
tions maintain large offices in New York, it 
is impossible to say that this district will 
not provide at least as convenient a forum 
as the District of Delaware. Nor do I find 
particularly persuasive the argument ad- 
vanced by du Pont that heavier trial calen-, 
dars in New York would substantially delay 
final disposition of the matter. Though un- 
der § 1404(a) the court may consider the 
condition of the dockets in the two dis- 
tricts, Fannin v. Jones, 229 F. 2d 368 (C. A. 
6) cert. denied 351 U. S. 938 (1956) it is 
never a factor to which great weight is 
assigned. Umited States v. Scott & Williams 
[1950-1951 Trape Cases 62,559], 88 F. 
Supp. 531, 535 (S. D. N. Y. 1950). Further- 
more, in light of the recent accomplishments 
in clearing the calendars of this district, I 
find it to be a consideration of little or no 
importance.® 


selves to warrant transfer. Nor does du Pont 
cite any case where a prior action was trans- 
ferred to a district where a later action was 
instituted. In Caldwell Manufacturing Co. v. 
Unique Balance Co.,18 F. R. D. 258 (S. D.N. Y. 
1955) both actions were commenced on the 
same day. But there the motion was granted 
primarily on the ground that the plaintiff had 
failed to name an indispensable party in the 
action in the transferror district. 
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[Motion Denied] 


The motions to transfer are accordingly 
denied. So ordered. 


[T 68,929] United States v. Swift & Company, Armour & Company, Wilson & Co., 
Inc., and The Cudahy Packing Company, et al. 


In the United States District Court for the District of Columbia. 
Filed January 9, 1958. 


Case No. 211 in the Antitrust Division of the Department of Justice. 


Equity No. 37623. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Transfer of Action After Consent Decree Entered—Power of Court To Transfer—Con- 
venience of Parties and Witnesses—Interest of Justice—A Government antitrust action, 
in which the defendants sought to modify a consent decree which had been entered against 
them, was transferred from the District Court for the District of Columbia to the District 
Court for the Northern District of Illinois, Eastern Division, under Section 1404(a), 
Title 28, United States Code, which provides for the transfer of “any civil action.” The 
power to transfer possessed by courts under Section 1404(a) extends to the transfer of a 
civil action in which a final judgment has been entered. The Government had contended 
that the action was brought to a conclusion by the entry of the decree, that thereafter it 
was not a pending action, and that, therefore, it was not a “civil action” within the meaning 
of the section. The fact that the consent decree contained a provision retaining the 
jurisdiction of the District Court for the District of Columbia to modify the decree did 
not prevent the transfer. Also, the fact that a prior motion for modification of the decree 
had proceeded to conclusion without any effort by the defendants to transfer the action 
did not bar the transfer. Upon consideration of all relevant factors, the court found that 
it would more fully serve the convenience of the parties and witnesses if the case were 
transferred for all purposes to Illinois than if it were retained in the District of Columbia. 
The court further found that such transfer would be in the interest of justice. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8221.230, 8361.05, 
8361.10, 8421. 


For the plaintiff: Harry N. Burgess, Alfred Karsted, and George Avery, Antitrust 
Division, Department of Justice. 


For the defendants: Arthur C. O’Meara, Chicago, Ill., and Earl G. Spiker, Washing- 
ton, D. C., for Swift & Co. Kirkland, Fleming, Green, Martin & Ellis, Chicago, IIL; 
E,. Houston Harsha, Chicago, Ill.; and Perry S. Patterson, Washington, D. C., for Armour 
& Co. McDermott, Will & Emery, Chicago, Ill.; Walker Smith, Chicago, Ill.; Hamilton 


& Hamilton, Washington, D. C.; and William B. Jones, Washington, D. C., for Cudahy 
Packing Co. 


For a prior opinion of the U. S. Supreme Court, see 1932-1939 Trade Cases 7 55,005. 


Memorandum Opinion 
[Motion], 

Cuartes F. McLAucuHtin, District Judge 
[In full text]: This is a joint motion of 
defendants Swift and Armour to transfer 
the suit to the United States District Court 
for the Northern District of Illinois, East- 
ern Division. 

[Consent Decree] 


The suit is an antitrust action by the 
United States against defendants Swift, 
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Armour and others. It was filed in this 
court on February 27, 1920. On the same 
date the defendants filed answers denying 
unlawful acts, but also on the same date 
agreed to the entry of a consent decree, 
and said consent decree was thereupon 
filed on February 27, 1920. Thus, the filing 
of the Government’s complaint, the de- 
fendants’ answer and the consent decree 
occurred simultaneously on February 27, 
1920. There was no trial. By the terms of 
this consent decree, defendants agreed not 
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to engage in certain types of business activi- 
ties in connection with the operation of their 
packing companies. 


[Modification of Decree| 


On August 10, 1929, Swift and Armour 
filed petitions for certain modifications of 
the consent decree, said petitions being 
supplanted by amended petitions filed on 
April 2, 1930. On January 31, 1931, after 
a lengthy trail, Judge Jennings Bailey of 
this court entered an order granting, in part, 
the defendants motion for modification of 
the terms of the consent decree of 1920. 
The Supreme Court of the United States, on 
May 2, 1932, reversed the judgment of 
modification of the decree. (United States v. 
Swift, et al. [1932-1939 Trane Cases J 55,005] 
286 U. S. 106) 

In the opinion reversing Judge Bailey’s 
order of modification of the 1920 decree the 
Supreme Court, speaking through Justice 
Cardozo, said (p. 119): 


“We are asking ourselves whether any- 
thing has happened that will justify us 
now in changing a decree. The injunction, 
whether right or wrong, is not subject to 
impeachment in its application to the 
conditions that existed at its making. 
* * * Life is not static and the passing 
of a decade has brought changes to the 
grocery business as it has to every other. 
The inquiry for us is whether the changes 
are so important that dangers, once sub- 
stantial, have become attenuated to a 
shadow. * * * Nothing less than a clear 
showing of grievous wrong evoked by 
new and unforeseen conditions should 
lead us to change what was decreed after 
years of litigation with the consent of all 
concerned.” 

Since May 2, 1932, the consent decree of 
February 27, 1920 has remained unmodified, 
and so, also, has the decision of the Supreme 
Court announcing the controlling criterion 
to be employed in determining applications 
for modifications of said decree. 


[Motions] 


In November and December 1956, defend- 
ants Swift, Armour and Cudahy filed mo- 
tions and petitions for modifications of the 
consent decree. On September 9, 1957, the 
Government filed a motion for summary 
judgment. On the same date defendants 
Swift and Armour filed the joint motion to 
transfer, referred to above. 


Trade Regulation Reports 


Cited 1958 Trade Cases 
U.S. v. Swift & Co. 


73,733 


This suit having been referred to this 
judge of this court in October, 1957 under 
special assignment to hear all motions and 
other proceedings therein; oral arguments 
on the joint motion of defendants Swift and 
Armour to transfer this case to the District 
Court for the Northern: District of Illinois, 
Eastern Division, were fully presented by 
counsel for the movants, Swift and Armour, 
and for the respondent the Government. 


[Motion to Transfer] 


The joint motion to transfer is brought 
under Title 28, Section 1404(a) United 
States Code, which provides as follows: 


“For the convenience of parties and wit- 
nesses, in the interest of justice, a district 
court may transfer any civil action to any 
other district or division where it might 
have been brought.” 

The determination of the motion to trans- 
fer depends on two issues. First, does the 
court have power under Section 1404(a) to 
transfer this action and Second, if the court 
has that power should it exercise its discre- 
tion in favor of such transfer. 


[Power to Transfer] 


The movants’ basis for assertion of the 
possession of power by the court to order 
transfer rests upon the terms of Section 
1404(a) above quoted. Reliance is placed 
on the grant of power to the court in the 
words of the statute to transfer “any civil: 
case” to another court for the reasons set 
forth in the statute as grounds therefor. 


Respondent makes the following conces- 
sions as to the power of transfer granted 
the court by the statute. 


1. The original 1920 complaint could 
have been filed in Northern District of 
Illinois, Eastern Division. 

2. Section 1404(a) applies to antitrust 
cases. 

3. Section 1404(a) applies to cases which 
were filed and were pending prior to 
passage of that statute, but which had not 
been reduced to judgment. 

4. Were this an original action in which 
the only procedural step that had been 
taken was the filing of a complaint by 
the Government, the defendants might 
properly seek to invoke Section 1404(a) 
and upon a proper showing this court 
would have discretion to transfer this 
case to Chicago, or to any other forum 
which they might establish as a more 


convenient one. 
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Respondent further concedes that had the 
present suit been instituted as of the date 
of the filing of the motion to transfer it 
would have interposed no objection to the 
transfer sought by the movants. But re- 
spondent contends that this is not a motion 
to transfer filed in a civil action which this 
court has power under Section 1404(a) to 
transfer, but rather is a motion to transfer 
filed after a final judgment had been entered 
and, that at that time, there existed no 
pending case to which said motion was 
applicable, or over which this court had 
jurisdiction to enter an order of transfer 
under said statute; that respondent is seek- 
ing by motion to secure an order of this 
court empowering another court to modify 
said final judgment; that no other court 
possesses power to modify a decree of this 
court; that respondent is in fact seeking 
modification of said final order under the 
pertinent terms and provisions of Rule 60(b) 
of the Federal Rules of Civil Procedure; 7* 
that said rule vests solely in the court which 
entered the final order the power to modify 
such order and that a transfer of a civil 
case, including a final order therein, to 
another court for the purpose of seeking 
modification of said final order in the trans- 
feree court would have the effect of de- 
stroying Rule 60(b). 


[Questions Presented] 


The determination of the first issue rests, 
therefore, on the narrow question as to 
whether the power to transfer possessed by 
courts under Section 1404(a), extends to 
the transfer of a civil action in which a final 
judgment has been entered. This narrow 
question is further affected by the presence 
in the final judgment of the following pro- 
vision as set forth in Paragraph 18 of the 
consent decree of 1920; 


“* * * that jurisdiction of this cause be, 
and is hereby, retained by this court for 
the purpose of taking such other action 
or adding at the foot of this decree such 
other relief, if any, as may become neces- 
sary or appropriate for the carrying out 
and enforcement of this decree and for 
the purpose of entertaining at any time 
thereafter any applications which the 
parties may make with respect to this 
decree.” 


No decided case has been submitted to 
the court by counsel on either side involving 


1“On motion and upon such terms as are just 
the court may relieve a party * * * from a final 
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the question of the applicability of Section 
1404(a) to a petition or motion for transfer 
of a case in which a judgment has been 
previously entered, and all counsel state that 
in their opinion none exists. The court’s 
research, likewise, has not served to dis- 
close such a case. In the circumstances, the 
question of the applicability of the statute 
to the facts involved herein must be deter- 
mined by a construction of the statute in 
the light of those facts. 


[Scope of Section] 


Counsel for the Government contend that 
under the strict statutory construction rule 
the court is required to construe the words 
of the statute “any civil action” to read, in 
effect, “any civil action in which a judg- 
ment has not been entered” and as basis 
for said contention assert that the entry of 
a judgment terminates or ends a civil action 
and causes said action, thereupon, to become 
non-existent. Government counsel further 
contend that counsel for the movants have 
failed to establish, by a showing of legis- 
lative intent, that the words “any civil ac- 
tion” in the statute include a civil action 
in the posture of the case at bar. The court 
has not been persuaded that the words in 
question are themselves ambiguous or that 
ambiguity is present in the entire statute 
so as to make necessary or, indeed, per- 
tinent, any consideration of legislative intent 
in connection with the meaning of said 
words. “The short answer is that there is 
no need to refer to the legislative history 
where statutory language is clear.” Ex 
Parte Collett 337 U. S. 55 — 60 (1948) and 
cases cited. Should it be felt, however, that 
reason exists for inquiry into legislative 
intent to ascertain what is covered by the 
term “any civil action” in Section 1404(a) 
—despite this court’s belief that no such 
reason does exist—adequate judicial sup- 
port is found in the following pronounce- 
ments that the intendment of the Congress 
in the enactment of Section 1404(a) was to 
prescribe for the transfer by one court to 
another of any case in the transferor court 
without qualification or exception. 


The following decisions construing Sec- 
tion 1404(a) are unanimous in their conclu- 
sion that the statute by clear intendment 
embraces within its scope all civil actions 
without exception: 


judgment * * * (for) any other reason justifying 
relief from the operation of the judgment.” 
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United States v. National City Lines [1948- 
1949 TRavEe Cases { 62,319] 80 F, Supp. 734, 
741-42 (D. C. Cal. 1948). The court states: 


goats a fundamental rule of statutory 
interpretation that a statute general in its 
language is to be given general applica- 
tion. No exceptions will be read into a 
statute of such character. The legislative 
history of the revision of this portion of 
the Judicial Code evidences an intention 
to follow the accepted pattern in this 
respect. This also appears from the use 
of the adjective ‘any’, which is defined 
as follows: 


“1, One indifferently out of a number; 
one (or, as pl. some) indiscriminately 
of whatever kind; specif; (a) Indicating 
a person, thing, event, etc., as not a par- 
ticular or determinate individual of the 
given category but whichever one chance 
may select; this, that, or the other; one 
or another; * * * (b) Indicating a person, 
thing, etc., as one selected without re- 
striction or limitation of choice, with the 
implication that every one is open to 
selection without exceptions; * * * (c) 
Indicating one person, thing, etc., taken 
with indifference to quality; one or some, 
however excellent or poor (more often 
the latter); as, any plan would be better 
than no plan’ 

““any’ covers everything in a category 
or class. Its use excludes exceptions 
unless they are specifically given. For 
its primary meaning is ‘one indefinitely, 
or indifferently, out of a number,’ And 
that the aim was to use the word in that 
sense is evident from the legislative his- 
tory already given. This is also apparent 
from the fact that whenever, in this 
revision, the Congress intended either the 
whole revision or a specific provision in 
it, not to apply, they made specific excep- 
tions from the generic phraseology.” 
(emphasis in opinion) 

United States v. E. I. du Pont de Nemours 
& Co. [1948-1949 TrapvE Cases { 62,401] 83 
FE. Supp. 233, 235 (Di Co Dz GC. 1949) 


“This provision (Section 1404(a)) in- 
troduced a new principle into Federal 
judicial procedure. It is a comprehen- 
sive, general statute applicable to all civil 
actions without exception. * * * obvi- 
ously the Congress intended that it 
(Section 1404(a)) should be comprehen- 
sive and all exclusive in its scope” (Citing 
United States v. National City Lines, 
Supra) * * * 

“As stated above, it (Section 1404(a)) 
is comprehensive in its nature and covers 
all civil action, irrespective of the nature 
of the parties or of the subject matter.” 
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The above cited cases are not on all fours 
with the instant case from a factual stand- 
point, in that neither involves proceedings 
to transfer under Section 1404(a) in an 
action in which a judgment had been entered 
prior to said transfer proceedings. 

The court has studied the Government’s 
contention that the action was brought to 
a conclusion by the entry of judgment in 
1920 and that thereafter it was no longer 
an existing or pending case and that for 
that reason it is not a civil action within 
the terms of Section 1404(a), and conse- 
quently not subject to transfer by the opera- 
tion of said statute. In making a determination 
regarding that contention of the Govern- 
ment the court has carefully considered 
the facts and circumstances surrounding 
the action; its nature and character; its 
origination; the entry of the consent decree 
coincidentally with the filing of the com- 
plaint in 1920; the extensive trial before 
Judge Bailey in 1930 involving essentially 
the same type of situation presented im- 
mediately by the defendants’ petition and 
motion for modification; the contents of 
Paragraph 18 of the 1920 decree, supra, and 
the words of Justice Cardozo above quoted 
from United States v. Swift, supra, and his 
further words found on page 114 of that 
opinion “A continuing decree of injunction 
directed to events to come is subject al- 
ways to adaptation as events may shape 
the need.” The circumstances of the entry 
of judgment prior to the filing of motion , 
for transfer in this case does not lessen, in 
the court’s opinion, the positive force of the 
decisions of the courts, above quoted, that 
the words “any civil action” in the statute 
are definite and certain in their meaning 
and unlimited and unaffected in any way 
in their application. In reliance on these 
decisions and in the light of the foregoing 
facts and circumstances, the court is of the 
opinion that the Government’s contention 
that the case was terminated or put an end 
to by the entry of the 1920 decree is un- 
realistic, and, so, can only conclude that 
the case is a pending case, and that it comes 
within the purview of the transfer statute. 
Consequently the court holds that it pos- 
sesses the power to order the transfer under 
Title 28, Section 1404(a) United States Code. 

Nor, as the court interprets the statute, 
should any greater weight attach to the 
Government’s contention, addressed to the 
question of the court’s power to transfer 
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and also to the issue of public interest, that 
the power to modify the decree is a residual 
power possessed only by this court as the 
court which entered the decree. The grant 
of power in the statute to this court to 
transfer any civil action, constitutes, in the 
court’s opinion, a correlative grant of power 
to the transferee court over the transferred 
case in all its aspect. Neither does the 
court feel impelled to alter that view on 
the ground, asserted by the Government, 
that movants are relying on Rule 60(b) of 
the Federal Rules of Civil Procedure, and 
that therefore the application for transfer 
is in reality an effort to transfer only a 
motion and not a civil action; that the 
transfer would have the effect of destroy- 
ing said Rule 60(b) which the court obvi- 
ously is not empowered to destroy, and, 
thus that the transfer would not be in the 
interest of justice. The application upon 
which the court is required to rule is, in the 
court’s opinion, one for transfer of the en- 
tire case, including all unresolved motions 
and proceedings present in the case. 


[Convenience of Parties and Witnesses] 


Arriving at the issue as to whether its 
discretion should be exercised in favor of 
transfer, the court is directed by the provi- 
sions of the pertinent statute to consider 
two elements; namely, first the convenience 
of the parties and witnesses and second the 
interest of justice, and to base its resolution 
of this issue upon said provisions. In re- 
solving this issue it is incumbent on the 
court to consider fully all factors that bear 
upon the legal, factual and practical phases 
of the situation. 


In approaching the questions involved 
in this issue the court has taken heed of 
the following circumstances relied on by 
the defendants, as movants herein, in sup- 
port of their application for transfer: the 
general nature and character of the litiga- 
tion and the purpose on the part of the 
Government in the initiation of the action; 
the fact that the decree was entered into 
in the year 1920 by consent of the parties; 
that all original pleadings of the parties 
were filed simultaneously with the consent 
decree and that no trial was involved; that 
the decree exists today in its original form, 
effort on defendants’ part to modify it 
having been unsuccessful as a result of the 
Supreme Court’s reversal in 1932 of this 
court’s order of partial modification; that 
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the defendant corporations, the moving 
parties herein, are domiciled in the federal 
judicial district to which they seek to have 
the case transferred; that their headquarters 
and their books and records are located in 
said district; that their officers and em- 
ployes who will be called upon to testify 
are likewise located there; that defendants’ 
counsel maintain their law offices in the 
City of Chicago in said district; that large 
savings of expense will accrue to movants 
through transfer of the action to Chicago; 
that in a substantial number of instances in 
recent years the Government has instituted 
antitrust actions in Chicago and at loca- 
tions west of Chicago against defendants 
domiciled in the respective federal court 
jurisdictions in which the suits were filed, 
and that in a number of other instances 
antitrust suits against defendants domiciled 
in Chicago, instituted elsewhere, have been 
transferred pursuant to Section 1404(a) to 
the federal court in Chicago and that from 
the standpoint of convenience, the Gov- 
ernment is equipped to prosecute antitrust 
cases against Chicago domiciled defendants 
in the federal court in Chicago, the court 
to which transfer is sought herein. 


The court has given equally full attention 
and study to the following considerations 
stressed by the Government, as the re- 
spondent, in support of its vigorous con- 
tention that the defendants’ prayer for 
transfer should be denied: that the Gov- 
ernment’s law office charged with the prose- 
cution of this case is located in Washington, 
together with the accumulation of records 
pertinent to the litigation over the years 
since 1920; that Government agencies re- 
lated to defendants’ various business activi- 
ties are situated in Washington; that the 
claims of movants Swift and Armour to 
the effect that their respective savings of 
expense in the event of trial in Chicago in 
the amounts respectively, of $150,000.00 and 
$100,000.00 show an unexplained disparity 
of 50% and that a total saving of $250,000.00 
to movants should not, in any event, be 
considered by the court as a factor to be 
taken into account in connection with 
transfer in view of the large admitted as- 
sets of the movants and their consequent 
ability to bear the additional expense inci- 
dent to trial in Washington; that savings 
to the Government resulting from denial of 
transfer will be in excess of $40,000.00; that 
defendants raised no objection at the time 
of the filing of the action over the exercise 


© 1958, Commerce Clearing House, Inc. 


Number 94—75 
2-21-58 


of control thereof by this court, but on the 
contrary consented thereto and to the entry 
of a decree in the case; that defendants’ 
application for modification in 1930 and the 
trial incident thereto, constituted further 
evidence of lack of objection on defendants’ 
part to said exercise of control by this court 
over this litigation; that the case, as an 
ended or concluded case by virtue of the 
entry of the final decree, is not a transfer- 
able case within the contemplation of the 
transfer statute; that if, arguendo, it is a 
transferable case within the statute’s pur- 
view, the court should not exercise its 
discretion in favor of transfer because it has 
not been demonstrated that it would be for 
the convenience of parties and witnesses 
that transfer should be ordered; that from 
the standpoint of the interest of justice, it 
would be wholly improper to remove this 
case to Chicago, because said removal 
would be against the interest of justice 
since it would constitute an approval by 
the court of the removal, in actuality, of a 
post judgment motion which constitutes 
only a collateral part of a case, under the 
guise of removal of a case within the terms 
of the removal statute and would be equally 
offensive to the interest of justice since it 
would result, in effect, in approving the 
practice, nowhere sanctioned, of allowing 
One court to take jurisdiction over a decree 
of another court for purposes of potential 
modification thereof. The latter conten- 
tions have already been discussed herein 
in connection with the question of the 
court’s power to transfer, and the court’s 
conclusions therein announced seem appli- 
cable, as well to the issue of the interest of 
justice in connection with the court’s exer- 
cise of discretion. 


The court feels a peculiar sense of obliga- 
tion to regard the application to transfer, 
within the framework of the controlling 
statute, in its broad aspects rather than 
narrowly. This action is one of great scope 
and magnitude which, if tried, will embrace 
inquiry into national, if not, indeed, inter- 
national trends, transactions and develop- 
ments, present, past and potential in the 
food industry and allied industries, includ- 
ing the assembling, unfoldment and analysis 
of a vast array of factual material bearing 
on production, processing, transportation 
and marketing of food products. The case 
has been aptly characterized by counsel for 
the Government as one of the major anti- 


Trade Regulation Reports 


Cited 1958 Trade Cases 
U.S. v. Swift & Co. 


73,737 


trust cases in the federal courts. The 
elaborate showings by way of affidavits, the 
extensive briefs of counsel and the lengthy 
and exhaustive oral arguments which have 
been presented in connection with this pre- 
liminary motion indicate the breadth of the 
proceedings to follow to conclusion in the 
case. 


Regarding particularly the element of 
convenience of parties and witnesses, it 
seems obvious that the case should be ac- 
corded necessary judicial attention in the 
forum best calculated to permit the develop- 
ment of the record with the least possible 
difficulty and with the greatest possible 
convenience. It is clear from the represen- 
tations made and relied upon by the re- 
spective parties that some inconvenience to 
parties and to witnesses will follow whether 
the case be transferred or retained in this 
jurisdiction. The Government will suffer 
some degree of inconvenience if the suit is 
transferred and the defendants, likewise, 
will be inconvenienced if the application 
for transfer is denied. Extensive showings 
have been presented to the court by the 
parties setting forth in detail the results 
which it is claimed will follow, from the 
standpoint of convenience, in the event, 
respectively, of transfer or denial thereof. 
In the circumstances the court is confronted 
with the duty and responsibility of balanc- 
ing the inconveniences of the respective 
parties and witnesses and of arriving at a, 
determination of the issue of convenience 
of parties and witnesses posed by the facts 
as related to the statute. The court has 
undertaken to discharge that duty and re- 
sponsibility and in doing so has taken into 
account and carefully considered all the 
showings of the parties and the applicable 
arguments of counsel. On the basis thereof 
the court finds that the showings, on bal- 
ance, preponderantly establish that it would 
more fully serve the convenience of parties 
and witnesses if the case were transferred 
for all purposes to the District Court of 
the United States for the District of Illinois, 
Eastern Division, than if it were retained 
in the District Court of the United States 
for the District of Columbia. The court 
finds that such transfer would effect savings 
of time of travel of witnesses and simplifi- 
cation of production of evidence, both as to 
records and as to verbal testimony. The 
court further finds that substantial savings 
of expense, over all, would result from trial 
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of the action in the Chicago jurisdiction 
rather than in the Washington jurisdiction. 
The court finds that the showing of sub- 
stantial savings of expense to the movants, 
defendants Swift and Armour, which will 
result from trial in Chicago rather than in 
Washington is offset only in relatively 
small degree by the showing of savings to 
the Government resulting from trial in 
Washington, and that the net, over-all 
savings, resulting from transfer is an ele- 
ment in favor of transfer which the court 
should take into account along with all the 
factors in connection with the issue of con- 
venience of parties and witnesses. 


[Interest of Justice] 


As to the issue of the interest of justice 
involved in the transfer application, the 
Government, while insisting that the court 
lacks power to transfer this action, takes 
the position, arguendo, that if such power 
is possessed by the court, it would not be 
in the interest of justice to exercise it 
herein. The court, in the course of its 
discussion of the issue of the power of the 
court to order transfer, has expressed cer- 
tain views on the subject of interest of 
justice which appear pertinent at this point, 
and these views need not be restated here. 


The element of proper forum for judicial 
inquiry and determination and the element 
of the expedition of the necessary judicial 
processes are of prime importance, in the 
court’s judgment, in connection with the 
issue of the interest of justice. The initia- 
tion of many antitrust cases by the Govern- 
ment in the Chicago federal court jurisdic- 
tion plus the removal of many such suits 
involving defendants domiciled in Chicago 
from jurisdictions where said suits have 
been filed, to Chicago as the home judicial 
jurisdiction of the defendants, has persua- 
sive weight with the court in favor of 
transfer in the interest of justice in the 
instant action. Another consideration which 
the court regards as impressive, in con- 
nection with the determination of the issue 
of the interest of justice, under the statute 
herein involved, is the fact that Chicago, 
the seat of the District Court of the United 
States for the District of Illinois, Eastern 
Division, is the center of the meat packing 
industry of the United States and the focal 
point of defendants’ administrative opera- 
tions. It appears to the court that is the 
logical forum in which to litigate the issues 
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involved in this action. While it is true 
that the section within the Department of 
Justice which has handled all parts of this 
litigation to date has its offices, its staff and 
its records relating to the case, in Washing- 
ton, it is equally true that the section within 
the Government department handling anti- 
trust cases in Chicago has its offices in 
that city. 


Important in connection with the interest 
of justice involving the element of expedi- 
tion of the judicial processes and deter- 
mination resulting therefrom, in the court’s 
opinion, is the factor of the delay neces- 
sarily incident to the highly congested state 
of the docket in this judicial district. The 
crowded condition of the calendar and the 
pressure of continuous trials and other 
judicial proceedings in this court because of 
the presence of Government agencies in 
Washington and of the many extraordinary 
statutory jurisdictions of this court are too 
well known to require elaboration—see 
Judge Holtzoff’s opinion ordering removal 
of the antitrust action in U. S. v. du Pont 
[1948-1949 Trape Cases § 62,401], 83 Fed. 
Supp. 233 (1949) under Section 1404(a) 
from the District of Columbia to the Dela- 
ware District, the home jurisdiction of the 
defendants. 


[1930 Motion] 


The fact that a motion for modification 
of the 1920 decree was filed by defendants 
in 1930 and proceeded to conclusion before 
one of the judges of this court in 1931, 
without effort on the part of defendants to 
transfer the case to another judicial dis- 
trict, does not, in the circumstances, in the 
opinion of the court, militate against the 
defendants as movants in the present pro- 
ceeding. Title 28, Section 1404(a) was not 
in existence at the time of the filing of the 
motion for modification in 1930 and did not 
come into existence until 18 years there- 
after, so that recourse to a proceeding of 
the character of the instant motion to trans- 
fer was not available to defendants at that 
time. Furthermore, the fact that the 1930 
motion for modification was tried at length 
to final order before one of the judges of 
this court in 1931 gives to the present mo- 
tion no type of fixation in this court. The 
judge who heard and determined the 1930-31 
motion has retired and no judge who is at 
present an active member of this court was 
a member thereof in 1930 or in 1931 at the 
time of the modification. Thus the mem- 
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bers of this court have no more familiarity 
with this case than do the members of the 
United States District Court in Illinois. 
Consequently the District Court of the 
United States for the District of Illinois, 
Eastern Division, will approach considera- 
tion of this case in exactly the same way 
in which it would be approached by the 
District Court of the United States for the 
District of Columbia if it were retained in 
this jurisdiction. 


[Summary Judgment Motion] 


The court has considered the motion to 
transfer in advance of the completion of 
the issues on the motion for summary judg- 
ment for the reason, as indicated by the 
court during the argument of the motion 
to transfer, that the summary judgment in 
a case of this nature and extent will involve 
time and effort, in all likelihood, greater 
than that involved in the majority of trials. 
Furthermore the court has considered the 
transfer motion in advance of the motion 
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for summary judgment in order to eliminate 
the situation that would result, in the event 
of transfer, of transferring a case in which 
the transferring court had ruled on an im- 
portant element of the case which the trans- 
feree court should be allowed to be free to 
rule upon itself. 


[Ruling] 


Premises considered, the court finds that 
it is established that, for the convenience of 
parties and witnesses, in the interest of 
justice, this civil action should be trans- 
ferred to the United States District Court 
for the Northern District of Illinois, Eastern 
Division. Therefore the motion of defend- 
ants Swift and Armour to transfer this case 
is sustained. 

Counsel for the defendants Swift and 
Armour will prepare order of transfer in 
accordance with this opinion of the court. 
Counsel for Cudahy has not joined in this 
motion but has expressed agreement to 
transfer if ordered by the court. 


[7 68,930] E. V. Prentice Machinery Co. and Prentice Machinery Works, Inc. v. 
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[Appeal] 

Hamtiey, Circuit Judge [Jn full text]: 
Plaintiffs appeal from a judgment for defend- 
ant in this treble damage action brought 
under § 4 of the Clayton Act, 15 U.S.C. A. 
§ 15. Prior to the nonjury trial, defendant 
admitted liability, but denied that plaintiffs 
had sustained any damage. The trial court 
adopted this view. On appeal, plaintiffs con- 
tend that the controlling law of damages in 
antitrust suits was disregarded, and that 
the findings of fact, in substantial respects, 
are clearly erroneous. 


[Patent Suit] 


Appellant E. V. Prentice Machinery Co. 
(Prentice) is an Oregon partnership, organized 
in 1947, engaged in the business of selling 
plywood manufacturing equipment. Appel- 
lant Prentice Machinery Works, Inc., is an 
Oregon corporation, organized in March 
1952 by the partners of Prentice. The corpo- 
ration is engaged in the business of manu- 
facturing plywood manufacturing equipment. 


In 1950, Prentice became an authorized 
agent to import and sell automatic veneer 
patching machines manufactured in Ger- 
many by B. Raimann GMBH of Freiburg, 
Germany. Prentice thereafter sold a sub- 
stantial number of these machines in inter- 
state commerce. 


Appellee, Associated Plywood Mills, Inc., 
(Associated) has, since 1941, engaged in the 
business of manufacturing and leasing veneer 
patchers known as Skoog machines. The 
Raimann and Skoog machines are com- 
petitive pieces of equipment. 


On July 25, 1952, attorneys for Associated 
sent letters to twenty-nine customers of 
Prentice. In these letters, it was asserted 
that the Raimann machines infringed the 
patents on the Skoog machines. A demand 
was made that the recipient of the letter 
cease and desist its infringement, and that 
it make an accounting and pay damages 
to Associated for the claimed unlicensed 
use of the infringing machinery. 


On August 8, 1952, Prentice commenced 


a declaratory judgment action against As- 
sociated, in the United States District Court 
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for the District of Oregon. The purpose of 
the action was to have the Skoog patents 
declared invalid and not infringed. As- 
sociated filed an answer and cross-complaint, 
in which damages were demanded for patent 
infringement and unfair competition. One 
week after this action was begun, attorneys 
for Associated sent additional letters to cer- 
tain customers of Prentice who had not 
replied to their letter of July 25, 1952, in- 
quiring whether the alleged infringing ac- 
tivities had ceased. 

A jury trial of the declaratory judgment 
action resulted in a verdict for Prentice. 
Prentice then applied for an allowance for 
attorney’s fees, pursuant to 35 U. S.C. A, 
§ 70. The court, after hearing, found that 
Associated had been guilty of such unfair- 
ness and inequitable conduct that it would 
be grossly unjust for Prentice to bear the 
burden of its own attorney’s fees. E. V. 
Prentice Co. v. Associated Plywood Mills, 
113 F. Supp. 182, 1882 On May 8, 1953, 
judgment was entered in that action declar- 
ing the Skoog patents invalid, and awarding 
Prentice an attorney’s fee in the amount 
of $7,500. 

[Antitrust Suit] 


Prentice then began the instant action in 
the same court on July 30, 1953. Seeking 
treble damages, Prentice alleged that As- 
sociated had engaged in specified activities 
violative of the antitrust laws. Principal 
among these, according to the complaint, 
was the action of Associated’s attorneys in 
sending out the letters which have been 
referred to above. In the original complaint, 
Prentice sought recovery of triple the sum 
of $300,000. By pre-trial amendments, the 
basic amount claimed was raised first to 


$600,000, and finally to $1,500,000.” 
[Trial] 


At the commencement of the trial, and 
for the purposes of this proceeding only, 
Associated admitted liability in violating the 
antitrust laws, and waived all defenses re- 
lating to the issue of its liability to plaintiffs. 
In doing so, it expressly reserved for de- 
termination in this action the question of 
whether appellants sustained any damage by 


+35 U. S. C. A., § 70, was superseded on July 
19, 1952, by 35 U. S. C. A., § 285. The parties 
were in agreement, however, that the new provi- 
sion neither enlarges nor diminishes plaintiffs’ 
Tights. See 113 F. Supp. 182, 183. 

* Prentice Machinery Works, Inc., was added 
as a party plaintiff shortly before the trial. An 
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attorney for United States Plywood Corporation 
stated to the court, at the outset of the trial, 
that his client had purchased all of the assets 
and assumed all of the liabilities of Associated, 
and would be responsible for any judgment 
entered against Associated. 
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any act of Associated asserted in this action. 
The trial therefore proceeded on the single 
issue of damages. 


In rendering judgment for Associated, 
after the trial on this issue, the court found 
that neither plaintiff sustained any damage 
by reason of any act of Associated asserted 
or assertable in this action. 


[Findings in Patent Case] 


Appellants contend that, regardless of the 
evidence in this case, the trial court should 
not have made such a finding, because As- 
sociated was bound by contrary findings 
made in the prior proceeding. The particular 
findings entered in the previous case (113 
F, Supp. 182) on which appellants rely are 
set out below.® 

The principle here sought to be invoked 
is that of collateral estoppel by judgment. 
This doctrine makes conclusive in subse- 
quent proceedings determinations of fact, 
and mixed fact and law, that were essential 
to the earlier decision. It is predicated on 
the idea that once a party has fought out a 
matter in litigation with the opposing party, 
he cannot later renew the duel. Commus- 
sioner of Internal Revenue v. Sunnen, 333 U. S. 
591, 598. 


In the prior proceedings, the question for 
determination was whether attorney’s fees 
should be awarded to Prentice, the prevail- 
ing party in that case. In making that deter- 
mination, the court properly indicated that 
it would be guided by the criteria stated in 
Park-in-Theatres v. Perkins (9 Cir.), 190 F. 
2d 137, 142. In the latter decision, it was 
held that an attorney’s fee may be allowed 
in cases of this kind, where there is a find- 
ing of unfairness or bad faith in the con- 
duct of the losing party, or some other 
equitable consideration of similar force, 
which makes it grossly unjust that the 
winner of the lawsuit be left to bear the 
burden of his own counsel fees. 


In holding that Associated had been guilty 
of such conduct, and that it would therefore 
be unjust for Prentice to bear its own 
counsel fees, the court in the prior proceed- 


3“ | The receipt of such letters caused 
great consternation among Prentice’s customers 
and effectively stopped sales of Raimann ma- 
chines, as well as other equipment sold or dis- 
tributed by Prentice.’’ (p. 184) 

“Associated, when it sent letters to 29 of 
Prentice’s customers threatening patent in- 
fringement actions and demanding damages, 
knew that such letters would effectively stop 
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ings made detailed findings of fact. The 
purport of these findings is that Associated, 
with full knowledge of the doubtful validity 
of the Skoog patents, and for the purpose of 
destroying the Prentice competition while 
avoiding a court test, engaged in the 
criticized activity. These findings were ade- 
quate, under the Park-in-Theatres criteria, 
to support the order allowing attorney’s fees. 


[Estoppel] 


The additional findings, to the effect that 
the objectionable conduct had actually re- 
sulted in damage to Prentice, were there- 
fore not essential to that decision. This 
being the case, the doctrine of collateral 
estoppel by judgment does not bind As- 
sociated with respect to the prior findings 
on the question of damages. 


[Facts of Damage] 


As before indicated, the trial court here 
held that appellants failed to prove that 
they had sustained any damage. 


Regarding the quantum of proof required 
to establish the fact of damage, the rule is 
that the plaintiff is required to establish 
with reasonable probability the existence of 
some casual connection between the defend- 
ant’s wrongful act and some loss of antici- 
pated revenue. Flintkote Company v. Lysfjord 
(9 Cir.) [1957 TrapEe CASES J 68,674], 246 
F, 2d 368, 392, cert. den. — U. S. —. 


[Evidence] 


In an effort to provide such proof, appel- 
lants sought to show that they had suffered 
a substantial decline in business immediately 
after the wrongful acts were committed by 
Associated, and that this decline was caused 
by such acts. It was established by oral 
testimony and business records that Prentice 
experienced very poor business for a period 
of months after the letters were sent to its 
customers on July 25, 1952. No Raimann 
machines were sold between then and No- 
vember 1952. The other business of the 
two appellants was also at a very low ebb at 
that time. After November 1952, the busi- 


future sales of the Raimann machine and would 
probably require Prentice to inform its cus- 
tomers that it could neither defend them against 
such actions nor assume liability for damages 
in the event such cases were decided in favor of 
Associated.’’ (p. 187) 

“Associated knew that Prentice would neces- 
sarily incur heavy financial losses by the mailing 
of such letters to Prentice’s customers.’’ (p. 188) 
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ness of the two appellants slowly picked 
up. This followed, in point of time, the 
termination of the patent litigation and 
notification to Prentice customers that As- 
sociated’s patent claims had been rejected 
by the court. 


Appellants asked the trial court to infer, 
from this coincidence in point of time, that 
the decrease in business resulted from the 
wrongful acts. Additional evidence was also 
submitted tending to establish such a causal 
connection. There was oral testimony that 
Prentice was “deluged” with telephone calls 
and letters from customers who had received 
the Associated letter. All were concerned 
with the threat of infringement suits, and 
inquired what protection Prentice would 
give them. 

There was also testimony that, as a result 
of such letters, customers and prospective 
customers indicated a loss of confidence in 
appellants. The business of manufacturing, 
selling, and servicing plywood machinery 
on a prosperous basis was pictured as one 
which was especially dependent upon main- 
tenance of an unchallenged reputation for 
stability and responsibility. 

Associated offered little, if any, evidence 
to dispute appellants’ showing that they had 
experienced very poor busines from July 
to November 1952, after which trade gradually 
picked up. Associated did, however, submit 
evidence in contradiction of appellants’ con- 
tention and evidence that the latter’s lack of 
business during this period resulted from 
the circulation of the threatening letters. 

This evidence consisted of oral testimony, 
including cross-examination of appellants’ 
witnesses, and certain letters taken from ap- 
pellants’ files. It tended to show that appel- 
lants’ low level of busines from July to 
November 1952 was the continuation of a 
trend which began in the spring of that 
year. This downward trend, according to 
the evidence produced by Associated, re- 
sulted partly from a deterioration of general 
economic conditions in the plywood in- 
dustry. It was also, if Associated’s testimony 
is to be believed, due partly to cus- 
tomer dissatisfaction with the Raimann ma- 
chines, and to poor selling and public rela- 
tions practices on the part of appellants. 


[Trial Court Findings] 


The trial court apparently accepted as 
true appellants’ showing that they experienced 
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a low level of business in the summer and fall 
of 1952. But the court found, contrary to 
appellants’ thesis, that the poor business 
then experienced did not result from the 
circulation of the threatening letters. Find- 
ing Associated’s evidence concerning causa- 
tion more convincing than that of appellants, 
the court held that other factors were 
responsible. 

Specifically, the court found that there 
was customer dissatisfaction regarding the 
Raimann machines and other machines pur- 
chased from appellants, and with the latter’s 
service and sales policies. It was also found 
that appellants failed to conduct and operate 
their business in an aggressive and business- 
like manner. 

This, and a sharp decrease in plywood 
prices prior to and during the period in 
question, the court found, caused the decline 
in appellants’ business. The downward trend 
in that business began, according to the 
findings of fact, several months prior to 
the circulation of the threatening letters. 
The ultimate finding, as before noted, was 
that neither appellant sustained any dam- 
age by reason of any act of Associated 
asserted or assertable in this action. 

Much of appellants’ argument in this 
court is directed to the proposition that the 
evidence which they submitted concerning 
the amount of damages sustained was suf- 
ficiently certain to support a substantial 
award. The trial court, however, found 
against appellants on the question of the 
fact of damage, and so did not reach the 
question of the extent of damage. It follows 
that the rules of law applicable to the de- 
termination of the amount of damages in 
cases of this kind do not concern us on 
this review. 

Appellants’ documentary evidence showing 
the low level of their business in the latter 
part of 1952 was, as before indicated, ap- 
parently accepted by the trial court as 
establishing that fact. On the basis of such 
evidence, and in the absence of conflicting 
evidence, the trial court could have inferred 
therefrom, and found, that appellants’ business 
recession was caused by the wrongful acts of 
Associated. Bigelow v. RKO Radio Pictures, 
Inc, [1946-1947 Trape Cases 57,445], 327 
WrSn25i264: 


But the trier of fact was not compelled to 
draw such an inference, where, as here, 
there was substantial evidence tending to 
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show that the drop in appellants’ business 
was due to other causes.’ 


It is true that a plaintiff may recover for 
loss to which a defendant’s wrongful con- 
duct substantially contributed, notwithstand- 
ing that other factors also contributed. 
Restatement, Torts, § 431. However, as pointed 
out in Momand v. Universal Film Exchanges 
(1 Cir.) [1948-1949 Trape CAseEs T 62,360], 
172 F. 2d 37, 43, this is true only where the 
defendant’s contribution is substantial and 
shown by the evidence. Here the court 
found, on the evidence submitted, that the 
wrongful conduct for which Associated is 
chargeable contributed not at all to appel- 
lants’ poor business showing in 1952 or 
later years. 

The evidence on the basis of which this 
finding was made is in conflict. The credibil- 
ity of one of appellants’ principal witnesses 
was also drawn into question because of the 
contradiction between his oral testimony and 
the letters he and others had written for 
Prentice. The trial court resolved this con- 
flict and question of credibility in favor of 
Associated. The findings of fact which 
resulted were not clearly erroneous. 


[Preliminary Views] 


In reaching this conclusion, we have taken 
into consideration the fact that, in the prior 
hearing, and on two different occasions 
during the progress of the present hearing, 
the trial judge expressed the view that 
appellants’ business stopped as a result of 
the circulation of the letters. When the 
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evidence was all in, however, the judge, as 
he had the right to do, changed his mind 
as to what the evidence proves. 


Since there was substantial evidence to 
support the final view, incorporated in the 
findings of fact, the circumstance that it is 
inconsistent with preliminary views ex- 
pressed during the trial, or expressed in an- 
other proceeding which is not binding here, is 
without significance. 


[Customer Evidence] 


Appellants call attention to the importance 
which the trial court placed upon the absence 
of testimony by prospective customers that 
they had withheld custom because of the 
threatening letters. 


This was not, as appellants urge, an in- 
dication that the court believed that, in 
cases of this kind, the fact or amount of 
damage could be proved only by such testi- 
mony. It means only that, faced in this 
particular case with conflicting evidence 
which the court thought preponderated in 
favor of Associated on the question of 
causation, the absence of direct customer- 
testimony which might have turned the 
scales the other way was considered significant 
enough to be noted. 


This is not indicative of an erroneous view 
of the law of damages, but is a permissible 
exercise of the fact-finder’s function to ap- 
praise the evidence, draw or reject infer- 
ences therefrom, and indicate the considera- 
tions which led to the view adopted. 


Affirmed. 


4In all but one of the cases cited by appel- 
lants, the question was not (as it is here) 
whether a finding against plaintiff on the ques- 
tion of causation (or amount of damages) is 
supportable, but whether a finding or verdict for 
plaintiff on this question may be sustained. 
See Bigelow v. RKO Radio Pictures, Ine. 
[1946-1947 TRADE CASES { 57,445], 327 U. S. 
251, 264: Story Parchment Co. v. Paterson Co., 
282 U. S. 555; Hastman Kodak Co. v. Southern 
Photo Materials Co., 273 U. S. 359; American 
Crystal Sugar Co. v. Mandeville Island Farms 
(9 Cir.) [1952 TRADE CASES f 67,246], 195 F. 
2d 622, cert. den. 334 U. S. 957; Universal Pic- 
tures Co. v. Harold Lloyd Corp. (9 Cir.), 162 F. 
2d 354; International Industries & Develop- 
ments, Inc. v. Farbach Chemical Co. (6 Cir.), 
241 F. 2d 246; Kobe, Inc. v. Dempsey Pump Co. 
(10 Cir.) [1952 TRADE CASES f 67,312], 198 
F, 2d 416, cert. den., 344 U. S. 837; Connecticut 
Importing Co. v. Continental Dist. Corp. (2 Cin») 
[1940-1948 TRADE CASES { 56,223], 129 Bap 2d 
651, cert. den. 317 U. S. 664: American Can Co. 
v. Ladoga Canning Co. (7 Cir.) 44 F. 2d 763, 
cert. den., 282 U. S. 899; William H. Rankin Co. 
v. Associated Bill Posters of U. 8. (2 Cir.), 42 
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F, 2d 152, cert. den., 282 U. S. 864. Needless to 
say, a holding that the evidence is sufficient to 
support a finding or verdict that the established 
decrease in business was caused by a defend- 
ant’s wrongful acts is not authority for the 
proposition that a contrary finding or verdict 
on that fact question must be set aside. 

In American Cooperative Serum Ass’n v. 
Anchor Serum Co. (7 Cir.) [1946-1947 TRADE 
CASES 57,447], i53 F. 2d 907, cert. den. 329 
U. S. 721, cited by appellants, the trial court’s 
action in setting aside the jury’s special verdict 
to the effect that the plaintiff had not been 
damaged by the defendant’s price cutting was 
affirmed. But the court there stated that it was 
applying 15 U. S. C. A., §13(b), a provision of 
the Robinson-Patman Act, This section provides 
that, upon proof being made that there has been 
discrimination in the matter of prices, services, 
or facilities, the burden of rebutting ‘‘the prima 
facie case thus made’ by showing justification 
shall be upon the defendant. No such statute 
is involved in the instant case. Moreover, there 
was not, in that case as there is here, substan- 
tial evidence contradicting the plaintiff's theory 


of causation. 
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[| 68,931] Seafarers Sea Chest Corporation v. The American Tobacco Company, 
Marine Tobacco Co., Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
115-301. Filed January 31, 1958. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Defense—Antitrust Violations—In an action alleging that the defendants conspired to 
control the resale of slop chest sea stores, the defense that the plaintiff’s cause of action 
arose out of an unlawful undertaking to obtain illegal rewards by engaging in a con- 
spiracy to restrain and monopolize the sale of slop chest sea stores was stricken. It is 
no defense to a private antitrust action that the plaintiff itself is a violator of the antitrust 
laws. If each party proved the other’s violation of the antitrust laws, neither could recover 
and the public policy sought to be fostered by private antitrust suits would be frustrated. 
This does not mean that the plaintiff may not be made to account for any violations 
it may have committed. 


See Private Enforcement and Procedure, Vol. 2, § 9010.450, 9042.350. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
—Proper Party Plaintiff—Parent Corporation—The defense that a plaintiff corporation 
was wholly owned, managed, and controlled by a labor union and that the union rather 
than the plaintiff corporation was the real party in interest was stricken. There was no 
authority for the defendant’s proposition that since the plaintiff was wholly owned, 
managed, and controlled by a labor union, the union and not the corporation was the 
proper plaintiff. 

See Private Enforcement and Procedure, Vol. 2, { 9005. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Defense—Federal Statute of Limitations—An antitrust counterclaim was not barred by 
the Federal four-year statute of limitations. The counterclaim alleged that there were 
acts and practices done in furtherance of the alleged conspiracy from 1952 to the date 
of the counterclaim. 


See Private Enforcement and Procedure, Vol. 2, { 9010. 
For the plaintiff: Seymour Miller, Brooklyn, N. Y. 
For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 


[Complaint] defense states that plaintiff’s cause of action 
“arises out of an unlawful undertaking [by 
plaintiff and others] to obtain illegal and 
criminal rewards by engaging in a com- 
bination and conspiracy to restrain and 
monopolize” the sale and distribution of 
slop chest supplies, including slop chest sea 
stores. Defendant’s second affirmative de- 
fense is based on its allegation that plaintiff 
is “wholly owned, managed and controlled” 
by a certain labor union and that. this 
Marine Tobacco Co., Inc. in the distribution 740" Father than plaintiff, is the real party 
Of jslopmehestisee ; stones Gr nt eee ane interest. The counterclaim seeks dam- 
New Worlan ages suffered by defendant as a result of 
the conspiracy which is the subject of the 
first affirmative defense. 


EpmMunp L. PALmiert, District Judge [/n 
full text): Plaintiff seeks an injunction and 
treble damages based on its allegations that 
defendants have conspired and are conspir- 
ing “to control the resale by distributors 
of slop chest sea stores; to restrict and 
limit the territory in which each distributor 
may sell slop chest sea stores; to fix and 
maintain the price thereof; and to attempt 
to create, and to create, a monopoly for 


[Defenses and Counterclaim] 


: Defendant Marine Tobacco Co., Inc., in [Motions] 
its answer, States two affirmative defenses Plaintiff moves to strike the defenses as 
and a counterclaim. The first affirmative legally insufficient; and for judgment on the 
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pleadings, dismissing the counterclaim as 
barred by the statute of limitations. Fed. 
ReUGive P12(e) S(t), 


[Antitrust Violations as Defense] 


The first affirmative defense should be 
stricken. Kiefer-Stewart Co. v. Joseph E. 
Seagram & Sons, Inc. [1950-1951 Trape 
Cases { 62,737], 340 U. S. 211, 214 (1951); 
Interborough News Co. v. Curtis Pub. Co. 
[1952 Trape Cases { 67,388], 108 F. Supp. 
768 (S. D. N. Y. 1952); Trebuhs Realty Co. 
v. News Syndicate Co. [1952 TrapE Cases 
TO 3s01,0 10701. Supp. 595. (SD. N.Y, 
1952). These cases establish the rule that 
it is no defense to a private antitrust action 
that the plaintiff itself is a violator of these 
laws. The policy behind this rule is well 
illustrated in this case. If the affirmative 
defense is good, the plaintiff is also entitled 
to plead in reply to the counterclaim de- 
fendant’s violation of the anti-trust laws. 
If, at the trial, each party proved the 
other’s violations, neither could recover and 
the public policy sought to be fostered by 
private anti-trust suits would be frustrated. 
This does not mean, of course, that plaintiff 
may not be made to account for any vio- 
lations of the anti-trust laws it may have 
committed, for the counterclaim is appro- 
priate. Trebuhs Realty Co. v. News Syndicate 
Co., supra at 600. 


[Proper Party Plaintiff] 

The second affirmative defense must also 
be stricken. The complaint alleges, and 
defendant in its answer admits, that plain- 
tiff is a New York corporation. Defendant 
cites no authority, and I know of none, for 
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its proposition that since plaintiff is wholly 
owned, managed, and controlled by a labor 
union, the union and not the corporation is 
the proper plaintiff. 

[Statute of Limitations] 

I turn now to the second branch of the 
motion. The counterclaim is not barred by 
the statute of limitations.1 The counterclaim 
alleges that there were “acts and practices 
done in furtherance [of the conspiracy] 
from in or about the month of September 
or December, 1952 to the day of the date 
hereof.” (Par. 59.) This is sufficient to save 
the counterclaim as a whole from attack 
as time-barred. Accordingly, I defer to the 
trial court consideration of whether re- 
covery for any of the acts alleged in the 
counterclaim is time-barred. Fed. R. Civ. 
P. 12(d). Therefore, I do not reach the 
following questions, only the first of which 
was briefed or argued by the parties: (1) 
Whether the filing of the complaint tolled 
the statute of limitations on some of the 
acts pleaded in the counterclaim. (2) If 
it did, the effect of the Government’s action 
which was pending in the District Court for 
the Eastern District of New York (Civil 
Action No. 14674) and which was concluded 
on March 20, 1956; and the effect of the 
suspension of the statute of limitations pro- 
vided for in 69 Stat. 283 (1955), 15 U. S.C. 
$16 (Supp. IV). 

[Rulings] 

The motion to strike the first and second 
affirmative defenses as insufficient is granted. 
The motion for judgment on the pleadings 
dismissing the counterclaim is denied. 


So Ordered. 


[] 68,932] Eastern Fireproofing Co., Inc. v. United States Gypsum Company and 


National Gypsum Company. 


In the United States District Court for the District of Massachusetts. Civil Action 


No. 57-938-A. Dated January 10, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for More Definite Statement—Motions To Strike.—Motions by two defendants 
to strike certain portions of a complaint were granted, with leave to the plaintiff to move 
to amend. A motion by one of the defendants for a more definite statement was not 


passed on by the court. 
on the motions to strike, some DP 
might become moot. 


If substantial amendments were offered as a result of the ruling 
ortions of the motion for a more definite statement 


See Private Enforcement and Procedure, Vol. 2, $ 9013.170, 9013.595. 


169 Stat. 283 (1955), 15 U. S. C. §15b (Supp. 
IV). 
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For the plaintiff: Endicott Peabody and Joseph M. Koufman of Peabody, Koufman 


& Brewer, Boston, Mass. 


For the defendants: G. D. Andelot Belin; Choate, Hall & Stewart; Robert Proctor; 
Conrad W. Oberdorfer; and Maurice H. Richardson, Boston, Mass., for U. S. Gypsum 
Co. Leonard Wheeler, Frank B. Wallis, Walker B. Comegys, Jr., and Goodwin, Proctor 
& Hoar, Boston, Mass., for National Gypsum Co. 


For a prior opinion of the U. S. District Court, District of Massachusetts, see 1957 


Trade Cases {] 68,905. 
Opinion 
[Motions] 


ALpricH, District Judge [Jn full text]: 
This case comes up on the motion of one 
defendant for a more definite statement, 
and by both defendants to strike certain 
portions of the complaint. I am normally 
antipathetic to motions for particularization, 
and slow to grant motions to strike. How- 
ever, the more I read this complaint, the 
more puzzled I am to know how the court 
is to guide itself, let alone how are the 
parties. The plaintiff has, with some semantic 
skill, laid a comprehensive foundation for 
proving anything and everything, including 
matters raising possible serious questions of 
joinder, and doubtful questions of law which 
might appropriately be considered.* Plain- 
tiff did not help itself on argument by seem- 
ingly suggesting that either the attacked 
pleading was evidentiary or redundant, which 
would be harmless, or meant something 
additional which would appear more clearly 
later, and that if the defendants were in 
doubt in any event they could answer by 
denying. A companion argument was that 
the defendants were not hurt by allegations 
that related to “especially New York, New 
Jersey, and Pennsylvania,” or “NewYork, 
New Jersey and Pennsylvania and else- 
where,” by which it admittedly meant not 
to limit itself to the three named states, 
because, if it had chosen to, it could have 
alleged every state in the union. I left 


the hearing with the thought that possibly 
counsel was not sufficiently familiar with 
Rule 11, or else had a very imperfect knowl- 
edge of what its claims were, or both. As 
a separate matter, I do not understand the 
nature and function of a seven page Ap- 
pendix to the complaint, which plaintiff says 
defendants are not required to answer even 
though it is seemingly incorporated in the 
complaint by reference. 


[Motions to Strike] 


The problems created by this complaint 
will have to be faced sometime. If only for 
that reason, although there are more im- 
mediate ones that also appeal to me, I grant 
the motions to strike, with leave to the 
plaintiff to move to amend. Any motion to 
amend is to be filed by January 31st. 


[Motion for More Definite Statement] 


The motion for a more definite statement 
is not presently passed on. If, as seems 
possible, substantial amendments are of- 
fered as a result of the present order, some 
portions of that motion may become moot. 
Frankly, however, although I think the 
plaintiff might, without harm to itself and 
with some benefit to the cause of expedi- 
tion, voluntarily approach some of the mat- 
ters touched on in the motion, I doubt if 
I shall order it to. 


The time for both defendants to plead 
further is postponed until further order of 
court. 


[] 68,933] Ordnance Gauge Company v. Jacquard Knitting Machine Co., Inc. 
In the United States District Court for the Eastern District of Pennsylvania, Civil 


Action No. 12206. Filed January 21, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Dismissal of Action—Failure to Prosecute.—A private action was dismissed for lack of 
a ee 


* For example, I would be loathe to permit 
conscious parallelism, which plaintiff suggested 


in argument it was driving at, to stand as a 
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separate cause of action. Cf. Theatre Enter- 
prises, Inc, v. Paramount [1954 TRADE CASES 
| 67,640], 346 U. S. 537. 
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Ordnance Gauge Co. v. Jacquard Knitting Machine Co., Inc. 
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prosecution where the court was of the opinion that no adequate reason had been shown 
why the plaintiff had allowed the action to remain dormant for six years. However, 
the court ruled that the dismissal should be without prejudice under a local rule and not 
under Rule 41(b) of the Federal Rules of Civil Procedure, which prescribes a dismissal 
with prejudice. It seemed anomalous and unfair that a plaintiff who, when notified of 
the impending dismissal of his case, moved promptly (though unsuccessfully) under the 
local rule to avoid the penalty, should find himself, by the defendant’s belated action to 
dismiss under Rule 41(b), in a worse position than if he had done nothing and permitted 


his action to be dismissed without protest, 


See Private Enforcement and Procedure, Vol. 2, J 9013.440. 
For the plaintiff: Leonard L. Kalish, Philadelphia, Pa. 
For the defendant: H. Francis Delone, Philadelphia, Pa. 


Sur Plaintiff’s Petition for Rehearing of Its 
Motion to Vacate Judgment of Dis- 
missal for Want of Prosecution 


KirKPATRICK, Chief Judge [Jn full text]: 
This suit, based on violation of the antitrust 
laws, unfair competition, and trade slander 
and libel, was commenced on May 3, 1951. 
It is a countermove by the plaintiff in a 
controversy which began in 1950 with an 
infringement suit brought by the defendant 
against the present plaintiff. That suit has 
been finally disposed of after an appeal to 
the Court of Appeals in 1954. 


[Dismissal—Rehearing | 


Tae defendant filed its answer on June 
29, 1951. Thereafter nothing whatever was 
done by the plaintiff until after the plain- 
tiff’s counsel was served with a notice is- 
sued by the Clerk on November 8, 1956, 
under a rule of this court which provides 
that, where no proceedings in a case have 
been taken for two consecutive years, the 
case will be deemed abandoned and stand 
dismissed unless application is made to the 
court within two weeks of notice. The dis- 
missal is to be without prejudice. Follow- 
ing the receipt of this notice, the plaintiff, 
on November 21, 1956, filed a praecipe to 
place the action on the jury trial calendar 
and, on November 23, filed an application 
with the Court requesting that the action 
be not deemed abandoned nor dismissed for 
lack .of prosecution. On March 15, 1957, 
the defendant moved the Court under Rule 
41 to dismiss the action with prejudice on 
the ground that the plaintiff had failed to 
prosecute it with due diligence. On August 
19, 1957, the Court granted the motion. 
Thereafter judgment was entered. The 
plaintiff's motion to vacate the judgment 
of dismissal was denied and the plaintiff 
now moves for a rehearing. 
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[Judicial Discretion] 


The matter of dismissal of actions for 
want of prosecution is one that has pro- 
duced a great number of rulings, some of 
which are apparently conflicting—a fact 
which need not give us much concern if the 
matter be treated, as it should be, as being 
one within the broad discretion of the court, 
reviewable only in cases of gross abuse. In 
such situations, the court’s exercise of dis- 
cretion in each case is governed by circum- 
stances peculiar to the case before it and 
precedents are of little value. 

Courts, and particularly courts of equity, 
have, and always have had, inherent power 
to dismiss pending actions for lack of dili- 
gence in bringing them to trial. Zielinski v. 
United States, 120 F. 2d 792. Rule 41(b) 
did not take away or limit this power but 
recognized it and incorporated it in a code 
of procedure. The local rule which figures 
in this case merely provides that under cer- 
tain conditions it will be exercised auto- 
matically. 


[Dismissal—Federal Rule | 


The record in the present case is compli- 
cated by the fact that, while the plaintiff's 
application was pending, the defendant 
moved to dismiss under Rule 41(b) of the 
Federal Rules. The Court’s judgment of 
dismissal was entered upon the defendant’s 
motion. 

I have carefully gone over the evidence 
submitted to me in the form of affidavits 
and statements of facts by counsel which I 
accept as entirely reliable. I am of the 
opinion that no adequate reason has been 
shown why the plaintiff has allowed this 
case to remain dormant for six years. 

I am aware that in a great many cases 
courts have afforded the plaintiff one last 
chance to proceed or be dismissed, but there 
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is no general rule requiring this in all cases, 
and I do not think that the present case 
merits that consideration. 


[Local Rule] 


The plaintiff argues that Rule 41(b) was 
intended to apply only to failure to proceed 
at trial, citing Russo v. Sofia Bros., 2 
F. R. D. 80. It is true that a majority of 
the decisions involving dismissal for want 
of prosecution have been cases in which the 
failure to proceed took place at or in con- 
nection with the actual trial of the action 
after it had been listed and called. I find 
myself unable to agree with the view of 
Judge Rifkind in the Russo case, supra, and 
I think that Rule 41(b) applies here. How- 
ever, I do not think that the dismissal in 
this case should be under that rule, which 
prescribes a dismissal with prejudice. The 
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motion under Rule 41(b) was filed after 
receipt of notice from the Clerk, required 
by the local rule, that the case would be 
deemed abandoned unless application was 
made to the Court. If this application be 
denied, as I think it should be in this case, 
the cause of action would under the rule 
have to be dismissed without prejudice. It 
seems anomalous and unfair that a plaintiff 
who, when notified of the impending dis- 
missal of his case, moved promptly (though 
unsuccessfully) to avoid the penalty, should 
find himself, by the defendant’s belated ac- 
tion, in a worse position than if he had 
done nothing and permitted his action to 
be dismissed without protest. 


[Dismissal Without Prejudice] 


The case will, therefore, be dismissed 
without prejudice, under the local rule. 


[f 68,934] Tinnerman Products Inc. v. George K. Garrett Company, Inc. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 18190. Filed January 21, 1958. 


Civil 


Sherman Antitrust Act 


Private Enforcement and Procedure—Patent Infringement Suit—Counterclaim for 
Treble Damages Under Antitrust Laws—Motion To Dismiss Infringement Suit—Lack 
of Prosecution — Failure to Prosecute Counterclaim.— A motion to dismiss a patent 
infringement suit for lack of prosecution was denied where the defendant had failed to 
prosecute its counterclaim for treble damages under the antitrust laws. The parties were 
equally in default, and it would be unfair if the defendant were to reap the benefit of the 
plaintiff's neglect when his own has been just as great. A counterclaim is in reality an 
entirely separate and distinct lawsuit. There was no reason why the defendant could 
not have ordered the case for trial. 


See Private Enforcement and Procedure, Vol. 2, § 9046. 


For the plaintiff: Woodcock & Phelan and Bates, Teare & McBean, Cleveland, Ohio; 
and James R. Morford, Wilmington, Del. 


For the defendant: Young & Wood, Wilmington, Del., and Leonard L. Kalish, Phila- 
delphia, Pa. 


Sur Motion To Dismiss 
[Lack of Prosecution] 


KirKPATRICK, Chief Judge [Jn full text]: 
While the general principles stated in Ord- 
nance Gauge Company v. Jacquard Knitting 
Machine Co. Inc. [1958 Trape CASES 
| 68,933], filed this day apply to this case, 


On September 17, 1954, the defendant filed 
its answer and counterclaim. The counter- 
claim asks for judgment of invalidity of the 
plaintiff's patents including one not de- 
clared upon in the complaint. It also asks 
for judgment against the plaintiff for viola- 
tion of the antitrust laws with a prayer for 
treble damages. The case was transferred 


the record presents one factor which differ- 
entiates it. The suit, charging infringe- 
ment of four patents, was commenced Au- 
gust 27, 1954, in the District of Delaware. 
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to Philadelphia in December 1954, There- 
after various motions and pleadings were 
filed until May 1955. Since that time noth- 
ing has been done by either party. Al- 
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though the discretion to dismiss the action 
for want of prosecution is exercised largely 
as a part of the general policy of the courts 
to expedite litigation, it also inures to the 
benefit of the defendant who thereby de- 
feats a claim asserted against him by the 
plaintiff. In the present case, the parties 
are equally in default and I think it would 
be unfair if the defendant should reap the 
benefit of the plaintiff’s neglect when his 
own has been just as great. The counter- 
claim, although filed in the above captioned 
case, is in reality an entirely separate and 
distinct lawsuit. There is no reason why 
the defendant could not have ordered the 
case for trial at any time it wished after 
its transfer to Philadelphia. 


Cited 1958 Trade Cases 
U.S. v. Consolidated Laundries Corp. 
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[Dismissal Denied] 


The plaintiff in the Ordnance Gauge case, 
supra, presented practically the same argu- 
ment, namely, that the defendant could have 
brought the case to trial but failed to do so, 
but the difference is that in the Ordnance 
Gauge case the defendant was not prosecut- 
ing a case against the plaintiff at the same 
time. I see no reason why the party who 
was sued and has no counterclaim against 
the plaintiff should take any steps to sub- 
ject himself to the expense and inconvenience 
of a trial if the plaintiff’s neglect is such 
as to give the defendant the hope or ex- 
pectation that the case will never be tried. 


The motion to dismiss is denied. 


[f] 68,935] United States v. Consolidated Laundries Corporation, et al. 
In the United States District Court for the Southern District of New York. No. C 


152-79. 


Filed January 10, 1958; supplemental memorandum filed January 17, 1958. 


Case No. 1316 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecution—Indict- 
ment—Determination of Corporation Intended To Be Indicted—Dissolution of Cor- 
poration.—A grand jury returned an indictment naming “Standard Coat Apron & Linen 
Service, Inc.” (without a comma between the second and third words) as a corporate 
defendant. The corporation was formed in 1941 and continued in existence until 1955, 
when it was dissolved. In 1951, a corporation named the “Standard Coat, Apron & Linen 
Service, Inc.” (with a comma between the second and third words) was formed. It was 
in existence at the time that the indictment was returned. A motion by the 1941 corposa- 
tion to dismiss the indictment on the ground that a dissolved corporation is not amenable 
to federal criminal prosecution was not ruled upon because a determination had to be 
made as to which corporation the grand jury intended to indict. If the grand jury 
intended to indict the 1941 corporation, the question of its liability to criminal jurisdiction 
must be decided. If the grand jury intended to indict the 1951 corporation, the omission 
of the comma in the indictment is not fatal unless the omission prejudiced the 1951 cor- 
poration. The indictment could be amended to correctly designate the 1951 corporation. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8025, 8025.300. 

For the plaintiff: Paul W. Williams, U.S. Attorney. 

For the defendant: Arnold Bauman, New York, N. Y. 

For a prior decision of the U. S. District Court, Southern District of New York, see 
1957 Trade Cases { 68,787. 


[Memorandum of January 10, 1958] 

[Indictment—Cor porations Involved ] 
Parmiert, District Judge [Jn full text]: 
The Grand Jury has found an indictment 
naming Standard Coat Apron & Linen 
Service, Inc. (without a comma between 
the second and third words), a New 


Jersey corporation, as a defendant in a 
criminal action concerning a conspiracy to 
violate the anti-trust laws. This corpora- 
tion was formed in 1941 and continued in 
existence until 1955, when its charter was 
revoked by the State for non-payment of 
state taxes. 
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In 1951, another New Jersey corporation, 
Standard Coat, Apron & Linen Service, 
Inc. (with a comma between the second 
and third words), was formed. This cor- 
poration is still in existence. It appears 
that the 1951 corporation at some time 
acquired title to all the assets of the 1941 
corporation and that the 1951 corporation 
is now continuing the business which was 
previously operated by the 1941 corporation, 
with the same stock ownership and man- 
agerial control. 


[Government's Contentions] 


It appears that the Government was not 
aware of the existence of the two corpora- 
tions until just a few weeks ago. At that 
time the Government took the position that 
the Grand Jury had intended to indict the 
1951 corporation and inadvertently omitted 
the comma from its title. Upon recon- 
sideration, the Government has changed 
its position. It now maintains that, under 
the doctrine of “reincorporation” only one 
corporation existed. The authorities cited 
in the Government’s brief, however, do not 
establish that this doctrine applies in a 
situation such as this where the two cor- 
porations were not successive but co-existed 
for a substantial period of time, that is, 
between 1951 and 1955. Furthermore, ap- 
plication of the doctrine would only mean 
that the 1951 corporation may be liable for 
the acts of its predecessor. The Govern- 
ment now alternatively contends, if its “re- 
incorporation” doctrine is not accepted, that 
the 1941 corporation was indicted. 


[Motion To Dismiss] 


It also appears that defendant’s counsel 
was not aware of this difficulty until re- 
cently. Counsel did not note a_ special 
appearance. The notice of appearance filed 
with the Clerk’s Office does not contain a 
comma in defendant’s title. The notice 
filed with the Government does. At any 
rate, counsel now maintains that he repre- 
sents the 1941 corporation, and that this 
corporation was indicted. He now moves 
for dismissal of the indictment on the 
ground that the dissolved corporation is 
not amenable to federal criminal prosecution. 


* For substituted finding of fact, see 1958 
TRADE CASES {69,077 (Findings of Fact, 
No. 72). 
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[Preliminary Question of Fact] 


There is a preliminary question of fact 
which must be decided before this motion 
may be ruled upon. A determination must 
be made as to which corporation the Grand 
Jury intended to indict. If the Grand Jury 
intended to indict the 1941 corporation, the 
question of its liability to federal criminal 
jurisdiction must be decided. If the Grand 
Jury intended to indict the 1951 corporation, 
the omission of the comma in the indict- 
ment is not fatal unless the omission preju- 
diced the 1951 corporation; Fed. R. Crim. 
P, 52(a); Capriola v. United States, 61 F. 
2d 5, 11-12 (7th Cir. 1932), cert. denied, 287 
U. S. 671 (1933); and the indictment may 
be amended to correctly designate the 1951 
corporation. United States v. Denny, 165 F. 
2d 668 (7th Cir. 1947), cert. denied, 333 
U.S. 844 (1948). 

[Hearing] 

Since I can determine neither the inten- 
tion of the Grand Jury nor the issue of 
prejudice to the defendant from the papers 
before me, I will hold a hearing in Room 
110 of this Courthouse at 10:30 A. M., 
Friday, January 17, 1958, to take proof on 
these matters. Fed. R. Crim. P. 12(b) (4). 
In the meantime, the Government is directed 
to furnish to me, at the earliest practicable 
date, the minutes of the Grand Juries con- 
vened in this District which considered the 
activities for which the defendants were 
here indicted. 

If the Government and the 1951 cor- 
poration concede that the Grand Jury in- 
tended to indict the latter, and the corporation 
concedes that it was not prejudiced by the 
omission of the comma, a consent order 
may be settled amending the indictment 
to correctly designate the 1951 corporation, 
thus obviating the necessity for a hearing. 

Motion denied without prejudice to its 
renewal at the close of the hearing above set. 


[Memorandum of January 17, 1958*] 
[Correction] 

Pacmiert, District Judge [Jn full text]: 
This Memorandum is filed to supplement 
the Memorandum of January 10, 1958. The 
hearing which was ordered in that Memo- 
randum has now been held. The evidence 
developed at the hearing indicates that the 
1951 corporation did not take over the 
business from the 1941 corporation. The 
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1941 corporation, in fact, never had any 
assets and did not conduct the New Jersey 
business. That business was conducted, 
until 1952, by Standard Coat, Apron & 
Linen Service, Inc. (with a comma), a New 
York corporation, and the 1951 corporation 
took over the management and control of 
the New Jersey assets from the New York 
corporation without any formal transfer. 


Cited 1958 Trade Cases 
Johnson & Johnson, Inc. v. G. E. M. Sundries Co., Inc. 


73,751 


tions, who testified at the hearing, stated 
that the Jersey City plant with which the 
evidence of the Government is concerned in 
this case, was subject to substantially the 
same control throughout the entire period 
from 1944 to date. This Memorandum is 
filed, accordingly, to correct the misstate- 
ment of fact about this matter which appears 
in the January 10, 1958 Memorandum. 


Moreover, the attorney for both corpora- 


[| 68,936] Johnson & Johnson, Inc. v. G. E. M. Sundries Company, Inc. 


In the Circuit Court of the First Judicial Circuit, Territory of Hawaii. 
3204. Dated October 15, 1957; filed October 18, 1957. 


Civil No. 


Hawaii Fair Trade Act 


Fair Trade—Constitutionality of Hawaii Fair Trade Act—Hawaiian Organic Act— 
Inconsistency with Section 3 of the Sherman Act.—The Hawaii Fair Trade Act is 
inconsistent with the provisions of Section 3 of the Sherman Act and, therefore, is invalid 
under Section 55 of the Hawaiian Organic Act. Resale price fixing is illegal under the 
Sherman Act. The Miller-Tydings Amendment, which permitted resale price fixing 
pursuant to state fair trade laws, amended Section 1 of the Sherman Act, which regulates 
commerce between states, but did not amend Section 3 of the Sherman Act, which 
regulates trade in territories. Also, the McGuire Act did not amend Section 3 of the 
Sherman Act. The Hawaii Fair Trade Act was enacted before the Miller-Tydings 
Amendment to the Sherman Act. The court also was of the opinion that neither the 
Miller-Tydings Amendment nor the McGuire Act validated the Hawaii Fair Trade Act, 
nor provided any authority for the enactment of such an act in the future. Even though 
the Hawaii Legislature did re-enact the Hawaii Fair Trade Act after the enactment of 
the Miller-Tydings Amendment and the McGuire Act, the original enactment and all 
subsequent re-enactments were contrary to Section 3 of the Sherman Act. 


The court, on the authority of Auto Rental Co. v. Lee (Hawaii Sup. Ct. 1939) 35 
Hawaii 77, rejected other constitutional objections to the Hawaii Fair Trade Act, 
including the objection that the nonsigner provision of the Act is unconstitutional. 

See Fair Trade, Vol. 1, 3035, 3040, 3085.13, 3258. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Validity of Contract— 
Privity of Contract.—In a fair trade enforcement action against a nonsigner under the 
Hawaii Fair Trade Act, the court ruled that a fair trade contract between the fair 
trader and a retailer was not enforceable against the nonsigner because there was no 
privity of contract. The evidence established that the fair trader had a contract with 
a retailer, but that the fair trader sold through a distributor to the retailer. There was no 
contract between the fair trader and the distributor or beween the distributor and the 
retailer. Therefore, there was no privity of contract between the fair trader, the distribu- 
tor, and the retailer. The distributor could sell the fair trader’s products to any retailer 
at any price and could not be enjoined as there was no contract between the fair trader 
and the distributor. Furthermore, the distributor could sell to any retailer he desired, 
irrespective of the desires or wishes of the fair trader. The court ruled that the Hawaii 
Fair Trade Act provides for such privity of contract and only makes those contracts in 
privity enforceable. The Act also was held invalid by the court. 

See Fair Trade, Vol. 1, § 3130, 3420. 

For the plaintiff: Robertson, Castle & Anthony, Honolulu, Hawaii. 


For the defendant: Heen, Kai, Dodge & Lum, Honolulu, Hawaii. 
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Decision 
[Fair Trade Violation] 


A. M. Fetrx, Judge [Jn full text]: Both 
counsel for the Plaintiff and the Defendant 
stipulated that the Fair Trade Articles were 
sold by Defendant below fair trade prices; 
that the articles were manufactured by John- 
son & Johnson, Incorporated, who has fair 
trade contracts with retailers in this com- 
munity; that Plaintiff gave Defendant notice 
of the existence of the contracts and that 
they were selling below the price set by 
Plaintiff; that the articles were sold in fair 
and open competition with other similar 
products in this community. 


[Fair Trade Contracts] 


Mr. John R. Hadley, representative of 
Johnson & Johnson, Incorporated, testified 
that Johnson & Johnson, Incorporated, 
has retail fair price contracts in the Terri- 
tory. (A contract between Plaintiff and 
Edward T. Kimura, dated February 20, 
1956 was introduced in evidence and marked 
Plaintiff's Exhibit 1). He further testified 
that the breaking away from the fair trade 
prices as listed in a price list which is 
circulated to all business houses selling 
Plaintiff products, disturbs distribution and 
causes the retailers to either take their 
product off the shelf or place it in less 
desirable selling space. He further testified 
that the Plaintiff has six or seven contracts 
with retailers in the Territory and that 
there are approximately 1200 retailers sell- 
ing their products. He also testified that 
Plaintiff's products are sold by a wholesale 
distributor to the retailers; that Plaintiff 
has no contract with the wholesaler and has 
no control over the sale of their products 
by the wholesaler as to price and to whom 
they can sell their products. Further, that 
there is no price contract between the 
wholesale distributor and the retailers. 


Evidence was introduced indicating that 
several retailers have either taken Plain- 


tiffs products off the shelves or placed 
them in less conspicuous places. 


[Defenses to Action] 


In its Motion to Dismiss and Motion to 
Dissolve Preliminary Injunction heretofore 
issued by this Court, the Defendant alleges: 
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1. The Complaint fails to state a cause 
of action against defendant which would 
entitle Plaintiff to any relief. 


2. The Hawaii Fair Trade Act, Aet 212 
Session Laws of Hawaii 1937, now Section 
205-20 through 205-26 Revised Laws of 
Hawaii 1955, was illegal at the time of its 
enactment for the reason that it was in vio- 
lation of Sections 1 and 3 of the Sherman 
Act* (Sec. 1, 26 Stat. 209; and Sec.*3; 26 
Stat. 209). 


3. Even assuming the power of the Legis- 
lature of the Territory of Hawaii to enact 
such a fair trade act following the amend- 
ment to Sec. 1 of the Sherman Act by the 
Miller-Tydings Act (50 Stat. 693), no such 
re-enactment has been accomplished. 


4. The Hawaii Fair Trade Act, and in 
particular the so-called “non-signer’” pro- 
vision thereof, being Section 205-25 Revised 
Laws of Hawaii 1955, is unconstitutional 
for the reason that the same is a price fixing 
statute and the Legislature is without power 
to fix prices at which commodities may be 
sold unless the business or property in- 
volved is affected with a public interest. 
Neither the business nor the property 
which is the subject of this action is affected 
with a public interest. 


5. Even assuming the power of the Legis- 
lature to fix prices and its authority to 
delegate that power, any such delegation to 
be valid must provide a primary standard 
or general rule to be followed in discharg- 
ing the delegated power, and nothing in the 
Hawaii Fair Trade Act provides such a 
standard or rule. 


6. The Hawaii Fair Trade Act, and in 
particular Section 205-25 Revised Laws of 
Hawaii 1955, is unconstitutional because it 
interferes with the right of a seller and 
purchaser to freely contract and to agree 
upon a price of their choice. This right to 
contract is a property right protected by 
the Fifth and Fourteenth Amendments of 
the United States Constitution. 


7. The Hawaii Fair Trade Act, and in 
particular Section 205-25 Revised Laws of 
Hawaii 1955, is void as an invalid exercise 
of the police power, being an attempt to 
use that power for a private and not a 
public purpose. 


8. The Hawaii Fair Trade Act, and in 
particular Section 205-25 Revised Laws of 
Hawaii 1955, is invalid and inoperative 
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insofar as it purports to authorize the en- 
forcement of minimum fair-trade resale 
prices against any person who is not a 
party to the contract by which the minimum 
resale prices were established. 


[Disposition of Certain Defenses] 


The alleged grounds 1, 4, 5, 6, 7 and 8 
supra is hereby answered against the De- 
fendant, and the Defendant’s motion refused 
on those grounds. These same grounds 
were considered by our Supreme Court in 
the case of Auto Rental Co. v. Lee, 35 Hawaii, 
77, and disposed therein so far as this juris- 
diction is concerned. 


However, Defendant contends that his 
grounds 2 and 3 were not considered by 
our Supreme Court in the Auto Rental case 
in deciding the constitutionality of the 
Hawaii Fair Trade Act, and therefore not 
precedent in our jurisdiction on those ques- 
tions; that he has’ a right to have that 
question adjudicated in this Court. This 
Court has read the pleadings, arguments and 
briefs in that case. 


[Sherman Act] 


The Sherman Act, Title 15 United States 
Code, Annotated, 1937, (enacted in 1890), 
provided as follows: 


“81. (Trusts, etc., in restraint of trade 
illegal; exception of resale price agree- 
ments; penalty). Every contract, com- 
bination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or 
commerce among the several States, or 
with foreign nations, is declared to be 
RNKeresen IS es 

“82. Monopolizing trade a  misde- 
meanor; penalty. Every person who shall 
monopolize, or attempt to monopolize, or 
combine or conspire with any other per- 
son or persons, to monopolize any part 
of the trade or commerce among the 
several States or with foreign nations, 
shall be deemed guilty of a misdemeanor, 

” 


“§ 3. Trusts in Territories or District 
of Columbia illegal; combination a mis- 
demeanor. Every contract, combination 
in form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce 
in any Territory of the United States or 
of the District of Columbia, or in re- 
straint of trade or commerce between 
any such Territory and another, or be- 
tween any such Territory or Territories 
and any State or States or the District 
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of Columbia, or with foreign nations, or 
between the District of Columbia and any 
State or States or foreign nations, is de- 
clared illegal... .” 


Reading these three sections together, it is 
obvious Congress intended: 

A To deal with the States and Territories 
differently, (Secs. 1 and 3) and 

2. To regulate inter-state commerce as 
between the States, (Sec. 1) and 

3. To regulate inter-state and Territory, 
inter-Territory and intra-Territory com- 
merce, insofar as the Territories and Dis- 
trict of Columbia were concerned. 

Section 3 clearly regulates trade within 
the Territory and between the Territories 
and States and the District of Columbia, 
whereas Section 1 only regulates commerce 
between the States, and does not regulate 
commerce within the States. 


[Resale Price Fixing Illegal] 


In 1911, in the case of Dr, Miles Medical 
Co. v. John D. Park & Sons Co., recorded in 
220 U. S. 373, the United States Supreme 
Court held that Fair Trade Contracts, fixing 
the price of sales, whether at wholesale or 
retail, was a restraint of trade and unlawful 
both at common law and under the Sher- 
man Act. 

On December 7, 1936, the Supreme Court 
held in the case of Old Dearborn Distillery 
Co. v. Seagram Distillers [1932-1939 TRADE 
Cases ¥ 55,141], recorded in 299 U. S. 183, 
that State Fair Trade Statutes are not con- 
trary to the Sherman Anti-Trust Act 
(Sec: ): 

The Dr. Miles Medical Co. case dealt with 
contracts fixing prices of goods sold in 
interstate commerce. The Old Dearborn 
Distillery Co. case dealt with contracts fix- 
ing prices sold in intra-state commerce. 
Both cases involved an interpretation of 
Section 1 of the Sherman Act. 

It is elementary that where Congress 
has failed to act, the States may regulate. 
In the Old Dearborn Distillery Co. case Con- 
gress had not regulated intra-state com- 
merce and the State had. No conflict between 
the Sherman Anti-Trust Act and the State 
Statute existed. 


[Miller-Tydings Amendment] 


On August 17, 1937 Congress passed and 
the President of the United States approved 
an amendment to the Sherman Anti-Trust 
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Act (Vol. 50, Part 1, Public Laws, 75th 
Congress, lst Session, 1937), as follows: 


“Title VI1JI—Amendment to the Anti- 
trust Laws 


Section 1 of the Act entitled “An Act 
to protect trade and commerce against 
unlawful restraints and monopolies”, ap- 
proved July 2, 1890, is amended to read 
as follows: 


“SECTION: 14 Every icontract,, com- 
bination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or 
commerce among the several States, or 
with foreign nations, is hereby declared 
to be illegal: Provided, That nothing herein 
contained shall render illegal, contracts 
or agreements prescribing minimum prices 
for the resale of a commodity which 
bears, or the label or container of which 
bears, the trade mark, brand, or name of 
the producer or distributor of such com- 
modity and which is in free and open 
competition with commodities of the same 
general class produced or distributed by 
others when contracts or agreements of 
that description are lawful as applied to 
intrastate transactions, under any statute, 
law, or public policy now or hereafter in 
effect in any State, Territory, or the Dis- 
trict of Columbia in which such resale 
is to be made, or to which the commodity 
is to be transported for such resale, and 
the making of such contracts or agree- 
ments shall not be an unfair method of 
competition under section 5, as amended 
and supplemented, of the Act entitled 
‘An Act to create a Federal Trade Com- 
mission, to define its powers and duties, 
and for other purposes’, approved Sep- 
tember 26, 1914: Provided further, That 
the preceding proviso shall not make 
lawful any contract or agreement, pro- 
viding for the establishment or mainte- 
nance of minimum resale prices or any 
commodity herein involved, between 
manufacturers, or between producers, or 
between wholesalers, or between brokers, 
or between factors, or between retailers, 
or between persons, firms, or corpora- 
tions in competition with each other. .. .” 


It seems clear to this Court that the only 
thing this amendment was intended to do 
was to permit fair trade agreements involv- 
ing inter-state commerce of certain goods. 
It is a broadening of Section 1 of the 
Sherman Anti-Trust Act and permitted 
certain agreements of fair trade goods. It 
did not in any way affect the restrictions 
of Section 2 or 3. It merely said that if 
such agreements were lawful in the State, 
it would be lawful as between the States. 
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[Hawaii Act Invalid] 


The Hawaii Fair Trade Act was enacted 
on May 14, 1937, before the amendment of 
the Sherman Act of August 17, 1937. Re- 
gardless of what effect the amendment to 
the Sherman Act may have had on Hawaii 
Fair Trade Act, it must be held that pursuant 
to the Sherman Act and authority of Dr. 
Miles Medical Co. v. John D,. Park & Sons 
Co., the Hawaii Fair Trade Act was uncon- 
stitutional at the time it was enacted by 
the Legislature of Hawaii 


“ .. the legislative power of the Terri- 
tory shall extend to all rightful subjects 
of legislation not inconsistent with the 
Constitution and laws of_ the United 
States locally applicable.” Sec. 55 Hawat- 
ian Organic Act. 


Plaintiff contends that even if the Hawaii 
Fair Trade Act violated the Sherman Act 
at the time it was enacted, the subsequent 
amendment of August 17, 1937 and the 
subsequent reenactment of Hawaii Fair 
Trade Statutes brought it within the amend- 
ment of the Sherman Act. 


Plaintiff relies on the language of the 
amendment to Section 1 of the Sherman 
Act, to-wit: “. when contracts or 
agreements of that description are lawful 
as applied to intrastate transactions, un- 
der any statute, law, or public policy 
now or hereafter in effect in any State, 
Territory or the District of Columbia in 
which such resale is to be made, or to which 
the commodity is to be transported for such 
resale, .. .” for their contention that the 
Hawaii Fair Trade Act thus became effective. 


Section 1 of the Sherman Act deals with 
States and provides for a penalty for viola- 
tions of its terms. 


Section 3 of said Act deals with Terri- 
tories and the District of Columbia, and 
provides for a penalty for violations of its 
terms. 


Each is a separate and distinct regulation. 


[McGuire Act] 


On July 14, 1952 the McGuire Act, 66 
Statutes at Large, 542, page 631, as ap- 
proved, defines its intended scope as: 


“ 


... to protect the rights of States 
under the United States Constitution to 
regulate their internal affairs and more 
particularly to enact statutes and laws, 
and to adopt policies, which authorize 
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contracts and agreements prescribing 
minimum or stipulated prices for the re- 
sale of commodities and to extend the 
minimum or stipulated prices prescribed 
by such contracts and agreements to per- 
sons who are not parties thereto. It is 
the further purpose of this Act to permit 
such statutes, laws and public policies to 
apply to commodities, contracts, agree- 
ments, and activities in or affecting inter- 
state or foreign commerce.” 


[Conflict with Sec. 3, Sherman Act] 


This Court is of the opinion that neither 
the amendment of 1937 nor the amendment 
of 1952 amended Section 3 of the Sherman 
Act. 


This Court is also of the opinion that 
neither the Miller-Tydings amendment nor 
the McGuire Act validated the Hawaii Fair 
Trade Act, nor provided any authority for 
the enactment of such an act in the future. 
Even though the Hawaii Legislature did 
re-enact the Hawaii Fair Trade Statutes by 
Act 1, Session Laws of Hawaii, 1945, and 
again by Act 2, Session Laws of Hawaii, 
1957 (see Tom Pong, 17 Hawaii 566; Mc- 
Candless v. Carter, 18 Hawaii 211 at 232; 
Springer v. Thompson, 25 Hawaii 638) for 
reasons stated, supra, the original enactment 
and all subsequent reenactments are con- 
trary to Section 3 of the Sherman Anti- 
Trust Act. (See also in re Middle Atlantic 
Distributors, Inc. (1951) 48 F. T. C. 511, 
Trice Products Corp. 49 F. T. C. 1033, 1034). 


[1955 Amendments] 


Section 1, 2 and 3 of the Sherman Act 
was amended by Congress on July 7, 1955, 
Chapter 281, 69 U. S. Statutes at Large 
282. In said amendment Congress specific- 
ally amended Sections 1, 2, and 3 by chang- 
ing the penalty of each section from $5,000.00 
to $50,000.00. Here Congress considered 
and amended Section 1 and 3 separately, 
clearly indicating that Congress considered 
each Act separate and distinct. If Plain- 
tiff’s contention is correct, i. e., that the 1937 
amendment of Section 1 of the Sherman 
Act was sufficient to amend Section 3 of 
said Act, Congress could have made an 
amendment of Section 1 alone in 1957 to 
amend the penalty of Sections 1, 2 and 3. 

Chapter 281, 69 United States Statutes at 
Large, page 282, provides as follows: 


“To increase criminal penalties under 
the Sherman Antitrust Act. Be it enacted 
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by the Senate and House of Representa- 
tives of the United States of America in 
Congress, assembled, That sections 1, 2 and 
3 of the Act of July 2, 1890 (15 U. S. C. 
1 ff.), as amended, are hereby further 
amended by striking out in each section 
where it appears, the phrase ‘fine not ex- 
ceeding $5,000’ and substituting in lieu 
thereof in each case the phrase ‘fine not 
exceeding fifty thousand dollars,’ Ap- 
proved July 7, 1955.” 


[Additional Defenses | 


Subsequent to filing its Motion to Dismiss 
and Motion to Dissolve Preliminary Injunc- 
tion, Defendant filed the following additional 
grounds to sustain his motion to dismiss for 
the reason that the amended complaint fails 
to allege that any of the following facts 
exist) ie.: 

1. That defendant has executed a fair trade 
contract with the plaintiff or with any other 
person with respect to products produced by 
plaintiff which bear the registered trade name 
of Johnson & Johnson; 


2. That defendant purchased any of the 
products produced by plaintiff from any per- 
son who had executed a fair trade contract 
with plaintiff or with any other person by 
the terms of which the seller to defendant 
had agreed not to resell the plaintiff’s prod- 
ucts to any retailer unless upon an agree- 
ment that the retailer will not resell such 
products except to consumers for use and 
at not less than the minimum retail price 
stipulated by a fair trade contract; 


3. That the defendant had induced or in 
any way caused any person who had exe- 
cuted a fair trade contract with plaintiff to 
breach or in any way violate the terms of 
such contract; 


4. That the defendant had not purchased 
any of the products of plaintiff offered for 
sale and sold by defendant from a state 
wherein fair trade contracts were illegal or 
otherwise not in effect with respect to trans- 
actions such as formed the basis of plaintiff’s 
action. 

Further, that the evidence shows that the 
Plaintiff was guilty of laches; that the con- 
tract was lacking in mutuality of obligation 
required by the Hawaii Fair Trade Act in 
that no covenant is contained in said con- 
tract by which Plaintiff agrees not to sell its 
products to any other retailer unless the re- 
tailer agrees not to resell the same except 
to consumers for use and at not less than the 
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stipulated minimum price as set forth in said 
contracts; that the contract is not enforce- 
able in equity against the Defendant because 
of lack of mutuality of remedy as between 
Defendant, who is not a party to any such 
contract, and Plaintiff. 


[Privity of Contract] 


In the Auto Rental case, decided by our 
Supreme Court, our Court was dealing with 
the enforcement of a contract made directly 
by the manufacturer who was the distributor 
and sold directly to the retailer. In this case 
the evidence adduced shows a situation where 
the manufacturer has a contract with the re- 
tailer but sells through a distributor to the 
retailer. There is no contract between the 
manufacturer and the distributor or between 
the distributor and the retailer. In other 
words, there is no privity of contract be- 
tween the manufacturer, distributor and the 
retailer. Counsel for the Plaintiff admitted 
and the Plaintiff through their representa- 
tive testified that the distributor could sell 
their products to any retailer at any price it 
wanted and could not be enjoined as there 
is no contract between the manufacturer and 
distributor. Further, that he could sell to 
any retailer he desired, irrespective of the 
desires or wishes of the manufacturer. 


There is no restriction on the distributor, 
and the distributor places no restriction on 
the retailer on the sale of the goods. In the 
Old Dearborn case the Court made a point 
of the fact that there was a “pre-existing 
restriction in respect to its (goods) use or 
disposition.” 


Plaintiff quotes several cases in which the 
question of privity or chain of contract was 
discussed by the Court. 


The most recent decision on the subject 
is the case of Bissell Carpet Sweeper Co. v. 
Shane Co. [1957 Trapve Cases { 68,717], 143 
N. E. 2d 415 (Ind. 1957). Indiana has a 
Fair Trade Act similar to ours, and is one 
of the States that has held State Fair Trade 
Acts constitutional. The Court in upholding 
the validity of the Indiana Fair Trade Law 
refused to uphold the suit against a non- 
signor unless the nonsignor was inducing a 
breach of the fair trade contract. 


The Court, in differentiating that case 
from the Old Dearborn case, said: 


Cr the retailer, the Old Dearborn 
Cor purchased the whiskey from a whole- 
saler knowing the wholesaler was required 
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to obtain fair trade contracts for its sales 
to retailers. The Supreme Court said, 
‘Here, the restriction, already imposed 
with the knowledge of appellants, ran with 
the acquisition and conditioned it.” .. . 
Although the opinion did not take note 
of it, the Old Dearborn Co., in fact was 
committing a tort by inducing a breach of 
a distributor’s contract to Seagram Cor- 
poration. 


“Tt is within the power of the Legisla- 
ture to declare such inducement to breach 
a contract unfair competition and action- 
able. . . . The duty breached was not 
one created by the legislative act of two 
parties to a contract fixing a price binding 
upon every retailer of the goods whether 
or not he knew he was inducing a breach 
of the contract, or whether or not he pur- 
chased the goods from one under no con- 
tract obligation to require a fair trade 
contract from the retailer. Under the par- 
ticular facts in the Old Dearborn Co. case 
the Court held Old Dearborn Co. could 
not.complain that the Fourteenth Amend- 
ment prohibited the injunction against it. 


“But in the appeal at bar the complaint 
and the contracts fail to show anything 
more than attempted legislative price fix- 
ing by a contract between the manufac- 
turer and various retailers in the State of 
Indiana, with no allegation that the ap- 
pellee Shane entered into a contract to sell 
the sweepers at fair trade prices, or that 
it induced the breach of contract between 
Bissell and another party, or that Shane 
did not acquire the goods in some state 
such as Michigan, where such fair trade 
contracts are held in restraint of trade and 
void. The complaint rests upon the naked 
proposition that private parties by contract 
can make a law binding upon everyone 
who retails the goods manufactured by 
Bissell. It is urged that the Fair Trade 
Act does no more than give an additional 
property right in a trademark. But if this 
is to be done, it must be accomplished pur- 
suant to the Indiana Constitution. The 
General Assembly has no right to abdicate 
its legislative power to private persons, 
nor could it even delegate to a govern- 
mental agency the power to find what 
might be a reasonable price without proper 
safeguards and procedural due process.” 
Again: 

“, . . By the Fair Trade Act, the Gen- 
eral Assembly has removed the ban of the 
common law, as well as the acts concern- 
ing restraints of trade and monopolies 
which prohibited vertical price fixing by 
agreements or contracts between buyers 
and sellers, but he who seeks to take ad- 
vantage of the Fair Trade Act will have 
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to base his action on a breach of his con- 
tract, or a breach of contract made for his 
benefit, or on a tortious inducement of a 
breach of such a contract. . . .” 


[Ruling] 


ai am of the opinion that Act 205-21, Re- 
vised Laws of Hawaii 1957 provides for such 
privity of contract and only makes those 
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For reasons stated supra this Court is of 
the opinion that the Hawaii Fair Trade Act 
violates the provisions of Section 3 of the 
Sherman Act, as amended, and even if it 
does not, the contract between the Plaintiff 
and Edward T. Kimura is insufficient to en- 
join the Defendant herein. 


The Motion to Dismiss and Motion to 
Dissolve Preliminary Injunction is granted. 


contracts in privity enforceable. Let an Order be entered, accordingly. 


[f 68,937] Miller Motors, Inc. v. Ford Motor Company. 


In the United States Court of Appeals for the Fourth Circuit. No. 7487.- Argued 
October 23, 1957; decided January 20, 1958. 


Appeal from the United States District Court for the Middle District of North 
Carolina, at Winston-Salem. Roszer C. THomsen, District Judge. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Tie-in Sales—Manufacturer-Dealer Advertising Ar- 
rangement—Legality—A manufacturer of automobiles did not engage in a conspiracy 
to restrain trade in the sale and advertising of two makes of its automobiles by entering 
into an arrangement with dealer advertising organizations throughout the country, 
whereby it collected from each dealer assessments made by the dealer advertising or- 
ganization to which such dealer belonged and turned such assessments over to such 
organizations to be spent for advertising in the name of an individual dealer or of all 
dealers selling such automobiles. 


Even if the dealer advertising organizations were a creation of the manufacturer and 
were organized solely to raise advertising funds for its products, a treble damage 
action by a dealer would nevertheless fail because it is not sufficient to prove a co-operative 
effort between the manufacturer and the organizations. It must be shown that the 
alleged combination between the manufacturer and the organizations unduly or un- 
reasonably restrained commerce within the meaning of Section 1 of the Sherman Act. 
The organizations enjoyed almost complete autonomy as to their choice of advertising 
counsel, media, and copy, and any restraint imposed by higher costs of automobiles 
through advertising was only an incidental one—the recognized purpose and usual effect 
of advertising being the increase of trade and not its restraint. The manufacturer did 
not have any interest in the advertising agency of the organizations, and the manufacturer 
was not using its economic position as an automobile manufacturer to invade and dominate 
the advertising business. There was no showing that commerce in advertising, as 
distinguished from commerce in automobiles, was restrained. Therefore, there being 
no showing of any public injury resulting from a restraint of commerce in automobiles 
or advertising, it could not be said that the Sherman Act was violated. 


See Combinations and Conspiracies, Vol. 1,  2005.785, 2005.848; Monopolies, Vol. 
1, 7.2530, 2610.720, 2610.800, 2610.850; Exclusive Dealing, Vol. 1, ¥ 4005.210, 4009.580; 
Private Enforcement and Procedure, Vol. 2, § 9070.01. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Evidence— 
Sherman Act Violation—Public Injury—An automobile dealer failed to establish public 
injury in its suit charging that an automobile manufacturer and dealer advertising 
organizations conspired to restrain trade in the sale and advertising of two makes of the 
manufacturer’s automobiles. There was no showing of any public injury resulting from 
a restraint of commerce in automobiles or advertising; therefore, the Sherman Act 


was not violated. 
See Private Enforcement and Procedure, Vol. 2, { 4009.475. 
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Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
for Sherman Act Violations—Sufficiency of Proof of Damages.—An automobile dealer 
failed to show private injury in its suit charging that an automobile manufacturer and 
dealer advertising organizations conspired to restrain trade in the sale and advertising 
of two makes of the manufacturer’s automobiles. Even though the dealer received 
$716.37 more in the dealer organization’s advertising than it paid for, the dealer contended 
that the cost of such advertising was included in the sale price of the automobiles, thereby 
creating a “higher price tag” for prospective buyers of the manufacturer's automobiles. 
Even if an illegal conspiracy existed, the dealer suffered no injury for which the law 
would permit treble damages, since any increases in the price of the manufacturer’s 
product were passed on (together with a profit) to the ultimate consumer. Also, the 
dealer’s assertion that it sold fewer cars because of the added advertising assessments 
was purely conjectural. 

See Private Enforcement and Procedure, Vol. 2,  9011.250. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
for Violations of Clayton Act—Exclusive Dealing—Absence of Proof of Compensable 
Damages.—A suit by an automobile dealer which charged that an automobile manu- 
facturer violated Section 3 of the Clayton Act by the use of an implied agreement not to 
deal in parts and accessories of competing suppliers was properly dismissed on the ground 
that there was no proof of compensable damage suffered by the dealer within either a 
one-year or a three-year North Carolina statute of limitations. Each of the items claimed 
to have been purchased under pressure from the automobile manufacturer was purchased 
more than three years prior to the filing of the suit. Since there had been no injury 
to the dealer within the longer three-year period, the court ruled that it was unnecessary 
to determine whether the state one-year or three-year period of limitations was applicable. 

See Private Enforcement and Procedure, Vol. 2, § 9010.100, 9011.565. 


For the appellant: H. Bryce Parker, Winston-Salem, N. C. 


For the appellee: W. P. Sandridge and W. F. Womble (Womble, Carlyle, Sandridge 
& Rice, on brief), Winston-Salem, N. C. 


Affirming a judgment of the U. S. District Court, Middle District of North Carolina, 
Winston-Salem Division, 1957 Trade Cases { 68,663. 


Before Soper, Sopetorr, and Haynswortu, Circuit Judges. 


[Appeal] (15 U. S. C. A., Sec. 14), which condemns, 
Sopetorr, Circuit Judge [In full text]: among other things, “tie-in sales” that tend 


A former dealer in Lincoln and Mercury 
automobiles, Miller Motors, Inc., of Win- 
ston-Salem, North Carolina, brought this 
action in the United States District Court 
for the Middle District of North Carolina 
against the manufacturer, Ford Motor 
Company, alleging six separate causes of ac- 
tion for violation of the antitrust laws and 
seeking treble damages for injuries result- 
ing therefrom. 


Defeated in each of its several claims, the 
plaintiff took this appeal. It now expresses 
dissatisfaction with only two of the adverse 
dispositions below, contending that the 
District Judge, who sat without a jury, 
erred in failing to hold the defendant guilty 
of violating Section 1 of the Sherman 
Act (15 U. S. C. A., Sec. 1), which makes 
illegal conspiracies in restraint of trade, 
and also Section 3 of the Clayton Act 
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substantially to lessen competition. 


In the District Court, the evidence and 
the contentions of the parties took a wide 
range; but as the scope of the case has 
been greatly narrowed on appeal, by the 
abandonment of many of the controversies 
between the parties, a host of intricate facts 
recited in detail in the District Judge’s 
opinion (Miller Motors, Inc. v. Ford Motor 
Co. [1957 TrapE Cases { 68,663], 149 F. 
Supp. 790 (1957)) need not be repeated 
here. We are not concerned on this appeal 
with the plaintiff's claim for damages as- 
serted in the District Court for the termina- 
tion of its dealership, as the plaintiff now 
concedes that it is not entitled to recover 
on this cause of action; nor are we called 
upon to adjudicate other alleged wrongful 
practices of the defendant, committed dur- 
ing the life of the dealership. However, 
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certain evidence adduced in support of these 
claims is still relied on in connection with 
the two surviving claims. This evidence we 
have considered, but we shall set forth 
only so much as is necessary to deal with 
the issues remaining, 


SHERMAN Act VIOLATION 
[Conspiracy] 


We turn first to the appellant’s conten- 
tion that the defendant, Ford Motor Com- 
pany, entered into a conspiracy in restraint 
of trade or commerce in the sale of automo- 
biles and advertising in violation of Section 
1 of the Sherman Antitrust Act. 


[Advertising Funds] 


A bit of history is necessary at this 
point. In October, 1946, the Ford Com- 
pany established a separate Lincoln-Mercury 
Division, and the Lincoln-Mercury deal- 
ers elected representatives from each of 
the six Lincoln-Mercury sales regions to meet 
in Detroit. These dealers were unanimous in 
their desire to form advertising funds similar 
to but distinct from Ford Dealers Advertising 
Funds, which had existed since 1934 and to 
which many Lincoln-Mercury dealers had be- 
longed as dealers in either these makes of 
automobiles or Ford cars. Throughout the 
country, such Lincoln-Mercury Dealers 
Advertising Funds (LMDA’s) were then 
created. 


The precise role of the Ford Company in 
planning and creating these advertising 
fuuds is a point in dispute. The plaintiff 
claims that the LM/DA’s were formed by 
the defendant as a scheme to exact from 
the dealers the cost of advertising its 
products. The conspiracy is said to have 
been entered into by Ford with the 
LMDA’s, its alleged creatures. Ford denies 
the existence of any conspiracy, and the 
formation of the LMDA’s is defended as a 
legitimate effort to carry out a uniform, 
effective, and economical system of ad- 
vertising to promote sales in which both the 
manufacturer and its distributors were in- 
terested. 


It is not to be doubted that Ford en- 
couraged and aided the organization of 
the LMDA’s all over the country, including 
the Jacksonville LMDA, to which the 
plaintiff belonged. It is undisputed that a 
representative of the Ford Company opened 
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the first meeting of the J-LMDA on April 
18, 1947, and Ford representatives, pur- 
Ssuant to a standing invitation, attended 
most of its meetings. The Court below 
determined as a fact that the Ford repre- 
sentatives were present mainly as a source 
of information regarding factory plans, new 
developments, production schedules, etc. 
J-LMDA was organized as a non-profit 
Florida corporation, and six dealers were 
elected as its directors. The District Judge 
found that the dealers elected to administer 
the fund were nominated from the floor 
and that no slate of nominees was prepared 
by anyone in advance. 


The pre-existing local Ford Dealers Ad- 
vertising Fund made an accounting and 
turned over to J-LMDA the money which 
it had collected on Lincolns and Mercuries 
before dealers in those cars were organized 
separately from Ford car dealers. The 
Judge found that each LMDA was free 
to select its own advertising counsel, but 
all of the LMDA’s chose the firm of 
Kenyon and Eckhardt because it was doing 
the L-M institutional advertising. The 
Court below noted that there is no corpo- 
rate interrelationship between Ford and 
Kenyon and Eckhardt. 


In the LMDA agreements, the directors 
of the local LMDA were authorized to fix 
the amount of, and method of collecting, 
contributions to the advertising fund. At 
the request of J-LMDA, dealer assessments 
were included in the price of new auto- 
mobiles delivered to the dealers, and upon 
collection were turned over by Ford to the 
treasurer of the J-LMDA. The assessments 
made were on the basis of the number of 
Lincolns and Mercuries sold by a particu- 
lar dealer, and the amount per car varied 
among the approximately twenty LMDA’s 
and, from time to time, within the separate 
LMDA’s. Generally, the J-LMDA assess- 
ments were from five dollars to sixty dol- 
lars on Lincolns, and from ten dollars to 
forty-five dollars on Mercuries. 


Based upon estimated L-M sales, ad- 
vertising would be planned in advance by 
Kenyon and Eckhardt on a quarterly basis. 
Twenty-five or thirty proposed newspaper 
advertisements would be prepared by Ken- 
yon and Eckhardt, and, after their ap- 
proval by Ford’s advertising department, 
the J-LMDA committee would pick several 
from this number. J-LMDA often ad- 


1 68,937 


73,760 


vertised used cars, and copy therefor was 
also prepared by Kenyon and Eckhardt. 
There was also radio, billboard, movie, and 
direct mai! advertising, prepared by Kenyon 
and Eckhardt, but arranged independently by 
J-LMDA in some instances. 


Judge Thomsen found that J-LMDA did 
not always follow Kenyon and Eckhardt’s 
recommendations, and that it frequently 
made changes in the copy submitted by 
Kenyon and Eckhardt, occasionally even 
departing from the basic theme which usually 
ran through the advertising of Lincolns 
and Mercuries. 


When a radio or newspaper advertise- 
ment was placed, the local dealer was in- 
formed of it, and he could, and occasionally 
did, have it changed to his own satisfac- 
tion. In fact, the Court found that Mr. 
Jack Miller, son of the plaintiff corpora- 
tion’s president, and himself an employee 
of Miller Motors, made selections of radio 
spot announcements sent to the local radio 
station by Kenyon and Eckhardt. In areas 
where radio or newspaper coverage was 
slight, so that such advertising would be 
ineffective, advertising through other media, 
such as billboards, was increased to insure 
to each dealer an aliquot return on his 
subscription. 


Though Kenyon and Eckhardt prepared 
“blitz” advertising (emphasizing that a 
large number of automobiles must be sold 
in a short time at reduced profits), those 
dealers who preferred the more conven- 
tional approach (and more ample margins 
of profit) were permitted to advertise ac- 
cordingly. It is noteworthy that when the 
idea of “blitz” advertising was first pre- 
sented to J-LMDA, K. M. Matthews, its 
chairman, spoke for forty minutes against 
its use. But, as the trial judge found, other 
dealers liked it, and Matthews followed the 
majority decision. 


When the Ed Sullivan television show 
began in 1949, several Atlanta dealers, 
members of the J-LMDA, wanted to 
participate in its sponsorship. Only the 
Atlanta dealers, however, paid for it out 
of their share of J-LMDA advertising, and 
if a majority of the dealers in the vicinity 
of another television station desired the 
Ed Sullivan show to be carried by their 
local station, the chairman of the J-LMDA 
would arrange it. 
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Records were kept, first by J-LMDA 
and later by Kenyon and Eckhardt, from 
which it could be determined whether each 
dealer received his aliquot share of LMDA 
advertising. If dealers sought an account- 
ing, which they seldom did, they were 
furnished it. In addition, the J-LMDA 
committee mailed to each of its dealers a 
report of the monthly meetings. 


Thus it is seen that a considerable measure 
of autonomy was exercised by the dealers 
in the administration of the funds created 
by their contributions. 


The District Judge found as a fact that 
in effect, dealer participation in the LMDA’s 
was compulsory, for it was known among 
dealers that Ford policy was that they should 
become members of LMDA’s. As each 
new dealer signed an original sales agree- 
ment, he was presented with an LMDA 
agreement. Only four Lincoln-Mercury 
dealers in the United States have not been 
members of some LMDA since 1950. The 
testimony showed that Ford representatives 
made it unmistakably clear that a dealer’s 
franchise would be terminated if he re- 
signed from LMDA. 


As the Court below noted, however, it 
would have been difficult for Ford to sur- 
mount any general and concerted opposition 
to LMDA by the L-M dealers. A basis for 
this observation is found in the fact that, 
at a J-LMDA meeting at Sea Island, 
Georgia, on September 11, 1954, a resolu- 
tion was passed requesting the defendant 
to absorb more advertising costs and to 
allow more funds to be available for ex- 
penditure by the LMDA committee. If 
this could not be done, the committee 
recommended that “all assessments be dis- 
continued” and J-LMDA “be dissolved.” 
On October 12, 1954, the defendant an- 
nounced that it had agreed to finance ap- 
proximately half of the Ed Sullivan show 
for 1955. It appears, also, that in general, 
the dealers recognized that they derived 
substantial benefit from the arrangement. On 
the other hand, the Court also found that 
dealer pressure required Ford to insist 
that “an occasional recalcitrant dealer” 
continue his membership in LMDA or lose 
his franchise. 


In the three years before suit was filed, 
plaintiff paid to LMDA a total of $8,330.00 
and engaged in its own independent ad- 
vertising at an expense of $34,500.00. 
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Plaintiff calls attention to an excerpt from 
a J-LMDA minute book, reciting that on 
June 21, 1950, when a $1,000,000.00 memor- 
ial was being built to honor Henry and 
Edsel Ford, the J-LMDA committee passed 
a resolution tentatively approving the ap- 
propriation of its share, $12,948.00, but de- 
ciding further that a letter should be written 
to each dealer in the district, giving all the 
dealers an opportunity to object. The 
resolution provided that unless a majority 
of dissenting votes was received by July 
15, approval of the dealers would be as- 
sumed and the Secretary would be au- 
thorized to make a check to the Ford 
Memorial Fund. The plaintiff has gone no 
further than apprising us of this resolution, 
however, and does not claim that either the 
plaintiff or a majority of the dealers voiced 
their disapproval. 


It is noteworthy that plaintiff received, 
in the four years prior to suit, $716.37 more 
in LMDA advertising than it paid for. 


[No Unlawful Conspiracy] 


With great earnestness, the plaintiff urges 
on appeal, as it did below, the case of 
U. S. v. General Motors Corp. [1940-1943 
Trave Cases § 56,120], 121 F. 2d 376 (7 
cir., 1941), cert. den. 314 U. S. 618, as 
authority for its contention that we must 
hold, as did the 7th Circuit there, that the 
manufacturer is in violation of the antitrust 
laws. 


Relying upon the finding in that case, 
that a conspiracy existed between General 
Motors Corporation and General Motors 
Acceptance Corporation, the appellant con- 
tends that the record here calls for us to 
find a much closer relationship between 
the Ford Company and the LMDA’s than 
the District Court found. We shall discuss 
the evidence, but it is in order to note pre- 
liminarily that the plaintiff's argument loses 
much of its force when it is considered that 
in the General Motors case, the Court of Ap- 
peals merely affirmed, as supported by the 
evidence, a finding below that a conspiracy 
existed, while in this case we are asked 
to upset a contrary finding which is like- 
wise supported by evidence. This we may 
not do unless we are convinced that the 
District Judge’s findings are clearly er- 
roneous. Fed, Rules Civ. Proc. rule 52, 28 
Wir S:1G.g Ay 
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Even if we accept plaintiff’s argument 
that LMDA’s are a creation of the Ford 
Motor Company, organized solely to raise 
advertising funds for its products, the 
action would nevertheless fail. It is not 
sufficient for the plaintiff to prove a co- 
operative effort between Ford and LMDA, 
but it must be shown that the combination 
has the objectionable features which the 
act is designed to prevent. Alexander Mil- 
burn Co. v. Union Carbide & Carbon Corp., 
15 F. 2d 678, 682 (4 cir., 1926). 


The plaintiff maintains that the added 
cost of LMDA advertising has increased 
the price of Lincoln and Mercury cars, and 
that “prospective buyers of defendant’s 
automobiles would refuse to buy same at 
a higher price tag.” This case, therefore, 
according to the appellant’s argument, is 
analogous to the General Motors case, where 
it was said that the requirement that dealers 
use GMAC financing, with its mandatory 
provisions for higher down payments than 
those required by competitors, and other 
features of the GMAC contracts, placed 
General Motors automobiles beyond the 
reach or desire of prospective purchasers. 


This brings us to the essential difference 
between the situations found here and in 
the General Motors case. It is true that in 
both the price to the consumer is indirectly 
affected, and this has an influence on trade 
or commerce. However, despite the sweep- 
ing and seemingly all-inclusive language of 
the Sherman Act, it has long been settled 
that only those arrangements which unduly 
or unreasonably restrain commerce are for- 
bidden. Standard Oil Co, v. United States, 
221 U.S. 1 (1911); United States v. American 
Fiobacco” Co, 22 Un S. 106, Goll) resee 
also: Oppenheim, “Federal Antitrust Legis- 
lation: Guideposts to a Revised National 
Antitrust Policy,” 50 Mich. L. Rev. 1139. 
It is enough that here substantial advantages 
inured to the dealers through the device 
of a single advertising program; that, as 
the Court below found, the LMDA’s en- 
joyed almost complete autonomy as to their 
choice of advertising counsel, media, and 
copy; and that the restraint imposed by 
higher costs of products through advertis- 
ing is only an incidental one, the recognized 
purpose and usual effect of advertising being 
the increase of trade and not its restraint. 
Tt is not shown that Ford had any interest 
in the Kenyon and Eckhardt advertising 
agency except to obtain effective advertising 
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service from it. Ford was not using its 
economic position as an automobile manu- 
facturer to invade and dominate the ad- 
vertising business. 


In the General Motors case, to the con- 
trary, it was shown that the defendant, 
reaching out to monopolize the business of 
financing the resale of automobiles of its 
manufacture, formed a conspiracy unrea- 
sonably to interfere with commerce. The 
court declared that the mandatory scheme 
to impose the financing of automobile sales 
through a concern which it wholly owned, 
and whose profits it enjoyed, was unreason- 
able and “bore no relation to the good will 
of General Motors or its line of cars.” It 
characterized the defendant’s claim that 
the plan was designed to stimulate sales, 
as so farfetched that ‘it would have been 
surprising had the jurors accepted it.” 
U. S. v. General Motors Corporation [1940- 
1943 Trape Cases § 56,120], 121 F. 2d 376, 
412 (7 cir., 1941). This is sufficient to point 
up the contrast between the two cases. 


It is pertinent to observe that beyond the 
$8,330.00 contributed to the fund by the 
plaintiff and expended in its entirety in 
plaintiff's territory in a manner not dis- 
approved by it, plaintiff expended for ad- 
vertising during the period in question the 
additional sum of $34,500.00 of its own 
money. It is incredible, upon any theory, 
that the larger expenditure, which was un- 
questionably voluntary, was justified by 
business considerations, but that the much 
smaller sum was of no advantage to the 
plaintiff, a barren performance that merely 
increased the cost of the product it was 
handling. Nor is it perceived how the 
plaintiff can carry the burden of showing 
that the LMDA advertising cost restrained 
trade in automobiles, while the much larger 
sum it devoted independently to the same 
purpose promoted this trade. 


The combined weight of these considera- 
tions, clearly developed in the testimony 
and in Judge Thomsen’s findings, removes 
the LMDA advertising program from the 
sphere of arrangements forbidden by the 
statute. 


[No Restraint in Advertising] 


As to the complaint that there was re- 
straint of trade or commerce in advertising, 
as distinguished from commerce in auto- 
mobiles, we think this is not the real griev- 
ance of the plaintiff, and as the District 


1 68,937 


Court Decisions 
Miller Motors, Inc. v. Ford Motor Co. 


Number 94—100 
2-21-58 


Judge found, the complaint is in any event 
not sustained. We agree that merely select- 
ing a single agency, to gain the advantage 
of co-ordinated advertising, did not in the 
circumstances restrain commerce in adver- 
tising. Neither such result nor the tendency 
is established in the testimony. The plain- 
tiff merely showed the plan for co-ordinated 
advertising, levelled his charge of conspiracy 
to work a restraint of the advertising busi- 
ness, and rested. The conclusion it wished 
the court to draw is not attainable on this 
record. Except for the feature that par- 
ticipation was expected and encouraged by 
the defendant, with the general support of 
dealers, the LMDA plan differs little from 
any other cooperative advertising plan, which, 
in the words of Mr. Justice (later Chief 
Justice) Stone, is “admittedly beneficial to 
the industry and consumers ....” Maple 
Flooring Assn. v. U. S., 268 U. S. 563, 566 
(1925). 
[Public Injury] 


Therefore, there being no showing of 
any public injury resulting from a restraint 
of commerce in automobiles or advertising, 
it cannot be said that the Sherman Act has 
been violated. See: Arthur v. Kraft-Phenix 
Cheese Corp., 26 F. Supp. 824, 825 (D. C. 
Md., 1937); Alexander Milburn Co. v. Union 
Carbide & Carbon Corp., 15 F. 2d 678, 682 
(4 cir., 1926); Lawson v. Woodmere [1954 
TRADE CASES J 67,904], 217 F. 2d 148, 151 
(4 cir., 1954); Schwing Motor Co. v. Hud- 
son Sales Corporation [1956 Trade CASES 
{ 68,292], 138 F. Supp. 899, 903 (D. C. Md., 
1956), aff'd and opinion adopted by the 
Court of Appeals as its own, [1956 TRADE 
Cases {J 68,564] 239 F. 2d 176 (4 cir., 1956). 
See also, Apex Hosiery Co. v. Leader [1940- 
1943 Trape Cases § 56,039], 310 U. S. 469 
(1940), and cf. Mandeville Farms v. Sugar 
Co, [1948-1949 Trane Cases § 62,251], 334 
U. S. 219 (1948); Appalachian Coals, Inc. 
v. United States [1932-1939 Trape CAsEs 
7 55,025], 288 U. S. 344 (1933). 


[Private Injury] 


The failure to prove either a conspiracy 
or an unreasonable restraint of trade results 
in failure of the cause of action founded 
on Section 1; but it may be mentioned 
parenthetically that there are other infirm- 
ities in this branch of the plaintiff’s case. 
The hybrid nature of a private antitrust 
suit dictates that, to succeed, the plaintiff 
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must prove not only that the defendant has 
infringed one or more of the antitrust laws 
to the public injury, but also that such 
infringement has resulted in private injury 
to the plaintiff in its business or property. 
15 U.S. C. A., Sec. 15. In the absence of 
a showing of cither the public or the private 
harm, the plaintiff cannot prevail. See: 
Alexander Milburn Co. v. Union Carbide & 
Carbon Corp., 15 F. 2d 678 (4 cir., 1926); 
Glenn Coal Co. v. Dickinson Coal Co. [1932- 
1939 Trapve Cases § 55,062], 72 F. 2d 885, 
887 (4 cir., 1934); American Potato Dryers 
v, Peters, 184 F. 2d 165 (4 cir., 1950); Peller 
v. International Boxing Club [1955 TravrE 
CASES { 68,202], 227 F. 2d 593 (7 cir., 1955); 
“Antitrust Enforcement by Private Parties: 
Analysis of Developments in the Treble 
Damage Suit,” 61 Yale L. J. (1952), 1010; 
“Treble Damages—Reward for Private En- 
forcement of Federai Anti-Trust Laws,” 32 
Dicta (1955), 293. 


Even though Miller Motors received $716.37 
more in LMDA advertising than it paid for, 
the plaintiff further argued that the cost of 
LMDA advertising is included in the sale 
price of Lincoln and Mercury automobiles, 
thereby creating a “higher price tag” for 
the prospective buyers of defendant’s auto- 
mobiles. If this was the case, even if a 
conspiracy in violation of the Sherman Act 
existed, any increases in the price of de- 
fendant’s product were passed on (together 
with a profit) to the ultimate consumer; 
and under the settled decisions, plaintiff 
has suffered no injury for which the law 
will permit him treble damages. “If appel- 
lants did not absorb such increase in price 
but passed it on to their customers, they 
could not recover in a treble damage action 
brought under the antitrust act.” Wolfe 
v. National Lead Company [1955 TRADE CASES 
{ 68,094], 225 F. 2d 427, 433 (9 cir., 1955), 
cert, den., 350 U. S. 915; Northwestern Oil 
Co. v. Socony-Vacuum Oil Co, [1940-1943 
TravDE CASES § 56,294], 138 F. 2d 967, 971 
(7 cir., 1943), cert. den. 321 U. S. 792; Clark 
Oil Co. v. Phillips Petroleum Co. [1944-1945 
TravE Cases § 57,294], 56 F. Supp. 569, 572 
(D. C. Minn., 1944). 

The plaintiff asserts, however, that be- 
cause of the added LMDA assessments, 
fewer cars were sold; but this is purely con- 
jectural in the absence of any analysis of 
market conditions from time to time. When 
it appears that the plaintiff's sales were 
below the national and district averages 
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of Lincoln and Mercury dealers, it cannot 
be assumed that its failure resulted from 
the assigned cause. While it is true that 
in an antitrust case wide latitude is allowed 
in the proof of damages, the plaintiff here 
introduced no evidence from which an in- 
ference could fairly be drawn that its losses 
were the proximate result of the defendant’s 
alleged violation. Cf. Bigelow v. R. K. O. 
Radio Pictures [1946-1947 TrapE CASES 
7 57,445], 327 U. S. 220 (1946). Indeed, 
there is more than a suggestion in the testi- 
mony that the plaintiff’s losses resulted 
from its own lack of business aptitude rather 
than from any conspiracy in restraint of 
trade. ; 


And so, for the additional reason that 
there has been no showing of private injury 
resulting to the plaintiff, the complaint 
based on Section 1 of the Sherman Act fails. 


CLAyton Act VIOLATION 
[Parts and Accessories] 


In addition to automobiles, Ford sells a 
large volume of parts and accessories. 
Some are of Ford manufacture and some 
are merely Ford-approved, i. e., manufac- 
tured by others but sold by Ford after 
being approved by the Ford engineering 
group. While certain replacement parts, 
such as crankshafts, cylinder blocks, fenders, 
and doors, are not manufactured by others 
and are obtainable only from Ford, other 
items are available from outside sources, 
as well as from the defendant. Included 
in the latter group are such articles as 
undercoating, fuel pumps, batteries, spark 
plugs, ignition parts, seat covers, trans- 
mission gears, and fan belts. It is in re- 
spect to supplies sold by both Ford and 
independent unapproved manufacturers that 
the plaintiff alleges that the defendant’s 
practices violate Section 3 of the Clayton 
Act. 

[Sales Agreement] 


In support of its claim, the appellant 
stresses a provision in the Lincoln and 
Mercury sales agreements in which the 
dealer agrees “to maintain a stock of genuine 
Mercury parts and approved accessories of 
an assortment reasonably comparable to the 
current demand, equivalent to at least one- 
sixth (1/6) of the sales of parts and acces- 
sories by Dealer during the previous twelve 
(12) months based on cost to Dealer.” 
This, the plaintiff maintains, is a “definite 
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expressed provision that would require the 
plaintiff to buy from the defendant parts 
and accessories that would substantially 
reduce competition in the sale of parts and 
accessories.” 


[Illegal Contract Alleged] 


At the trial below, the plaintiff conceded 
that the provision referred to was not an 
express agreement or understanding that 
plaintiff would not use or deal in the goods 
of competitors of Ford. Nevertheless, this 
contention is pressed by the plaintiff on 
appeal. As we think the provision is mani- 
festly not an express agreement of this 
character, we pass at once to the question 
of whether there was, as Miller Motors 
further argues, an implied agreement not 
to deal in parts and accessories of compet- 
ing suppliers, such implication arising, it is 
said, from Ford’s dealings with the plaintiff 
with respect to “tie-in” sales of parts and 
accessories.” 


The appellant notes that at the beginning 
of each model year, dealers would be pre- 
sented by Ford with an “initial parts order,” 
already filled out and requiring only their 
signatures for completion. These “initial 
orders” contained, in addition to items 
peculiar to or necessary for replacement 
on new models, such equipment as spark 
plugs, batteries, road lamps, and foot has- 
socks. The plaintiff argues that it was 
compelled to buy the items specified by the 
defendant in these “initial orders” and that 
additional orders were, at times, presented 
to dealers for signature after having been 
filled out by Ford representatives. What- 
ever Ford’s practice in this regard may 
have been with respect to other dealers, 
however, Mr. Thomas W. Hauser, parts 
manager for the plaintiff from 1948 until 
the franchise was cancelled, testified explicitly 
that he would mark off certain items from 
prepared lists if he did not think the plain- 
tiff could sel! them or if he did not par- 
ticularly want them. 


The District Judge did find in the record 
evidence of pressure upon the plaintiff to 
buy the defendant’s parts and accessories. 
He made a finding, as proposed by plaintiff, 
that the defendant’s employees objected to 
the plaintiff's keeping parts of other sup- 
pliers in its storeroom. Ford representa- 


1 For an excellent and timely discussion of the 
general subject of ‘‘exclusive dealing,’’ see 
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tives told J. H. Miller, president of the 
plaintiff corporation, that Miller Motors 
should sell a larger volume of parts per 
repair order, and also advised plaintiff to 
sell parts as a wholesaler to other auto- 
mobile repairers. At one time, Joe Bayne, 
the Mercury Sales Manager, in a speech 
to the dealers of the Southern Region, said 
that purchases of parts and accessories 
from Ford were “franchise insurance.” The 
defendant set sales quotas or objectives for 
the plaintiff which the plaintiff did not meet, 
and this failure was one of the reasons for 
the cancellation of its franchise. Finally, 
the Court found as a fact that “Ford in- 
sisted that plaintiff purchase and carry a 
volume of parts and accessories satisfactory 
to Ford as a condition of continuing as a 
franchise dealer.” 


It may be noted that the requirement that 
the dealer shall stock Ford parts “reason- 
ably comparable to the current demand” is 
ambiguous, for the term may mean the 
current demand for all such parts, whether 
Ford-manufactured or approved, or other- 
wise, Or it may mean the current demand 
for Ford or Ford-approved parts only. If 
it means the former, then the formula of 
one-sixth may raise serious antitrust ques- 
tions, if the record should show an attempt 
thereby to compel the dealer to overstock 
on Ford-manufactured or Ford-approved 
parts, consequently interfering with his 
ability to stock rival replacement products 
and restricting freedom of choice by auto- 
mobile owners. See: Standard Fashion Co. 
v. Magrane-Houston Co., 258 U. S. 346 
(1922); United Shoe Mach. Co. v. United 
States, 258 U. S. 451 (1922); International 
Machines Corp. v. U. S. [1932-1939 Trapbe 
Cases, 55012) 4298euWie Sanlsll s@036)s 
Fashion Guild v. Trade Com’n [1940-1943 
TRADE CasEs J 56,101], 312 U. S. 457 (1941); 
International Salt Co. v. U. S. [1946-1947 
TRADE CASES { 57,635], 332 U. S. 392 (1947); 
Standard Oil v. United States [1948-1949 
TRADE CASES { 62,432], 337 U. S. 293 (1948); 
Times Picayune v. U. S. [1953 Trape Cases 
1 67,494], 345 U. S. 594, 606-608 (1953). 

In the years 1952 through 1954, plaintiff 
bought $83,404.56 worth of parts and ac- 
cessories from Ford and $74,569.72 worth 
from others. The plaintiff's testimony was 
that three out of every seven automobiles 
repaired by it were other than Ford manu- 


Chap. II of Prof. Milton Handler’s ‘‘Antitrust 
in Perspective’’ (1957). 


© 1958, Commerce Clearing House, Inc. 


Number 94—103 
2-21-58 


Cited 1958 Trade Cases 


73,765 


Miller Motors, Inc. v. Ford Motor Co. 


factured. From this the plaintiff argues 
that the proportion of Ford-manufactured 
parts purchased by it is thus shown to be 
disproportionately high, while the defend- 
ant sees in these figures opposite indica- 
tions. Upon consideration of this and much 
other testimony, which we deem it unneces- 
sary to repeat in detail, the Judge found 
as a fact that “Ford did not require plaintiff 
to purchase parts and accessories as a con- 
dition of Ford’s acceptance of individual 
orders for the purchase of automobiles,” 
and that “defendant never required plaintiff 
to purchase any given percentage of its 
parts and accessories from the defendant.” 


[Proof of Damages] 


What is the legal significance of these 
findings? The conclusion which the plain- 
tiff seeks to draw from the pressures so 
shown to have been applied against it by 
the defendant is that they amounted to an 
implied contract not to deal in the parts 
and accessories of the defendant’s com- 
petitors, and that this contract tended sub- 
stantially to lessen competition. In the 
view which the District Judge took, how- 
ever, the pressures unquestionably applied 
against Miller Motors were legitimate under 
the circumstances and did not amount to 
an implied agreement not to deal in goods 
or commodities of other suppliers. The 
question raised by the challenge to this 
conclusion need not be answered because 
the Judge also found that “plaintiff has not 
shown that it sustained any damages in 
connection with parts and accessories as a 
result of anything done by Ford or its 
representatives” within a period of three 
years before the suit was filed. We have 
carefully scrutinized the record and con- 
clude that the finding is well supported; 
and as it is dispositive of this branch of 
the case, we need not decide other debat- 
able points. 


[Statute of Limitations] 


This action having been initiated before 
the enactment of the uniform four-year stat- 
ute of limitations for civil antitrust suits 
(which is not retroactive), 15 U. S. C. A. 
(1957 Supp.), Sec. 15B, the applicable North 
Carolina statute of limitations is determina- 
tive of the time beyond which the plaintiff 
may not claim injuries. Chattanooga Foundry 
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and Pipe Works v. Atlanta, 203 U. S. 390 
(1906); Barnes Coal Corp. v. Retail Coal 
Merchants Ass'n [1940-1943 Trape Cases 
9 56,217], 128 F. 2d 645, 647 (4 cir., 1942). 
There was some question as to whether the 
one-year North Carolina limitation on ac- 
tions upon a statute for a penalty (Gen. 
Stat) N. C: (1953), Sec. 1-542), or the 
three-year North Carolina limitation on 
actions upon a liability created by statute 
other than a penalty (Gen. Stat. N. C. 
(1953), Sec. 1-52.2) was appropriate. The 
trial judge found it unnecessary to decide 
the point, and since we likewise find no 
injury to the plaintiff within the longer, 
three-year period, we too have no occasion 
to decide whether that or the lesser stat- 
utory period applied. The result would be 
the same in either case. 


We have examined the record as to each 
of the items claimed to have been bought by 
the plaintiff under Ford pressure, including 
obsolete parts, seat covers, batteries, spark 
plugs, foot hassocks, laprobes, and luggage, 
and we find that all of the allegedly in- 
jurious purchases occurred prior to July 29, 
1952. Suit was instituted on July 29, 1955. 


[Ruling] 


There being no proof of compensable 
damage suffered by the plaintiff, the action 
for treble damages arising from the alleged 
violation of Section 3 of the Clayton Act 
must fail. “Report of the Attorney General’s 
National Committee to Study the Antitrust 
Laws’ (1955), p. 380; Suckow Borax Mines 
Consol. v. Borax Consolidated [1950-1951 
TRADE CASES { 62,714]; 185 F. 2d 196 (9 cir., 
1950), cert. den. 340 U. S. 943 reh. den, 341 
U. S. 912. See: American Potato Dryers v. 
Peters, 184 F. 2d 165 (4 cir., 1950). 


CoNCLUSION 
[Dealer Franchise Act] 


In its initial stages, this suit included 
claims for damages for “market domination” 
and wrongful termination of the franchise 
agreement; much of the testimony was di- 
rected to these aspects of the case. Congress 
in recent years has given consideration to 
alleged abuses in manufacturer-dealer rela- 
tionships in the automobile industry, and a 
measure of reform was attempted by the 
enactment in 1956 of the O’ Mahoney “Auto- 
mobile Dealer’s Day in Court” Statute, 15 
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U.S. C. A. (1957 Supp.), Sec. 1221, et seq.’ 
Phases with which this legislation deals 
have been withdrawn from the case by the 
plaintiff itself, and even if the statute had 
retroactive effect, its applicability to the 
remaining causes of action is doubtful. Even 
without the aid of such legislation, the old 
law provides remedies upon proof of certain 
violations. Much of the plaintiff’s evidence 
was calculated to show a general atmosphere 
of dissatisfaction in the industry arising from 
asserted maltreatment of dealers by the 
inequitable and oppressive use of the manu- 
facturer’s superior economic power. See: 
Ford Motor Co. v. Kirkmyer Motor Co., 65 
F. 2d 1001 (4 cir., 1933). Courts are re- 
stricted, however, to legally recognized causes 
of action and to properly established facts 
to sustain them, and they do not award 
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damages where the requisite proof has not 
been made. We lay down no broad rule 
for cases that may arise in individualized 
fact situations not now before us; we merely 
hold on this record that the evidence ad- 
duced does not sustain the theories upon 
which the action was brought. 


It would be inappropriate for us to make 
pronouncements upon the many interesting 
and important questions of antitrust law 
suggested by the parties. These need not 
be considered in the circumstances revealed 
here, and answers can be deferred until 
they are called for in an adequate record. 


[Affirmed] 


We find no error ih the judgment of the 
District Court and it is, therefore, affirmed. 


[] 68,938] Affiliated Music Enterprises, Inc., Plaintiff v. Sesac, Inc., Defendant v. 


Kurt A. Jadassohn, Third-Party Defendant. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 99-169. Filed January 30, 1958. 


Sherman Antitrust Act 


Monopolies — Monopolization — Relevant Market— Performance Rights in Gospel 
Music.—In an action charging that a company, engaged in the business of licensing per- 
formance rights to musical compositions, monopolized the licensing of performance rights 
in “shaped” note, as distinguished from “round” note, gospel music, the relevant market 
was held to be the performance rights in gospel music. The commerce involved was 
licenses in performance rights; the function of such licenses was “listening”; and the test 


2In March, 1955, the most extensive study of 
the automobile industry ever conducted by 
Congress was begun by a subcommittee of the 
Senate Committee on Interstate and Foreign 
Commerce. After nine months of background 
study, hearings began on January 19, 1956, and 
ran until June 21, 1956. See: Hearings, Before 
the Subcommittee on Automobile Marketing 
Practices, The Committee on Interstate and 
Foreign Commerce, United States Senate, 84th 
Cong., 2nd Sess.; Senate Report No. 1879, ‘‘Big- 
ness and Concentration of Economic Power—A 
Case Study of General Motors Corporation,”’ 
84th Cong., 2nd Sess. Out of these investiga- 


tions first came ‘‘The Automobile Marketing 
‘Fair Play’ Bill,’’ S. 3946, 84th Cong., 2nd 
Sess., a bill which sought to outlaw (among 


other things) as unfair methods of competition 
and as unfair acts or practices in commerce, 
(1) the inducement by means of coercion, in- 
timidation, or discrimination, of dealers to ac- 
cept for delivery any product of any kind, and 
(2) cancellation of a dealer’s franchise without 
his consent, unless the franchise agreement con- 
tained mutually agreed upon standards by refer- 
ence to which the duties and obligations of the 
dealer might be determined. See: Senate Re- 
port No. 2791, 84th Cong., 2nd Sess. This pro- 
posed statute was to have become part of the 
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Federal Trade Commission Act and to have been 
enforced by the F. T. C. The bill passed the 
Senate at the end of the 84th Congress, but was 
never acted upon by the House of Representa- 
tives. 

Enacted into law, however, was the less de- 
tailed ‘‘Automobile Dealer’s Day in Court’’ act, 
which took effect on August 8, 1956, and which 
was sponsored by Senator Joseph C. O’ Mahoney, 
of Wyoming. See: Senate Report No. 2073, 84th 
Cong., 2nd Sess. This statute permits a dealer 
to sue an automobile manufacturer for damages 
sustained by failure of the manufacturer to 
act in good faith in performing or complying 
with any of the terms or provisions of the 
dealer’s franchise, or interminating, cancelling, 
or not renewing the franchise with the dealer. 
The essential term, ‘‘good faith,’’ is defined in 
the act as imposing upon each party to the 
franchise the duty ‘‘to act in a fair and equita- 
ble manner toward each other so as to guar- 
antee the one party freedom from coercion, 
intimidation, or threats of coercion or intimida- 
tion from the other party’’; the definition adds 
the further proviso, however, ‘‘That recom- 
mendation, indorsement, exposition, pursuasion, 
urging or argument shall not be deemed to 
constitute a lack of good faith,’’ 15 U. S. C. A. 
(1957 Supp.), Sec. 1221, et seq. 
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ze applied in determining the relevant market was that of “reasonable interchange- 

uity—price, use and qualities considered.” Performance rights in “shaped” note gospel 
music were an exact substitute for performance rights in “round” note gospel music. A 
Pewter whether written in “shaped” or “round” notes sounded identical and could 
Hee e distinguished by the listener. There was a complete cross-elasticity of demand 
etween the performance rights in “shaped” and “round” note gospel music. The court noted 
however, that in commerce of printing and publishing rights, there was a separate, 
identifiable market in “shaped” note gospel music, but that such commerce was not 
involved in the instant case. Since the performance rights in gospel music could not be 
substituted by performance rights for any other type of music, performance rights in 
gospel music was the relevant market. 

See Monopolies, Vol. 1, § 2540. 


Monopolies—Monopolization—Power To Control Prices and Exclude Competition— 
Vga ed of Control of Market.—In an action charging that a company, engaged in the 
usiness 0 licensing performance rights to musical compositions, monopolized: the li- 
censing of performance rights in “shaped” note, as distinguished from “round” note, 
gospel music, the court ruled that the performance rights in “shaped” note gospel music 
was not a relevant market for considerations of monopoly. The court ruled, however, that 
there was no evidence that the company’s 20 to 30 per cent control of the performance 
rights in gospel music, the relevant market, gave it the power to regulate prices and 
exclude competition. While the Sherman Act prohibits monopolization of any part of 
trade or commerce, the size of the market is not conclusive of monopoly or the absence 
of monopoly. An “appreciable part” of the market must be in the hands of a defendant 
before he can be found to control prices and exclude competition. What is an “appreciable 
part” will vary with the market under consideration because the illegal power must be 
appraised in terms of the competitive market for the product. The total average per- 
centage of gospel music performance rights controlled by the company was 20 to 30 
per cent; this was not an “appreciable part” of the relevant market. 

See Monopolies, Vol. 1, § 2530.10, 2530.40. 


Combinations and Conspiracies—Pooling of Copyrights and Sharing of Revenues— 
Blanket Licensing—Legality—tIn an action charging that a company, engaged in the 
business of acquiring and licensing the performance rights to musical compositions, vio- 
lated the Sherman Act by pooling copyrights and revenues through its contracts with 
its affiliated publishers (the copyright owners) of gospel music, the court noted that the 
company’s agreement with the publishers was of the type of agreement which has been 
held illegal. Irrespective of the amount of trade or commerce, this type of agreement has 
been held illegal because (1) it makes it possible for one copyright owner to set the price 
and share in the revenue derived from another’s copyright, therefore, adding to the 
monopoly of the copyright, (2) it cuts off competition among the affiliated copyright 
owners to market and exploit their works since they agree on a fixed price and share in 
the common profits, and (3) it tends to make the affiliated group too effective in resisting 
competition from unaffiliated copyright owners. Also, the court noted that the blanket 
licensing employed by the company was similar to “block-booking” which has been 
condemned. While the company did not refuse to issue a per piece license to a user, 
who must choose the blanket license as the lesser of two evils, there was no “genuine 
economical choice” between the two types of licenses. 

See Combinations and Conspiracies, Vol. 1, J 2013.880. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Defenses—Court Approval of Antitrust Violation if Recovery Allowed.—An action 
charging that a company, engaged in the business of acquiring and licensing the per- 
formance rights to musical compositions, restrained trade in gospel music by pooling 
copyrights and revenues through its contracts with its affiliated publishers (the copyright 
owners) of gospel music was dismissed on the ground that the court would sanction a 
violation of the antitrust laws if it permitted recovery. *To permit recovery would be to 
have this Court place ‘its imprimatur on a scheme which involves oe a violation of 
the antitrust laws.’’’ This was not a question of “unclean hands” for, if the plaintiff had 
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been a victim of the defendant’s unlawful practices, the fact that it had also been guilty 
of illegal conduct would not immunize the defendant against liability. The antitrust laws 
are more concerned with injury to the public than they are with the morals of the 
private litigants. The instant action involved more “for plaintiff's theory is a frank 
confession that but for defendant’s alleged stranglehold on the gospel music market, 
it believes that it would have succeeded in supplanting defendant as a monopolist.” 
See Private Enforcement and Procedure, Vol. 2, J 9010.450, 9041. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Sufficiency of Proof of Damages.—In an action charging that a company, engaged in 
the business of acquiring from publishers and licensing to users the performance rights 
to musical compositions, violated the Sherman Act by pooling copyrights and violated 
the Clayton Act in licensing such rights, the court ruled that, assuming the violation of 
the acts, the plaintiff, a competitor of the company, failed to prove that it was dam- 
aged. The injury to business or property must be a violation of a legal right, and it 
must have resulted from the acts of the defendant directed against the plaintiff. All 
that the plaintiff had pointed out as unlawful, presumably, might result in injury to the 
publishers or to users. “Plaintiff is in neither category; it was not aimed at and it was 
not hit; it was not even in the target area, but rather alongside the marksman whose 
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See Private Enforcement and Procedure, Vol. 2, § 9011.250, 9011.565. 
For the plaintiff: Wilzin & Halperin (Irving Lemov, of counsel), New York, N. Y. 
For the defendant: Lord, Day & Lord (Thomas F. Daly and Saul L. Sherman, of 


counsel), New York, N. Y., for Sesac, Inc. 


For a prior opinion of the U. S. District Court, Southern |District of New York, see 


1955 Trade Cases {| 68,060. 
Opinion 
[Complaint] 


SYLVESTER J. RYAN, District Judge [Jn full 
text): Plaintiff seeks to recover antitrust 
statute treble damages of $300,000 and to 
enjoin defendant from engaging in “mo- 
nopolistic practices” in restraint of trade; 
defendant by counterclaim seeks to recover 
damages of $250,000 for acts of alleged un- 
fair competition and to enjoin plaintiff from 
continuing alleged unlawful business practices. 


Plaintiff is a New York corporation or- 
ganized in 1953; defendant is a New York 
corporation organized in 1932, Both are en- 
gaged in the business of acquiring from the 
owners of copyrighted music the exclusive 
right to license the public performance for 
profit of the copyrighted compositions— 
known as the performance rights. The bulk 
of these licenses is issued to radio and tele- 
vision broadcasters for mechanical trans- 
mission rather than live performances, 


Specifically, it is alleged by plaintiff that 
defendant by its contracts with its affiliated 
“publishers” (the copyright owners) of gos- 
pel music accomplishes a pooling of copy- 
rights and revenues in restraint of trade in 
violation of Section 1 of the Sherman Act; 
that defendant has thus acquired a “monop- 
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olistic stranglehold” in the licensing of the 
performance rights of shaped note gospel 
music with the resulting power to eliminate 
competition—particularly on the part of 
plaintiff—in violation of Section 2 of the 
Sherman Act; and third, that under its 
licenses it has imposed “tie-in” arrangements 
and fixed prices in violation of Section 3 of 
the Clayton Act (15 USCA 1, 2, 14). 


[Defendant's Charges] 


Defendant has alleged that plaintiff has 
unlawfully interfered with its contracts, that 
it had wrongfully obtained confidential in- 
formation from a former employee of de- 
fendant, Kurt A. Jadassohn and has itself 
attempted to violate the antitrust laws. 

Although Jadassohn was brought in as a 
third party defendant under this claim by 
defendant, he was not served and as to him 
action is not pending. 


[Trade Involved] 


The monopoly alleged is in the perform- 
ance rights in shaped note gospel music. Per- 
formance rights are only rights to perform 
music publicly for profit; they are rights 
completely separate and distinct from the 
publishing, recording or synchronization rights. 


P Gospel music, as the term is understood 
in the performance trade, is popular music 
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with lyrics based on the four Gospels of the 
New Testament but with a text that ex- 
presses spiritual values in material, worldly 
tones and in a personal, homely vein. The 
music may range from a rhythmical, bouncy, 
jazz, ragtime, blues tempo to the slower 
tempo of hillbilly, country music or poputar 
sentimental ballad. It is said to be an out- 
growth of white spirituals which developed 
in the South after the Civil War period and 
is still composed and widely performed 
there. The distinguishing feature of gospel 
music are its characteristic lyrics; it is a 
hymn “addressed to the Deity. It is praise 
or prayer. The word ‘gospel’ means good 
news and the gospel song is addressed to 
men’. The music of Gospel Music may be 
printed in round notes, which is the usual 
note identified by its position on the musical 
staff, or in shaped notes where in addition 
to or—as the case may be—instead of identifi- 
cation by position the musical note is identi- 
fied by its shape—a square, triangle, diamond, 
etc.—each note always having a particular 
shape. 


Although much of the gospel music is 
composed or transposed into shaped notes, 
it may be written in both or either form of 
notation or for that matter any type of 
musical notation. The shaped note system 
is not copyrighted (any more than is the 
round note). Its value is that one untrained 
in sight reading may be more easily taught 
to read musical notes from their shapes, 
rather than from location, whereas one 
trained will ignore the shape or formation 
of the notes and rely solely on staff posi- 
tion. Neither sound, lyrics nor type of 
music is affected by the shape of the note; 
both sound exactly the same to the listener 
when properly sung. 


Shaped note composition predominates in 
the South, where most of the gospel music 
is written. It is sung at the “National Sing- 
ing Conventions”, for the twofold purpose 
of entertainment and to introduce and pro- 
mote the new gospel songs through the 
“plugging quartettes”. These quartettes, 
which number about 1,000, are usually trained 
and organized in schools maintained by the 
gospel music publishers where both shaped 
and round note singing is taught. Since gos- 
pel music partakes of the ephemeral value 
of other popular music, it is essential that 
new songs be continuously published and 
plugged in a steady stream. For sale to the 
public at these singing conventions and at 


Trade Regulation Reports 


Cited 1958 Trade Cases 
Affiliated Music Enterprises, Inc. v. Sesac, Inc. 


73,769 


other times the songs are printed usually in 
shaped notes, on cheap pulp paper in pocket 
size. manila covered books. The contents of 
these books includes both copyrighted and 
uncopyrighted songs. The renditions at these 
conventions are “live’ performances but they 
are frequently broadcast and often recorded, 
which recordings are later broadcast and 
televised. 


The gospel music publishers have an as- 
sociation known as “The Gospel Music 
Publishers Convention”. Some of its quar- 
tettes and better known interpreters—The 
Blackwood Brothers; The Statesmen Quar- 
tet; Joe May, “The King of the Gospel 
Singers”; Mahalia Jackson, “The World’s 
Greatest Gospel Singer”; and Roberta Martin’s 
Gospel Music Studio—publish their own 
catalogs containing the songs for which they 
are noted. There are also numerous other 
publications containing the latest and most 
recent compositions in gospel music. 


Through the combination of radio and 
television broadcasts and the sale of sheet 
music and song books—gospel music has 
been exploited and developed into a profit- 
able business, carried on in well defined 
markets. But, while the performance rights 
field is not concerned with the shape of the 
note but rather with the lyrical and musical 
content of the composition, the publication 
or printing rights field is concerned with 
shaped notes and makes a distinction be- 
tween the two forms of notation. The rea- 
son for this is that gospel song books and 
sheet music are sold principally to amateurs 
who are able to read only from shaped 
notes; consequently, they demand and re- 
quire compositions so printed. Music writ- 
ten in round notes can be transposed readily 
into shaped notes. Many of the composers 
see in the first instance their music pub- 
lished in shaped notes. These publishing 
rights are separately owned and licensed by 
organizations such as Hill & Range (of 
which more later) and have nothing to do 
with the “minor” or performance rights 
which defendant as the third largest organ- 
ization in the country (the other two being 
ASCAP and BMI) licenses. 

Performance rights are generally acquired 
by assignment from publishers and copy- 
right owners for a period of years or for the 
life of the copyrights and licensed on a 
“collective pooled basis as part of a prop- 
erty conglomerate” with the defendant or 
others acting as a bargaining representative 
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between the owner and the user. (Cf. Anti- 
trust Aspects of Merchandising Modern 
Music, Timberg, Law & Cont. Probls., 19, 
p. 294). These dealings, transactions and 
broadcasts are among the several states and 
defendant is engaged in interstate commerce. 


In the terminology of the trade the bun- 
dle or total of performance rights so ac- 
quired is known as a “repertory” and the 
totality of the copyrights owned by any one 
publisher (or copyright owner) is called the 
publisher’s “catalog”. 


[Defendant's Business] 


Defendant’s repertory consists of approxi- 
mately 284 catalogs, representing approxi- 
mately 180,000 copyrights to various types 
of music ranging from classical to country 
and hillbilly, religious and secular. Between 
30 to 40 of these are gospel music catalogs 
consisting of approximately 40,000 to 50,000 
copyrights about two-thirds of which are 
composed in shaped notes and the other 
one-third in round notes. Although defend- 
ant probably has the largest number of 
gospel music affiliates, these 40,000 to 50,000 
copyrights represent only 20 to 30% of all 
the copyrighted gospel music in the market. 


The contract by which a copyright owner 
assigns the performance rights in its com- 
positions to defendant is known as the 
“Sesac Publisher Affiliation Agreement”, the 
“publisher” being the copyright owner, and 
the “publication” the composition. 


Under it the publisher sold, assigned and 
granted to defendant for the full term of 
the contract and any renewals “all rights 
of every kind and nature existing or which 
may hereafter come into existence, in all 
publications now owned or controlled, and 
which may be owned or controlled by the 
publisher during the term of the contract 

the sole rights to publicly perform, 
record, transcribe, synchronize . . .; except 
that the publisher retains all publishing 
rights consisting of the right to publish, 
print and vend . . . copies of the publications.” 


The publisher also authorized defendant to 
license the rights so acquired “in separate 
transactions involving any of the publisher’s 
publications wherein separate payment is 
made by the licensee .. . and not for use 
on a collective basis” or to license “in col- 
lective transactions involving all or any of 
the publisher’s publications with all or any 
of the publications of any other publisher.” 
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As to both types of licenses defendant 
Sesac was given the sole right to determine, 
fix and regulate all the terms and fees in- 
cluding the right to license gratuitously. 
Out of the revenue received from an in- 
dividual license Sesac could either deduct 
the expenses incurred in connection with 
such individual transaction and share the net 
balance equally with the individual publisher, 
or it could charge these expenses to revenues 
received from collective licenses. Expenses in- 
curred in collective licensing of publications of 
two or more publishers were to be deducted 
from collective revenues and 50% of the net 
profits remaining from such collective licenses 
was to be retained by defendant and the 
other 50% was to be allocated and dis- 
tributed quarter-annually on a “basis, method, 
system, quota and formula and to such ex- 
tent as shall be determined by Sesac from 
time to time, and which shall, in the reason- 
able judgment and discretion of Sesac, re- 
sult in an equitable allocation and distribu- 
tion among Sesac’s affiliated publishers.” 


The contract provided that it was to con- 
tinue for successive terms of 10 years unless 
at the expiration of the tenth year a three 
month notice of cancellation was given; but 
such cancellation was not to affect the term 
of any license—individual or collective— 
previously issued by defendant Sesac. In 
the event of cancellation, however, the pub- 
lisher was to receive no further payments 
except that which was actually collected by 
defendant from an individual license. In ad- 
dition, under a companion Royalty Agree- 
ment, the publisher gave defendant Sesac 
the right during its affiliation to make 
recordings of its publications and to sell, 
lease and license these recordings on pay- 
ment of the statutory two cent per pressing. 


[“Blanket” Licenses] 


Although as we have pointed out the 
Affiliation Agreement provided for individual 
licenses, defendant generally issued only 
collective or “blanket” licenses—authorizing 
performance by a user of its entire reper- 
tory. The reasons for this are commercial 
practicability. The principal users of music 
in public performance for profit are radio 
and television broadcasters; they are users 
en masse of all kinds of music, as dis- 
tinguished from restaurants, hotels, movie 
sound track companies, theatres and opera 
companies, who do request and receive in- 
dividual “or per piece” or “program” licenses. 
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Defendant licenses 98% of the radio stations 
in this country or about 2500, and recently 
television stations. At the time of trial it 
had 3000 blanket licenses outstanding as 
compared to 900 per piece licenses. Before 
a per piece license could be granted a broad- 
caster it would be necessary under the de- 
fendant Sesac’s requirements to ascertain 
its valuation which gave weight to the radio 
or television station, the hour, performer 
and type of broadcast in which the “piece” 
license was going to be used; then the price 
would have to be approved by the Board of 
Directors of defendant. All this would con- 
sume a period of at least two weeks and 
finally defendant would have to monitor the 
station to insure that only the piece which 
was licensed and paid for was used. The 
total cost in time and money for this would 
make the fee to the “piece” user prohibitive 
not only for the particular performance but 
for the thousands of individual negotiations 
and licenses it would require. Quite natur- 
ally, the requests for per piece licenses from 
broadcasters are indeed rare. In every case 
it is defendant’s policy to discourage a user 
in its request for a piece license and sell it a 
blanket license. As a further discourage- 
ment, defendant Sesac will not issue a list 
of its publications to a prospective user, but 
upon request will supply a list of publishers 
and refer the user to the publishers them- 
selves if it insists on ascertaining the catalog. 


On occasions defendant Sesac admits it has 
received such a request from a broadcaster. 
It is urged by it that this was to embarrass 
defendant; whether this be the reason, it is 
a fact that CBS—one of the largest network 
broadcasters—reached an impasse with de- 
fendant over a per piece license which was 
only resolved, after a two year separation, 
by a new blanket license covering both 
radio and television broadcasts. 


Under the blanket license, a user, regard- 
less of his needs or choice, is required to 
take a license covering defendant’s entire 
repertory at an annual price fixed by de- 
fendant. Out of these pooled annual fees 
received from the blanket licenses, defend- 
ant, under its allocation system, arrives at 
each publisher’s respective share by a con- 
sideration of five factors: the total number 
of copyrights owned by the publisher, the 
type of publication he owns; the number of 
new publications he has put out; the num- 
ber of performances by the users of his 
publications and the publisher’s seniority. 
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[Defendant’s Orgamzation] 


In order to better understand the nature 
of the controversy in issue it is necessary 
to go into the background of the parties and 
the events leading up to the suit. 


Defendant Sesac is a family corporation 
composed of two principal stockholders— 
Ruth and Paul Heinecke. From its organ- 
ization until 1953 it was guided and operated 
by the Heineckes and Kurt A. Jadassohn, 
who for a number of years was its vice 
president and later its general manager and 
a director with the powers of president. 
These three comprised the sole directing 
staff. Although Jadassohn’s relationship with 
the Heinecke family was a close one (that 
almost of a son living in their home) he 
never became a stockholder and was always 
paid a salary. 


Sesac started out as a performance rights 
organization for European concert and stage 
music. Jadassohn’s principal duty was to 
acquire American performance rights for it 
in this type of music. Beginning in 1937 
with the acquisition of the Stamps Baxter 
Music & Printing Company, a gospel music 
publisher, Jadassohn, aware of the popu- 
larity of this type of music on the radio 
stations in the South, put on a tireless cam- 
paign to acquire as many gospel music 
publishers for defendant as possible. His 
efforts met with success and in this field 
of performance rights hitherto untapped he 
was responsible for the acquisition of ,28 
additional publishers for defendant. As one 
of the motivating forces behind defendant, 
Jadassohn was well informed concerning all 
phases of its business and he personally set 
up the allocation system of distribution of 
revenue to the publishers. 


[Plaintiff's Organization] 


On August 15, 1953, Jadassohn severed 
his connection with defendant, having re- 
signed on July 1, 1953. On October 2, 1953, 
he entered into a contract with Jean and 
Julian Aberbach providing for the formation 
of a company to acquire and exploit per- 
formance rights to musical compositions. 


Jadassohn had met one of the Aberbachs 
in January of 1951 when on behalf of “Hill 
and Range’, a large publisher of sheet 
music, which they owned, Aberbach had ap- 
proached Sesac with the idea of acquiring 
from the gospel music publishers affiliated 
with defendant Sesac the sheet music print- 
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ing rights to their music. At the time 
Jadassohn was of the opinion that not Hill 
and Range, but BMI, with which it was 
affiliated and which was a rival performance 
rights organization, was the real party be- 
hind the Aberbach proposal and that it was 
engaged in an attempt to take performance 
rights away from defendant, and flatly re- 
jected the proposal. 


Since 1950, “Hill and Range”, not content 
with the acquisition of printing rights, had 
commenced a campaign to enter the per- 
formance rights field in gospel music. By 
1952 it had acquired the sheet music print- 
ing rights to many of the publications owned 
by defendant and had written to Jadassohn 
thanking him for the “wonderful coopera- 
tion it had received from Sesac publishers 
and from Sesac in enabling us to present 
these songs to the Gospel buying public.” 


When plaintiff corporation was formed on 
October 9, 1953, the stock was divided 
equally between Jadassohn and the Aber- 
bachs. It was provided that they were to 
designate two directors and Jadassohn also 
two, and that decisions by the Board of 
Directors were to be made by a 51% vote. 
It was further then agreed that the Aber- 
bachs were to finance the company and 
Jadassohn was to use his best efforts to ac- 
quire music rights for the company ex- 
clusively, while the Aberbachs were to 
remain free to continue to acquire rights 
through other corporations owned by them, 
particularly “Hill and Range”; for this 
Jadassohn was to receive no compensation 
unless agreed by the Board of Directors 
and he never did receive a salary. The 
plaintiff corporation had no offices other 
than in some space with “Hill and Range” 
which also kept its books. It never pro- 
duced any income; its paid-in capital never 
exceeded $100 and it was completely financed 
by loans from “Hill and Range” and BMI, 
which company underwrote the expense of 
the instant litigation. 


This is explained by the fact that from 
March 29, 1949 through 1955 “Hill and 
Range” was under contract to BMI under 
which the Aberbachs were to acquire per- 
formance rights for BMI, to devote their 
exclusive efforts to exploiting and publish- 
ing compositions licensed by BMI and pro- 
hibited from acquiring without approval of 
BMI any interest in or rendering any services 
to any company other than Hill and Range and 
six listed subsidiaries. The Aberbachs 
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did not obtain permission from BMI to 
form plaintiff company; yet “Hill and Range” 
is the largest music publisher affiliated with 
BMI and its contract with BMI was, sub- 
sequent to the formation of plaintiff, re- 
newed, with an express personal covenant 
on the part of the Aberbachs—which is stated 
to be the inducement for BMI entering into 
the contract with “Hill and Range”,—and 
which covenant of exclusive services is 
made of the essence and a breach thereof a 
breach of the contract. These circumstances 
combined with the fact that plaintiff com- 
pany never got off the ground, that it re- 
mained completely financially dependent on 
“Hill and Range” leads to the inescapable 
conclusion that plaintiff was but an alterego 
of “Hill and Range” and that its formation 
came within the terms of the above contract 
between that company and BMI. The obli- 
gations of “Hill and Range” to BMI under 
the contract confirm the suspicions which in 
1951 Jadassohn had entertained as to the 
connection between “Hill and Range’ and 
BMI, 


[Acquisition of Performance Rights] 


Plaintiff, although formally organized to 
acquire and exploit rights to musical com- 
position, never contemplated going into the 
licensing of performance rights directly such 
as defendant, ASCAP or BMI. It had 
neither the facilities nor the staff. While 
it represented to the trade that so long as 
a publisher was affliated with Sesac it 
would seek to act solely as a collection 
agent, the activities of Jadassohn the year 
following the formation of plaintiff belie 
this assertion. 


Between the latter part of August and 
September, 1954, Jadassohn, who was well 
known and on extremely friendly terms with 
the Gospel music publishers, made a flying 
tour and personally visited sixteen of the 
publishers affiliated with defendant. His 
purpose in so doing was to sign up these 
publishers to a contract with plaintiff; he 
was successful with fifteen. The first of 
these was Stamps Baxter Music & Printing 
Company, the largest gospel music pub- 
lisher in the south; on September 1, 1954 
Stamps Baxter assigned all performance 
rights in its catalog and all subsequently 
acquired rights to plaintiff effective upon 
termination of its affiliation with defendant 
on January 15, 1957. The contract was 
signed jointly by plaintiff and Hill and 
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Range who guaranteed the financial obliga- 
tions of the former. It contained the self- 
serving statement that the publisher had 
without any solicitation or inducement or 
suggestion on the part of Affiliated and as 
its sole decision decided to notify Sesac 
that it canceled the agreement it had with 
Sesac and that it had so notified it. On 
November 30, 1956 effective January 1, 1957 
plaintiff assigned these performance rights 
in Stamps Baxter Company to BMI. Jadas- 
sohn then proceeded to sign up the follow- 
ing fourteen Sesac affiliates: 


Albert E. Brumley & Sons 

W. Oliver Cooper 

John Daniel Quartet Song Pub. 
The Marion Davis Company 

Firm Foundation Publishing House 
S. G. Fouts 

The Hall Music Co. 

The Hartford Music Co. 

J. M. Henson Music Co. 

National Music Company 

Revival Music Company 

Will W. Slater 

James D. Vaughan Music Publisher 
R. E. Winsett 


As to each the contract differed with re- 
spect to moneys to be paid and duration, 
although this was not known by the pub- 
lishers at the time. The inducements used 
by him were primarily a promise of larger 
revenues to which they were entitled and 
which Jadassohn was going to procure for 
them from defendant. In point of fact, 
Jadassohn knew from his connection with 
defendant that in the future television broad- 
casters, who in the past had been licensed 
gratis, were going to be paying substantial 
fees and that consequently the revenue pay- 
able to the publishers would be substantially 
increased. Jadassohn probably was kept up 
to date on the state of revenues in defend- 
ant through his successor with whom he 
maintained a close friendship and who later 
left defendant to join “Hill and Range.” All 
performance rights of Sesac in the com- 
positions under the “existing agreement” 
were attempted to be assigned to plaintiff 
effective immediately for the duration of the 
copyrights “with the agreement that the 
payment of all fees payable thereunder by 
Sesac ... shall be paid to you... which 
fees are hereby assigned to you.” Plaintiff 
was to collect all payments from Sesac or 
any other licensing organization and pay 
over to the publisher all sums up to a stated 
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amount (approximately equal to what the 
publisher had been receiving from. Sesac); 
and one half of anything over that amount 
was to be retained by plaintiff—which under 
the increased television license revenues 
promised to be worthwhile! If the pay- 
ments dropped below or ceased, plaintiff’s 
obligations ended correspondingly. There 
was no obligation on the part of plaintiff 
other than to collect from Sesac and to 
remit to the publishers what had been 
agreed on as above. 


After obtaining the respective signatures 
of the publisher, Jadassohn took the con- 
tracts back to the Aberbachs, who signed 
them and returned them to the publishers 
about September 13, 1955. The minutes of 
the plaintiff recite that plaintiff had acquired 
certain performance rights in musical com- 
positions of these publishers “subject to the 
existing agreements between said Publisher 
and Sesac Inc.” Prior to receipt of the ex- 
ecuted contract one of the publishers, Henson 
& Co., notified plaintiff that it withdrew its 
offer, but this was ignored by plaintiff and 
Henson was sent the executed agreement. 
No other publishers were approached by 
Jadassohn; as a matter of fact, this was the 
sole business activity in which plaintiff 
engaged. 


[Defendant's Activity] 


As the notices of cancellation and assign- 
ment to plaintiff of revenues payable “sub- 
ject to our present agreement with you” 
began pouring in to defendant’s office, 
defendant began work to counteract the 
disastrous effect of Jadassohn’s journey 
through the South. Special employees were 
selected to call on the publishers to win 
them back. They were told that they had 
given away their property without compen- 
sation, that additional revenues would be 
forthcoming without any necessity of shar- 
ing with plaintiff; that plaintiff was not 
equipped to represent them; that plaintiff’s 
intervention would adversely affect their 
interests; and that they should not have 
signed without first notifying defendant. 
Upon request, these publishers were given 
a form of cancellation to be sent to plaintiff. 


Jadassohn in the meantime was not idle; 
informed of the proposed visits of defend- 
ant’s employees, he was busy exhorting the 
publishers by phone not to succumb to the 
entreaties of defendant. 
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[ Publishers’ Conference] 


In the midst of this activity, the publishers 
retained an attorney by the name of Locke 
to represent them at a conference to be 
called at which Jadassohn on behalf of 
plaintiff, and Sesac employees Myers and 
Prager, on behalf of defendant, would 
present their side of the story in order that 
the publishers might decide what course of 
action would be best for them. 


Defendant’s position was that the contracts 
were void for want of consideration and 
could be set aside, and that Jadassohn 
had misused his position with defendant 
to deceive the publishers as to their rights. 
Jadassohn’s position on behalf of plaintiff 
was that the publishers needed protection 
and representation in the negotiation of 
the rights to their publications and that he 
was there to get the best he could for them 
from any organization, although he had 
unequivocally stated that he would never 
permit defendant to bid for any of the per- 
formance rights he might have and that 
he was “through with them.” 


The upshot of the conference was that all 
fourteen publishers through the attorney 
Locke notified both plaintiff and defendant 
that they regarded their contract with plain- 
tiff as rescinded and null and void and 
returned the advance payments which had 
been made them by plaintiff as evidence 
of its pure intentions, 


[Antitrust Charges—Defense] 


It is against this picture of competition 
between defendant attempting to hold on 
to its publishers and plaintiff acting as 
agent for a rival licensing organization at- 
tempting to wrest them away, that each 
side has charged the other with unlawful 
and damaging acts. 

The charge made by plaintiff is that de- 
fendant has monopolized the licensing of 
performance rights in shaped note gospel 
music; the defense, that performance rights 
in shaped note gospel music is not a sepa- 
rate, identifiable market on which defendant 
could have a monopoly, but an indivisible 
segment of the larger market of perform- 
ance rights in all popular music or, at 
the very least, in gospel music of both 
notations. 

[Relevant Market] 


The commerce involved is licenses in 
performance rights; the function of such 
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licenses is “listening”; the test to be applied 
in determining what is the “relevant market” 
is that of “reasonable interchangeability— 
price, use and qualities considered.” CUS: 
v. DuPont Co. [1956 Trape Cases { 68,369], 
351 U. S. 377, 404; U. S. v. IBON [1957 
Trape Cases { 68,649] 150 F. Supp. 397). 
Specifically, are performance rights in 
shaped note gospel music a reasonable 
substitute for performance rights in round 
note gospel music? The answer is that 
they are an exact substitute. The function 
of the notes here is concerned with lyrics 
and melody; a composition whether written 
in shaped or round notes sounds identical 
and cannot be distinguished by the listener; 
the form of the note has no effect on the 
sound; the performance rights are licensed 
and purchased without reference to the 
form of notation and are completely inter- 
changeable. There is complete cross-elasticity 
of demand between the performance rights 
in shaped and round note gospel music. 
For antitrust considerations, performance 
rights in shaped note gospel music is not 
the “relevant market”, and though defend- 
ant might control the performance rights 
in shaped note gospel music it cannot have 
a monopoly in the relevant market. 


“c 


; where there are market alterna- 
tives that buyers may readily sue for 
their purposes illegal monopoly does not 
exist merely because the product said 
to be monopolized differs from others. 
. . . The varying circumstances of each 
case determine the result. In considering 
what is the relevant market for determin- 
ing the control of price and competition, 
no more definite rule can be declared 
than that commodities reasonably inter- 
changeable by consumers for the same 
purposes make up that ‘part of trade or 
commerce, monopolization of which may 
be illegal.” (U..\S. v. DuPont, 394-395) 


In contrast to the performance rights or 
listening function, there is a difference in 
the form of notation in the publishing or 
printing rights of gospel music which is 
the reading function. Here, there is no 
interchangeability for a large segment of 
the users and purchasers for one trained to 
read only shaped notes cannot read round 
notes and will therefore not demand or be 
able to substitute one for the other. In the 
commerce of printing and publishing rights, 
there is a separate identifiable market in 
shaped note gospel music. But we are not 
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here concerned with printing or publishing 
rights. 


Continuing to apply the same tests, the 
relevant market embracing performance 
rights in gospel music emerges as_ the 
separate and distinct market. There is a 
demand—regional in fact—for performance 
rights in gospel music which cannot be 
satisfied by substituting performance rights 
in other popular music. Gospel music and 
its unique and easily recognizable character- 
istics, its special composers and interpreters, 
its special audiences and publications, and 
its very treatment by defendant as a special 
asset and source of revenue, is a product the 
performance rights of which cannot be sub- 
stituted by performance rights for any other 
type of music. For antitrust considerations 
the “relevant” market here is performance 
rights in gospel music. 


“Monopoly is the power to control prices 
or exclude competition Price and 
competition are so intimately entwined 
that any discussion of theory must treat 
them as one. It is inconceivable that price 
could be controlled without power over 
competition or vice versa.” U. S. v, Du- 
Pont, 391-2. 


[Monopoly Power] 

While the statute prohibits monopoliza- 
tion of any part of trade or commerce, the 
size of the market is not conclusive of 
monopoly or absence of it. An “appreciable 
part” of the market must be in the hands 
of the defendant, before he can be found to 
control prices and exclude competition. 
What is an appreciable part will vary with 
the market under consideration for the 
illegal power must be appraised in terms 
of the competitive market for the product. 
In U. S. v. ALCOA [1944-1945 TrapE CASES 
7 57,342], 148 F. 2d 416, 424, in discussing 
defendant’s control of the aluminum market, 
it was said that while 90% control was 
enough to constitute a monopoly, it was 
doubtful whether sixty or sixty-four per- 
cent would be enough and certainly thirty- 
three percent is not. In U. S. v. DuPont, 
20% control of the flexible materials market 
was not enough. See also, U. S. v. Yellow 
Cab [1946-1947 TrapEe CasEs q 57,576], 332 
Wass218220. 

Defendant’s power must be appraised 
from its position in the performance rights 
gospel music market. A spot check survey 
of gospel music catalogs, publications and 
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recordings submitted by defendant, while 
not accurate as to the actual figures since 
there were duplications, reveals the follow- 
ing percentages which I have accepted as 
accurate in the absence of any evidence to 
the contrary: of the gospel music recordings 
listed in the catalogues of 8 major commer- 
cial recording companies—the vast majority 
of the gospel music performed over the 
radio—defendant has performance rights 
on from 7 to 38% of the compositions; of 
the gospel music made available to the 
broadcasters by four leading transcription 
services defendant holds the performance 
rights on 0% to 31%; and of the sheet 
music and recordings sold in the South 
defendant holds the performance rights on 
22% to 39% of the compositions. The total 
average percentage of gospel music perform- 
ance rights controlled by defendant is 20% 
to 30%; the rest are in the public domain 
and in the hands of other organizations. 
The performance rights to compositions of 
some of the largest gospel music publishers 
are to be found in the repertories of its 
rivals ASCAP and BMI—among them some 
formerly associated with defendant. 

Plaintiff's contention that defendant had 
monopolized the performance rights market 
in gospel music was directed to the market 
in performance rights to shaped note gospel 
music, which J have concluded was not the 
relevant market for considerations of mo- 
nopoly. There is no evidence that by its 
market position in the performance rights 
of gospel music—a 20% to 30% control-- 
which is not an appreciable part of the 
relevant market, defendant had the power to 
regulate prices and exclude competition, 
in violation of Section 2. 


[Blanket Licensing—Legahity] 


However, defendant’s affiliation agreement 
is the classic pooling of rights and sharing 
of revenue struck down as violative of Sec- 
tion 1 of the Sherman Act in Alden Rochelle 
v. ASCAP [1948-1949 TrapvE CASES { 62,288], 
80 F. Supp. 888, and Witmark v. Jensen [1948- 
1949 TrapE Cases f{[ 62,310], 80 F. Supp. 843. 
Irrespective of the amount of trade or com- 
merce, this type of contract has been held 
to constitute an unlawful restraint of trade 
because: 1) it makes it possible for one 
copyright owner to set the price and share 
in the revenue derived from another’s 
copyright thus adding to the monopoly 
of the copyright; 2) it cuts off competition 
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among the affliated copyright owners to 
market and exploit their works since they 
agree on a fixed price and share in the com- 
mon profits; and 3) it tends to make the 
affliated group too effective in resisting 
competition from unaffiliated copyright 
owners. A “copyright may no more be used 
than a patent to deter competition between 
rivals in the exploitation of their licenses.” 
U. S. v. Paramount [1948-1949 TrapE CASES 
J 62,244], 334 U. S. 131, 144; U. S. v. Line 
Material Co. [1948-1949 ‘TrapE CASES 
{ 62,225], 333 U. S. 287. The blanket li- 
censing employed by defendant is similar to 
the “block-booking” which was condemned 
in the Paramount case, and while defendant 
does not refuse to issue a per piece license 
it gives the user, who must choose the 
blanket license as the lesser of two evils, 
no “genuine economical choice’ between 
the two types of licenses. The advantages 
derived from collective licenses and the 
numerous practical difficulties attendant on 
individual licenses do not absolve collective 
licenses from the antitrust laws. Witmark 
v. Jensen, supra; Fashion Guild v. F. T. C. 
[1940-1943 Trane Cases { 56,101], 312 U. S. 
457. Neither do the good motives of the 
parties nor the reasonableness of the prices 
set. U. S. v. Trenton Potteries, 273 U.S. 392. 


It is true that the Alden and Witmark 
cases also involved a monopoly finding, but 
the holdings are clear that pooling agree- 
ments are per se violations of the antitrust 
laws. 


[Unjury to Plaintiff | 


Assuming then that defendant’s agree- 
ments violate Section 1 of the Sherman 
Act and Section 3 of the Clayton Act, 
is plaintiff a person who has been injured in 
its business or property as a result of such 
violation under Section 4 of the Clayton 
Actr iii ds clear its not, 


We start out with the premise that the 
injury must be a violation of a legal right 
and that it must have resulted from acts 
of the defendant directed against plaintiff 
Keogh v. C. & N. W. Ry. Co., 260 U.S. 156; 
Adnural Theatre v. Paramount [1956 Travr 
CAsES J 68,432], 140 F. S. 686. 


Plaintiff has summed up its loss as fol- 
lows: 


“The total value . of the fourteen 
contracts which AME had acquired and 
which were cancelled, the two contracts 
which plaintiff was in the process of 
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negotiating and was prevented from con- 
summating, and the future potential con- 
tracts which the plaintiff would have been 
able to bid and compete for, but for the 
monopolistic power and practices of the 
defendant .. .” 


But plaintiff had not the facilities to and 
did not intend to bid and compete for the 
assignment of performance rights from 
publishers in order to license them directly 
to users. It did intend to act as an inter- 
mediary, for profit, between a publisher 
and a licensing organization, until it could 
procure assignment of those rights. In 
view of its genealogy, it would be naive to 
assume that any organization other than 
BMI would eventually succeed to defend- 
ant’s assigned performance rights. There 
is no doubt that plaintiff was “seeking to 
free the publishers from defendant’s grip” 
in order to place them within its own grip. 
In effect what plaintiff was prevented from 
doing by defendant’s “monopolistic practices” 
while the contracts with defendant were in 
effect, was to inject itself into the licensing 
scheme it alleges was unlawful in order to 
take to itself a share of the profits and thus 
cut further into the insufficient revenue it 
claims defendant was turning over to the 
publishers. Far from attempting to rescue 
the publishers it was seeking to profit from 
their affiliation with defendant until such 
time as defendant could be replaced by 
BMI, as it was in the case of Stamps Baxter 
Company. A perfect situation of a plain- 
til “blowing hot or cold with illegality.” 
Mid-West Theatres Co. wv. Co-Operative 
Theatres [1940-1943 Trape Cases { 56,157], 
43 F. S. 216, 224, 


All that plaintiff has pointed out as un- 
lawful in the affiliation agreements pre- 
sumably might result in injury to the pub- 
lishers; certainly, the exaction of annual 
blanket fees on collective licenses regardless 
of the needs or requirements of a user might 
result in injury to the users. Plaintiff is in 
neither category; it was not aimed at and 
it was not hit; it was not even in the target 
area, but rather alongside the marksman 
whose place it sought to fill (First Nail. 
Pictures v. Robison, 72 F. 2d 37, c. d. 293 
U. S. 609; reh. den. 293 U. S. 631; Ring v. 
Authors League {1950-1951 TrapeE CaseEs 
1 62,763], 186 F. 2d 637, c. d. 341 U. S. 935; 
Productive Inventions v. Trico [1955 TRADE 
Cases { 68,104], 224 F. 2d 678, c. d. 350 
U.S. 936. 
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[Dismissal of Complaint] 


It is not a question of “unclean hands” 
for if plaintiff had been a victim of defend- 
ant’s unlawful practices the fact that it had 
also been guilty of illegal conduct would 
not immunize defendant against liability. 
The antitrust laws are more concerned with 
the injury to the public than they are with 
the morals of the private litigants. Kiefer- 
Stewart Co. v. Seagram Sons [1950-1951 
TRADE Cases 62,737], 340 U. S. 211; 
Trebuhs Realty v. News Syndicate [1952 
TRADE CASES { 67,336], 107 F. S. 595. Here 
it is more than that—for plaintiff's theory 
is a frank confession that but for defend- 
ant’s alleged alleged [sic] stranglehold on 
the gospel music market, it believes that it 
would have succeeded in supplanting de- 
fendant as a monopolist. To permit re- 
covery would be to have this Court place 
“Sts imprimatur on a scheme which involves 
. . . a violation of the antitrust laws.” 
Mercoid Corp. v. Mid-Continent Co. [1944- 
1945 Trape Cases § 57,201], 320 U. S. 661, 
670; Morton Salt Co. v. Supiger Co. [1940- 
1943 Trapve CASgEs J 56,176], 314 U. S. 488. 


The complaint must be dismissed. 


[Counterclaim] 


There is no question but that Jadassohn 
—who was known among the Southern 
publishers as “Mr. Sesac”—was successful 
in luring them away from defendant by 
reason of the knowledge of the business he 
had acquired and the contacts he had made 
while in defendant’s employ. Through his 
enterprise and salesmanship he had brought 
the publishers under the Sesac aegis, but he 
was not thereafter irrevocably committed to 
leave them there. Jadassohn, short of un- 
lawfully interfering with contractual rela- 
tions, could take them with him to what- 
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ever organization with which he might later 
become associated. To hold he could not 
do so would certainly freeze competition 
and quash initiative. The only so-called 
trade secret, which defendant claims Jadas- 
sohn used to the advantage of plaintiff was 
his knowledge of the allocation system em- 
ployed by defendant. This, while perhaps 
to be jealously guarded from a potential 
competitor could not justifiably be kept 
from the publishers whose property was 
producing the revenue; as for their names 
and contracts, these were public documents 
recorded in the Copyright Office. 


While the activities of Poklitar (Jadas- 
sohn’s so-called informer) might shock a 
sensitive soul, in this field of enterprise, 
such “espionage” does not. cause surprise 
and much less does it constitute actionable 
wrong. Neither Jadassohn nor Poklitar 
were parties to the suit, but assuming they 
had acted as agents of plaintiff in unlawfully 
interfering with defendant’s contracts, there 
was no injury to defendant. True, defend- 
ant did lose to BMI one of its largest gospel 
music publishers—Stamps Baxter—through 
the good offices of Jadassohn, but this did 
not become effective until his contract with 
defendant expired. On the other hand, de- 
fendant appears to have been no novice at 
the business of acquiring its rivals’ pub- 
lishers—undoubtedly in the same general 
fashion—for it bragged in one of its en- 
thusiastic letters that in a few years it had 
acquired six associates of BMI and thirteen: 
of ASCAP! A healthy sign of competition— 
at any rate among the Big Three!! 


[Rulings] 


The complaint is dismissed on the merits; 
the counter-claim is also dismissed; let the 
clerk enter judgment for defendant on the 
complaint with costs. 
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exclusive license to manufacture and sell a cotton stuffing machine under its patent and 
the right to manufacture machines under patents not owned by it for a commission. The 
licensing agreement prescribed the prices at which the company might sell machines 
made under its patent and the other patents and required the company to confine its 
manufacture of machines exclusively to the machines of the patentee’s type if the com- 
pany failed to secure and maintain an exclusive license under the other patents. In a 
declaratory judgment action, the licensing agreement was held invalid and unenforceable 
under the antitrust laws because of its price-fixing provision and because of its provision 
limiting the right of the company to manufacture and sell machines competitive with 
the patentee’s machine, The illegal portions of the agreement were held to be integrated 
with all of the other portions of the agreement and therefore not severable. In affirming 
the trial court judgment, the reviewing court held that the agreement was an integrated 
price fixing arrangement and was unlawiful. 


See Combinations and Conspiracies, Vol. 1, J 2013.330, 2013.700; Private Enforcement 
and Procedure, Vol. 2, J 9060. 


Private Enforcement and Procedure—Antitrust Law Violation as Defense—Suit for 
Inducing Breach of Patent Licensing Agreement—lIllegality of Agreement——An action 
by a patentee charging a company with inducing the breach of a patent licensing agree- 
ment was properly barred because the licensing agreement was illegal under the Sherman Act. 


See Private Enforcement and Procedure, Vol. 2, J 9041.350, 9041.450. 


For the plaintiff-appellee (No. 12070) and defendant-appellee (No. 12071): John Vaughan 
Groner, New York, N. Y., and James P. Hume, Chicago, Ill., for Consolidated Packaging 


Machinery Corp. and International Paper Co. 


For the defendant-appellant (No. 12070) and plaintiff-appellant (No. 12071): J. Edgar 
Kelly and Wilfred S. Stone, Chicago, Ill., for Richard J. Kelly, Executor. 


Affirming decisions of the U. S. District Court, Northern District of Illinois, Eastern 


Division, 1957 Trade Cases {] 68,729 and 68,730. 


Before FINNEGAN, SCHNACKENBERG and HAsTINGs, Circuit Judges. 


[Patent Agreements | 

FINNEGAN, Circuit Judge [Jn full text]: 
For many years Thomas C. Kelly, now de- 
ceased, was a sales representative of plaintiff, 
Consolidated Packaging Machinery Corpora- 
tion, a manufacturer and seller of packaging 
machinery Kelly designed, and on September 5, 
1939 obtained United States Letters Patent No. 
2,171,572 on a machine described as a cot- 
toner (Cottoner or Kottoner) which in- 
serted a wad of cotton into the neck of a 
bottle or jar. Subsequently plaintiff became 
the exclusive licensee of Kelly, as licensor, 
under an agreement dated December 12, 
1939. For the right to manufacture and sell 
machines under Kelly’s patent, plaintiff 
agreed, inter alia, that it would not manu- 
facture and sell any other cottoners and 
would pay Kelly royalties on the gross 
selling price of such machines. During the 
period 1939 to 1944 plaintiff manufactured, 
sold cottoners and paid Kelly royalties. 

On June 13, 1944, the plaintiff Consoli- 
dated, entered into an agreement with Eino 
E, Lakso, owner of Lakso U. S. Patents 
Nos. 2,269,722 and 2,304,932 for methods 
and apparatus for inserting packing in con- 
tainers. Under this contract Lakso granted 
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Consolidated an exclusive royalty-bearing, non- 
transferable license, for those two patents. 


[Clauses In Issue] 


This lawsuit pivots on several clauses, re- 
printed below, contained in a superseding 
contract by and between Consolidated and 
Kelly who signed it on June 3, 1944. 


“9. It is further agreed between the 
parties hereto that the minimum price per 
machine of either type shall be Two Thou- 
sand Five Hundred Dollars ($2,500.00) 
and that the maximum price on standard ma- 
chines shall be Five Thousand ($5,000.00) 
unless the machines embody special fea- 
tures of construction, and that such price 
range shall be maintained unless changes 
therein are mutually agreed to in writing.” 

“12. It is further provided that in the 
event the Licensee shall fail to secure and 
maintain an exclusive license under the 
Lakso patents aforesaid, the royalty of 
744% to be paid to Kelly as herein pro- 
vided for shall be increased to 15%, and 
that Licensee shall be obligated to con- 
fine its manufacture of Cottoner machines 
exclusively to machines of the Kelly type 
unless the Licensor shall otherwise agree 
to the modification of the provisions of 
this paragraph.” 
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In 1946 plaintiff advised Kelly that the 
June 3, 1944 agreement was illegal and 
plaintiff ignored Kelly’s offer of cancella- 
tion. Consolidated performed under that 
contract from June 3, 1944 to February 20, 
1956 when plaintiff filed its complaint for 
a declaratory judgment in the district court. 
Thomas C. Kelly died in June, 1955 and 
Richard J. Kelly, the executor of his estate, 
is the defendant in this appeal. 

By its deceptively simple appearing com- 
plaint Consolidated asked the district judge 
to declare the license agreement of June 3, 
1944 (Consolidated-Kelly) invalid, unem- 
forceable and rescinded. 


[Trial Court Ruling] 


Each side filed a motion for summary 
judgment and submitted supporting affi- 
davits. The relevant agreements, and some 
correspondence, were all before the district 
judge when he entered the following final 
judgment from which defendant appealed. 


“1, The agreement of June 3, 1944, be- 
cause of its price-fixing provision and be- 
cause of its provision limiting the right 
of Consolidated to manufacture and sell 
machines competitive with the Kelly ma- 
chine, is invalid and unenforceable. 

2. Consolidated has no duty or obliga- 
tion of any nature under said agreement 
of June 3, 1944. 

3. The illegal portions of said agreement 
of June 3, 1944, are integrated with all 
other portions and are not severable 
therefrom. 

4. Said agreement of June 3, 1944, is of 
no force and effect and is herewith ter- 
minated.” 


[Price Fixing Arrangement] 


There are two prongs in the argument plain- 
tiff sponsors in support of the judgment strik- 
ing down the Consolidated-Kelly agreement 
of June 3, 1944. The first, and perhaps 
slightly more significant runs in this vein. 
Obviously Kelly is an utter stranger to all 
interests in the Lakso patents yet under 
clause 9, supra, the 1944 agreement, Kelly 
and Consolidated provided for a maximum 
and minimum price at which plaintiff may 
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sell cottoners manufactured under the Kelly 
license and also those produced under 
Lakso patents. Plaintiff, then, is conced- 
ing it has violated the “anti-trust laws” by 
joining with Kelly in fixing prices on Lakso 
products which were unpatented by Kelly, 
though he could legally set prices for prod- 
ucts flowing from his patent, but no others. 
This contention assumes price fixing is em- 
bedded in clause 9 and that the Kelly-Lakso 
pricing is inseparable and permeating the 
total contract. 

The staetment of claim filed below is 
over-simplified, even under Rule 8, Federal 
Rules of Civil Procedure, 28 U. S. C., and 
instead of invoking Rule 12, defendant 
simply moved for summary judgment. Later 
plaintiff also made such a motion under 
Rule 56, Federal Rules of Civil Procedure. 
Of course allegations in plaintiffs complaint 
are admitted when not denied. Rule 8, 
supra. Neither a trial nor oral arguments 
were had below. Only an issue of law was 
presented for decision by the trial judge and 
the result reached by him was correct. We 
think the challenged license agreement an 
integrated price-fixing arrangement between 
the parties and in violation of the Sher- 
man Act, 15 U.S.C. §1. Umied States v. 
Line Material Co. [1948-1949 TrapE CASES 
{ 62,225], 333 U. S. 287 (1948). 


No. 12071 
[Contract Unenforceable] 


Kelly’s executor sued International Paper 
Company for allegedly inducing breach of the 
identical contract invalidated by the district 
judge, and discussed here. Granting Inter- 
national’s motion for summary judgment in 
this companion case was correct. The critical 
contract was unenforceable. Bailey v, Bani- 
ster, 200 F. 2d 683, 685 (10th Cir. 1952). 

Nothing else in the briefs filed for Kelly’s 
executor, as  plaintiff-appellant, demands 
mention in this opinion for we found appel- 
lant’s points are without merit. 


[A firmed] 


Judgments in appeals numbered 12070 
and 12071 are each respectively affirmed. 
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Opinion 
[Consolidated Actions] 

Bryan, District Judge [Jn full text except 
for omissions indicated by asterisks]: These 
are two consolidated actions “under the 
Federal Anti-Trust Laws (15 U. S. Code, 
Sections 1, 2, 15 and 26)” to recover treble 
damages totaling $101,690,000. A counter- 
claim and cross-claim interposed by one of 
the defendants against the plaintiffs and 
certain added defendants, based on the 
same statutes, seeks treble damages of 


$41,250,000. 
[Parties] 


Plaintiffs are owners, lessees, operators 
and managers of motion picture theatres, 
and exhibitors of motion pictures on a very 
large scale. Defendants are major motion 
picture producers, distributors and exhibitors. 


[Antitrust Charges] 


In substance, the amended complaints 
charge that defendants, RKO Keith-Orpheum 
Corporation, Warner Brothers Pictures, Inc., 
Paramount Pictures, Inc., Columbia Pictures 
Corporation, Universal Pictures Company, 
Inc., and United Artists Corporation, and 
various of their subsidiaries also named as 
defendants, together with Loew’s Incor- 
porated and Twentieth-Century-Fox Film 
Corporation, comprising the “‘big eight” in 
the motion picture industry, since “prior to 
1931” have engaged in continuing combina- 
tions and conspiracies to restrain interstate 
commerce and to create a monopoly in the 
distribution and exhibition of motion pic- 
tures throughout the United States. The 
conspiracy and monopoly charged are based 
in whole or in part upon the violations of 
the Anti-Trust Laws found to have existed 
in United States v. Paramount Pictures, 
Tne, DD PCHS AD: NS. 66 FF! Supp. 323 
[1946-1947 TrapE Cases [57,470], 70 F. 
Supp. 53 [1946-1947 Trape Cases { 57,526], 
aff’d in part and reversed and remanded in 
part 334 U. S. 131 [1948-1949 TrapE Cases 
J 62,244], 85 F. Supp. 881 [1948-1949 Trape 
Cases { 62,473]; United States v. Loew's, 
Ine, chal. D.C. S. DN. Y., Equity No. 
87-273, decree filed February 8, 1950 [1950- 
1951 Trape CAsEs { 62,573], aff'd 339 U. S. 
974, The amended complaints allege a series 
of specific acts by which these conspiracies 
were carried out in the New York metro- 
politan area allegedly affecting 47 theatres 
owned, leased, operated or managed by the 
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plaintiffs. The acts alleged include illegal 
division of territories among the conspirators, 
enforcement of unreasonable runs and clear- 
ances, fixing of admission prices, use of 
discriminatory license privileges, exclusion 
of independents from first runs and utiliza- 
tion of defendants’ monopoly powers to 
force plaintiffs into disadvantageous pools 
and sales. 


[Settlement] 


Settlement has been effected with Loew’s 
Incorporated which had been named as one 
of the defendants but is therefore no longer 
in the case. 


[Answers] 


The answers of the other defendants are, 
in substance, general denials of the material 
allegations of the amended complaints. 


[Counterclaim and Cross-Claim] 


The answer of defendant RKO Keith- 
Orpheum Theatres, Inc. also contains a 
counterclaim and cross-claim against the 
plaintiffs and against added defendants 
Twentieth-Century-Fox Film Corporation 
and George P, Skouras, Spyros P. Skouras 
and Charles P, Skouras, now deceased. It 
alleges that the corporate plaintiffs and 
added defendants, who were under the con- 
trol and domination of the Skouras Brothers, 
in combination with them, owned more than 
a thousand theatres located throughout the 
United States with the largest combined 
seating capacity of any theatre operating 
group sitting in the country. The plaintiffs and 
the added defendants, it charges, themselves 
engaged in combinations and conspiracies 
to restrain trade in the exhibition of motion 
pictures in the areas in which their theatres 
operated, including the New York metro- 
politan area where defendant RKO Keith- 
Orpheum Theatres, Inc. operated fourteen 
theatres. The combination and conspiracy 
is alleged to have been carried out in the 
New York area through means and practices 
similar to those charged in the amended 
complaints and the acts complained of are 
those which are alleged to have affected 
the RKO theatres in that area. 


[Examination of Plaintiff] 


After issue had been joined in the action 
and consolidation had been effected, four 
groups of defendants and one individual 
defendant, each represented by separate 
counsel, commenced to take the deposition 
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before trial on oral examination of George 
P. Skouras, pursuant to Rule 26, F. R. C. P. 
Skouras, among other things, was the presi- 
dent and a major stockholder of plaintiff 
Skouras Theatres Corporation, and an off- 
cer, director or stockholder of various of the 
other plaintiffs and added defendants, and 
was an added defendant himself. By the 
time the examination had run to some two 
thousand pages the witness had refused to 
answer 422 individual questions directed to 
him by various of the examining counsel, 
after objection thereto by his counsel and a 
direction not to answer. 


[Motions to Compel Answers] 


Four separate motions were then brought 
on to compel the witness Skouras to answer 
the questions which had been propounded 
to him by the respective counsel for the 
examining defendants, pursuant to Rule 
37(a), F. R. C. P. These motions, which 
will be referred to here as the RKO Theatres 
motion, the Columbia motion, the Warner 
motion and the Paramount RKO motion, 
are now before me for determination. 


[Pre-Trial Conferences] 


This case comes within the purview of 
the Report on “Procedure in Anti-Trust 
and Other Protracted Cases’? made by the 
Committee headed by Judge Prettyman, 
which was adopted by the Judicial Confer- 
ence of the United States on September 26, 
1951, (13 F. R. D. 62). It is a case where 
“The potential range of issues, evidence and 
argument is so great, and the necessities of 
adversary representation so compelling, that 
the activities of counsel will result in records 
of fantastic size and complexity unless the 
trial judge exercises rigid control from the 
time the complaint is filed.” 13 F. R. D. 
66. In such a case, as the Report pointed 
out, “pleadings will not serve to particularize 
issues sufficiently .. . and motions for par- 
ticulars will not serve that purpose. Such 
particularization must be achieved by in- 
formal conferences between judge and coun- 
sel well in advance of a possible trial date.” 
13 F. R. D. 67. Even where issues cannot 
be adequately formally framed and finally 
fixed prior to the processes of discovery 


ee 


a informal conferences between 
the judge and counsel should nevertheless 
be held when the basic pleadings are in, 
and before discovery processes are begun. 
The issues indicated or known at that 
point should be framed and stated. They 
should serve as the basis for the bounds 
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of permissible discovery. Thereafter, if 
it appears advisable or necessary, the 
issues which are to control the subse- 
quent course of the trial may be reframed 
and stated in the pre-trial order contem- 
plated by Rule 16.” 13 F. R. D. 68. 
Yet thus far in this case there have been 
no conferences such as were suggested in 
the Prettyman Report, nor has any pretrial 
program been worked out with the court 
which would carry forward the litigation in 
a logical and orderly manner so as to nar- 
row and reduce to a minimum the issues 
to be tried, the conflicts in the evidence 
and the matters as to which the parties are 
in actual disagreement, and get down to the 
hard core of the litigation. Under such cir- 
cumstances, as the Prettyman Report points 
out, “deposition or discovery proceedings 
outside the planned scope of the judge’s 
direction are likely to be at least surplusage 
if not quite in conflict” with such a program 
set by the judge, and “‘interparty discovery 
proceedings, under the Rules of Procedure” 
not so arranged for “are not helpful in the 
elimination of unnecessary delay, expense, 
or volume of record.” 13 F. R. D. 83. 


[Issues Not Framed] 


The present posture of this case points 
up the wisdom of these observations since 
there has been no attempt to frame the 
issues under the court’s direction even on 
a tentative or preliminary basis. The dis- 
covery by deposition which is going on here 
is under pleadings which draw issues almost 
as broad as they are long, of very wide 
range and complexity and relating to a 
period of more than 22 years. 

Under these circumstances it can almost 
be said that “taking into consideration the 
conceded complexity and magnitude of the 
suit and the contentions both parties make 
here as to the breadth of the issues in the 
case, it would be sheer guesswork for this 
Court to designate any particular item as 
irrelevant . . .” Bank of America v. Loew's 
International Corp., D. C. S. D. N. Y., 19 
Bak Dail 5 awe 


[Scope of Examination] 


Nevertheless, the problem is before me 
and it must be met. The solution must be 
dictated as much by practical considerations 
as by theoretical application of the prin- 
ciples of discovery procedure as authorized 
by the Federal Rules of Civil Procedure. 
In the absence thus far of any limitations 
of the issues other than those drawn by 
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the pleadings the guiding principles must 
be those of the Federal Rules of Civil Pro- 
cedure relating to deposition-discovery pro- 
ceedings. Examination must be permitted 
on all matters which appear to be reason- 
ably relevant under these rules at this stage 
of the action. However, practical consider- 
ations dictate that the parties should not 
be permitted to roam in shadow zones of 
relevancy and to explore matter which does 
not presently appear germane on the theory 
that it might conceivably become so. If 
this places some limitations on the scope 
of the examination beyond those flowing 
from a broad interpretation of the rules, it 
is because the rules themselves contem- 
plate that the procedure they authorize will 
itself be used to limit and narrow the issues. 
Indeed, if this were not done in cases such 
as the case at bar the deposition-discovery 
proceedings would become practically endless. 


Under Rule 26(b), F. R. C. P., a de- 
ponent on pre-trial deposition may be ex- 
amined “regarding any matter, not privileged, 
which is relevant to the subject matter 
involved in the pending action, whether it 
relates to the claim or defense of the 
examining party or to the claim or defense 
of any other party, .. .” 


As Judge Weinfeld said in Katser-Frazer 
Corp eNOns orCe;, DYGYS DENY Y S11 
Jaks 18, ID} 103 


“ ‘Relevant’ as used in Section 26(b) 
of the Federal Rules of Civil Procedure, 
28 U. S. C. A., is not to be equated with 
‘relevant’ as ordinarily used in determin- 
ing admissibility of evidence upon a trial. 

. . Thus, it is relevancy to the subject 
matter which is the test and subject 
matter is broader than the precise issues 
presented by the pleadings. . % 

See, also, Hercules Powder Co. v. Rohm & 
BagsCoun Das.) oDel223. He Rk. 2D: 302, 
304; Rose v. Bourne, Inc., D. C. S. D. N. Y., 
15eb RD: 362. 

The scope of examination on deposition 
is not limited to testimony which might 
be admissible at the trial but includes in- 
admissible testimony “reasonably calculated 
to lead to the discovery of admissible evi- 
dence.” Rule 26(b). Kaiser-Frazer Corp. v. 
Otis & Co., supra; Engl v. Aetna Life Ins. Co., 
2 Cir., 139 F. 2d 469, 472; 4 Moore, Federal 
Practice, (2d ed.) { 26.16. 

Where, as here, the witness being ex- 
amined is an officer, director or managing 
agent of an adverse corporate party, the 
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party calling him may “interrogate him by 
leading questions and contradict and im- 
peach him in all respects as if he had been 
called by the adverse party ...” Rules 26 
(c), 43(b), F. R. C. P.; 4 Moore, Federal 
Practice, (2d ed.) p. 1066-7. The questioning 
of such a witness may be used to further 
all of the basic purposes of pre-trial dis- 
covery procedure including narrowing the 
issues so as to determine what matters are 
actually controverted and eliminating from 
the trial matters on which there is no real 
dispute. In furtherance of such purposes 
the witness may be questioned concerning 
the position of the adverse party with re- 
spect to matters in controversy. 4 Moore, 
Federal Practice, (2d ed) { 26.34; 2 Barron 
& Holtzoff, Federal Practice & Procedure, 
pp. 263, 316. 


The deposition-discovery rules “are to be 
accorded a broad and liberal treatment” so 
that parties may obtain the fullest possible 
knowledge of the issues and facts before 
trial.” The examination authorized is sweep- 
ing and the inquiries are limited only by 
the requirement that they be reasonably 
relevant to a sensible investigation. Hick- 
man v. Taylor, 329 U. S. 495; Laurens Mills 
v. John J. Ryan & Sons, Inc., D. C. S. D. 
N. Y., 14 F. R. D. 191; Sunbeam Corp. v. 
R. H. Macy & Co., D. C. S. D. N. Y. [1952 
TRADE CASES § 67,243], 12 F. R. D. 323; Pro- 
visional Government v. Towers Warehouse, 
DGS DUNE VAATED 29 wing lee. 
Aetna Life Ins. Co., supra; Kaiser-Frazer 
Corp. v. Otis & Co., supra; 4 Moore, Federal 
Practice, (2d ed.) ff 26.16, 26.18. 


[Subject Matter of Action] 


With these general principles in mind I 
turn to the subject matter of the action as 
bearing on the scope of the examination 
to be permitted. 


This is a massive action in which plaintiffs 
charge a continuing conspiracy in restraint 
of trade of great magnitude and complexity 
extending over a period of more than 22 
years, among the principal major motion 
picture producers, distributors and exhibitors 
in the United States. The subject matter 
of the action is the effect of this conspiracy 
upon the exhibition of motion pictures in the 
New York metropolitan area, and the specific 
means and methods by which it is alleged 
to have carried out its objectives there. In 
addition to reliance upon the violations of 
the anti-trust laws which were the subject 
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of United States v. Paramount Pictures, Inc., 
supra, plaintiffs charge that the defendants 
engaged in a wide variety of acts and prac- 
tices designed to restrain trade and monopolize 
the exhibition of motion pictures in the New 
York metropolitan area which the complaint 
defines as consisting not only of the City of 
New York, but also Westchester, Rock- 
land, Nassau and Suffolk Counties, and the 
portions of Northern New Jersey within 
fifty miles from New York City. The con- 
spiracy is alleged to have affected 47 sub- 
stantial theatre properties owned or operated 
by plaintiffs in this area. It was allegedly 
carried out by enhancing the theatre in- 
terests of RKO, Loew’s and Warner, who 
maintained circuits of theatres here, at the 
expense of plaintiffs’ theatres so as to de- 
stroy or impair their ability to compete with 
RKO, Loew’s and Warner. This group, in 
combination with the other defendants en- 
gaged in the nationwide conspiracy which 
is the subject of the Paramount case, are 
alleged, among other things, to have forced 
plaintiffs to maintain fixed theatre admission 
prices, imposed unreasonable clearances 
against plaintiffs’ theatres in favor of af- 
filiated theatres and compelled them to 
feature pictures for lengthy, extended and 
staggered runs; to have bought feature films 
in excess of their needs so as to deprive 
plaintiffs of such features for unreasonable 
periods of time; to have charged plaintiffs 
unreasonably high, arbitrary and discrimina- 
tory film rentals; to have forced plaintiffs 
to pool the operation of certain of their 
theatres with theatres owned by RKO, 
Loew’s or Warner; to have forced plaintiffs 
to grant RKO interests in certain of their 
theatres; and to have deprived plaintiffs’ 
theatres of the right to exhibit motion pictures 
on first neighborhood run without any clear- 
ance in favor of theatres operated by RKO, 
Loew’s or Warner. The means used to 
accomplish these results were alleged to in- 
volve, among many other things, machina- 
tions in connection with the corporate 
reorganization of Fox Metropolitan Theatres 
and other complicated corporate manipula- 
tions. The damages claimed are over one 
hundred million dollars. 


[Subject Matter of Counterclaim] 


Much the same sort of continuing con- 
spiracy on the part of the plaintiffs and 
added defendants is charged in the counter- 
claim and cross-claim of defendant RKO 
Keith-Orpheum Theatres, Inc., which charges 
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that such conspiracy affected 14 theatre 
properties operated in the metropolitan area 
by this defendant. These 14 theatres, added 
to the 47 referred to in the complaint, makes 
a total of 61 theatres directly involved in 
the litigation. Moreover, the counterclaim 
brings in as added defendants and alleged 
co-conspirators the three Skouras brothers 
individually, who are alleged to dominate 
and control the Skouras theatre empire 
which is said to have the largest combined 
seating capacity of any theatre operating 
group in the country. 


[Witness Under Examination] 


George Skouras, the witness under ex- 
amination, is not only the president of the 
principal corporate plaintiff, and one of its 
major stockholders, but he is alleged to be 
one of the dominant figures in the Skouras 
theatre complex and concededly is one of 
the major figures in the country in the opera- 
tion of motion picture theatres and the li- 
censing and exhibition of pictures. He has 
been a prime actor in the events involved in 
this litigation since 1931, or before. He has 
interests and connections in conjunction 
with his brothers in many motion picture 
enterprises throughout the country con- 
cerned with the production, licensing and 
distribution of pictures as well as their ex- 
hibition. The extent to which his activities 
in these fields, either individually or through 
his corporate enterprises, bear upon the 
present litigation, have not been defined with 
any precision and at this stage it is almost 
impossible for such definition to be made. 


It is scarcely necessary to go further to 
show the extraordinarily broad scope and 
complexity of the subject matter with 
which we are concerned here, or to demon- 
strate that even if the standards of relevancy 
were to be reasonably restricted, the ex- 
amination would necessarily have to be 
extremely broad. 


[General Observation] 


Most of the 422 questions to which objec- 
tion has been taken seem to me to be 
plainly within the scope of this broad sub- 
ject matter. By far the larger proportion 
of them lend themselves to inclusion within 
groups dealing with substantially similar 
subjects. I will first discuss the considera- 
tions applicable to the questions which fall 
into such groups. I will then rule on the 
various specific objections made and in the 
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course of such rulings will discuss such 
other pertinent considerations as have not 
been sufficiently dealt with generally. 


q 


Questions relating to clearances by Skouras 

theatres over independent theatres and the 

factor of substantial competition between 
such theatres. 


The majority of the questions objected 
to deal in one way or another with the 
subject of clearances between the Skouras 
theatres in the metropolitan area and inde- 
pendent theatres in the same area—that is 
to say, theatres not affiliated with any of the 
plaintiffs or defendants. 


Clearances and runs have been defined by 
the Supreme Court in Umited States v. 
Paramount Pictures, supra, as follows, (334 
U.S. 144 (note 6)): 


“A clearance is the period of time, 
usually stipulated in license contracts, 
which must elapse between runs of the 
same feature within a particular area or 
in specified theatres. 

“Runs are successive exhibitions of a 
feature in a given area, first run being 
the first exhibition in that area, second 
run being the next subsequent, and so on, 
and includes successive exhibitions in dif- 
ferent theatres, even though such theatres 
may be under a common ownership or 
management.” 


The plaintiffs object to all questions deal- 
ing with the subject matter of clearances 
between Skouras and the independents upon 
the ground that the issues in the action 
concern only the reasonableness of clear- 
ances between Skouras theatres and theatres 
operated by the defendants, and that clear- 
ances between Skouras theatres and the 
independents are in no way relevant to such 
issues. I cannot agree. 


Basic to the question of whether a clear- 
ance between one of plaintiffs’ theatres and 
one of defendants’ theatres is reasonable, 
is whether the theatres were in substantial 
competition, or, to put it another way, 
whether such clearances had relation to 
the competitive factors which might justify 
them. United States v. Paramount Pictures, 
supra, D. C. S. D. N. Y., 66 F. Supp. 343-346, 
334 U.S. 146-7. 


It seems to me that the clearance taken by 
a Skouras theatre over an independent in the 
same area in which plaintiffs claim that one 


Trade Regulation Reports 


Cited 1958 Trade Cases 
Broadway & Ninety-Sixth Street Realty Co. v. Loew’s Inc. 


73,785 


of the defendants’ theatres took an unrea- 
sonable clearance over the Skouras theatre 
is plainly relevant to the reasonableness of 
the latter clearance. Whether such clear- 
ances are reasonable or not depends upon 
such matters as the area from which the 
respective theatres draw their patrons, where 
the patrons come from, and whether the 
respective theatres draw upon the same 
patrons or groups of patrons or any reason- 
able or substantial number of them. More- 
over, if a clearance taken by a Skouras 
theatre over independents in the same area 
is comparable with the clearances alleged 
to have been taken by defendants’ theatre 
over Skouras, this may bear on the reason- 
ableness of the latter. Furthermore, such 
evidence bears on whether or not the 
Skouras theatre regarded itself as being in 
substantial competition with the independ- 
ent, and this in turn bears upon whether 
there was substantial competition between 
the Skouras theatre and the defendants’ 
theatre. 


The factors which determine whether a 
clearance is unreasonable include such mat- 
ters as the character and location of the 
theatres involved, their size, type of enter- 
tainment, appointments, transit facilities, 
etc., their policy of operation, the extent 
to which the theatres involved competed 
with each other for patronage, the methods 
used to attract patrons, the admission prices 
charged, and numerous similar matters. 
Many of these may be affected by what 
is done by a theatre vis-a-vis what it con- 
ceives to be its competitors in the area, 
whether they be independent or not. 


In Fanchon & Marco v. Paramount Pictures, 
DIG SwDGalit. 11950-1905 1s rane CASES 
7 62,909], 100 F. Supp. 84, aff’d 9 Cir. [1954 
TRADE CASES § 67,843], 215 F. 2d 167, cert. 
den., 348 U. S. 912, evidence of the clear- 
ance taken by the plaintiff over certain sub- 
sequent run theatres in adjacent areas was 
held to be relevant upon the question of 
the reasonableness of clearances which the 
plaintiff claimed had been imposed upon 
him. The court said, 100 F. Supp. 94: 


« _ . However, his [plaintiff's] participa- 
tion in the first run scheme, as applied to the 
Los Angeles area, may be taken into con- 
sideration in determining the reasonable- 
ness of the scheme. For it is unlikely that 
one would willingly take part in a pro- 
cedure, then attack it as unreasonable 
when applied to him elsewhere.” 
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Indeed, in the course of the discovery pro- 
ceeding discovery by interrogatory was per- 
mitted as to clearances taken by plaintiff 
over others. As Chief Judge Yankwich, 
who tried the case, stated in his commentary 
on the Report adopted by the Judicial Confer- 
ence previously referred to, (13 F. R. D. 54): 


“As the crucial point in the case re- 
lated to clearances, the plaintiff was com- 
pelled to answer all interrogatories and 
requests for admissions relating not only 
to the theatre in question, as to which it 
complained, but also, as to other theatres 
which it operated in the Los Angeles area 
and as to which contracts relating to 
clearances existed.” 

There seems to be every reason why the 
defendants should be permitted as broad a 
latitude here. Indeed, in view of the fact 
that the issues in the case at bar as to clear- 
ances are much wider and more complex 
than those in Fanchon & Marco, even wider 
latitude on this subject might well be allowed. 


Plaintiffs’ reliance on Vilastor Kent Theatre 
Corpo Brandi?) © Saas Ney 955 
TRADE Cases J 68,102], 18 F. R. D. 199, and 
T. C. Theatre Corp. v. Warner Bros. Pictures, 
DiwGxsS 2 Ds News. 9 [pl O54. RADE CASES 
{ 67,761], 16 F. R. D. 173, is misplaced. 


In Vilastor plaintiff was suing under the 
anti-trust laws for deprivation of second 
runs in Yonkers, and its officers had testified 
on deposition that it had never sought or 
requested first run rights. It sought the pro- 
duction of records of defendant’s first run 
theatres in Yonkers. The court held that 
such records were not relevant under the 
issues formulated, that good cause for their 
production had not been shown, and that 
they need not be produced. 


In T. C. Theatre plaintiff also complained 
only of denial of second runs to its theatres 
in Mt. Vernon. It sought interrogatories as 
to the “affairs and transactions” of defend- 
ant’s first run theatres in that city. The 
court held that the material sought was not 
relevant to the sole and limited issue of 
deprivation of second runs. 

These cases, unlike the case at bar, pre- 
sented a single limited issue. They do not 
appear to have involved the reasonableness 
of clearances nor the question of whether the 
theatres were in substantial competition. 
Indeed, if they had it seems probable that 
the court would have permitted the discoy- 
ery sought. Moreover, plaintiffs’ argument 
that theatres over which a Skouras theatre 
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took clearance played a later run not in 
issue here, overlooks the fact that similar 
clearances alleged to have been required of 
Skouras theatres by defendants’ theatres are 
acts of which plaintiffs themselves complain. 
Plaintiffs’ own practices in parallel situations 
surely may have a bearing, in some measure, 
on their claims that defendants’ conduct was 
unreasonable. 


Of course, such inquiries must be confined 
to the geographical area involved. See Maple 
Drive-In Theatre Corp. v. Radio-Keith-Or- 
pheum Corporation, D. C. S. D. N. Y., CCH 
1956 Trape Cases { 68,456; Bordonaro Bros. 
Theatres v. Loew's, Inc., D. C. W. D. N. Y. 
[1946-1947 Trape Cases 57,596], 7 F. R. D. 
210. But it has not been demonstrated to 
me that defendants’ inquiries have gone un- 
reasonably beyond the geographical area in- 
volved in this law suit. Cf. Hopkinson 
Theatre v. R. K. O. Radio Pictures, D.C. S. D. 
N. Y. [1956 Trape Cases { 68,286], 18 F. R. D. 
379, 383. 


The subject of whether substantial com- 
petition existed between Skouras theatres 
and independent theatres in the same area 
is on much the same footing. This subject 
matter bears on the issue of whether the 
Skouras theatres and defendants’ theatres 
were in substantial competition and whether 
they drew patrons or groups of patrons 
from overlapping areas. I do not well see 
how the competitive situation between two 
theatres in a geographical area can be ade- 
quately explored without going into the 
competitive situation between those theatres 
and other theatres in the same area. 


Moreover, even if it were determined, 
after inquiry, that such evidence was not 
relevant on these matters, such a determina- 
tion could scarcely be made prior to inquiry 
merely on the plaintiffs’ assurances that it 
would not be relevant. Defendants are en- 
titled to determine whether such evidence is 
relevant or not—in other words, to discover 
whether admissible evidence exists. - 


el 


Questions as to factors which bear on the 
competitive situation between theatres in a 
given area. 


Plaintiffs have objected to a substantial 
number of questions directed to such mat- 
ters as the population density, ease of 
accessibility, public transportation, appoint- 
ments, advertising and operating policies 
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of the theatres involved, draw areas, char- 
acter and location of stores and shopping 
centres and similar matters. All these are 
factors in determining whether substantial 
competition exists between plaintiffs’ and 
defendants’ theatres. United States v. Para- 
mount Pictures, supra, 66 F. Supp. 343-346, 
334 U. S. 145-146. They are thus clearly 
relevant. 

The mere fact that such matters are of 
general public knowledge, or, indeed, within 
the knowledge of the examining party, does 
not bar inquiry on them. 4 Moore, Federal 
Practice, (2d ed.) § 26.21, and numerous 
cases there cited. If they do nothing else, 
admissions as to such facts may serve to 
limit the area of dispute and to eliminate 
the necessity for the introduction of evi- 
dence as to such facts at the trial. 


Ill. 


Questions as to the relationships between 
plaintiffs and added defendants and one 
another and their practices, dealings and 
transactions through or with other seg- 
ments of the motion picture industry. 


This is a difficult area in which to draw 
reasonable lines between questions designed 
to adduce evidence for use at the trial or 
reasonably calculated to lead to the dis- 
covery of such evidence and those which 
pursue issues collateral at best and lead 
down irrelevant bypaths. 

(a) A number of questions falling within 
this category deal with arrangements be- 
tween the three Skouras brothers for the 
pooling and division of their income from 
their various motion picture enterprises. 
Since the Skouras brothers are alleged to 
control the plaintiff corporations, and dom- 
inate a large segment of the industry, and 
are also named as added parties defendants 
and alleged co-conspirators in the counter- 
claim of RKO Keith-Orpheum, it can 
scarcely be said at this stage that full ex- 
ploration of these arrangements will not 
produce evidence or lead to the discovery 
of evidence either respecting the charges 
made in the complaint or the subject matter 
of the counterclaim. Indeed, the counter- 
claim expressly alleges that the Skouras 
brothers’ agreement for pooling income was 
in furtherance of the conspiracy charged. 

(b) A number of questions relate to pool- 
ing arrangements made by plaintiffs or 
added defendants not relating to the geo- 
graphical area involved here and covering 
a period of time extending back prior to the 
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commencement of the conspiracies alleged 
in the pleadings. One of the charges made 
in the complaint is that defendants forced 
plaintiffs to enter into unfair and uncon- 
scionable pooling arrangements with certain 
of defendants’ theatres. Similar charges 
against the plaintiffs and added defendants 
are made in the counterclaim. 


Plainly the subject of the pooling ar- 
rangements into which one set of parties 
are alleged to have been coerced by the 
other set are germane. The plaintiffs argue 
that defendants must confine themselves to 
these and that they may not examine with 
respect to any pooling arrangements which 
are not directly the subject of allegations 
of the pleadings. 

Certainly inquiries on this subject matter 
must be kept within reasonable bounds. 
Otherwise the temptation to embark on a 
wholesale investigation of the American 
film industry from its beginnings may prove 
irresistible and the record will assume quite 
unmanageable proportions. 


Nevertheless, it appears that any and all 
pooling arrangements made by the parties 
in the New York metropolitan area, either 
among themselves or with strangers to the 
litigation, during the period of the alleged 
conspiracies are within the proper scope of 
inquiry. In addition, the defendants should 
be permitted to inquire as to any pooling 
arrangements made by plaintiffs and added 
defendants with one another, wherever 
they may have taken place, within the same 
period. Such inquiries may produce evi- 
dence bearing on the question of whether 
plaintiffs entered into the pooling arrange- 
ments alleged in the complaint under co- 
ercion, as they allege, or voluntarily, and 
whether such arrangements were reason- 
able or unreasonable. 

However, inquiry will not be permitted 
at this time, at least, with respect to pooling 
arrangements outside the metropolitan area 
other than those made between the parties 
themselves, nor as to any pooling arrange- 
ments made during periods not covered by 
the complaint or counterclaim. 


(c) A number of questions are directed 
to the plaintiffs’ connections and dealings 
with Fox Metropolitan Playhouses, and the 
reorganization of that company. The com- 
plaint charges that certain of the co-conspira- 
tors entered the reorganization proceedings of 
Fox Metropolitan “for the purpose of 
eliminating Skouras Theatres Corporation 
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as a competitor in the New York metropoli- 
tan area,” and that, in furtherance of these 
objects RKO acquired a substantial portion 
of the stock of Fox. Questions as to any 
interests Skouras acquired in Fox, how 
such interests were acquired, and the extent 
to which Fox was a threat to the Skouras 
interests, are plainly relevant to the issues 
raised by these allegations. 

(d) Questions concerning interlocking of 
interests between United Artists Theatre 
Circuit, Inc. and the Skouras complex, are 
plainly relevant. George Skouras has con- 
cededly been president of both corporations 
and there appear to be other interlocking 
relations between the two. There is also 
claimed to be interlocking in turn between 
United Artists Theatre Circuit, Inc. and 
defendant United Artists Corporation and 
added defendant Twentieth Century Fox 
Film Corporation during at least part of 
the period in suit. Moreover, United Artists 
Theatre Circuit is claimed to have had a 
substantial connection with the plan of re- 
organization of Fox Metropolitan Play- 
houses and to have had a 50% stock interest 
in Metropolitan Playhouses, Inc. It has not 
been made apparent to me why these rela- 
tionships between plaintiffs and a corpora- 
tion which is claimed to have interlocking 
relationships with a defendant and added 
defendant, and to have been deeply involved 
in a reorganization of which plaintiffs com- 
plain, should not be explored. Inquiries on 
this subject may well be a fruitful source 
of evidence, or, in any event, lead to the 
discovery of evidence. 


Plaintiffs cannot well expect to embark 
on a litigation involving complicated inter- 
corporate relationships without exposing 
themselves to a reasonable exploration of 
their own intercorporate relationships of 
this alleged character. 


IVa 


Questions relating to the settlement made 
by plaintiffs with defendant Loew’s, 
Incorporated. 


Plaintiffs object to several questions re- 
lating to the terms of an agreement whereby 
this action was settled and dropped as to 
the defendant Loew’s Incorporated and the 
negotiations leading to such settlement. 
The amended complaints charge that Loew’s 
was a member of the conspiracy alleged 
and participated in the acts of which plain- 
tiffs complain. 
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It is generally true, as plaintiffs urge, 
that a settlement with a stranger of a dis- 
pute arising out of the same facts involved 
in a subsequent suit is not evidence of an 
admission of liability or of any other fact 
involved in the prior suit. Wankler-Koch 
Engineering Co. v. Universal Products Co., 
D. C. S. D. N. Y. [1948-1949 TRrapE CAsES 
{ 62,398], 79 F. Supp. 1013, 1019. But that 
is not the situation here. The plaintiffs’ 
settlement with an alleged co-conspirator of 
the very lawsuit which charges the conspiracy, 
may be inquired into by other co-conspirators 
and co-defendants. Such inquiries may pro- 
duce important evidence as to the nature 
and effect of the conspiracy charged, as 
well as on the question of damages. Plain- 
tiffs cannot expect to lop off the alleged 
conspirators one by one and at the same 
time prevent the parties whom it has alleged 
were partners in the illegal enterprise from 
discovering what arrangements plaintiffs have 
made with their former alleged partner. 


Moreover, the inquiries may relate both 
to the agreement of settlement itself and 
all the terms and conditions thereof and 
also to the negotiations which led to the 
settlement. For admissions made in the 
course of such negotiations are not neces- 
sarily excluded from evidence if they are 
explicit and absolute. West v. Smith, 101 
U. S. 263, 273; White v. The Old Dominion 
S. S. Co., 102 N. Y. 660; Bradley v. Mc- 
Donald, 218 N. Y. 351; Mannella v. City of 
Pittsburgh, 334 Pa. 396; IV Wigmore on Evi- 
dence (3d ed.) § 1061. 


¥: 


Questions calling for the opinion, judg- 

ment or conclusion of the witness, o1 

relating to the nature and scope of plain- 
tiffs’ contentions. 


A large number of questions to which 
objection has been taken call directly or 
indirectly for the opinion, judgment or con- 
clusion of the witness as to matters such 
as the reasonableness of clearances, the fair- 
ness of prices charged, the existence of sub- 
stantial competition between various theatres, 
the factors which determine whether such 
competition exists and similar matters. Apart 
from the objection that much of the subject 
matter of these questions is irrelevant, which 
is disposed of elsewhere, plaintiffs also ob- 
ject on the ground that questions calling 
for an opinion or conclusion are improper 
on a deposition and should not be allowed. 
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This is not in accord with what seems to 
me to be the more enlightened view. 


This view is stated in 4 Moore, Federal 
Practice, (2d ed.) { 33.17, in discussing per- 
missible interrogatories, as follows: 


“ce 


eee it would be unfortunate if a 
rigid rule were applied to the effect that 
interrogatories as to matters of opinion 
are barred, regardless of whether or not 
an answer might expedite the litigation 
by limiting the subjects of controversy 
and by avoiding unnecessary testimony. 
If the answer might serve some legiti- 
mate purpose, either in leading to evi- 
dence or in narrowing the issues, and to 
require it would not unduly burden or 
prejudice the interrogated party, the court 
should require answer.” 


As Judge Dimock said in Caldwell-Clem- 
ents, Inc. v. McGraw-Hill Publishing Co., 
inc, Dae. Ss... Ns Y.. (1952, TraApe CAsEes 
02,205 12 2 RD. 531,544" 


“In classifying, the difference between 
facts, opinions and contentions is of 
course a matter of degree. Although 
interrogatories requiring the expression 
of opinions and contentions have in some 
decisions been stricken, it has been recog- 
nized that many such rulings have gone 
too far and can tend to defeat the pur- 
poses of the deposition-discovery rules.” 


In Gagen v. Northam Warren Corp., D. C. 
S. D. N. Y., 15 F. R. D. 44, Judge Weinfeld 
said, on the same subject (p. 46): 


“It may be acknowledged that to a 
degree the interrogatories in question call 
for expression of judgment or opinion. 
However, this in and of itself does not 
condemn them if the basic purposes of 
deposition-discovery procedure—obtaining 
relevant information and narrowing the 
issues—are to be served. i 


There are other cases to the same general 
effect. See Taylor v. Sound Steamship Lines, 
D. C. Conn., 100 F. Supp. 388; Pappas v. 
Loew's, Inc., D. C. M. D. Pa. [1953 TRADE 
Cases J 67,432], 13 F. R. D. 471; Kendall 
v. United Air Lines, Inc., D. C. S. D. N. Y., 
9 FL R. D. 702; Sachs v. Aluminum Co. of 
America, 6 Cir., 167 F. 2d 570; Moran v. 
Pittsburgh-Des Moines Steel Co., D. C. W. 1: 
Pa., 6 F. R. D. 594. Moreover, questions 
which call for expert opinion concerning the 
subject matter in litigation are proper when 
asked of an officer or employee of a de- 
fendant who is himself an expert in the 
field and familiar with the subject matter. 
Kendall v. United Air Lines, Inc., supra; 
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Moran v. Pittsburgh-Des Moines Steel Co., 
supra. 


The witness George Skouras is plainly 
an expert in the field of motion picture 
exhibition and has been one of the leading 
figures in the country in that field for many 
years. As the directing head of the prin- 
cipal plaintiff he can be assumed to be 
familiar with many of the factors and prob- 
lems involved in the operation of plaintiffs’ 
theatres in the New York area with which 
this litigation is concerned. He also, for 
all practical purposes, speaks for the prin- 
cipal plaintiff. 

Questions asked of this witness as to his 
opinion or judgment on reasonableness of 
clearances, existence of substantial compe- 
tition between theatres, factors in deter- 
mining substantial competition and similar 
matters, may well serve a useful function 
in narrowing the issues, limiting the sub- 
jects of controversy and avoiding unneces- 
sary testimony at the trial. Such questions 
will be allowed where they deal with rele- 
vant subject matter. 

This is not to say that all questions call- 
ing for conclusions or characterizations by 
the witness are allowable. Some, which do 
not appear to serve the purposes of depo- 
sition-discovery procedure to which I have 
just referred, are plainly objectionable, as 
will be indicated in my rulings on specific 
questions. 

Questions relating to the nature and scope 
of the plaintiffs’ contentions are clearly 
within the purposes of the deposition-dis- 
covery procedure since they serve to narrow 
and define the issues. In the absence of 
any attempt thus far to limit or define the 
issues such questions seem highly appro- 
priate. 4 Moore, Federal Practice, (2d ed.) 
33-17. 

Wil 


Questions designed to impeach the witness 

or cast doubt on the good faith of plain- 

tiffs in making the claims which are the 
subject of the action. 


Plaintiffs have objected to a number of 
questions upon the ground that their only 
purpose could be to impeach the witness 
and that they are therefore improper. Such 
objections, in the main, are not well taken. 
An officer of an adverse party called as a 
witness on deposition may be impeached by 
the party calling him and inquiry may be 
made as to matters affecting his credibility 
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or as to facts which might be used in cross- 
examining him at a trial. Rules 26(c), 
43(b), F. R. C. P.; 4 Moore, Federal Prac- 
tice, (2d ed.) [26.26 and p. 1066. Lynch 
v. Henry Pollak, Inc. D. C. S. D. N. Y., 
1 F. R. D. 120, on which plaintiffs rely, 
relates to inquiries to be made of a witness 
who was not an adverse party, or an officer 
of an adverse corporate party, for the sole 
purpose of obtaining information to im- 
peach another witness collaterally. It does 
not apply here. 


Questions relating to the bona fides of 
plaintiffs’ claims that a conspiracy existed, 
such as those concerning complaints made 
by plaintiffs or their officers to Government 
officers or assistance rendered to the Gov- 
ernment in the course of the Paramount 
case, are plainly proper. Whether or not 
plaintiffs, knowing that the Paramount prose- 
cution was pending, took steps to bring the 
facts to the attention of the prosecuting 
authorities may bear on whether they then 
knew or believed the conspiracy to exist or 
had felt the effects of it, matters of some 
importance here. If they did bring facts 
to the attention of the Government or testi- 
fied, the questions may lead to the discovery 
of evidence. 
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[Guides to Counsel] 


Before passing to rulings on_ specific 
questions it should be said that both the 
preceding general discussion and specific 
rulings made should be taken as guides to 
counsel throughout the future course of the 
depositions to be taken in this litigation.’ 


The 422 questions which are the subject 
matter of the four motions before me have 
be n placed in lettered and numbered cate- 
gories in plaintiffs’ main brief. Since this 
is the only place where all the questions at 
issue are assembled I will use these cate- 
gories and this numbering in making my 
specific rulings, without, however, adopting 
plaintiffs’ descriptions or characterizations. 
of the various categories. 

x * x 


[Ruling] 


The four motions of various defendants 
to compel the witness Skouras to answer 
questions asked him on deposition are 
granted to the extent indicated in this opin- 
ion and denied otherwise. The witness is 
directed to answer all questions as to which 
objections have been overruled and such 
other questions as have been approved by 
these rulings. 


Settle order on 15 days’ notice. 


[f] 68,941] United States v. United Fruit Company. 
In the United States District Court for the Eastern District of Louisiana. Civil 
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Case No. 1203 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Wilson Tariff Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisitions of Stock or Assets—Prohibited Business Holdings—Bananas.—A company 
engaged in the production, transportation, and importation of bananas was prohibited by 
a consent decree from (1) acquiring the ownership, control, or stock of the business of 
any person engaged in importing bananas into the United States, distributing bananas in 
the United States, transporting bananas from the American Tropics to the United States, 
or producing or purchasing bananas in any country in the American Tropics, or (2) 
acquiring from any person engaged in such activity any assets which have a fair market 
value in excess of $50,000 and which have been used in such activity. The company also 
was prohibited from (1) engaging, anywhere in the United States, in the business of 
ripening, processing, and selling bananas, (2) holding with any domestic or foreign 
competitor joint ownership of, or by agreement with such competitor making joint use 


1It seems likely that the progress of the ex- 


aminations will be facilitated and the parties 
and the court relieved of substantial and per- 
haps unnecessary burdens by the designation 
of a special master with power to supervise the 
conduct of the depositions and to rule on objec- 


1 68,941 


tions to questions under Rule 32(c) and other 
applications for relief in connection with the 
examinations subject to review by the court. 
See Rule 53, F. R. C. P.; 4 Moore, Federal Prac- 
tice, (2d ed.)\ J 26.38. 
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of, any agency for the purchase, production, or sale of any bananas outside the United 
States for importation into or sale in the United States, or (3) acquiring or holding any 
stock in a specified Central American railway. 


See Combinations and Conspiracies, Vol. 1,  2005.055, 2005.460, 2005.833, 2035.350; 
Monopolies, Vol. 1, J 2610.120, 2610.340. 


Combinations and Conspiracies—Menopolies—Consent Decree—Practices Enjoined— 
Allocation of Markets or Carrier Space-—A company engaged in the production, trans- 
portation, and importation of bananas was prohibited by a consent decree from (1) enter- 
ing into any agreement with any ocean carrier under which refrigerated space on the 
vessels of such carrier is allocated or reserved for the transportation of the company’s 
bananas from the American Tropics to the United States, unless such agreement may be 
cancelled by the company upon reasonable notice, or (2) entering into any agreement to 
allocate markets or customers in United States commerce. 


See Combinations and Conspiracies, Vol. 1, { 2005.468, 2005.718, 2035.350; Monopolies, 
Vol. 1, ¥ 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Boycott—Refusal to Deal—A company engaged in the production, transportation, and 
importation of bananas was prohibited by a consent decree from (1) entering into any 
understanding with any jobber, dealer, or customer of the company in the United States 
to refuse to buy bananas from, or sell bananas to, any person in the United States or 
(2) refusing to sell bananas because of a purchaser’s failure to comply with resale prices 
suggested by the company. 


See Combinations and Conspiracies, Vol. 1, § 2005.533, 2005.785, 2035.350; Monopolies, 
Vol. 1, § 2610.720. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Coercion—Penalties—A company engaged in the production, transportation, and importa- 
tion of bananas was prohibited by a consent decree from (1) coercing any person in the 
United States to accept bananas either greater in quantity or lower in quality or at a 
higher price than such person would otherwise accept, by threatening to refuse to sell 
any bananas, (2) coercing any jobber or other customer of the company in the United 
States to use a specified truckman selected by the company, or (3) penalizing any jobber 
or other customer in the United States for refusing to pay charges fixed by any truckman. 


See Combinations and Conspiracies, Vol. 1, § 2005.575, 2035.350; Monopolies, Vol! 1, 
q 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Exchange of Information—A company engaged in the production, transportation, and 
importation of bananas was prohibited by a consent decree from participating in any 
arrangement with any competitive importer or competitive seller of bananas in the United 
States to receive from, exchange with, or disseminate with such competitor information 
with respect to banana prices, the current supply of bananas, or the amount of expected 
imports of bananas. 

See Combinations and Conspiracies, Vol. 1, J 2005.730, 2011.218, 2035.350; Monopolies, 
Vol. 1, § 2610. 

Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Importation Restrictions—A company engaged in the production, transportation, and 
importation of bananas was prohibited by a consent decree from entering into any agree- 
ment (1) to restrict the transportation of bananas from the American Tropics to the 
United States or (2) to restrict or prevent the importation of bananas into the United States. 


See Combinations and Conspiracies, Vol. 1, J 2005.718, 2035.350; Monopolies, Vol. 1, 
{ 2610.340. 

Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Production and Sales Control—A company engaged in the production, transportation, and 
importation of bananas was prohibited by a consent decree from entering into any agree- 
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ment (1) to refrain from producing or purchasing bananas, (2) to refrain from selling or 
distributing bananas, or (3) to restrict the production of bananas. 


See Combinations and Conspiracies, Vol. 1, § 2005.760, 2035.350; Monopolies, Vol. 1, 
{ 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Requirements Contracts——A company engaged in the production, transportation, and 
importation of bananas was prohibited by a consent decree from (1) entering into any 
contract for the sale of bananas which provides that the purchaser must buy from the 
company all or any specified percentage of his future requirements of bananas for the 
United States market, (2) entering into any contract for the sale of bananas outside the 
United States which provides that the purchaser must buy all or any specified percentage 
of his future requirements of bananas from the company when a significant portion of 
such purchases are destined for resale in the United States, or (3) entering into any con- 
tract with any grower of bananas in the American Tropics which gives the company the 
right to purchase all or any stated part of the banana production of the grower for a 
period longer than five years. 


See Combinations and Conspiracies, Vol. 1, J 2005.055, 2005.703, 2035.350; Monopolies, 
Vol. 1, ¥ 2610.760. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Common Selling or Purchasing Agent—A company engaged in the production, transpor- 
tation, and importation of bananas was prohibited by a consent decree from acting as 4 
sales or purchasing agent for any other importer or exporter of bananas destined for 
the United States. 


See Combinations and Conspiracies, Vol. 1, { 2005.670, 2035.350; Monopolies, Vol. 1, 
J 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Trade Association Participation—A company engaged in the production, transportation, 
and importation of bananas was prohibited by a consent decree from participating in the 
meetings of organizations or associations of United States banana jobbers, dealers, or 
customers of the company or of its competitors, or permitting such meetings to be held 
on property owned or leased by the company. 


See Combinations and Conspiracies, Vol. 1, § 2017.121, 2035.350; Monopolies, Vol. 1, 
{ 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Price Fixing—A company engaged in the production, transportation, and importation of 
bananas was prohibited by a consent decree from entering into any agreement to fix the 
prices, terms, or conditions for the sale of bananas and from selling bananas in the United 
States on the condition that the purchaser comply with the company’s directions as to 
resale prices, terms, or conditions. 


See Combinations and Conspiracies, Vol. 1,  2011.181, 2035.350; Monopolies, Vol. 1, 
J 2610.600. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Failure to Reveal Facts.—A company engaged in the production, transportation, and 
importation of bananas was prohibited by a consent decree from (1) failing to reveal to 
its customers in the United States, or to comply with any legal requirement to report to 
any agency of the United States, a proprietary interest in or control over any person 
importing into, or selling bananas in, the United States, or (2) concealing the fact that 
it owns, holds, or maintains a proprietary interest in, or control over, a person who is 
producing or purchasing bananas for export to the United States or who is transporting 
bananas to the United States. 


See Combinations and Conspiracies, Vol. 1, / 2005.833, 2035.350; Monopolies, Vol. 1, 
§ 2610. 
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Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Denial of Terminal or Transportation Privileges.—A company engaged in the production, 
transportation, and importation of bananas was prohibited by a consent decree from 
(1) entering into any agreement with any common carrier by rail or water in the Western 
Hemisphere which provides that the common carrier will not accord to competitors of 
the company terms, privileges, and treatment, in the transportation of bananas for sale 
in the United States, proportionately equal to those accorded by the carrier to the com- 
pany, or (2) selling bananas in the United States on terms or conditions which deprive 
the customer of the option to take delivery from the company at its terminal by either 
rail or truck. 


See Combinations and Conspiracies, Vol. 1, { 2005, 2005.845, 2035.350; Monopolies, 
Vol. 1, 7 2610. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Inducing Breach of Contract—Making of Loans.—A company engaged in the production, 
transportation, and importation of bananas was prohibited by a consent decree from (1) 
tortiously interfering with the performance of, or intentionally inducing the breach of, 
any contract related to any phase of the banana business between any of the company’s 
actual or potential competitors in the banana business and any grower, transporter, seller, 
or purchaser of bananas, where such interference or breach affects the foreign or domestic 
commerce of the United States, or (2) making or guaranteeing loans to, or extending 
credit to, any person engaged in importing bananas into the United States or in the sale 
of bananas in the United States. 


See Combinations and Conspiracies, Vol. 1, { 2005, 2035.350; Monopolies, Vol. 1, 
J 2610, 2610.400. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Divestiture—Creation of Competitive Company.—A company engaged in the production, 
transportation, and importation of bananas was required by a consent decree to establish, 
out of its assets, a new competitor capable of importing into the East Coast, Gulf Coast, 
and/or West Coast ports of the United States approximately 9,000,000 stems of bananas 
per year. The decree required the company to provide the new competitor with liquid 
assets, producing banana lands or producing banana lands and banana purchase arrange- 
ments, ships, terminal arrangements, and other essential accessory assets. The company 
was required to submit a plan for the creation of the new competitor before a specified 
date, and the decree set forth alternative plans for the creation of the competitor. Also, 
the decree required the company to liquidate the business of its selling corporation and 
to divest itself of all stock or other proprietary interest in a railway located in Central 
America. 

See Combinations and Conspiracies, Vol. 1, {| 2035.350; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8301.10, 8421. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Sale of Bananas.—A company engaged in the production, transportation, and importa- 
tion of bananas was required by a consent decree to sell bananas to any jobber in specified 
states offering to buy them during times when the company has a supply available after 
filling all orders of its regular customers. 

See Combinations and Conspiracies, Vol. 1,  2035.350; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8301.50. 

Department of Justice Enforcement and Procedure—Consent Decree—Permissive 
Provisions—Foreign Activities—A consent decree entered against a company engaged 
in the production, transportation, and importation of bananas provided that the company 
shall not be in contempt of the decree for doing anything in a country other than the 
United States that would otherwise be forbidden by the decree if such action is required 
by the Government of the country in which the act takes place, or for not doing anything 
in a country other than the United States that would otherwise be required by the decree 
if such action would be unlawful in that country. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.33. 
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Department of Justice Enforcement and Procedure—Consent Decree—Nature and 
Scope—Duration of Decree.—A consent decree entered against a company engaged in the 
production, transportation, and importation of bananas provided that the decree shall be 
in full force and effect for a period extending until twenty years after the company has 
completed performance of a plan for the disposition of assets as required by the decree, 
and, upon the expiration of such period, the decree shall be of no force or effect. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8241. 


Department of Justice Enforcement and Procedure—Consent Decree—Nature and 
Scope—Rights of Third Persons.—A consent decree entered against a company engaged 
in the production, transportation, and importation of bananas provided that the terms of 
the decree shall not be construed to create in anyone other than the Government any 
rights or claims against the company that do not otherwise exist. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8241. 


Department of Justice Enforcement and Procedure—Consent Decree—Enforcement— 
Compliance by Corporate Officers and Subsidiaries—Stockholders’ Consent to Provisions 
of Decree.—A consent decree entered against a company engaged in the production, trans- 
portation, and importation of bananas required the company to take steps to secure com- 
pliance by its officials, subsidiaries, and others with the terms of the decree. Also, the 
decree directed the company to submit to its stockholders any portions of the decree as 
to which the consent of the stockholders is required by the corporate charter of the com- 
pany. The decree further provided that the decree should be of no further force and 
effect, and the action should be restored to the docket for trial, if the required majority 
in interest of the stockholders of the company have not consented to all such portions 
of the decree by a certain date. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8241, 8401. 
For the plaintiff: Victor R. Hansen, Assistant Attorney General, and Robert A. 


Bicks, W. D. Kilgore, Jr., Charles F. B. McAleer, Charles L. Whittinghill, Harold S. 
Glendening, Eugene J. Metzger, William P. Cassedy, and Merle D. Evans, Jr. 


For the defendant: Charles E. Dunbar, Jr., Ashton Phelps, Hugh B. Cox, and James 
H. McGlothlin. 


Final Judgment 


SEYBOURNE H, Lynne, District Judge [Jn 
full text]: Plaintiff United States of Amer- 
ica, having filed its complaint herein on 
July 2, 1954, and its amended complaint 
herein on January 12, 1956, and defendant, 
United Fruit Company, having appeared 
and having filed its answer to the amended 
complaint on February 10, 1956, denying 
the substantive allegations thereof, and 
plaintiff and said defendant having severally 
consented to the making and entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein and 
without admission in respect to any issue; 

Now, Therefore, before any testimony 
has been taken and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of the parties hereto, it 
is hereby 


Ordered, Adjudged, and Decreed as follows: 
68,941 


I 
[Sherman Act—Wilson Tariff Act] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The amended complaint states a claim upon 
which relief may be granted against the 
defendant United Fruit Company under 
Sections 1 and 2 of the Act of Congress of 
July 2, 1890, entitled “An act to protect 
trade and commerce against unlawful re- 
straints and monopolies,’ commonly known 
as the Sherman Act, as amended, and under 
Section 74 of the Act of Congress of Au- 
gust 27, 1894, entitled “An act to reduce 
taxation, provide revenue for the govern- 
ment and for other purposes,” commonly 
known as the Wilson Tariff Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 
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(A) “United” shall mean the United 
Fruit Company, a New Jersey corporation, 
with principal offices in Boston, Massa- 
chusetts, United’s subsidiaries, or any of 
them. 


(B) “United’s subsidiaries” shall mean 
all corporations of which United directly or 
indirectly owns or controls a majority of 
the voting stock, and which are now or may 
hereafter be engaged in the American Tropics 
or the United States in the production, pur- 
chase, transportation, processing, handling, 
distribution, or sale of bananas. 


(C) “United States” shall mean United 
States of America, its territories and 
possessions. 


(D) “Person” shall mean any individual, 
firm, association, partnership, corporation, 
company, or other legal or business entity, 
whether domestic or foreign. 

(E) “Jobber” shall mean any person en- 
gaged in the business of buying bananas 
from an importer, processing the bananas 
and reselling them to other wholesalers who 
do not process bananas or to retailers for 
sale to the public. 

(F) “American Tropics” shall mean the 
area bounded by latitude 25 degrees north, 
longitude 120 degrees west, latitude 25 
degrees south, and longitude 30 degrees 


west. 
Ill 


[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to United shall apply to United, 
its officers, directors, agents, servants, em- 
ployees, subsidiaries, successors and assigns, 
and to those persons in active concert or 
participation with it who receive actual 
notice of this Final Judgment by personal 
service or otherwise. United is ordered and 
directed to take such steps as are necessary 
to secure compliance by its officials, sub- 
sidiaries and such other persons, described 
above, with the terms of this Final Judg- 
ment. United and United’s subsidiaries 
shall be deemed for the purposes of this 
Final’ Judgment to be one person. 


IV 
[Prohibited Domestic Business] 


United is enjoined and restrained from 
engaging anywhere in the United States, 
directly or indirectly, in the business of 
ripening, processing and selling bananas, 
provided, however, that United may con- 
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tinue the present business of Banana Selling 
Corporation until its liquidation, which shall 
be completed within nine months from the 
effective date of this Final Judgment, and 
provided, further, that nothing in this Final 
Judgment shall restrain or prohibit United 
from salvaging, processing and selling to 
anyone bananas which arrive at a United 
States port in a ripened or damaged con- 
dition or which are damaged at the terminal. 


V 
[Prohibited Agreements] 


_United is enjoined and restrained from 
directly or indirectly: 


(A) (1) Entering into, adhering to, or 
enforcing any contract, agreement or 
understanding for the sale of bananas 
which provides that the purchaser must 
buy from United all or any specified 
percentage or part of his future require- 
ments of bananas for the United States 
market; 

(2) Entering into, adhering to or en- 
forcing any contract, agreement or under- 
standing for the sale of bananas outside 
the United States which provides that the 
purchaser must buy all or any specified 
percentage or part of his future require- 
ments of bananas from United when a 
significant portion of said purchases are 
destined for resale in the United States; 


(B) Entering into, adhering to or enforc- 
ing any contract, agreement or understand- 
ing with any other person: 


(1) to refrain from producing or pur- 
chasing bananas for sale in the United 
States, or 

(2) to refrain from selling or distribut- 
ing bananas in the United States, or 

(3) to restrict or limit production of 
bananas for the United States market, or 

(4) to restrict or limit the transporta- 
tion of bananas from the American Tropics 
to the United States, or 

(5) to restrict, limit or prevent the im- 
portation of bananas into the United 
States, provided, however, (i) that the 
injunctions contained in this Subsection 
(B) shall not apply to any contract, 
agreement or understanding with a grower 
with respect to production by that grower 
on land owned by United, (ii) that 
United may specify the area of land the 
production of which it agrees to purchase 
from a grower or may limit the volume 
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of bananas which it agrees to purchase 
from any grower, and (iii) that United 
may include in any contract for the pur- 
chase of bananas provisions that require 
the grower to follow good agricultural 
practices such as the maintenance of reg- 
ular treatment against diseases in areas 
where United maintains such regular 
treatment on its own banana cultivations, 
abandonment or destruction of banana 
plantings that have become infested with 
disease, and the thinning out of banana 
plantings that are too dense for satis- 
factory growth. 


(C) Entering into any new contract, 
agreement or understanding with any grower 
of bananas in the American Tropics which 
gives United the right to purchase all or 
any stated part of the banana production 
of the grower for a period longer than 
five years unless the said contract, agree- 
ment or understanding contains a provi- 
sion permitting the grower to terminate it 
at any time after five years by giving 
United written notice six months in advance 
and by paying to United within said six 
months (a) any debts which the grower 
may owe to United, and (b) that portion 
of the cost to United of improvements 
made by United on the grower’s land for 
the exclusive use of said land which was 
not amortized by the date United received 
the notice of termination; provided, (a) that 
this subsection (C) shall not apply to any 
contract, agreement or understanding with 
respect to the purchase of bananas grown 
upon land owned by United, and (b) that 
United may require as a condition of ter- 
mination that the grower permit United 
to retain for the period agreed upon in 
the cancelled contract any easements United 
has over the grower’s land at the time of 
termination. 


(D) As to any existing contract, agree- 
ment or understanding with any grower of 
bananas in the American Tropics which 
gives United the right to purchase all or 
any stated part of the banana production 
of the grower that has been in effect for 
five years or longer, refusing a written 
request by the grower to cancel upon the 
same notice and the same conditions as 
provided above with respect to new contracts. 


(E) Extending the term of or renewing 
any contract, agreement or understanding 


with any grower of bananas in the Ameri- 
can Tropics which gives United the right 
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to purchase all or any stated part of the 
banana production of the grower for a 
period longer than one year unless the said 
contract, agreement or understanding con- 
tains a provision permitting the grower to 
terminate it at any time after one year by 
giving United written notice six months in 
advance and by paying to United within 
said six months (a) any debts which the 
grower may owe to United, and (b) that 
portion of the cost to United of improve- 
ments made by United on the grower’s 
land for the exclusive use of said land 
which was not amortized by the date 
United received the notice of termination; 
provided, (a) that this Subsection (E) shall 
not apply to any contract, agreement or 
understanding with respect to the purchase 
of bananas grown upon land owned by 
United and (b) that United may require as 
a condition of termination that the grower 
permit United to retain for the period 
agreed upon in the cancelled contract any 
easements United has over the grower’s 
land at the time of termination. 


VI 


[Prohibited Activities—Sale of 
Product Ordered | 


(A) United is enjoined and restrained 
from, directly or indirectly: 


(1) (a) Failing to reveal to its cus- 
tomers in the United States, or to comply 
with any legal requirement to report to 
any agency of the United States, a pro- 
prietary interest in Or control over any 
person importing into or selling bananas 
in the United States. 


(b) Concealing the fact that it owns, 
holds or maintains a proprietary interest 
in or control over a person who is pro- 
ducing or purchasing bananas for export 
to the United States or who is trans- 
porting bananas to the United States. 


(2) (a) Acquiring ownership or control 
of, or any stock or other proprietary in- 
terest in, the business of any person, en- 
gaged in (i) importing bananas into the 
United States or (ii) distributing bananas 
in the United States or (iii) transporting 
bananas from the American Tropics to 
the United States or (iv) producing or 
purchasing bananas in any country in the 
American Tropics from which regular 
shipments of bananas are being made to 
the United States and regularly supplying 
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any of them to any person or persons 
other than United for export. 


(b) Acquiring from any person, en- 
gaged in (i) importing bananas into the 
United States or (ii) distributing bananas 
in the United States or (iii) transporting 
bananas from the American Tropics to 
the United States or (iv) producing or 
purchasing bananas in any country in the 
American Tropics from which regular 
shipments of bananas are being made to 
the United States and regularly supplying 
any of them to any person or persons 
other than United for export, in a single 
transaction or related series of transac- 
tions any assets (other than bananas) 
which have a fair market value at the time 
of the acquisition in excess of $50,000 and 
which at any time within twelve (12) 
months have been used or at the time of 
the acquisition are being used in any of 
the above activities. 


(3) Participating in any agreement, ar- 
rangement, plan or program with any com- 
petitor of United in the importation of 
bananas into the United States or the sale 
of bananas in the United States to receive 
from, exchange with or disseminate to such 
competitor information with respect to prices 
to be charged in the United States, or the 
current supply of bananas in the United 
States, or the amount of expected imports 
of bananas into the United States, or the 
supply of bananas currently available in the 
American Tropics for importation into the 
United States; or entering into, adhering to 
or following any course of conduct, practice 
or policy of disclosing to any such com- 
petitor any such information prior to its 
availability to the segment,of the banana 
business concerned. : 

(4) (a) Holding with any domestic or 
foreign competitor joint ownership of, or 
by agreement with such competitor making 
joint use of, any agency for the purchase, 
production or sale of any bananas outside 
the United States for importation into 
the United States, or for the sale of 
bananas in the United States. 


(b) Acting as a sales or purchasing 
agent for any other importer or exporter 
of bananas destined for the United States, 
provided, however, that this subsection 
(b) shall not apply to acting as such an 
agent for any foreign Government or any 
agency sponsored by a foreign Govern- 
ment. 
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(5) (a) Participating in the parliamen- 
tary proceedings, meetings or delibera- 
tions of organizations or associations of 
United States banana jobbers, dealers or 
customers of United or of its competitors, 
or permitting such proceedings, meetings 
or deliberations to be held on property 
owned or leased by United; provided, 
however, that United may meet with dele- 
gations, committees or other bodies repre- 
senting organizations, associations or other 
groups of jobbers, dealers or customers, 
and further provided that nothing herein 
shall prevent United and its representa- 
tives from belonging to and participating 
in the activities of general trade associa- 
tions whose membership may include but 
is not restricted to banana jobbers, dealers 
or customers of United or of its com- 
petitors; 

(b) Entering into or participating in 
any contract, agreement, understanding, 
plan or program with any jobber, dealer 
or customer of United in the United States 
to refuse to buy bananas from or sell 
bananas to any person in the United States. 


(6) Coercing or requiring any person in 
the United States to accept bananas either 
greater in quantity or lower in quality or 
at a higher price than such person would 
otherwise accept, by threatening to refuse 
to sell him any bananas in the future; 


(7) Selling, or offering to sell, bananas in 
the United States on the condition or under- 
standing that the purchaser comply with 
United’s directions or suggestions as to re- 
sale price, terms of resale or place of resale 
of bananas, or refusing to sell bananas be- 
cause of the purchaser’s failure to comply 
with such directions or suggestions; 


(8) (a) Coercing or requiring any banana 
jobber or other customer in the United 
States to use a specified truckman or truck- 
men selected by United for the purpose of 
transporting bananas from United’s dock 
at any port of import to said jobber’s or 
customer’s place of business; 


(b) Penalizing any banana jobber or 
other customer in the United States for 
refusing to pay charges fixed, determined 
or exacted by any truckman or truckmen; 


(9) Entering into, adhering to or main- 
taining any agreement, contract or arrange- 
ment with any common carrier by rail or 
water in the Western Hemisphere which 
provides that the common carrier will not 
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accord to competitors of United terms, privi- 
leges and treatment in the transportation 
of bananas for sale in the United States or 
destined for sale in the United States pro- 
portionately equal to those accorded by 
the carrier to United; 

(10) Tortiously interfering with the per- 
formance of, or intentionally inducing the 
breach of, any contract related to any phase 
of the banana business between any of 
United’s actual or potential competitors in 
the banana business and any grower, trans- 
porter, seller or purchaser of bananas, where 
such interference or breach affects the for- 
eign or domestic commerce of the United 
States; 

(11) Making or guaranteeing loans to, or 
extending credit to, any person engaged in 
importing bananas into the United States or 
in the sale of bananas in the United States; 
provided, however, that nothing in this sub- 
section shall be deemed to prevent United 
from extending credit to its customers in 
the normal course of business or from ex- 
tending credit in connection with the sale 
by United of property other than bananas; 


(12) Selling or offering to sell bananas 
in the United States on terms or conditions 
which deprive the customer of the option to 
take delivery from United at its terminal 
by either rail or truck; provided, however, 
that at any terminal at which the space 
available for loading of trucks is not suffh- 
cient to accommodate all purchasers who de- 
sire delivery to trucks and at the same time 
to permit the prompt, efficient and orderly 
discharge of vessel cargoes, United may 
limit delivery to trucks by confining such 
delivery to purchasers located within a desig- 
nated geographical area of sufficient size to 
permit the reasonably full utilization of the 
truck space or by any other reasonable and 
equitable method; 


(13) Entering into, adhering to or en- 
forcing any contract, agreement or under- 
standing with any person to fix, establish, 
maintain or adhere to the prices, terms or 
conditions for the sale of bananas to third 
persons in the commerce of the United 
States, or to allocate territories, markets or 
customers for the sale of bananas in said 
commerce. 


(B) United is ordered and directed to sell 
bananas to any jobber in any State listed in 
Appendix A offering to buy them during 
times when United has a supply available 
after filling all orders of its regular cus- 
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tomers; provided, however, that this Sub- 
section (B) shall not require United to 
sell otherwise than at its current prices and 
on its regular terms of sale, and shall not 
require United to sell except for cash to 
any person who does not have a satisfactory 
credit rating. This Subsection (B) shall be 
effective for a period extending until five 
years after United has completed perform- 
ance of the plan for disposition of assets 
described in Article VIII, and upon the 
expiration of said period, it shall thereafter 
be of no force or effect. 

(C) (1) United is ordered and directed 
as promptly as possible after the effective 
date of this Final Judgment and in any 
event within ninety days of that date to 
cancel and to terminate its existing con- 
tracts, agreements and arrangements, if any, 
with any ocean carrier (other than bareboat, 
time or voyage charters of entire vessels) 
under which refrigerated space on the vessel 
of such carrier is allocated or reserved for 
the transportation of United’s bananas from 
the American Tropics to the United States. 


(2) United is enjoined and restrained 
from entering into any contract, agreement 
or arrangement with any ocean carrier 
(other than bareboat, time or voyage char- 
ters of entire vessels) under which refriger- 
ated space on the vessels of such carrier is 
allocated or reserved for the transportation 
of United’s bananas from the American 
Tropics to the United States unless the said 
contract, agreement or arrangement pro- 
vides that it may be cancelled in whole or 
in part at any time by United upon reason- 
able notice which shall not exceed sixty 
days. In the event that another banana 
shipper makes written request to United 
for the release of the said refrigerated space 
or one or more separately refrigerated units 
of said space, for the carriage of his bananas 
over the route served by the vessel, United 
is ordered and directed to cancel the said 
contract, agreement or arrangement, or so 
much thereof as may be necessary to make 
the requested space available, by giving the 
notice provided for in said contract, agree- 
ment or arrangement. 


VII 
[Divestiture—Railway] 


(A) Not later than June 30, 1966 United 
shall divest itself of all of the capital stock 
(whether common or preferred) or other 
proprietary interest in International Rail- 
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ways of Central America that United then 
owns, either (1) by a private sale of the 
said capital stock to purchasers who have 
no relationship or affiliation directly or in- 
directly with United, or (2) by sale of the 
said capital stock on the open market on 
the New York Stock Exchange, the London 
Stock Exchange or on any other stock ex- 
change on which the said stock may be 
listed, or (3) by a private sale of part of the 
said capital stock to purchasers who have 
no relationship or affiliation directly or in- 
directly with United and by sale of the other 
part on the open market or on a stock ex- 
change as aforesaid. 


(B) At any time and from time to time 
prior to June 30, 1966 United may dispose 
of all or any part of any stock or proprietary 
interest which it now owns in International 
Railways of Central America, either by pri- 
vate sale to purchasers who have no rela- 
tionship or affiliation directly or indirectly 
with United, or by sale on the open market 
on any stock exchange in which the stock 
may be listed. 


(C) On and after the date on which 
United shall have divested itself of all of 
its capital stock and proprietary interest in 
International Railways of Central America, 
as provided for in subsections (A) and (B) 
above, United and its officers and directors 
are enjoined and restrained from acquiring 
or holding, directly or indirectly, any legal 
or beneficial interest in any capital stock of 
International Railways of Central America. 


Want 
[Creation of New Company] 


(A) United shall distribute to the share- 
holders of United all the capital stock of a 
company (hereinafter referred to as the 
“New Company”) organized by United and 
having from United assets (or all of the 
capital stock of a company or companies 
owning directly or indirectly such assets), 
including liquid assets, producing banana 
lands.or producing banana lands and ba- 
nana purchase arrangements, ships, terminal 
arrangements, and other essential accessory 
assets, reasonably calculated to be capable 
of importing into the East Coast, Gulf Coast 
and/or West Coast ports of the United 
States approximately 9,000,000 stems of ba- 
nanas per year and staffed with managerial 
and other personnel in a manner reasonably 
calculated to enable the New Company to 
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conduct the operations of the banana busi- 
ness available to it by virtue of its proper- 
ties and assets. The said 9,000,000 stems of 
bananas shall on the average be generally 
equivalent in size, in botanical variety and 
in freedom from disease to the average of 
the stems then being imported into the 
United States by United, and shall consist 
of purchased and produced fruit in reason- 
able proportion. Prior to or contempora- 
neously with such distribution of stock, 
United shall take such actions or enter into 
such arrangements as are reasonably calcu- 
lated to enable the New Company to dis- 
tribute and sell bananas imported by it in 
such of the three major geographical mar- 
keting areas of the United States as the 
management of the New Company shall de- 
termine to be in its best interests in the 
light of all relevant factors. United shall not 
be obliged under the provisions of this 
Paragraph (A) to transfer shipping tonnage 
in excess of the quantity of such tonnage 
required for efficiently scheduled transpor- 
tation to the East Coast, Gulf Coast and/or 
West Coast ports of the United States of 
the approximately 9,000,000 stems of ba- 
nanas per year referred to above, nor shall 
United be obliged to transfer shipping ton- 
nage in excess of a reasonable portion of 
such tonnage then owned by United and 
employed by it for the importation of ba- 
nanas into the United States. If a distribu- 
tion of the capital stock of a company or- 
ganized by United is not made pursuant to 
the provisions of this Paragraph (A), then 


(B) United shall sell to an Eligible Per- 
son (as hereinafter defined) production and 
transportation assets (or the capital stock 
of a company or companies owning directly 
or indirectly such assets), including produc- 
ing banana lands or producing banana lands 
and banana purchase arrangements, ships, 
and other essential accessory assets, reason- 
ably calculated to be capable of importing 
annually into the East Coast, Gulf Coast 
and/or West Coast ports of the United 
States approximately 9,000,000 stems of ba- 
nanas per year that on the average are 
generally equivalent in size, in botanical 
variety and in freedom from disease to the 
average of the stems then being imported 
into the United States by United and con- 
sisting of purchased and produced fruit in 
reasonable proportion. United shall not be 
obliged under the provisions of this Para- 
graph (B) to transfer shipping tonnage in 
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excess of the quantity of such tonnage then 
desired by the purchaser, nor shall it be re- 
quired to transfer shipping tonnage in ex- 
cess of the quantity of such tonnage required 
for efficiently scheduled transportation to 
the East Coast, Gulf Coast and/or West 
Coast ports of the United States of the ap- 
proximately 9,000,000 stems of bananas per 
year referred to above, nor shipping ton- 
nage in excess of a reasonable proportion of 
such tonnage then owned by United and 
employed by it for the importation of ba- 
nanas into the United States. In the event 
of a sale pursuant to the provisions of this 
Paragraph (B) United shall be under no 
obligation to supply the purchaser with 
managerial or other personnel, or with dis- 
tribution facilities. 


(C) United may comply with the obliga- 
tion imposed upon it by Paragraphs (A) 
and (B) above by transfer of a partial 
interest in the New Company to an Eligible 
Person who invests not less than $1,000,000 
in the New Company and distribution to 
the stockholders of United of the remaining 
interest in the New Company, and in that 
event the obligations of United with respect 
to the assets and personnel to be trans- 
ferred shall be only those stated in Para- 
graph (B) above except that the obligation 
with respect to ships shall be to transfer the 
quantity of shipping tonnage provided by 
Paragraph (A) or such lesser quantity as 
may be then desired by the management of 
the New Company. 


(D) The term “Eligible Person” as used 
in this Final Judgment shall mean any in- 
dividual, group or business organization, 
other than Standard Fruit and Steamship 
Company, that is not owned or controlled by 
United and in which United has no stock 
interest directly or indirectly and that makes 
a showing that it intends to engage in the 
importation of bananas into the United 
States. 


(E) Not later than June 30, 1966 United 
shall submit to this Court for approval a 
plan for compliance with the obligation im- 
posed upon United by the provisions of 
Paragraphs (A), (B) or (C) above and shall 
serve upon the plaintiff a copy of the plan 
a reasonable time in advance of the submis- 
sion. The plan shall provide for compliance 
with reasonable promptness but in any 
event not more than four (4) years after 
final approval of the plan. 
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If, after hearing, the Court considers that 
performance of the plan will constitute 
compliance with the obligations provided by 
that Paragraph of this Article VIII under 
which the plan is submitted, the Court shall 
approve the plan. If the Court considers 
that performance of the plan will not con- 
stitute compliance with one or more of such 
obligations and specifies the obligation or 
obligations provided by such Paragraph as 
to which it considers the plan deficient, the 
Court shall require United promptly to pre- 
pare and propose for approval amendments 
calculated to achieve such compliance and 
if the Court considers that performance of 
the plan as so amended will constitute com- 
pliance with the obligations of such Para- 
graph, the Court shall approve the plan as 
so amended. 

Performance of such a plan approved as 
originally submitted or as amended shall be 
deemed to be full compliance with the obli- 
gations imposed upon United by this Ar- 
ticle VIII. 

IX 


[Interlocking Directorates—Stock 
Acquisitions | 


After United has completed its compli- 
ance with Article VIII above, 

(1) No member of the board of directors 
of United, or any officer or employee thereof, 
shall hold any office or have any employ- 
ment or contractual relation with the New 
Company or Eligible Person, directly or 
indirectly. 

(2) No person while an officer or mem- 
ber of the board of directors of United 
shall acquire from anyone other than United, 
or except by inheritance, stock dividend, 
stock split, or exercise of preemptive rights, 
stock in the New Company or the Eligible 
Person identified in the plan contemplated 
by Article VITI. 


X 
[Stockholders Consent] 


(A) United is ordered and directed within 
two months after the entry of this Final 
Judgment to submit to its stockholders any 
portions of this Final Judgment as to which 
the consent of the stockholders is required 
by the corporate charter of United, and the 
board of directors of United shall recom- 
mend to said stockholders that said consent 
be given. If the required consent is given, 
on the day following United shall file with 
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this Court a statement of that fact and the 
date of filing shall be the effective date of 
this Final Judgment. 

(B) This Final Judgment shall be of no 
further force and effect and this cause shall 
be restored to the docket for prompt trial 
without prejudice to either party if within 
three months from the date of entry of this 
Final Judgment the required majority in 
interest of the stockholders of United have 
not consented to all portions of this Final 
Judgment as to which such consent is re- 
quired by the corporate charter of United. 


XI 


[Notice of Judgment] 

United is ordered and directed within 
sixty days after the effective date of this 
Final Judgment to furnish a true and com- 
plete copy of this Final Judgment to each 
of the officers, directors, executives and 
other employees at the policy level, and the 
sales personnel of United and of its sub- 
sidiaries operating in the United States, 
and also to each of the officers, managers 
and department heads of all subsidiaries op- 
erating outside the United States. 


PGI 
[Foreign Activities] 

United shall not be in contempt of this 
Final Judgment for doing anything in a 
country other than the United States that 
would otherwise be forbidden by this Final 
Judgment if such action is required by the 
Government of the country in which the act 
takes place. United shall not be in con- 
tempt of this Final Judgment for not doing 
anything in a country other than the United 
States that would otherwise be required by 
this Final Judgment if such action would be 
unlawful in that country. In any such case, 
United shall advise the plaintiff of the cir- 
cumstances as promptly as practical and 
thereupon the plaintiff may apply to the 
Court, with full opportunity of the defend- 
ant United to be heard, for such relief con- 
sistent with the provisions of this Final 
Judgment as the Court may deem proper. 


XIII 
[Duration of Judgment] 

This Final Judgment shall be in full force 
and effect for a period extending until 
twenty years after United has completed 
performance of the plan for disposition of 
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assets described in Article VIII and, upon 
the expiration of said period, it shall there- 
after be of no force or effect. 


XIV 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral, or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to United made to its 
principal office, be permitted (a) access dur- 
ing the office hours of United to all books, 
ledgers, accounts, correspondence memo- 
randa, and other records and documents in 
the possession or under the control of 
United relating to any of the matters con- 
tained in this Final Judgment, and (b) sub- 
ject to the reasonable convenience of United 
and without restraint or interference from it 
to interview officers or employees of defend- 
ant United who may have counsel present, 
regarding any such matters; and upon such 
request United shall submit such reports in 
writing to the Department of Justice with 
respect to matters contained in this Final 
Judgment as may from time to time be nec- 
essary to the enforcement of this Final 
Judgment. No information obtained by the 
means provided in this Article XIV _ shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department except in the course of legal 
proceedings to which the United States of 
America is a party for the purpose of secur- 
ing compliance with this Final Judgment or 
as otherwise required by law. 


XV 
[Rights of Third Persons] 


The terms of this Final Judgment shall 
not be construed to create in anyone other 
than the plaintiff any rights or claims against 
United that do not otherwise exist. 


XVI 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
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James v. FTC 
Judgment to apply to this Court at any time Appendix A 
for such further orders and directions a (California Montana Sonth Dakots 
may be necessary or appropriate for the (Colorado Nebraska - Utah 
construction or carrying out of this Final  fijinois New Hampshire Vermont 
Judgment or for the modification or termi- Jowa New Mexico Washington 
nation of any of the provisions thereof, and Maine North Dakota Wisconsin 
for the enforcement of compliance there- Michigan Oregon Wyoming 


with and punishment of violations thereof. Minnesota 


[f 68,942] R. B. James and Patrick Zurla, Individuals and Co-partners, Trading as 
Chicago Board Company v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 
1957, January Session, 1958. No. 12106. Dated February 7, 1958. 


On Petition to Review and Set Aside An Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Selling Lottery Devices—Lack of Participation in Ultimate Sale 
of Chances—Validity of Cease and Desist Order—A Federal Trade Commission order 
prohibiting a company from selling or distributing in interstate commerce pushcards or 
other devices which are designed or intended to be used in the sale or distribution of 
merchandise to the public by means of a game of chance or lottery scheme was aflirmed 
and enforced. The fact that the company did not participate in the ultimate sales of 
chances over store counters to individual consumers within a state did not immunize the 
company from Section 5 of the Federal Trade Commission Act. The evidence established 
that the company sold pushcards and other such devices in various states, that such devices 
were used by retail dealers when selling merchandise to the public, and that such devices 
were purchased by persons who sold their products and such devices in combination to 
retail dealers for resale to the public. 


See Uniair Practices, Vol. 2, § 5173.9 
For the petitioners: Marvin H. Ruttenberg and David C. Ruttenberg, Chicago, IIl. 


For the respondent: Earl W. Kintner, James E. Corkey, and E. K. Elkins, Washing- 
tons BD: & 


aay Affirming and enforcing a Federal Trade Commission cease and desist order in 
. 6482. 


Before Mayor, FINNEGAN and SCHNACKENBERG, Circuit Judges. 


[Review of FTC Order] two years these petitioners engaged in the 
Frxnecan, Circuit Judge [Im full tert]: sale and distribution in commerce, within 
Section 5(a)(1) of the Federal Trade Com- “8 Statutory meaning of that word, of push- 
mission Act in relevant part? provides: Cards and punchboards, for use by retail 
“Uniair methods of competition in com-  ‘ealers when selling merchandise to the 
merce, and unfair or deceptive acts or prac- Public. These pushcards and punchboards 
tices in commerce, are hereby declared fe designed and arranged for use in games 
unlawful.” The co-partner petitioners have f chance, gift enterprises or lottery schemes 
brought here for review a cease and desist by retailers when selling and distributing 
order * issued against them by the Commis- merchandise to the buying public. Peti- 
sion acting under §5(a)(1) based upon wen-_ tioners’ sales in 1954 and 1955 amounted to 
disputed facts showing the following. For roughly $500,000 annually, and their push- 
266 Stat. 682; 15 U.S. C. § (ay GS2 ed.). 
? Petitioners are restrained from “Selling or 
distributing in commerce, as ‘commerce’ is 


defined in the Federal Trade Commission Act, 
pusheards, punchboards, or other devices which 
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are designed or intended to be used in the sale 
or distribution of merchandise to the public by 
means of a game of chance, gift enterprise or 
lottery scheme.” 
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cards and punchboards are transported from 
their Illinois place of business to purchasers 
in various parts of the United States and 
the District of Columbia. Other significant 
factual aspects of this situation are ade- 
quately summarized in the Commission’s 
opinion: 


“Some of said pushcards and punch- 
boards have printed on the faces thereof, 
legends or instructions which explain the 
manner in which said devices are to be 
used in the sale or distribution of various 
specified articles of merchandise. Others 
have blank spaces where the user may 
place his own legends or instructions. 
The prices of the sales on the pushcards 
and punchboards vary with the individual 
device. Upon payment of the amount 
specified, each purchaser is entitled to 
one punch or push from the punchboard 
or pushcard, and when a punch or push 
is made, a disc or printed slip is separated 
from the device and a number is disclosed. 
The number is effectively concealed from 
the purchaser or prospective purchaser 
until a selection has been made and the 
push or punch completed. Certain specified 
numbers entitle purchasers to designate 
articles of merchandise, and purchasers 
securing lucky or winning numbers re- 
ceive articles of merchandise without ad- 
ditional cost at prices which are much 
less than the normal retail price of said 
articles of merchandise. Purchasers who 
do not secure such lucky or winning 
numbers receive nothing for their money 
other than the privilege of making a push 
or punch from said card or board. The 
articles of merchandise are thus distributed 
to the public wholly by lot or chance. 
Some of these devices may be, and some- 
times have been, used to distribute cash 
prizes, but the primary and usual use is 
for the sale and distribution of merchan- 
dise. 

“Many persons, firms and corporations 
who sell and distribute, and have sold 
and distributed, candy, cigarettes, clocks, 
razors, golf equipment, cosmetics, cloth- 
ing, and other articles of merchandise in 
commerce between and among the various 
states of the United States and in the 
District of Columbia, purchase and have 
purchased respondents’ pushcard and 
punchboard devices, and pack and as- 


3 An order entered by a panel of judges of 
our court September 15, 1954 affirmed the Com- 
mission’s order in Perry Halseth v. Federal 
Trade Commission, No. 11022 [1954 TRADE 
CASES { 67,870]. There, petitioner’s brief cited 
and heavily relied’ on United States v. Halseth, 
342 U. S. 277 (1952). For some reason peti- 
tioners, in our court, persistently insist that 
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semble, and have packed and assembled, 
assortments consisting of various articles 
of merchandise together with said push- 
card and punchboard devices, and have 
sold said assortments to retail dealers and 
others for resale to the public. Respond- 
ents thus supply to and place in the hands 
of retail dealers and others, through the 
channels of interstate commerce, the means 
of conducting lotteries or games of chance 
in the sale and distribution of merchandise 
to the general public.” 


[Petitioners Contention] 


Overlooking, when not denying, Congres- 
sionally authorized Commission functions 
and aims, these petitioners, in substance, 
claim an unrestricted right to use interstate 
commerce channels for flooding the states 
with punchboards. Because petitioners 
themselves do not participate in the ultimate 
sales of punches over store counters to in- 
dividual consumers within a state, petitioners 
ask for immunization from §5(a)(1). To 
describe their position posits the refutation 
of it. Federal Trade Commission v. Winsted 
Hosiery Co., 258 U. S. 483 (1922). 


The parties’ stipulations entered of record 
during Commission hearings on the com- 
plaint sufficiently supports the findings made 
by the Agency. Federal Trade Commission 
v. Bunte Bros., Inc. [1940-1943 TRADE CASES 
7 56,098], 312 U. S. 349 (1941) and U. S. v. 
Perry Halseth; 342 U.S. 277 (1952) are the 
two chief, and inapposite, opinions forming 
the core of petitioners’ brief. We agree with 
views of Chief Judge Gardner reported in 
Zitserman v. Federal Trade Commission [1952 
TRADE Cases J 67,390], 200 F. 2d 519, 523 
(8th Cir. 1952). See also the opinion of 
Chief Judge Phillips reported as Gay Games 
v. Federal Trade Commission [1953 TRADE 
CASES § 67,478], 204 F. 2d 197 (10th Cir. 
1953) and Feitler v. Federal Trade Commis- 
sion [1953 Trape Cases § 67,434], 201 F. 2d 
790 (9th Cir. 1953). The last three cited 
cases involve punchboards and the tenuous 
questions under review in this appeal. There 
will be no conflict between those three cir- 
cuits and ours in this matter. 


the Supreme Court’s decision under 18 U. S. C. 
§$ 1301 has bearing on a Federal Trade Commis- 
sion proceeding. Obviously such reliance, by 
petitioners on review, is misplaced. See e.g. 
Lichtenstein v. Federal Trade Commission [1952 
TRADE CASES { 67,224], 194 F. 2d 607, 611 
(9th Cir. 1952). 
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Reading-Sinram-Streat Coals, Inc. v. Metropolitan Petroleum Corp. 
[Order Affirmed] 


The cease and desist order of the Com- 
mission is affirmed and judgment entered 


by this court enforcing it in accordance with 
the provisions of 15 U. S. C. § 45(c). 


[68,943] Reading-Sinram-Streat Coals, Inc. v, Metropolitan Petroleum Corporation. 
Reading-Streat Oil Co., Inc. v. Metropolitan Petroleum Corporation. 
Blue Ridge Fuel Company, Inc. v. Metropolitan Petroleum Corporation. 


In the United States District Court for the Southern District of New York. Civil 
Nos. 125-387, 125-388, and 125-389, respectively. Filed February 5, 1958. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Depositions—Priority—In actions charging price discrimination in the sale of fuel oil, 
motions to give the plaintiffs the right to take the depositions of the defendant before they 
will be required to submit to the taking of their depositions by the defendant were denied, 
where the defendant had first served notices of the taking of the depositions of the 
respective plaintiffs. The rule is well established that priority of deposition is accorded 
in the order in which they are demanded. No special circumstances were shown which 
would warrant a deviation from this general concept. 


See Private Enforcement and Procedure, Vol. 2, J 9013.775. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures 
—Subpoena Duces Tecum.—Motions to quash a subpoena duces tecum issued against 
plaintiffs, in an action charging price discrimination in the sale of fuel oil, on the grounds 
that the documents sought to be produced were irrelevant and that their production was 
sought for the purpose of harassing the plaintiffs were denied. A party may take the 
deposition of another party either for the purpose of discovery, or for use as evidence, or 
for both purposes, and it is not grounds for objection that the testimony will be inadmis- 
sible at trial if the testimony sought appears “‘reasonably calculated to lead to discovery 
of admissible evidence.” The items sought in the subpoena might, in an action of the 
above nature, be reasonably calculated to lead to the discovery of admissible evidence. 
The moving papers did not establish that the subpoena was served for the purpose of 
harassing the plaintiffs. 


See Private Enforcement and Procedure, Vol. 2, § 9013.975. 
For the plaintiffs: Henry W. Steingarten, New York, N. Y. 
For the defendant: Donovan, Leisure, Newton & Irvine, New York, N. Y. 


Memorandum 
[Nature of Actions] 


Dawson, District Judge [In full text]: 
These are three actions in which the re- 


[Depositions—Priority] 


The defendant has served notices of the 
taking of the depositions of the respective 
plaintiffs. After this notice was served the 


spective plaintiffs seek recovery under the 
Clayton Act, as amended by the Robinson- 
Patman Act, for damages alleged to have 
been sustained by reason of certain alleged 
discriminatory pricing practices of the de- 
fendant in the sale of fuel oil. 


1 68,943 


plaintiffs served notice for the taking of the 
deposition of the defendant. The rule is 
well established that priority of deposition 
is accorded in the order in which they are 
demanded. Santh Corp. v. United Fruit Co. 
[1955 Trape Cases { 68,230], 19 F. R. D. 9 
(S. D. N. Y. 1955). No special circum- 
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stances are shown in this case which would 
warrant a deviation from this general con- 
cept. In fact, as a general rule, it would 
be preferable that the defendant be afforded 
first right to take the deposition of the 
plaintiff. Under the present federal rules a 
plaintiff may serve a vague and general 
complaint and the defendant should have an 
opportunity early in the proceedings to find 
out the real basis upon which the plaintiff 
is proceeding, which can only be done by 
the deposition and discovery procedure, 
since bills of particulars are seldom, if ever, 
granted in the federal courts. The motions 
to give the plaintiffs the right to take the 
depositions of the defendant, before plain- 
tiffs will be required to submit to the taking of 
their depositions by the defendant, are 
denied. 
[Subpoena Duces Tecum| 


Plaintiffs have also moved to quash the 
subpoena duces tecum issued against the re- 
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spective plaintiffs on the grounds that the 
documents sought to be produced are ir- 
relevant and that their production is sought 
for the purpose of harassing the plaintiffs. 
Under the present court rules a party may 
take the deposition of another party either 
for the purpose of discovery, or for use as 
evidence, or for both purposes, and it is 
provided that it is not grounds for objection 
that the testimony will be inadmissible at 
the trial if the testimony sought appears 
“reasonably calculated to lead to discovery 
of admissible evidence.” (Rule 26, Fed. R. 
Civ. P.). The items sought in the subpoena 
duces tecwm may, in an action of this nature, 
be reasonably calculated to lead to the dis- 
covery of admissible evidence. The moving 
papers do not establish that the subpoena 
was served for the purpose of harassing the 
plaintiffs. The motion to quash the sub- 
poena is denied. So ordered. 


[| 68,944] In re Grand Jury No. 9932 [Flat Glass Investigation]. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 9932. Dated December 5, 1957. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Grand Jury Proceedings—Re- 
lease of Names of Grand Jury Witnesses Where Investigation Completed—General Order 
of Court.—A motion for the release of the names of persons who appeared as witnesses 
before a grand jury, which had been dismissed without returning an indictment, for use 
in preparation for a trial in another court was granted. A General Order of the Court 
provided that returned grand jury witness subpoenas be suppressed by the clerk, but only 
until such time as the clerk is advised, by certificate of the United States Attorney, that 
the investigation in respect of which the subpoenas were issued has been concluded, or 
until the further order of the court. The clear intent of this order is that when a grand 
jury has finished its investigation, the subpoenas should no longer be suppressed. The 
Government had objected to the motion on the ground that to reveal the witnesses would 
be an improper invasion of the secrecy which surrounds grand jury proceedings. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8021. 
For the United States: Robert Tieken and Earl A. Jinkinson, Chicago, III. 


For the petitioner: Richard K. Decker and Louis F. Schauer (Lord, Bissell & Brook, 
of counsel), Chicago, Ill., for Pittsburgh Plate Glass Co. 


Memorandum 
[List of Grand Jury Witnesses] 


Purr L. Sutrivan, District Judge [Jn 
full text]: This motion asks for the release 
of the names of persons who appeared as 
witnesses before a grand jury which, after 
serving the maximum eighteen months, was 
dismissed at the end of June, 1956. It 
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brought in no indictments relating to the 
matter in which petitioner is interested. 
Petitioner now wants the lists of witnesses 
for use in preparation for a trial in another 
district. 


[Rule of Secrecy] 


The government resists the motion on the 
grounds that to reveal the witnesses would 
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be an improper invasion of the secrecy 
which surrounds grand jury proceedings. 
Its argument, however, revolves mainly 
around cases holding that defendants in 
criminal cases cannot compel the govern- 
ment to reveal the witnesses who testified 
before the grand jury which indicted them. 
Even if this be assumed to be the law, it 
does not follow that the names of witnesses 
can never under any circumstances be re- 
vealed. That a defendant has no right to 
such a list does not demonstrate that to 
produce it woud invade the protected area 
which surrounds the grand jury. 


There is some authority which indicates 
that the mere fact that certain persons were 
summoned to appear as witnesses is not 
within the protected area. (Piracci v. State, 
115 A. (2d) 262 (Md., 1955); People v. 
Northey, 19 Pac. 865, 871 (Cal., 1888); 8 
Wigmore on Evidence (3rd Ed.) Page 782). 
Further, there is considerable support for 
the view that the so-called rule of secrecy 
is relaxed after the work of the grand jury 
has been concluded. (Ex Parte Montgomery, 
12 So. (2d) 314 (Ala. 1943); United States 
v. Alper, 156 F. 2d 22 (2nd Cir. 1946). 


[General Order of Court] 


However, in this District it is not neces- 
sary to decide these questions squarely, 
since the facts are governed by a General 
Order of court, which recognizes that a 
different situation is presented after the 
jury has been dismissed. That Order, dated 
October 28, 1954, provides that returned 
grand jury witness subpoenas be suppressed 
by the Clerk, but only until such time as 
the Clerk is “advised, by certificate of the 
United States Attorney, that the investiga- 
tion in respect of which the subpoenas were 
issued has been concluded, or until the fur- 
ther order of this court.” 


1 68,944 


Court Decisions 
Grand Jury No. 9932 


Number 94—144 
2-21-58 


It is the clear intent of this order that 
when the grand jury has finished its in- 
vestigation, the subpoenas shall no longer 
be suppressed. The United States Attorney 
has no discretion under it as to whether 
the certificate shall be given; rather, as the 
one person who knows what the state of 
the investigation is, it is his duty to give 
one. There can be a question about whether 
or not the investigation is complete only 
so long as the grand jury is still in exist- 
ence, and if this were the case, the court 
would inquire of the United States Attorney 
as to the facts. Since in the instant case 
the grand jury has long been discharged, 
there is no doubt that its investigation is 
completed. Accordingly, under the terms 
of its order of October 28, 1954, the court 
will order the Clerk to release the subpoenas 
in question. 

By coincidence, the question of the rela- 
tion of the revelation of the names of wit- 
nesses to the secrecy of the grand jury is 
currently before the court in another con- 
nection. The other motion is concerned 
with the propriety of the release by the 
United States Attorney to the press of 
the names of persons summoned as wit- 
nesses when they have been, or are about 
to be, summoned to appear before a grand 
jury then in session. Such a revelation 
serves no useful purpose, but on the con- 
trary gratuitously exposes witnesses to pub- 
licity and embarrassment. The release of 
suppressed subpoenas served long ago for 
the use of a grand jury long disbanded, for 
quiet examination in the office of the Clerk 
and for a legitimate purpose, will have no 
such effect. 

[Motion Granted] 


The motion for the release of subpoenas 
is granted. 
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Deep South Oil Co. of Texas v. Metropolitan Life Insurance Co. 
[] 68,945] Deep South Oil Company of ‘Texas v. Metropolitan Life Insurance Com- 
pany, Texas Gas Corporation, Texas Eastern Transmission Corporation, Russell M. 
Riggins, John L. Buvens, Frederic W. Ecker, Hugh McConnell and Harry C. Hagerty. 
In the United States District Court for the Southern District of New York. Civil No. 
124-35. Dated February 6, 1958. Filed February 7, 1958. 


Sherman Antitrust Act 

Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Depositions—Priority—Place for Taking Certain Depositions.—Although defendants in 
a private antitrust action served notices to take the depositions of the plaintiff prior to the 
time that the plaintiff served notices to take the depositions of the defendants, the plaintiff 
was allowed to proceed with the taking of the depositions of the defendants first. How- 
ever, these depositions were limited to matters relating to issues of venue and jurisdiction 
over one of the defendants raised by a motion of this defendant to quash service and to 
dismiss the complaint for lack of venue. The general rule that examinations should 
proceed in the order in which they are demanded was not followed. When depositions are 
also sought on the issue of venue and jurisdiction, to be used on a motion raising that issue, 
there is every reason for allowing those limited depositions to be taken promptly, so that 
the issue of jurisdiction may be determined before parties are subjected to long interroga- 
tion on the principal issues of the case. 

The court also directed that the depositions of two officers of one of the defendant 
corporations be taken in Houston, Texas rather than New York, New York. The two 
officers resided in Texas and had places of business there. Ordinarily, the proper place for 
taking the deposition of a corporate defendant through its officers is the corporation’s 
place of business or where the officers reside. 

See Private Enforcement and Procedure, Vol. 2, J 9013.775. 

For the plaintiff: Philip Handeiman, New York, N. Y. 


For the defendants: Kissam & Halprin, New York, N. Y. 


Memorandum 
[Depositions] 

Dawson, District Judge [Jn full text]: 
The motion and cross-motion in this action 
raise issues as to the priority of depositions 
and the place for taking certain depositions. 

The complaint alleges a treble damage 
claim against three corporations and five 
individuals under the anti-trust laws. 


[Lack of Venue] 


Defendant Texas Gas Corporation has 
filed motions to quash service and to dis- 
miss the complaint for lack of venue in the 
Southern District of New York, on the 
ground that it is a Texas corporation, not 
found nor transacting business in New York. 


[Depositions Noticed] 

The depositions heretofore noticed are 
as follows: 

1. Defendant Metropolitan Life Insurance 
Company, and certain of its officers who are 
individual defendants, served notice of the 
taking of plaintiff's deposition on October 
10, 1957. Defendant Texas Eastern Trans- 
mission Corporation served notice of the 
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taking of plaintiff's deposition on December 
12, 1957. These depositions have been ad- 
journed by stipulations. 


2. Plaintiff, by notice dated January 23, 
1958, noticed the taking of the depositions 
of certain of the officers of Texas Gas Cor- 
poration and of Metropolitan Life Insurance 
Company. The depositions are noticed to 
be taken on March 3, 1958. It is stated in 
the notice that the depositions will be taken 
“for the purposes of determining the issue 
raised by the motion of the defendant 
TEXAS GAS CORPORATION dated De- 
cember 26, 1957, claiming lack of jurisdic- 
tion and improper venue.” The depositions 
are noticed to be taken at the Federal Court 
House in New York. Two of the persons 
whose depositions are sought are, respec- 
tively, the president and vice-president of 
Texas Gas Corporation. 


[Priority] 


The defendants urge that they are entitled 
to priority in the taking of depositions by 
reason of earlier notices. Ordinarily that 
would be true, but when depositions are 
also sought on the issue of venue and juris- 
diction, to be used on a motion raising that 


1 68,945 


73,808 


issue, there is every reason for allowing 
those limited depositions to be taken promptly, 
so that the issue of jurisdiction may be 
determined before parties are subjected to 
long interrogation on the principal issues 
of the case. However, in the event that the 


depositions on issues of venue and jurisdic- 


tion are taken first, they should be limited 
to those issues, so that the witnesses will 
not be subjected to long examinations on 
matters that would not be germane if the 
objection to venue and jurisdiction is sus- 
tained. See Blair Holding Corp. v. Rubin- 
stein, 20 Fed. Rules Serv. 26a.162, Case 1 
(S. D. N. Y. 1954). 


[Ruling ] 


It is therefore directed that priority in 
taking depositions shall be accorded to 
those noticed by the plaintiff for March 3, 
1958, but that those depositions shall be 
limited to the matters relating to issues 
of venue and jurisdiction over Texas Gas 
Corporation. Upon completion of these limited 
depositions defendants will then be per- 
mitted to proceed to take the depositions 
of plaintiff heretofore noticed by the defend- 
ants, and not until such depositions are 
completed shall plaintiff proceed to take the 
depositions of defendants on any issues 
other than venue and jurisdiction. 


[Place for Depositions] 


It is urged that the president and vice- 
president of Texas Gas Corporation, whose 
depositions are sought, reside in Texas and 
have places of business there, and that it 
would be an improper hardship on them to 
require them to come to New York for the 
taking of the depositions noticed by the 
plaintiff. This point is well taken. Ordi- 
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narily the proper place for taking the deposi- 
tion of a corporate defendant through its 
officers is the corporation’s place of business 
or where the officers reside. Anderson vw. 
British Overseas Airways Corp., 149 F. Supp. 
68 (S. D. N. Y. 1956); Jachman v. Hart- 
ley, Cooper & Co. Ltd., 16 F. R. D. 565 
(S. D. N. Y. 1954); Petrolewm Financial 
Corp. v. Stone, 111 F. Supp. 351 (S. D. N. Y. 
1953). It is therefore directed that the 
depositions of White and Riggins, as offi- 
cers of Texas Gas Corporation, be taken 
at Houston, Texas, rather than New York, 
New York, and that pursuant to Rule 4(a) 
of the Civil Rules of this Court the plaintiff 
advance to the attorneys for the defendants 
the expense of the attendance in Houston 
of an attorney for the defendants, such 
expense to include round-trip transportation, 
an adequate amount for hotel accommoda- 
tions and a reasonable counsel’s fee not to 
exceed $100 a day for each day of travel 
or attendance at the deposition. 


[Production of Records] 


The motion for taking the depositions of 
the defendants states on it: 


“Said parties are required to produce 
all relevant books and records, including 
the corporate minutes of TEXAS GAS 
CORPORATION of 1951 to date.” 

Such a notice is meaningless; records may 
not be required to be produced by such a 
notice, nor is such a notice a motion for 
discovery and inspection for which proper 
cause will have to be shown under Rule 34 
of the Rules of Civil Procedure. The notice 
may be ignored. See Bank of America v. 
Loew’s International Corp., 18 F. R. D. 489 
(SeDaINe Ye Loso), 


So ordered. 


[] 68,946] Sunbeam Corporation v. Golden Rule Appliance Co., Inc. 


In the United States Court of Appeals for the Second Circuit. No. 107—October 
Term, 1957, Docket No, 24658. Argued November 22, 1957. Decided January 30, 1958. 


Appeal from a judgment of the United States District Court for the Southern District 
of New York, Lawrence E. Watsu, Judge. Affirmed in part and reversed in part. 


New York Fair Trade Act 


Fair Trade—Contempt Proceeding—Damages—Award of Defendant’s Profits—Liti- 
gation Expenses—Fines for Future Violations—In an action for contempt arising from a 
violation of a consent decree entered in a federal court in a fair trader’s enforcement 
action, an award of the defendant’s profits from sales violative of the decree was held to 
be “compensatory” relief within the federal rule that only compensatory relief may be 
awarded in civil contempt proceedings. Therefore, it would have been proper to impose 
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a fine, payable to the plaintiff, in the amount of the defendant’s profits. However, it was 
error for the district court to require the defendant to pay the fair trader $1000 as compen- 
sation for past violations of the fair trade injunction since on the record the proofs were 
not sufficient to make even a prima facie showing of the profits made by the defendant. 
The court also ruled that it was not error to require the defendant to pay the fair trader 
$2,500 to cover litigation expenses, including counsel fees. Such expenses may be esti- 
mated and appraised by the court withoui proof of exact expenditures. Also, the district 
court did not err in requiring the defendant to pay the fair trader a fine of $2,500 for each 
future violation of the consent decree. Such a provision is only a means of securing 
future compliance with the court’s order and is not measured by any damage that the 
plaintiff might suffer from future disobedience. There was no ground for disturbing the 
discretion of the district court as to the amount in this case. 


See Fair Trade, Vol. 1, J 3380.34. 


Fair Trade—Enforcement of Fair Trade Prices—Contempt Proceeding—Defenses— 
Closing Out Sales.—In an action for contempt of a consent decree entered in a federal 
court in a fair trader’s enforcement action, the defendant’s contention that its sales below 
fair trade prices were justified under the provision of New York law, which authorizes 
close-out sales at less than list prices, was properly rejected. The evidence indicated 
that more than a month after the consent decree was signed the defendant received and 
accepted a shipment of the fair trader’s products it had ordered. This tended to prove 
that the defendant was not in fact closing out. Merely posting a sign advertising a 
“close-out” does not automatically bring all sales within the statutory provision. How- 
ever that may be, in New York it seems settled that a close-out sale is no defense to a 
proceeding for contempt based upon violation of a prior injunction. The proper pro- 
cedure is for the defendant to request a modification of the earlier decree allowing such 
sale. Another factor militating against the defendant’s contention is that the consent 
decree on which this contempt proceeding is based does not in terms prohibit only such 
sales as are interdicted by the New York Fair Trade Law, but, instead, and without ex- 
ception, purports to forbid all sales below the fair trade price as set by the fair trader. 


See Fair Trade, Vol. 1, { 3222.34, 3366.34. 

For the respondent-appellant: Thomas J. Burns, New York, N. Y. (Raphael, Searles, 
Levin & Vischi, New York, N. Y., on the brief). 

For the petitioner-appellee: Alfred P. O’Hara, New York, N. Y. (Rogers, Hoge & 
Hills, New York, N. Y., on the brief). 


Before: Hann, Hincxs and LumBarp, Circuit Judges. 


to pay Sunbeam $2,500 as reimbursement 
for all costs of this litigation including 
counsel fees; (3) Golden Rule is to pay Sun- 
beam a $2,500 fine for every future sale of 
a Sunbeam product in violation of the con- 
sent decree. 


Hincxs, Circuit Judge [In full text]: This 
is an appeal from a judgment holding the 
appellant, Golden Rule Appliance Co., Inc., 
in civil contempt for violation of a consent 
decree entered in an injunction action 
brought by Sunbeam Corporation to en- 
force a claim of unfair competition under 
the New York Fair Trade Law, N. Y. Gen- 
eral Business Law § 369. Among other 
terms, the consent decree forbade Golden 


Rule from advertising or selling any price- 


[Appellant] 


Golden Rule is a “discount house” located 
in New York City which sold, among other 
products, electrical appliances, including 


fixed Sunbeam product below the list price 
set by Sunbeam pursuant to the New York 
Fair Trade Law. 


[Judgment Below] 


The judgment below has three main pro- 
visions: (1) Golden Rule is to pay Sun- 
beam $1,000 as a “fine”; (2) Golden Rule is 
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some of Sunbeam’s. The discount opera- 
tion is based upon large volume with a 
comparatively low profit margin upon. the 
individual items. This type of operation, 
as are other retail operations, is subject to 
the New York Fair Trade Law, which per- 
mits manufacturers of trademarked products 
in open competition to maintain a desired 
price level in the state. Sunbeam took ad- 
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vantage of the statute’s provisions and 
duly established minimum prices for the 
resale of its products in the State of New 
York. Its conduct in so doing was saved 
from conflict with the Antitrust Laws of 
the United States by the Miller-Tydings 
Act, 15 U. S. C. A. $1, as supplemented by 
the McGuire Act, 15 U. S. C. A. § 45. 


[Prior Proceedings | 


In June 1954, Sunbeam commenced suit 
against Golden Rule for alleged violations 
of Sunbeam’s established prices. The con- 
sent decree, referred to above, was filed on 
August 1, 1956. The present proceeding, 
commenced in January 1957 by the issu- 
ance of a show-cause order, is based upon 
sales made by the defendant in November 
and December, 1956, at prices below the 
established resale price. At the hearing 
several professional shoppers testified to 
such sales. 

[Defenses] 


Golden Rule asserted several defenses: 
the alleged sales never occurred; and even 
if the sales were made they were legal 
under that provision of New York law 
which authorizes close-out sales at less 
than list prices. Further, it is contended 
that Golden Rule entered into the consent 
decree upon Sunbeam’s representation, not 
subsequently carried out, that it would re- 
purchase all of Golden Rule’s present stock 
of Sunbeam products. 


[Trial Court Findings] 


The judge below found that the proscribed 
sales had, in fact, taken place as the pro- 
fessional shoppers had testified. He also 
found the violations of the injunction to be 
willful and part of an “intentional sales 
policy” directed toward a “cold-blooded 
evasion” of the court’s earlier decree. He 
did not credit Golden Rule’s claim that 
Sunbeam had promised to repurchase its 
product from Golden Rule. The judgment 
of contempt followed. 


On this appeal, Golden Rule attacks the 
finding that proscribed sales occurred and 
the refusal to find an agreement by Sun- 
beam to repurchase the stock on hand. 
But if Judge Walsh chose to credit Sun- 
beam’s witnesses, as he did, there was ample 
evidence to sustain his determinations of 
fact. Not having been shown to be clearly 
erroneous, Fed. Rules Civ. Proc., Rule 52 
(a), the findings are sustained. 
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[Close-out Sales] 


The appellant contends that close-out 
sales at less than the manufacturer’s list 
price are legal under N. Y. General Busi- 
ness Law § 369-a(2)(a) which states that 
price maintenance agreements do not apply 
“in closing out the owner’s stock for the 
purpose of discontinuing delivering any 
such commodity.” There are two answers 
to this contention; one factual and one 
legal. The evidence indicated that more 
than a month after the consent decree was 
signed Golden Rule received and accepted 
a shipment of Sunbeam products it had 
ordered. This tended to prove that Golden 
Rule was not in fact closing out. Merely 
posting a sign advertising a “close-out” 
does not automatically bring all sales within 
the statutory provision just quoted. How- 
ever that may be, in New York it seems 
settled that a close-out sale is no defense 
to a proceeding for contempt based upon 
violation of a prior injunction. General 
Electric v. Big Three Appliance Center, 
Nee Yon ed) se NOveu sl O56 sn pee aColmeces 
Revere Copper & Brass Inc. v. Harvard 
Stores [1955 Trape Cases J 67,964], N.Y. L. J. 
Jan. 14, 1955, p. 8, col. 3; General Electric v. 
Greeley Appliance Corp. [1950-1951 TRADE 
CASES ff 62:789)], 125 UNS Yr Ics fe858e Goo): 
The proper procedure is for the defendant 
to request a modification of the earlier de- 
cree allowing such a sale. General Electric 
v. Goldwitz, N. Y. L. J., April 10, 1956, p. 
7, col. 1. Another factor militates against 
the appellant’s contention. The consent 
decree on which this contempt proceeding 
is based does not in terms prohibit only 
such sales as are interdicted by the New 
York Fair Trade Law but, instead, and 
without exception, purports to forbid all 
sales below the fair trade price as set by 
Sunbeam. 


The appellant’s main attack is directed 
against the three pecuniary provisions of 
the decree enumerated above. It contends 
that these, because punitive and confisca- 
tory, have no proper place in a decree for 
civil contempt. 


[Civil Contempt Proceeding] 


This, to be sure, is a proceeding brought 
for a civil contempt and, as the appellant 
says, the authorities plainly hold that such 
a proceeding is remedial and compensa- 
tory, and not punitive. United States v. 
United Mine Workers [1946-1947 Trane 
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Cases 57,544], 330 U. S. 258, 304. In 
Gompers v. Bucks Stove & Range Co:, 221 
U. S. 418, 441, it was stated that in a civil 
contempt proceeding “the punishment is 
remedial, and for the benefit of the com- 
plainant.” It is only in a criminal contempt 
that “the sentence is punitive, to vindicate 
the authority of the court.” See, gener- 
ally, Moskovitz, Contempt of Injunctions, 
Civil and Criminal, 43 Colum. L. Rev. 780; 
Civil and Criminal Contempt in Federal 
Courts, 57 Yale L. J. 83; and Civil and Crim- 
ae Contempt in Federal Courts, 17 F. R. D. 
167. 


[Fine for Past Violations] 


The first pecuniary provision of the de- 
cree requires Golden Rule to pay Sunbeam 
$1,000 as compensation for past violations 
of the injunction. I agree with Judge Hand 
that the order for the $1,000 fine cannot 
stand. I think I should say, however, that 
I reach the result he indicates by a some- 
what different approach. In a Fair Trade 
case such as this, in which the defendant’s 
violation, without depriving the plaintiff of 
any sales which it might otherwise have 
made, has only caused some injury to the 
plaintiff's good will, I find it difficult to 
view the defendant’s profits as included in 
the concept of compensation to the plain- 
tiff. In such cases the relationship between 
the defendant’s profits and “compensation” 
to the plaintiff seems substantially more re- 
mote than in patent infringement cases such 
as Leman v. Krentler-Arnold Hinge Last Co., 
283 U. S. 448, which Judge Hand cites, in 
which it is plausible to infer that sales of 
the patented article made by the defendant 
would have been made by the plaintiff but 
for the defendant’s wrongful conduct. Re- 
statement, Torts, § 747. 


[Profits Recoverable] 


The problem now presented to us is 
whether, in a contempt proceeding arising 
from violation of the decree of a federal 
court in a Fair Trade case, an award of 
the defendant’s profits to the plaintiff may 
be viewed as “compensatory” relief within 
the well established federal rule that only 
compensatory relief may be awarded in civil 
contempt proceedings. United States v. 
United Mine Workers, supra; Gompers v. 
Buck Stove & Range Co., supra. In the fed- 
eral contempt cases I find no intimation 
that the notion of “compensatory relief” 
differs from that applied by the federal 
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courts in shaping the recovery in patent 
infringement cases. Leman v, Krentler- 
Arnold Hinge Last Co., supra. And since 
our immediate problem relates to the power 
of a federal court to enforce its decree, even 
in a diversity case such as this a remedy 
provided by a State contempt statute is 
not applicable: we may not give effect to 
§773 of the New York Judiciary Law 
which provides that the plaintiff may re- 
cover $250 for each violation of a civil 
contempt decree even absent proof of damages. 
Guaranty Trust Co. v. York, 326 U. S. 99. 


However, it now seems established that in 
trade-mark cases, in which as in Fair Trade 
cases the plaintiff has suffered injury to 
his good will, the infringer, like the patent 
infringer, is held to the accountability of a 
trustee for profits derived from property 
illegally dealt with. Blue Bell Co. v. Fron- 
tier Refining Co. [1954 Trapr Cases { 67,767], 
10 Cir., 213 F. 2d 354, 362-3; Maternally 
Yours v. Your Maternity Shop, 2 Cir., 234 F. 
2d 545; Dad’s Root Beer Co. v. Doc’s Bev- 
erages, 2 Cir., 193 F. 2d 77. In both types of 
cases the crucial injury is one to the plain- 
tiff’s good will; in both the plaintiff may 
recover the defendant’s profits. I think 
that in the one type as in the other the re- 
covery may be classified as compensatory, 
rather than punitive, within the meaning of 
the federal rule limiting awards in civil 
contempt cases to those which are compen- 
satory. An award in such cases surely 
cannot be characterized as “punitive.” For 
its effect goes no further than to give to 
the plaintiff the profits derived by the de- 
fendant’s wrongful conduct: it does not 
take from the defendant assets not related 
to its wrongful conduct. As noted in the 
Blue Bell Co. case, supra, such a recovery 
rests “upon the equitable principle of un- 
just enrichment” which is the antithesis of 
punishment. Restatement, Restitution, § 1. 


For these reasons I think it would have 
been proper here to impose a fine, payable 
to the plaintiff, in the amount of the de- 
fendant’s profits. However, for the reasons 
stated by Judge Hand, I agree with him 
that on the record here the proofs were not 
sufficient to make even a prima facie show- 
ing of the profits made by the defendant. 


[Litigation Expenses] 


The second provision of the judgment 
ordered Golden Rule to pay Sunbeam 
$2,500 to cover expenses of the litigation 
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including counsel fees. In this we find no 
error. Such expenses may be estimated 
and appraised by the court without proof 
of exact expenditures. Board of Trade of 
City of Chicago v. Tucker, 2 Cir. 221 Fed. 
305. See also Moskovitz, Contempt of In- 
junctions, Civil and Criminal, 43 Colum. L. 
Rev. 780, 806-7, where it is stated that an 
“% * * award for counsel fees, and 
other expenses of suit, need not be based 
on evidence of actual cost. This failure 
to require evidence seems proper since 
the courts should be expert in assessing 
the value of legal services and the costs 
of bringing suit. The award should be 
limited to what is reasonable, actual ex- 
penditure not being the test, * * * inas- 
much as plaintiff controls the amount of 
such expense.” 


[Fine for Future Violations] 


The third provision of the judgment 
orders that Golden Rule pay Sunbeam 
$2,500 for each future violation of the con- 
sent decree. 

This provision we affirm for the reasons 
stated in Judge Hand’s opinion. 

Affirmed, except as to the $1,000 fine 
which is reversed. 


[Concurring and Dissenting Opinions] 
Hanp, Circuit Judge (concurring): 


I agree with Judge Hincks in affirming 
the award of $2,500 as reimbursement for 
costs and expenses and the award of $2,500 
im terrorem, and in reversing the “fine” of 
$1,000 for past disobedience of the judgment. 


[Fine for Past Violations] 


First, as to the “fine” of $1,000. The 
Supreme Court in Leman v, Krentler-Arnold 
Hinge Last Co., 284 U. S. 448, held that in 
a civil contempt proceeding for violation of 
a judgment forbidding infringement of a 
patent, the court might award to the patentee 
the infringer’s profits upon his sales, even 
though the patentee proved no damages. It 
is true that the Third Circuit in banco de- 
cided by a vote of five to two that this was 
not what the Supreme Court meant, and 
that the plaintiff must show “that the con- 
temptuous conduct did, in fact, have sub- 
stantial injurious effect upon his economic 
interest” (National Drying Machinery Co. v. 
Ackoff, 245 F. 2d 192, 194). However, I 
find it impossible to reconcile this holding 
with the language used in Leman v. Krent- 
ler-Arnold Hinge Last Co., supra, 456: 
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“While the distinction is clear between 
damages in the sense of pecuniary loss, and 
profits, the latter may none the less be 
included in the concept of compensation to 
the party injured. * * * The court of 
equity in such cases applies familiar prin- 
ciple in ‘converting the infringer into a 
trustee for the patentee as regards the 
profits thus made.’ * * * this Court suc- 
cinctly stated the controlling principle in 
its opinion in Tilghman v. Proctor, 125 U. S. 
136, 148 as follows: * * * ‘a court of 
equity which has acquired upon some equi- 
table ground, jurisdiction of a suit for the 
infringement of a patent, will not send the 
plaintiff to a court of law to recover dam- 
ages, but will administer full relief by 
awarding as an equivalent or substitute for 
legal damages, a compensation computed 
and measured by the same rule that courts 
of equity apply to the case of a trustee who 
has wrongfully used the trust property for 
his own advantage.’”’ This doctrine is 
equally applicable to the case at bar. The 
defendant acquired articles in question sub- 
ject to a lawful condition that it should not 
sell them below the Fair Trade price. In 
selling them below that price it received 
the proceeds as illegally as the infringer 
receives the proceeds of whatever infring- 
ing articles he may manufacture and sell. 


[Absence of Proof of Profits] 


However, difficulty arises in ascertaining 
what in fact were the defendant’s profits. 
These consisted of the difference between 
the prices at which it sold and those at 
which it bought from the plaintiff, or from 
the plaintiff’s middlemen. It is true that by 
destroying all the documents showing the 
prices at which it had bought or sold, the 
presumption arose contra spoliatorem, and 
justified the conclusion that the contents of 
the documents of purchase and sale if pro- 
duced would have shown that it did realize 
profits. Yesbera v. Hardesty Mfg. Co., 166 
Fed. Rep. 120, 122 (C. A. 6); Armstrong v. 
Belding Bros. & Co., 297 Fed. Rep. 728, 730 
(C. A. 2). That however, does not fix the 
amount of the profits unless there be a 
maximum beyond which the profits could 
not thave gone. Stella v. Graham-Paige 
Motors Co., 232 F. 2d 299, 302 (C. A. 2). 
Although it might be proper to take as the 
maximum for the minuend the Fair Trade 
prices, there is no way to find the proper 
subtrahend: i. e., the prices at which the 
defendant bought. And most important of 
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all, there is no way to ascertain how many 
and what articles the defendant sold at less 
than Fair Trade prices. The occasion seems 
to us of the kind of which Judge Severens 
spoke in Yesbera v. Hardesty Mfg. Co., supra, 
p. 123: “Of course if, in the absence of the 
better proof, there is still nothing of sub- 
stance left on which the court can lay hold, 
there is no help and the plaintiff must en- 
dure the loss.” Much as we should like to 
find a way by which to compute the profits, 
we cannot do so, and for that reason I con- 
cur with Judge Hincks in holding that the 
“fine” for past disobedience may not stand. 
Had the plaintiff sought to punish the de- 
fendant criminally for disobedience of the 
judgment, as it could have done, this 
lamentable result could have been avoided, 
but the proceeding was in no sense for 
criminal contempt. 


[Fine for Future Violations] 


We also hold that what I have called the 
“fine” im terrorem should be affirmed. For 
support of this conclusion we rely upon 
Umited States v. United Mine Workers [1946- 
1947 Trape Cases § 57,544], 330 U. S. 258, 
which imposed a “fine” as part of the civil 
remedy, conditioned upon the defendant 
union’s continuing an existing strike. The 
opinion (pp. 303, 304) used the following 
language: “Judicial sanctions in civil pro- 
ceedings may in a proper case be employed 
for either or both of two purposes: to 
coerce the defendant into compliance with 
the court’s order, and to compensate the 
complainant for losses sustained.” The 
“fine” that the court imposed upon the 
union in that case was of two kinds: 
$700,000 as damages for the injury already 
done by the strike and $2,800,000 i terrorem 
to secure its discontinuance. The Court 
agreed that in fixing the amount of the 
second “fine” the court should “consider 
the amount of the defendant’s financial 
resources and the consequent seriousness of 
the burden to that particular defendant” (p. 
304); but the “fine” was only “a means of 
securing future compliance’ with the de- 
cree and was not measured by any damage 
that the plaintiff might suffer from future 
disobedience. In both that case and here 
this “fine” was imposed only conditionally 
and depended upon the contemnor’s future 
conduct. The only distinction is that there 
the future conduct forbidden was contin- 
uing a strike already in existence, and here 
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it is future sales of the plaintiff’s goods 
below the Fair Trade prices. We can see 
no relevant difference between ceasing to 
Strike against an employer and ceasing to 
sell goods one has procured below their 
fixed price. As appears from the language 
I have cited in United States v. United Mine 
Workers, supra, this does not mean that we 
have no control whatever over the amount 
of a “fine” in terrorem; but there is no 
ground for disturbing the discretion of the 
District Court in this case. 


We therefore reverse the “fine” of $1,000, 
but otherwise affirm the judgment. 


LuMBARD, Circuit Judge—concurring in 
part and dissenting in part: 
I would affirm the judgment in all respects. 


I agree with Judge Hand and Judge 
Hincks in what they say about the award 
of $2,500 as reimbursement for costs and 
expenses and the award of $2,500 for each 
future violation. 


[Fine for Past Violations] 


As to the fine of $1,000 for past disobedi- 
ence, it seems to me that the District Court 
had the power to impose a fine which 
would approximate the probable damages. 
Although it is impossible in cases such as 
this to say what the loss to the plaintiff has 
been, the authorities seem to support the 
view that it is enough to show the profits 
which the contemnor made and to award 
such amount. Leman v. Krentler-Arnold 
Hinge Last Co., 284 U. S. 448, 455 (19323 ; 
United States v. Aberbach, 165 F. 2d 713, 715 
(2 Cir. 1948). 


Here there is a further difficulty because 
the defendant by its own calculated and 
deliberate action of systematically destroy- 
ing all records relating to these prohibited 
sales made it virtually impossible for the 
plaintiff to produce any proof of the extent 
of defendant’s profits from such sales. The 
goods were purchased from various whole- 
salers of the plaintiff. So far as appears 
from the record the only way in which the 
plaintiff could have secured any evidence 
of defendant’s sales would have been to 
conduct an examination of the accounts of 
scores of its wholesale customers in the 
New York area. To require such effort 
and expense merely because the defendant 
has destroyed the evidence would place a 
wholly disproportionate burden on _ the 
plaintiff. 
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[Reasonable Estimate of Damages] 


As it is we do have proof that on five 
separate occasions during November and 
December 1956, buyers employed by the 
plaintiff did purchase articles from defend- 
ant at prices more than 20% off retail list, 
and therefore in violation of the law. We 
also know that the gross profit to Golden 
Rule on one of the sales was in excess of 
four dollars.” In view of the fact that the 
defendant was a discount house operating 
on the basis of volume selling, it is not un- 
reasonable to conclude that hundreds of 
such sales were made. Thus the award of 
$1,000 seems to me, in the circumstances, 
to be a reasonable estimate. 


[Defendant’s Business Activity] 


Moreover, it is clear that the defendant 
counted on having to pay fines and awards 
as the necessary and expected expense of 
running a business which was constantly 
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in contempt of judicial admonitions. Ob- 
viously the fact that Golden Rule might be 
required to pay $250 for each violation 
under the New York law was no deterrent 
but merely reduced by that much the profit 
which it made. Nor did the fact that 
Golden Rule had previously been adjudged 
in contempt eighteen times, presumably an 
expensive procedure entailing not only 
court costs but attorney’s fees, deter the 
defendant from a continuance of these ac- 
tivities. A business which can assume such 
costs and expenses and yet continue mer- 
rily on its campaign of calculated contempt 
cannot be heard to complain that a federal 
court is without power to assess damages 
of $1,000 when it has deliberately destroyed 
the only reasonable means of arriving at a 
more exact assessment. See Eastman Co. 
v. Southern Photo Co., 273 U. S. 359, 379 
(1927). 


For these reasons I would affirm the Dis- 
trict Court award of $1,000. 


[] 68,947] Crown Village Chemists, Inc. v. Dobin. 
In the New York Supreme Court, Nassau County. 139 N. Y. L. J. No. 28, page 13. 


Dated February 10, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Scope of 
Injunction—A temporary injunction is granted a retailer in a fair trade enforcement 
action as to all items under fair trade agreements which are sold by the plaintiff retailer, 
where the defendants did not deny that they were selling at their store numerous items 
below their stipulated prices. The injunction was not too broad in scope in including 
products manufactured by three companies which had commenced suits against the 
defendants for the same relief. To delete items of the three companies would deny to 
the plaintiff the right of action conferred by the New York Fair Trade Act upon “any 
person damaged thereby.” 


See Fair Trade, Vol. 1, { 3366.34. 
[Temporary Injunction Granted] 


Pirront, Justice [Jn full text]: Motion for 
a temporary injunction restraining the de- 
fendants from selling or advertising for sale 
certain articles in violation of Article 
XXIV-A of the General Business Law, or 
as commonly called the Fair Trade Laws. 
The defendants do not deny that they have 
been selling at their store on Sunrise High- 
way in Massapequa, New York, numerous 
items such as patent medicines, drugs, cos- 


metics, &c., at prices below those fixed 
in Fair Trade agreements by the producers 
of such commodities. The only document 
submitted in opposition to the motion is an 
affidavit by the defendant’s attorney in 
which it is contended (1) that the injunc- 
tion sought is too broad in scope, (2) that 
the products manufactured by “Bristol- 
Myers, The Gillette Company and Johnson 
and Johnson” should be excluded from the 
injunction as those three companies have 
heretofore commenced actions for the same 


1 Petitioner's Exhibit 10 and the affidavit of 
Henrietta Faerber with reference to a Sunbeam 
Coffeemaster, 
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Portsmouth Baseball Corp. v. Ford C. Frick esti 
relief. The injunction will be granted as to 
all items under Fair Trade agreements 
which are sold by the plaintiff. To delete 
items of the three companies which have 
commenced actions would deny to the plain- 


tiff the right of action conferred by section 
369(b), General Business Law, upon “any 
person damaged thereby.” Bond $1,000. 
Settle order on notice. 


[| 68,948] Portsmouth Baseball 


Baseball, et al. Corporation v. Ford C. Frick, Commissioner of 


In the United States District Court for the Southern District iv1 
, of New York. Civil 
Action No, 97-52. Dated February 11, 1958. Filed February 13, 1958. a 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Amendment of Complaint—A plaintiff was denied a motion to amend a complaint for 
breach of contract to join a claim for violation of the antitrust laws where it had waited 
approximately seven and a half months after the filing of a note of issue and a statement 
that it was ready for trial, and where it had set forth no basis for its argument that 
certain “recent judicial decisions” had so affected the legal situation as to justify its 
belated attempt to amend. The court ruled that this was a situation where the plaintiff 
had long been aware of the basis of its proposed claim but had delayed making it until 
after the case was ready to be assigned for trial, to the prejudice of the defendants 


and in derogation of their right to a just, inexpensive and speedy trial. 
See Private Enforcement and Procedure, Vol. 2, § 9013.100. 
For the plaintiff: Garey & Garey, New York, N. Y. 
For the defendants: Wilkie, Owen, Farr, Gallagher & Walton, New York, N. Y. 


Memorandum 
[Motion to Amend Complaint] 


EpELsTEIN, District Judge [Jn full text]: 
Plaintiff has moved to amend its complaint 
by leave of court, under Rule 15(a), Fed- 
eral Rules of Civil Procedure, to join a 
claim for violation of the antitrust laws to 
the originally asserted claim for breach of 
contract, Rule 18(a). Plaintiff is the owner 
of a franchise to operate a minor league 
baseball club in Portsmouth, Virginia, and 
the nineteen defendants are the Commis- 
sioner of Baseball, the American League of 
Professional Baseball Clubs and its eight 
constituent clubs, and the National League 
of Professional Baseball Clubs and its eight 
constituent clubs. The cause of action al- 
leged in the complaint is a violation of con- 
tract by the defendants, appropriating and 
playing major league baseball within the 
franchise territory of the plaintiff by means 
of broadcasting and telecasting major league 
games into the plaintiff's territory. The 
cause of action sought to be added by 
amendment alleges that the defendants have 
conspired to restrain commerce in radio and 
television broadcasting and have monopo- 
lized that commerce, in violation of sections 
1 and 2 of the Sherman Act, 15 U. S. C. 
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$1 and 2. The defendants vigorously op- 
pose the motion to amend. 


[Prior Proceedings] 

The complaint in this case was filed on 
November 22, 1954. Answers were served, 
preliminary motions were made and de- 
cided, and both sides completed pre-trial 
discovery. On April 22, 1957, the plaintiff, 
in accordance with Calendar Rule 5 of this 
court, served a note of issue accompanied 
by a notice of readiness stating that “the 
case is in all respects ready for trial.” The 
case was put on the ready calendar and 
called up in Part I for assignment to trail. 
However, at that time the judge sitting in 
the calendar part was informed that the 
plaintiff intended to move for leave to 
amend and an adjournment was granted. 
Approximately seven and a half months 
after the filing of the note of issue, the 
motion to amend was made. 


That federal courts have consistently tended 
toward increasing liberality in allowing the 
amendment of pleadings is a point which 
can only be belabored by discussion. See 
International Ladies’ Garment Workers’ Union 
vy. Donnelly Garment Co, [1941-1943 TRADE 
Cagss S262, CG CGim)y Wi 1B, Zl Soils 
Helene Curtis Industries v. Sales Affiliates, 
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105 F. Supp. 886,900; 3 Moore’s Federal 
Practice (2d ed.) par. 15.08. But the issue 
nevertheless remains within the sound dis- 
cretion of the court in the interest of the 
requirements of justice. Where there has 
been an unreasonable delay in amendment 
by the plaintiff to the prejudice of the de- 
fendant, a refusal to permit amendment is 
warranted. Wheeler v. West India S. S. Co., 
(2d Cir.) 205 F, 2d 354. 


[Reasons for Amendment] 


Among the reasons assigned for the present 
attempt to amend are certain “recent judicial 
decisions”: Radovich v. National Football 
League [1957 TrapE Cases { 68,628], 352 
U. S. 445 (decided Feb. 25, 1957); Washing- 
ton Professional Basketball Corp. v. The Na- 
tional Basketball Association [1956 TRADE 
Cases § 68,560], 147 F. Supp. 154 (decided 
Dec. 11, 1956); and United States v, Inter- 
national Boxing Club [1957 TrapE Cases 
7 68,649], 150 F. Supp. 397 (decided March 
8, 1957). While I express no opinion on the 
possible significance of these cases in re- 
lation to the cause of action sought to be 
asserted by amendment, plaintiff has set 
forth no basis for its argument that they 
have so affected the legal situation as to 
justify its belated attempt to amend. The 
discussion in Radovich of “other segments 
of the entertainment business”, 353 U. S. at 
451, was merely a quotation from United 
States v. International Boxing Club [1955 
TRADE CASES { 67,941], 348 U. S. 236, 242, 
decided January 31, 1955, about two months 
after the complaint was filed in this case 
and more than two years before the filing 
of the note of issue. Recent events cited 
to constitute a “clean slate’ within the 
Radovich opinion, 352 U. S. at p. 452, are 
the removal of two major league teams 
from New York to California. Even if the 
argument carries weight, there have been 
several similar moves in earlier years. The 
Washington Professioanl Basketball and In- 
ternational Boxing Club district court cases 
cited, supra, were decided in reliance on 
the earlier Supreme Court decision in United 
States v, International Boxing Club, supra. 
Whatever the significance of the district 
court decisions, there has been no allegation 
whatever of how they newly affected the 
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specific problem of conspiracy to restrain 
and monopolization of commerce in the 
televising and radio broadcasting of base- 
ball games. And in any event, there can be 
no doubt that the plaintiff was thoroughly 
familiar with these cases at the time it filed 
its note of issue and statement that “[iJn 
the opinion of counsel for plaintiff, the case 
is in all respects ready for trial.” 


[Amendment Not Justified] 


The plaintiff further asserts in justifica- 
tion for its motion to amend that the facts 
upon which the new cause of action is 
based are essentially the same as those 
upon which the existing cause of action is 
based. Certainly both are based upon the 
facts of the radio and television broadcast- 
ing of major league games, but the scope, 
significance and ramifications of the pro- 
posed cause of action for violation of the 
antitrust laws vastly expand the ground to 
be covered by a claim for violation of con- 
tract. The defendants reasonably complain 
that at this late date, on the eve of trial, 
they would be put to the task of further 
answer, further pre-trial motions and dis- 
covery, further preparation and further ex- 
pense. In my opinion, this is not a situation 
where the proposed amendment adds little 
to the claim as originally stated, so that 
the defendants, having from the beginning 
had notice of the general nature of the 
claim asserted, would not be prejudiced. 
See Hirshhorn v. Mine Safety Applicances, 
101 F. Supp. 549. Rather this is a situation 
where the plaintiff has long been aware of 
the basis of its proposed claim but has 
delayed making it until after the case was 
ready to be assigned out for trial, to the 
prejudice of the defendants and in deroga- 
tion of their right to a just, inexpensive 
and speedy trial. See Redmond v. O’Sullivan 
Rubber Co., 10 F. R. D. 536; Darcy v. North 
Atlantic & Gulf S. S. Co., 78 F. Supp. 662; 
Kuris v. Pepper Poultry Co., 2 F. R. D. 361; 
Hessian Hills Corporation v, Unton Cent. 
Lage las Com ih. REDS 743: 


[Motion to Amend Denied] 


Accordingly, the motion to amend will be 
denied. 
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[fl 68,949] Farbenfabriken Bayer, A. G., a corporation v. Sterling Drug, Inc., a 
corporation. 


_ In the United States District Court for the District of New Jersey. Civil No. 908-55. 
Filed July 15, 1957. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Sherman Act—Allegation of Overt Act of Conspiracy Within 
Period of Limitations—In a civil action for conspiracy the complaint should allege with 
particularity an overt act within the period defined by the statute of limitations. Since 
the gravamen of the action is the overt act, the allegation of an overt act within such 
period is essential to the statement of a claim for relief. Therefore, a complaint charging 
a conspiracy in restraint of trade was dismissed, but with leave to the plaintiff to file 
an amended complaint. However, the court ruled that an amended complaint would not 
be entertained unless the plaintiff could aver with particularity an overt act of conspiracy 
within the statutory period. 


See Private Enforcement and Procedure, Vol. 2, § 9009.170; Combinations and Con- 
spiracies, Vol. 1, $ 2005.390. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery Under 
Antitrust Laws May Be Barred—When Cause of Action Accrues.—A claim for damages 
in an action charging a conspiracy in restraint of trade was barred by the statute of 
limitations where the complaint failed to specifically allege that the damages were 
proximately caused by an overt act of conspiracy committed within the period of limita- 
tions. In a civil conspiracy, the statute of limitations runs from the commission of the 
last overt act alleged to have caused damage. The victim of the conspiracy may continue 
to suffer damage long after the last overt act has been committed, but, if he is to preserve 
his cause of action, he must commence suit within the period defined by the applicable 
statute of limitations. However, the plaintiff was granted leave to file an amended com- 
plaint with the condition imposed that the court would not entertain such complaint 
unless he averred with particularity an overt act of conspiracy within the statutory period. 


See Private Enforcement and Procedure, Vol. 2, { 9010.200. 


Private Enforcement and Procedure—Suit for Civil Damages—Applicable Statute of 
Limitations.—The six-year New Jersey statute of limitations applying to “every action 
at law * * * for any tortious injury to the rights of another” was held applicable in a 
treble damage action in a New Jersey federal district court. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Sherman Act—Elements Which Must Be Established—Causal 
Relation Between Overt Act of Conspiracy and Injury to Plaintiff—Allegations of a com- 
plaint, charging a conspiracy in restraint of trade, that during certain specified years the 
defendant attempted by threats and intimidation to obtain from the plaintiff a waiver of 
its legal rights to certain trademarks, patents and secret processes; that plaintiff resisted 
all pressures and refused to accede to demands to exclude it from the commercial market 
within the United States; and that plaintiff refused to acquiesce in the continuance of the 
defendant’s monopoly and restraint against it, were held to be mere surplusage. There 
was no allegation that the intimidation was the proximate cause of any injury to the 
plaintiff. Therefore, even if it were regarded as an overt act of conspiracy, it was not 
such an overt act as would support a claim for damages. 


See Private Enforcement and Procedure, Vol. 2, 7 9009.350. 


Private Enforcement and Procedure—Necessary Averments to State Cause of Action 
for Injunctive Relief—Sherman Act Violations—A motion to dismiss a complaint for 
equitable relief charging a conspiracy in restraint of trade, for failure to state a claim 
upon which relief could be granted, was denied. Tested by. the standard that the com- 
plaint must be viewed in the light most favorable to the plaintiff and should not be dis- 
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Farbenfabriken Bayer, A. G. v. Sterling Drug, Inc. 
missed “unless it appears to a certainty that the plaintiff would not be entitled to relief 
under any state of facts which could be proved in support of (its) claim’, the complaint 
was sufficient to withstand the present attack. However, the court was of the opinion 
that, in the interests of orderly procedure, the plaintiff should file with the court, and 


serve upon the defendant, a more definite statement. 
See Private Enforcement and Procedure, Vol. 2, § 9022.20. 
For the plaintiff: Bailey & Schenck, Newark, N. J. 


For the defendant: 


O’Mara, Schumann, Davis & Lynch, Jersey City, N. J. 


For a prior opinion of the U. S. District Court, District of New Jersey, see 1957 


Trade Cases { 68,703. 


[Conspiracy Action] 


SmirH, District Judge [Jn full text]: 
This is a civil action under the antitrust 
laws, and particularly Section 1 of the 
Sherman Act, as amended, 69 Stat. 282, 15 
U. S. C. A. 1, and Sections 4 and 6 [16] 
of the Clayton Act, 38 Stat. 731 and 737, 
15 We SaG Ae dl Seandezo. he. actionmes 
brought by the plaintiff, a corporation organ- 
ized under the laws of Germany, as the 
“legal successor in interest’ to certain 
rights of Farbenfabriken vorm v. Friedrich 
Bayer and Company, et als. The latter is 
hereinafter identified as “Friedrich Bayer 
and Company.” The Complaint charges 
that the defendant and others, not named 
as defendants, are, and have been since 
1918, engaged in a conspiracy in restraint 
of trade to the injury of the plaintiff. The 
plaintiff seeks to enjoin the alleged illegal 
restraint of trade and to enforce its claim 
for treble damages. 


[A ffiirmative Defenses] 


The defendant filed an answer in which 
it interposed as affirmative defenses: first, 
the bar of the statute of limitations, and 
second, the failure of the complaint to state 
a claim upon which relief can be granted. 
The defenses are raised at this time on the 
dual motion of the defendant, to wit, a 
motion for judgment on the pleadings under 
Rule 12(c) of the Federal Rules of Civil 
Procedure, 28 1U, Si) Ge Aw vandsasmotion 
for summary judgment under Rule 56(b) 
of the Federal Rules of Civil Procedure, 
supra. The arguments advanced by the de- 
fendant in support of the motion are directed 
primarily to the allegations of the complaint. 

These motions, although cast in the form 
of motions for judgment under the said 
rules, we shall treat as appropriate motions 
to dismiss the complaint on the grounds 
stated, 
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CoMPLAINT 


The complaint alleges generally that the 
defendant, and others not named, are, and 
have been, engaged in a conspiracy in re- 
straint of trade in violation of the antitrust 
laws to the injury of the plaintiff. This 
general allegation, which pervades the com- 
plaint, is supported by specific allegations 
contained in 51 paragraphs. It should be 
noted that many of the paragraphs contain 
nothing more than a recital of the history 
of the plaintiff and its predecessors; this 
recital is relatively unimportant at this time. 
The essential allegations of the complaint 
may be briefly summarized. The refer- 
ences hereinafter made to the plaintiff and 
defendant may be regarded as including 
their predecessors, except where it is other- 
Wise noted. 


The complaint alleges that: (1) The 
plaintiff and defendant are, and have been, 
engaged in the manufacture, sale and dis- 
tribution of similar drugs and pharmaceutical 
products; (2) the defendant is, and has 
been, so engaged within the United States 
and in various other parts of the world; 
(3) the defendant is, and has been, directly 
and indirectly engaged in interstate and 
foreign commerce; (4) the plaintiff is, and 
has been, similarly engaged, except to the 
extent that its commerce within the United 
States is, and has been, limited by the 
alleged illegal restraints imposed upon it 
by the conduct of the defendant; (5) the 
defendant, by its conduct restrains, and has 
restrained, the plaintiff’s entry into such 
commerce within the United States to the 
extent necessary to permit a commercially 
feasible operation in the field of drugs and 
pharmaceuticals”; (6) the defendant, pur- 
suant to and in furtherance of a conspiracy 
in restraint of trade, has gained complete 
control of a “substantial segment of the 
* * * market in the products” developed 
and produced by the predecessors of the 
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plaintiff, to wit, Friedrich Bayer and Com- 
pany and its subsidiary Bayer Co., Inc., 
of New York; (7) the defendant, in viola- 
tion of the antitrust law, excludes, and has 
excluded, the plaintiff from the commercial 
market within the United States. The 
allegations herein summarized, couched in 
the most general terms and not particular- 
ized, are contained in paragraphs 1 to 12, 
inclusive, of the complaint. 


The complaint further alleges that: (1) 
with the advent of the First World War, 
the Alien Property Custodian seized the 
assets of Friedrich Bayer and Company, 
including the stock of its wholly owned 
subsidiary Bayer Co., Inc., of New York; 
(2) these assets, including the aforesaid 
stock, were sold to Sterling Products, Inc., 
a predecessor of the present defendant; (3) 
the predecessor of the present defendant 
thus acquired the ownership and control of 
certain trademarks, including the well-known 
“Bayer Cross” and the trade name “Bayer”; 
(4) thereafter, between 1920 and 1923, the 
predecessors of the present litigants nego- 
tiated and executed certain contracts under 
which the predecessor of the defendant 
acquired certain rights, including trade- 
marks, patents and secret processes not 
identified in the complaint; (5) these con- 
tracts, concluded in 1923, were negotiated 
and executed by the predecessors of the 
plaintiff under “economic duress”; (6) the 
predecessor of the defendant registered 
the trademarks, acquired from the Alien 
Property Custodian, in the United States 
and in other countries. 

The complaint further alleges that: (1) 
the contracts of 1923 were illegal and an 
imposition on the plaintiff’s predecessors; 
(2) the defendant’s predecessor acquired 
under these contracts complete control of 
trademarks, patents and secret processes 
theretofore owned by the plaintiff’s prede- 
cessors; (3) the defendant and its prede- 
cessor, by its ownership and use of the 
trademarks, patents and secret processes 
thus acquired, are, and have been, in such 
control as to exclude the plaintiff and its 
predecessors from the commercial market 
within the United States; (5) the exclusion 
is, and was, “as effective as it had been 
under the illegal agreements of 1923.” The 
specific charge, as we construe the allega- 
tions of the complaint, is that the defendant, 
having gained control of the commercial 
market by its acquisition of trademarks, 
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patents and secret processes, continues to 
exercise that control, and, by the exercise 
of that control, excludes, and has excluded, 
the plaintiff and its predecessors from the 
commercial market within the United States. 


[Prior Adjudication] 


The contracts, to which reference is 
heretnabove made, are not before the Court, 
but it is conceded that these contracts were 
held to be in violation of the antitrust laws 
in a final judgment entered in the United 
States District Court, Southern District of 
New York, on September 5, 1941 (United 
States v. Alba Pharmaceutical Company, Inc., 
et al. [1940-1943 TrapE Cases 7 56,150], Civil 
Action No. 15-363). The present defendant 
was a party to that action and consented 
to the entry of the final judgment. 


We shall assume for the purpose of dis- 
cussion, but without deciding the general 
issue raised by the pleadings, that the con- 
spiracy in restraint of trade, as charged in 
the complaint, existed, and that the conduct 
of the defendant and its predecessor, prior 
to 1941, was in furtherance of that con- 
spiracy. This assumption is necessary if 
the allegations of the complaint are to be 
viewed in the light most favorable to the 
plaintiff, a course which must be adopted 
at this stage of the proceedings. 

There is no specific allegation in the 
complaint that subsequent to 1941 the de- 
fendant committed any overt act in further- 
ance of the alleged conspiracy. There is 
a general allegation that the plaintiff and 
its predecessors have been excluded from 
the commercial market within the United 
States since 1949 but this alleged exclusion, 
as we view it, cannot be regarded as an 
overt act; it must be regarded as the con- 
sequence of the earlier conduct of the 
defendant and its predecessor, the injury 
of which the plaintiff complains and for 
which it seeks redress in this action. 

If the exclusion of the plaintiff and its 
predecessors from the commercial market 
in the United States is ascribable to the 
conduct of the defendant and its prede- 
cessor, it is ascribable solely to the conduct 
of the defendant and its predecessor be- 
tween 1918 and 1941. The exclusion, if it 
existed, became effective in 1923, when the 
agreements were concluded, and continued 
thereafter without any affirmative act by 
the defendant or its predecessor. It is not 
without significance that the plaintiff itself 
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charges that the restraint of trade is, and 
was, occasioned by the earlier conduct of 
the defendant and its predecessor, particu- 
larly the acquisition of the trademarks, 
patents and secret processes, under the 
alleged illegal contracts. 


[ Allegation—Surplusage] 


There is a further allegation which should 
be considered. It is alleged in paragraph 
47 that: “During 1954 and 1955 Sterling 
attempted by threats and intimidation to 
obtain from Bayer a waiver of its legal 
rights.” It is further alleged “Bayer re- 
sisted all pressures. It refused to accede 
to demands to exclude it. It refused to 
acquiesce in the continuance of Sterling’s 
monopoly and restraint against it.” There 
is no allegation that the intimidation was 
the proximate cause of any injury to the 
plaintiff. Therefore, even if we regard it 
as an overt act, it is not such an overt act 
as will support a claim for damages. This 
conclusion, we believe, is supported by our 
later discussion. We are of the opinion that 
the allegation is mere surplusage. 


CLAIM FOR DAMAGES 
[Applicable Statute of Limitations] 


The defendant contends that the plain- 
tiff’s claim for damages is barred by the 
applicable statute of limitations. The perti- 
nent provisions of the statute upon which 
the defendant relies, read as follows: “Every 
action at law * * * for any tortious injury 
to the rights of another not stated in sec- 
tions 2A:14-2 and 2A:14-3 of this Title, 
* * * shall be commenced within 6 years 
next after the cause of any such action 
shall have accrued.” R. S, 2A:14-1, N. J. 
S. A. 2A:14-1. The statute is applicable 
but it is necessary that we determine when 
the cause of action accrued. 


[When Cause of Action Accrues] 


A civil action for conspiracy is essentially 
an action in tort. It is well established 
that such an action cannot be maintained 
in the absence of: first, the overt act of 
one or more of the conspirators in the 
furtherance of the conspiracy; and second, 
the consequential damage to the rights of 
another of which the overt act is the proxi- 
mate cause. The gravamen of the action 
lies not in the conspiracy but in the overt 
act. A cause of action accrues upon the 
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commission of an overt act followed by 
damage to another of which the overt act is 
the proximate cause. The statute of limita- 
tions runs from the commission of the 
last overt act alleged to have caused dam- 
age. Park-In Theatres v. Paramount-Richards 
Theatres, 90 F. Sup. 727, affd. 185 F. 2d 407, 
cert, den. 341 U. S. 950; see also: Northern 
Kentucky Tel. Co. v. Southern Bell T. & T. 
Co. [1932-1939 Trape Cases [55,063], 73 F. 
2d 333, 335, cert. den. 294 U. S. 719; Steiner 
v. 20th Century-Fox Film Corporation [1956 
TRADE CASES § 68,304], 232 F. 2d 190, 194- 
195. The victim of the conspiracy may 
continue to suffer damage long after the 
last overt act has been committed, but, if 
he is to preserve his cause of action, he 
must commence suit within the period de- 
fined by the applicable statute of limita- 
tions. Ibid. 

The rule is discussed in Steimer v. 20th 
Century-Fox Film Corporation, supra. The 
language of the Court is apposite. It is 
therein stated, at page 194: “The question: 
When does the statute of limitations begin 
to run? points to the first problem which 
must be here resolved. Appellant contends 
that where damages are in their nature 
continuing the statute runs from the date 
of the last injury. Under this view the 
statute of limitations would not run until 
all injury to a claimant had ceased. We 
must disagree. In a civil conspiracy, the 
statute of limitations runs from the com- 
mission of the last overt act alleged to have 
caused damage.” (Citations omitted.) 

It is further stated in the opinion of the 
Court, at page 195: “In a continuing con- 
spiracy causing continuing damage without 
further overt acts, the statute of limitations 
runs, as we have noted, from the time the 
blow which caused the damage was struck. 
Any further internal injury affects the 
problem of how much should be claimed 
in damages, not the problem of when the 
statute of limitations commences to run. 
Otherwise, in a continuing conspiracy, the 
cause of action of an injured party would 
never fully develop, nor would there be 
any limitation upon the right of action, and 
the beneficent purpose of the statute to de- 
limit the right to sue would be defeated.” 
(Citations omitted.) 


[Plaintiff's Contention] 


The plaintiff contends that it seeks to 
recover only those damages which it has 
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sustained within the six year period next 
preceding the commencement of the action. 
These damages are not recoverable in the 
absence of a specific allegation that they 
were proximately caused by an overt act 
committed within the same period. The 
complaint fails to allege such an overt act. 

These damages, if we interpret the allega- 
tions of the complaint correctly, are ascribed 
by the plaintiff to the conduct of the de- 
fendant prior to 1941, and particularly its 
conduct beween 1920 and 1923, when, it is 
alleged, the defendant illegally acquired the 
trademarks, patents and secret processes 
theretofore owned by the plaintiff’s prede- 
cessors. It should be noted that the Court 
is unable to fix with certainty the date ot 
the last overt act but this is due entirely to 
the complete lack of particularity in the 
complaint. There is no allegation, however, 
that the defendant committed any overt act 
in furtherance of the conspiracy after 1941. 

There is a general allegation that the 
plaintiff is, and has been, excluded from 
the commercial market within the United 
States, but this exclusion has been effective, 
according to the allegations of the com- 
plaint, since 1923. This exclusion, we have 
heretofore held, was not an overt act but 
the consequence of the earlier conduct of 
the defendant and its predecessor, the in- 
jury of which the plaintiff complains and 
for which it seeks redress. 


[Claim for Damages Barred] 


We are of the opinion that the claim 
for damages here asserted by the plaintiff 
is barred by the statute of limitations for 
the reasons hereinabove discussed. 


[Failure to State Claim] 


The defendant further contends that the 
complaint should be dismissed because of 
its failure to state a claim upon which 
relief can be granted. This contention is 
meritorious. We are of the opinion that in 
a civil action for conspiracy the complaint 
should ALLEGE WITH PARTICULAR- 
ITY an overt act within the period defined 
by the statute of limitations. Since the 
gravamen of the action is the overt act, 
the allegation of an overt act within the 
said period is essential to the statement of 
a claim for relief. There is no such allega- 
tion in the present complaint. 
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[Leave to Amend] 


The claim for damages will be dismissed 
for the reasons hereinabove discussed, but 
without prejudice to the right of the plain- 
tiff to apply to the Court for leave to file 
an amended complaint. This should not be 
interpreted as an open invitation to merely 
redraft the allegations contained in the pres- 
ent complaint. An amended complaint will 
not be entertained unless the plaintiff can 
aver with particularity an overt act within 
the statutory period. 


THE CLAIM FOR EQUITABLE RELIEF 


The bar of the statute of limitations may 
not be invoked as a defense against the 
plaintiff's claim for equitable relief. The 
statute of limitations, by its express terms, 
applies only to actions at law. 


There remains for consideration, however, 
the motion of the defendant to dismiss the 
complaint for failure to state a claim upon 
which relief can be granted. The claim for 
equitable relief may appear to rest on rather 
tenuous grounds, but at this stage of the 
proceeding the complaint must be viewed 
in the light most favorable to the plaintiff 
and should not be dismissed “unless it 
appear to a certainty that the plaintiff would 
not be entitled to relief under any state of 
facts which could be proved in support of 
(its) claim.” Frederick Hart & Co. vw. 
Recordgraph Corporation, 169 F. 2d 580, 581. 
We are of the opinion that the complaint, 
tested by this standard, is sufficient to with- 
stand the present attack. The motion to 
dismiss the complaint on the ground stated 
will, therefore, be denied. 

We observe that the complaint charges 
in the most general language: first, that the 
defendant and others not named, are, and 
have been, engaged in a conspiracy in re- 
straint of trade, in violation of the antitrust 
laws, to the injury of the plaintiff; second, 
that the defendant has gained control of the 
commercial market within the United States 
by its acquisition of trademarks, patents 
and secret processes in furtherance of the 
conspiracy; and third, that the defendant, 
by the exercise of this control, excludes the 
plaintiff from the said market. These 
charges are clothed in descriptive language 
which adds nothing to the essential allega- 
tions of the complaint. We are of the 
opinion that in the interest of orderly proce- 
dure the plaintiff should file with the Court, 


1 68,949 


Number 95—116 


73 /8 22 Court Decisions eke 


Alamo Theatre Co., Inc. v. Loew's Inc. 


and serve upon the defendant, a more defi- of the aforesaid, whether from the Alien 
nite statement. This should be done at Property Custodian or under the contracts 
least thirty days in advance of the pretrial referred to in the complaint; and fifth, such 
conference, if not sooner. other factual information as may assist in 
defining the issues with particularity. 


[More Definite Statement] 
: Morion To Stay TAKING OF DEPOSITIONS 
The more definite statement should con- 


tain: first, adequate references to the par- The motion of the defendant to stay the 
ticular patents relied upon, together with taking of depositions is dismissed. 

their date of issuance; second, a description 
of the trademarks sufficient to identify 
them; third, a description of the secret proc- The attorneys for the plaintiff have ap- 
esses sufficient to identify them; fourth, a plied to the Court for an allowance of 
statement of the manner in which the plain- counsel fees to be assessed against the de- 
tiff is alleged to have acquired ownership fendant. This application is denied. 


APPLICATION FOR COUNSEL FEES 


[7 68,950] Alamo Theatre Company, Inc., et al. v. Loew’s Incorporated, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No, 56 C156. Dated and filed January 28, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Strike Allegations of Chicago Area Conspiracy—A motion to strike from 
a treble damage action complaint allegations that the defendants had arbitrarily divided 
the greater Chicago area into a number of theatre zones to prevent independen* theatres 
from competing with certain favored theatres was granted. The plaintiff had previously 
admitted in answers to defendants’ interrogatories that it was without knowledge or 
information of evidentiary facts to support such allegations. The court was of the opinion. 
that plaintiff, if it expected to present to the court sufficient facts to make out the general: 
conspiracy alleged, must have such facts in its possession, Furthermore, under the 
federal rules the method of pleading has been so simplified that there are few situations 
wherein a litigant, who has a meritorious cause of action, would not be in possession of 
sufficient facts upon which to form a complaint. The function of discovery is to isolate 
and narrow the issues and this purpose would be frustrated if the court, in the present 
instance, upon admission of the plaintiff of no knowledge or information of specific facts 
of the greater Chicago area conspiracy, would allow a fishing expedition for facts to 
support the ultimate fact allegations of its complaint. 


See Private Enforcement and Procedure, Vol. 2, J 9013.595. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories.—In view of the court’s ruling striking certain portions from a treble damage 
action complaint containing allegations that the defendants had arbitrarily divided the greater- 
Chicago area into a number of theatre zones to prevent independent theatres from com- 
peting with certain favored theatres, the court ruled that the interrogatories of plaintiff 
must be limited to those instances where they bear upon plaintiff’s cause of action for its 
injury from the limited conspiracy of defendants within the area where plaintiff’s theatre: 
was located. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
For the plaintiff: McDermott, Will & Emery, Chicago, II. 


For the defendants: Samuel W. Block, Thomas A. Reynolds, Francis E. Matthews;. 
and Miles G. Seeley, all of Chicago, Ill. 


For a prior opinion of the U. S. District Court for the Northern District of Illinois, 
Eastern Division, see 1956 Trade Cases { 68,391. 
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Memorandum 


Watter J. La Buy, District Judge [Jn 
full text]: Subsequent to filing objections 
to plaintiff's interrogatories, defendants have 
moved to strike portions of paragraph 12 
of the plaintiff's complaint. Since said mo- 
tion relates to allegations of plaintiff’s com- 
plaint in support of which the plaintiff has 
directed interrogatories to defendant, it is 
expeditious to consider first the merits of 
defendants’ motion. 


[Allegations] 


Paragraph 12 of the complaint is as fol- 
lows: (the capitalized portion is that to 
which the defendants’ motion is directed) 


“That defendants have divided the greater 
Chicago area into a number of theatre 
zones or areas ARBITRARILY GROUP- 
ING OR CLASSIFYING THEATRES 
IN SUCH ZONES IN A MANNER 
TO PREVENT INDEPENDENT THE- 
ATRES FROM COMPETING WITH 
B & K THEATRES FOR MOTION 
PICU RE Bie Ms eA PLGLURES 
ke e@EN SEDER YaZONESia Op Die 
HIGHEST BIDDER IN EACH PAR- 
TICULAR ZONE AND THAT TO 
SECURE FILM FOR EXHIBITION 
AT A DESIRED AVAILABILITY 
OR PLAYING DATE ALL INDE- 
PENDENT THEATRE EXHIBITIONS 
ARE REQUIRED TO BID AGAINST 
B & K THEATRES THAT ARE NOT 
IN SUBSTANTIAL COMPETITION 
WITH SAID INDEPENDENT EX- 
HIBITORS.” 


[Defendant’s Contention] 


It is contended that said allegations are 
sham pleading and are false as a matter 
of law for the reason that plaintiff has ad- 
mitted that it is without knowledge as to 
its truth and falsity and could not answer 
that it had facts to support said allegations. 


[Alleged Admission] 


Such admission, it is urged, consists in 
plaintiffs answer to defendants’ interroga- 
tories requesting plaintiff to identify for the 
period 1954 to date those instances where 
an independent theatre exhibitor, identify- 
ing the same by name, was required to bid 
against one or more B & K theatres, identi- 
fying those by name, that are not in sub- 
stantial competition with such independent 
theatres, and the name of the defendant 
distributor requiring the independent theatre 
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to so bid. The plaintiff filed its answer 
thereto as follows: 


_ “Plaintiff has no knowledge or informa- 
tion of the operations of other independent 
theatres and therefore is unable to answer 
said interrogatory except as to its own 
theatre; that so far as its theatre is con- 
cerned plaintiff is required, as alleged, by 
all of the named defendant distributing 
companies to bid against B & K’s Marbro 
and Paradise theatres with which it is 
not in substantial competition.” 


[Fishing Expedition] 


In addition to all other objections of the 
defendants to plaintiff's interrogatories, it is 
contended these interrogatories utilize the 
discovery process for determining whether 
plaintiff has a cause of action based on the 
general charge of defendants’ acts in zoning 
of theatres and competition among theatres 
throughout the Chicago area and plaintift’s 
use of the discovery procedure is not for 
the purpose of aiding an existing cause of 
action; that the defendants do not object 
to those allegations which pertain to the 
plaintiff’s theatre and those defendant theatres 
placed within the same zone, or to any dis- 
covery which would relate to defendants 
theatres located within the same geographi- 
cal perimeter, but the allegations with re- 
spect to the greater Chicago area are with- 
out basis and are in the nature of a fishing 
expedition for a cause of action to charge a 
conspiracy of which plaintiff admits it has 
no knowledge or information, and, in any 
event, such allegations cannot be the basis 
of plaintiff’s recovery without proof of spe- 
cial damage. 

[Prior Ruling] 


This court had earlier overruled the de- 
fendants’ motion to dismiss the complaint 
in effect holding that it alleged a claim 
against these defendants. See Kohler v. 
Jacobs, (C. A. 5, 1943) 138 F. (2d) 440; 
C. F. Simonin’s Sons v. American Can Co., 
(D. C. Pa., 1939) 30 F, Supp. 901. This 
ruling was made on the basis that plaintiff’s 
complaint showed that while the local con- 
spiracy was the activity which proximately 
caused the damage, the local activity was 
only a specific exertion of a larger activity 
and conspiracy which gave the force and 
power to injure. That larger activity is part 
of the plaintiff's case and proof of its exist- 
ence, nature and method of development 
would be essential to support such allegations. 
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[Issue] 


Should the plaintiff's “admission” that it 
is without knowledge or information of 
evidentiary facts to support its allegation 
that defendants have arbitrarily divided the 
greater Chicago area into a number of 
theatre zones to prevent independent theatres 
from competing with B & K pictures be 
held to mean that these allegations were 
carelessly made without any basis in fact? 
The effect of answers to interrogatories is 
explained by Professor Moore, Moore’s Fed. 
Prac., Volume 4, {33.29 [2], page 2344, 
as follows: 


“Answers to interrogatories are not 
pleadings and under ordinary circum- 
stances they do not have the effect of 
limiting the party’s proof in the way 
pleadings do. It would not be accurate, 
however, to attempt to lay down any 
strict rule that answers to interrogatories 
cannot limit proof. We have seen that 
interrogatories do serve as adjuncts to 
the pleadings in limiting the issues and 
defining the contentions of the parties, 
and to this extent answers should have a 
limiting effect on the scope of proof at the 
trial just as if the matters involved were 
stated in the pleadings or in a pretrial 
order.” 


Further, at page 2330, J 33.26, it is stated 
that answers to interrogatories must be 
complete, explicit and responsive and 


Ug 


. . ‘Any evasive answers by either 
party would probably justify the court 
in viewing with suspicion the contentions 
of the party so answering.’ Citing.” 


[Opinion] 

Thus, although answers to interrogatories 
are not a part of the pleadings, yet they are 
evidence in the record and can be con- 
sidered by the court under the Federal 
rules. Their purpose is two-fold: (1) to 
procure evidence or secure information as 
to where pertinent evidence exists and can 
be obtained, and (2) to narrow the issues. 
The court is of the opinion that plaintiff, if 
it expects to present to the court sufficient 
facts to make out the general conspiracy 
alleged, must have such facts now in its 
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possession. Furthermore, under the federal 
rules the method of pleading has been so 
simplified that there are few situations 
wherein a litigant, who has a meritorious 
cause of action, would not be in possession 
of sufficient facts upon which to form a 
complaint. The function of discovery is 
to isolate and narrow the issues and this 
purpose would be frustrated if the court, 
in the present instance, upon admission of 
the plaintiff of no knowledge or information 
of specific facts of the greater Chicago area 
conspiracy, would allow a fishing expedition 
for facts to support the ultimate fact allega- 
tions of its complaint. 


[Limits to Discovery] 


While the court is aware that the answers 
to interrogatories are not conclusive evi- 
dence, and that allegations in treble damage 
actions for violation of the antitrust laws 
should be liberally construed, the non- 
existence of knowledge or information in 
the plaintiff’s possession to support its stated 
cause of action should not be used to sub- 
ject a defendant to the complete burden 
of supplying those specific facts necessary 
to the preparation of the plaintiff's case. 
The power to grant discovery should be 
exercised within reasonable limits and a 
prime essential to the allowance of discovery 
is that it be in aid of a known case. 


[Motion to Strike Sustained] 


The court is of the opinion that the de- 
fendants’ motion to strike the certain portion 
of paragraph 12 of plaintiff's complaint 
should be sustained. An order in accord 
therewith has this day been entered. 


[Interrogatories] 


In view of this ruling, the interrogatories 
of plaintiff seeking facts which it admits 
it does not possess, did not possess at the 
time of the filing of the complaint, and 
cannot now supply, must be limited to those 
instances where they bear upon plaintiff's 
cause of action for its injury from the 
limited conspiracy of defendants within the 
area where plaintiff’s theatre is located. 


[] 68,951] Union Carbide Corp. v. Rex Dept. Stores, Inc. 


In the New York Supreme Court, 


Kings County, Special Term, Part I. 139 


N. Y. L. J., No. 32, page 12. Dated February 17, 1958. 
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Parker Pen Co.v. Eli Stern : 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief—De- 
fenses—Enforcement Activity or Policy—A manufacturer of an anti-freeze product was 
held entitled to a temporary injunction, and defenses (1) that the manufacturer had not 
warned the defendant of the impending suit, (2) that the proof of its sales of the manu- 
facturer’s product at below fair trade prices was questionable, and (3) that its competitors 
started the price cutting and the granting of the relief sought would result in its being 
discriminated against since the manufacturer had not enforced its fair trade prices, and 
there had been a general breakdown of plaintiff’s price structure since 1952, were held 
to be without merit. The exhibits and affidavits conclusively established that not only 
did defendant receive notice of the minimum prices prior to the sales charged, but also, 
despite such knowledge, sold the manufacturer’s product below the fair trade price; that 
the manufacturer had diligently and constantly enforced the prices established by it; and 
that many of the alleged competitors have been sued and enjoined from selling the 
manufacturer's product below the minimum price range. However, the injunction was 
granted on condition that the manufacturer place the case on the calendar for the first 


available term after issue had been joined. 
See Fair Trade, Vol. 1, J 3440.34. 


[Temporary Injunction] 

MartTusceELto, Justice [In full text]: In 
this action for an injunction and damages 
brought pursuant to the provisions of sec- 
tion 369a et seq. of the General Business 
Law, known as the “Fair Trade Law,” 
plaintiff moves for an injunction pendente 
lite. The verified complaint and affidavits 
annexed contain the usual and necessary 
allegations showing that plaintiff has stipu- 
lated and established the minimum retail, 
resale prices for its anti-freeze product and 
that defendant has sold its products below 
the fair trade price. Defendant, in opposi- 
tion to the motion, purports to raise three 
defenses, (1) that plaintiff at no time warned 
the defendant of the impending suit, (2) 
that the proof of its sales of plaintiff’s 
products at below fair trade prices is ques- 
tionable, and (3) that its competitors started 
the price cutting and the granting of the re- 
lief sought will result in its being discrimi- 
nated against since plaintiff has not en- 
forced its fair trade prices and there has 
been a general breakdown of plaintiff's 
Price structure since 1952. The contentions 
thus raised are without merit. The exhibits 
and affidavits submitted by the plaintiff con- 
clusively establish that not only did the 
defendant receive notice of the minimum 


prices prior to the sales charged, but despite 
such knowledge sold plaintiff’s products be- 
low the fair trade price; and that plaintiff 
has diligently and constantly enforced the 
prices established by it; and that many of 
the alleged competitors referred to in de- 
fendant’s affidavit have been sued and have 
been enjoined from selling the plaintiff’s 
product below the minimum price range. It 
does not appear from the papers submitted 
that plaintiff has acquiesced in a general 
disregard of the price range established by 
it and has abandoned the enforcement of its 
price structure as to warrant a denial of the 
motion (Calvert Distillers Corp’n v. Nussbaum 
Liquor Store, Inc., 166 Misc. 342, p. 346; 
General Electric Co. v. Macy & Co. [1950- 
1951 Trape CAseEs { 62,764], 199 Misc. 87; 
General Electric Co. v. S. Klein-on-the-S quare 
[1953 Trape CAseEs { 67,443], 121 N. Y. S. 
2d 37). In fact, the contrary has been 
clearly shown warranting the granting of 
the motion (Seagram Distillers Corporation 
v, Ackerman, 263 App. Div. 1016; Eastman 
Kodak Co. v. Schwartz, 133 N. Y. S. 2d 913). 
Accordingly, the motion is granted on con- 
dition, however, that plaintiff places the 
case on the calendar for the first available 
term after issue is joined. Settle order on 


notice. 


[] 68,952] The Parker Pen Company v. Eli Stern and Mortimer S. Kornfeld, doing 
business as Econo-Mart and Stern-Kornfeld Distributors. 

In the United States District Court for the Southern District of New York. Civil 
No. 98-248. Dated February 11, 1958. Filed February 13, 1958. 
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New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Contempt—Availability of Defenses. 
—Defendants who admitted that they violated the provisions of a permanent fair trade 
injunction were held to be in civil contempt of court. However, the determination of 
the fine was referred to a hearing since there might be issues of fact with reference to the 
extent of the fine to be imposed. The defendants’ contention that, with the exception of 
four sales, all other sales of the fair trader’s products were in connection with close-out 
sales did not justify the violation of the injunction. It is settled that a close-out sale 
is no defense for a proceeding of contempt based upon violation of a prior injunction. 
The proper procedure would have been for the defendants to request a modification of 
the earlier decree so as to allow such sales. The defendants’ other contentions that the 
fair trader did not come into equity with clean hands, that the fair trader’s contracts 
were illegal and void, or that the New York Fair Trade Act did not prevent a buyer 
of a commodity from selling the commodity at any price he pleased, but interfered only 
when he sold with the aid of the seller’s good will, were held to be arguments of no 
value whatsoever in a contempt proceeding since they went to the propriety of the 


issuance of the original injunction. 
See Fair Trade, Vol. 1, J 3380.34. 


For the petitioner: Rogers, Hoge & Hill, New York, N. Y. 
For the respondents: Gerard I. Nierenberg, Long Island City, N. Y. 


Memorandum 
[Contempt Proceeding] 


Dawson, District Judge [In full text]: 
This is an application brought on by an 
order to show cause to adjudge the re- 
spondents to be in civil contempt of a de- 
cree of this court dated August 13, 1956, 
and for the imposition of a fine upon the 
respondents. 


[Prior Consent Decree] 


It appears without contradiction that this 
action was one to enjoin the respondents 
from offering for sale or selling any prod- 
ucts bearing the Parker Pen Company’s 
name or trade-mark at less than the mini- 
mum prices stipulated pursuant to the 
Parker Pen Company’s retailer fair trade 
contracts. It further appears that in this 
action a final decree was entered by con- 
sent on August 13, 1956 in which the re- 
spondents, their agents and servants, were 
permanently enjoined and restrained from 
advertising, offering for sale or selling any 
products bearing the Parker Pen Com- 
pany’s name or trade-marks at less than the 
minimum prices stipulated pursuant to the 
Parker Pen Company’s retailer fair trade 
contracts and the supplements thereto in 
force and effect with the retailers of writing 
instruments in the state of New York. 

Petitioner contends that the respondents, 
in violation of the injunction of this court, 
have continued to sell the Parker Pen 
Company’s products at less than the prices 
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provided in the Parker Pen Company’s re- 
tailer fair trade contracts. 


[Close-out Defense] 

The respondents have not denied the al- 
legations of the petition. In fact, on the re- 
turn of the order to show cause, respondents 
submitted an affidavit of Mr. Eli Stern, one 
of the respondents, in which this respondent 
admitted that since August 14, 1956 re- 
spondents have sold Parker pens at less 
than the minimum prices stipulated in the 
Parker Pen Company’s retailer fair trade 
contracts. Mr. Stern stated that with the 
exception of four such sales all other sales 
of Parker pens by the respondents have 
been in connection with close-out sales. 
However, it is settled that a close-out sale 
is no defense for a proceeding of contempt 
based upon violation of a prior injunction. 
The proper procedure would have been for 
the respondents to request a modification of 
the earlier decree so as to allow such sales. 
Sunbeam Corp. v. Golden Rule Appliance Co. 
[1958 Trapve Cases { 68,946], — F. 2d — 
(2d Cir., Jan. 30, 1958). 


[Ruling] 

Since the respondents have not denied 
the essential allegations in the petition, but, 
in fact, have admitted that sales have been 
made at less than the prices stipulated in 
the retailer fair trade contracts and have, 
therefore, admitted their violation of the 
injunction order of this court, no hearing 
on this issue becomes necessary and the 
Court concludes that respondents are in 
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civil contempt by reason of acts and con- 
duct in violation of the final decree of this 
court dated August 13, 1956, 


[Extent of Fine] 


There may, however, be issues of fact 
with reference to the extent of the fine ta 
be imposed by reason of such contemptuous 
action of the respondents. The issues with 
reference to the fine and allowance of costs 
and counsel fees will be set down for hear- 
ing in Room 506 of this court at 3:00 o'clock 
p. m., Friday, February 14, 1958. 
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since they themselves violated the terms 
of their own fair trade contracts, and re- 
spondents’ arguments that petitioner’s fair 
trade contracts are illegal and void, or that 
the New York Fair Trade Act does not pre- 
vent a buyer of a commodity from selling the 
commodity at any price he pleases, but 
interferes only when he sells with the aid 
of the seller’s good will, are arguments 
which are of no value whatsoever in a con- 
tempt proceeding. They go to the pro- 
priety of the issuance of the original in- 


junction. The injunction, having been issued, 
must be obeyed, and failure to obey it 
constitutes a civil contempt of court. 


{Other Arguments Inapplicable] 
Respondents’ arguments that petitioner 


does not come into equity with clean hands So ordered. 
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a In the United States Court of Appeals for the First Circuit. No. 5257. February 18, 
958. 


Appeal from the United States District Court for the District of Massachusetts, 
Sweeny, Chief Judge. 


Case Nos. 1289-1293 in the Antitrust Division of the Department of Justice. 
Massachusetts Fair Trade Act, McGuire Act, and Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Appellate 
Review of Criminal Cases—Criminal Appeals Act—Jurisdiction of Court of Appeals and 
United States Supreme Court to Review Order Dismissing Indictments.—A Court of 
Appeals ruled that it did not have jurisdiction of a Government appeal from an order of 
a District Court dismissing five indictments charging an oil company with violating the 
Sherman Act. Under the Criminal Procedure Act, the appeal in the cause should have 
been taken directly to the United States Supreme Court since, in its “essence,” the ruling of 
the District Court was based upon the construction of the federal statute upon which 
the indictments were founded. A question of state law imported into the case was held 
to be an incidental matter. The Court of Appeals certified the cause to the Supreme 
Court of the United States. 

The Government had filed two notices of appeal from the above order, one to the 
Supreme Court of the United States and the other to the Court of Appeals. Eaten, 
the Government moved the District Court to dismiss the appeal to the Supreme Court of the 
United States. The defendant opposed the Government’s motion to dismiss that appeal. 
The District Court dismissed the appeal to the Supreme Court of the United States “with 
prejudice” and as an “irrevocable choice” by the Government. 

See Resale Price Fixing—Fair Trade, Vol. 1, $3015.20, 3040, 3055, 3130, 3130.80, 
3150.80; Department of Justice Enforcement and Procedure, Vol. 2, { 8029.860. 

he appellant: Worth Rowley, Attorney, Department of Justice, Washington, 
ID» COG ee Hansen, Assistant Attorney General, Daniel M. Friedman, Attorney, 
Department of Justice, both of Washington, D. C., and Anthony Julian, United States 
Attorney, Boston, Mass., with him on brief). ; 

For the appellee: Conrad W. Oberdorfer, Boston, Mass., (John L. Hall, Maurice 
Richardson, both of Boston, Mass., Herman J. Schmidt, John J. Scott, and Henry C. 
Moses, all of New York, N. Y., with him on brief). 

For a prior opinion of the U. S. District Court, District of Massachusetts, see 1957 
Trade Cases {| 68,679. ae 

Before Macruper, Chief Judge, and Wooppury and HarticAN, Circuit Judges. 
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Opinion of the Court 


Woovzury, Circuit Judge [In full text]: 
This is an appeal by the United States 
from an order of the United States District 
Court for the District of Massachusetts dis- 
missing five indictments charging the ap- 
pellee, Socony Mobil Oil Company, Inc., with 
violations of Section 1 of the Sherman Act, 
26 Stat. 209, as amended, 15 U.S. C. $1. 


[Indictments] 


There are twenty-two counts in the five 
indictments each one charging that Socony, 
being a producer and supplier of gasoline, 
and a certain named retail dealer in its 
products, had, on or about a given date, “en- 
tered into an oral contract to fix the retail 
prices at which [the named dealer] should 
thereafter sell” Socony’s regular and pre- 
mium gasolines to consumers. Each count 
set out the “substantial terms” of an al- 
leged oral contract between Socony and 
one of its dealers under which the dealer, 
in return for some sort of concession by 
Socony, such as a discount from its tank 
wagon price, a rebate, or an abatement of 
service station rent, would charge his cus- 
tomers a stipulated price for Socony gasolines 
fixed low enough to meet the competition 
of dealers in other brands of gasolines 
and still leave the Socony dealer a margin 
of profit. In each count it was stated as 
a conclusion of law that the contract alleged 
therein was “in unreasonable restraint” of 
interstate trade and commerce in gasoline 
in violation of §1 of the Sherman Act as 
amended. 


[District Court Rulings] 


Socony seasonably pleaded not guilty to 
each indictment and all counts thereof, re- 
serving leave, however, to file motions present- 
ing defenses or objections to the indictments, 
and a few days later it moved to dismiss 
each indictment and each count thereof 
on the ground that the contracts alleged 
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were exempt from the prohibitions of the 
Sherman Act by the McGuire Act, 66 
Stat. 632, 15 U. S. C. §45, quoted in 
material part in the margin.’ Affidavits sup- 
porting and opposing* the motion were 
filed and after briefs had been submitted 
and oral arguments made, the court handed 
down its opinion. In it the court rejected 
the Government’s argument that the Mc- 
Guire Act, properly construed, was limited 
only to so-called “fair trade’ agreements 
entered into under state statutes,*® and ruled 
that “the indictments allege contracts for 
the sale of commodities at a stipulated 
price” within the meaning of that Act. It 
took judicial notice, as we think it un- 
doubtedly could, of the fact that Socony’s 
gasolines were in free and open competition 
with commodities of the same general class 
produced or distributed by others, and it 
ruled that the underground tank at the fill- 
ing station in which gasoline is stored, and 
from which it is drawn for delivery to cus- 
tomers by a pump bearing the Mobilgas 
label, is a “container” of that commodity as 
that word is used in the McGuire Act. In 
view of these conclusions and as fulfilling 
the further condition of that Act, the court 
then went on to rule on the basis of cited 
decisions of the Supreme Judicial Court of 
the Commonwealth of Massachusetts that 
under “long established public policy and 
common law principle” in that Common- 
wealth contracts such as those alleged in 
the indictments would be lawful in Massa- 
chusetts as applied to intrastate transac- 
tions. Wherefore, the court below con- 
cluded as a matter of law that the indictments 
did not charge an offense under the Sherman 
Act and it thereupon entered an order dis- 
missing the indictments in accordance with 
its Opinion. 


[Government Appeal] 


The United States filed two notices of ap- 
peal from this order, one to the Supreme 
Court of the United States and the other 


1 “Nothing contained in this section or in any 
of the Antitrust Acts shall render unlawful any 
contracts or agreements prescribing minimum 
or stipulated prices for the resale of a 
commodity which bears, or the label or con- 
tainer of which bears, the trademark, brand, 
or name of the producer or distributor of such 
commodity and which is in free and open com- 
petition with commodities of the same general 
class produced or distributed by others, when 
contracts or agreements of that description are 
lawful as applied to intrastate transactions 
under any statute, law, or public policy now or 
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hereafter in effect in any state 
such resale is to be made . .. .” 

? One of the Government's affidavits in opposi- 
tion to the motion was not submitted to the 
court below until after the motion had been 
briefed and argued in that court. We do not 
think the court committed any error in rejecting 
that affidavit on the ground that it came ‘‘Too 
late to be considered on the motion to dismiss.’’ 

’Socony was not ‘‘fair-trading’’ its gasoline 
in Massachusetts at the time of the acts alleged 
in the indictment. 


- in which 
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to this court. Later, however, the United 
States moved in the court below to dis- 
miss its appeal to the Supreme Court of 
the United States “for the reason that the 
Solicitor General has determined that the 
United States shall prosecute its appeal to 
the Court of Appeals.” In the meantime 
Socony had filed its cross designation of 
portions of the record to be transmitted by 
the clerk of the District Court to the Su- 
preme Court and it opposed the Govern- 
ment’s motion to dismiss that appeal. The 
court below, however, granted the motion, 
but in its words, “with prejudice” and as an 
“irrevocable choice’ by the Government. 
The appeal of the United States to this 
court remained and it prepared its case for 
submission. At this juncture the appellee 
filed a motion in this court to dismiss this 
appeal for lack of our jurisdiction to hear 
and determine it. We postponed hearing on 
this motion until hearing on the merits. 


[Criminal Appeals Act] 


The right of the United States to appeal 
in criminal cases is “exceptional” and the 
right is “strictly limited to the instances 
specified” in the Criminal Appeals Act. 
United States v. Borden Co., [1932-1939 
TravE Cases 7 55,250], 308 U. S. 188, 192 
(1939).9 That Act “Title 18°U. S. C.°$'3731, 
provides two avenues for review. It pro- 
vides for a direct appeal to the Supreme 
Court of the United States in certain in- 
stances and for appeal to a court of appeals 
in others. So far as here material the Act 
provides: 


“An appeal may be taken by and on be- 
half of the United States from the district 
courts direct to the Supreme Court of the 
United States in all criminal cases in the 
following instances: 


From a decision or judgment setting 
aside, or dismissing any indictment or in- 
formation, or any count thereof, where 
such decision or judgment is based upon 
the invalidity or construction of the statute 
upon which the indictment or information 
is founded.” 

* * * 


“An appeal may be taken by and on be- 
half of the United States from the district 


4 Actually, of course, the court below was con- 
sidering whether the indictments charged an 
offense under the Sherman Act as modified by 
the McGuire Act. But the United States con- 
cedes, as concede it must in view of United 
States v. Borden Co. [1932-1939 TRADE CASES 
155,250], 308 U. S. 188, 195 (1939), that even 
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courts to a court of appeals in all criminal 
cases in the following instances: 

From a decision or judgment setting 
aside, or dismissing any indictment or in- 
formation, or any count thereof except 
where a direct appeal to the Supreme 
Court of the United States is provided by 
this section.” 


[Tssue] 


Clearly the order from which the United 
States has appealed is a “decision or judg- 
ment” dismissing an indictment or count 
thereof, in this case five indictments and all 
counts therein. It is thus appealable by the 
United States. The question is whether the 
District Court’s order is appealable direct 
to the Supreme Court of the United States 
or whether it is appealable to this court. 
And, since our appellate jurisdiction within 
the limits imposed is residual, we must per- 
force undertake to determine the jurisdic- 
tion of the Supreme Court in the premises 
in order to determine our own. This poses 
the question, no question of the validity of 
either Section 1 of the Sherman Act or of the 
McGuire Act being involved, whether the 
District Court’s order is “based” upon 
the construction of the statute upon which 
the indictments are founded. If the order 
is so based, the appeal of the United States 
from the order lies direct to the Supreme 
Court of the United States; if it is not, ap- 
peal lies to this court. 


[Form of District Court’s Order) 


In form the order appealed from is based 
upon a construction of the statute upon 
which the indictments are founded, for the 
order recites that it is entered “in accord- 
ance with the opinion of the Court” of a 
given date, and that opinion concludes with 
the statement that on the basis of previously 
stated findings “I rule as a matter of law 
that the indictments herein do not charge 
an offense under the Sherman Act, and the 
indictments, therefore, are to be dismissed.” * 
The form of the District Court’s order, 
however, is not necessarily conclusive. Our 
search must be directed for the substantial 
basis for its order of dismissal, and this 


though the indictments were founded on the 
Sherman Act, nevertheless, if the decision of 
the court below rests upon a construction of the 
McGuire Act, its decision is still based upon the 
construction of the statute upon which the in- 
dictments are founded. 
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requires reference to that court’s opinion in 
accordance with which it entered its order. 


[Pleadings] 


The sufficiency of the indictments as 
pleadings was not challenged below and the 
District Court did not in any way even 
hint or suggest that as pleadings the indict- 
ments were in any way defective, as 
duplicitous, vague or the like. Thus it can- 
not be said that the District Court rested 
its decision, except by implication,® upon 
any defect in pleading and certainly not a 
defect in pleading as an independent ground, as 
in United States v. Wayne Pump Co. [1940- 
1943 Trape Cases { 56,244], 317 U. S. 200 
(1942), and United States v. Swift & Co. 
{1940-1943 Trape Cases { 56,262], 318 U.S. 
442 (1943), upon which the Government 
relies. Nor is there anything in the plead- 
ings or the District Court’s opinion to show 
that it gave, even sub silentio, any considera- 
tion to any question of the proper interpre- 
tation of the wording of the indictments. 
Cf. Umited States v. Jones, 345 U. S. 377 
(1953). 


[Construction of McGuire Act] 


It seems to us that the District Court 
rested its order of dismissal basically, es- 
sentially and fundamentally upon the con- 
struction it put upon the wording of the 
McGuire Act. It is true that in view of its 
construction of that Act the court below 
was also required to rule, and ruled, upon a 
matter of state law. But its ruling on the law 
of Massachusetts was not a separate or in- 
dependent ground for its decision, comparable 
to the district courts’ rulings on the sufficiency 
of the indictments as pleadings in United 
States v. Wayne Pump Co, and United States 
v. Swift & Co., supra, The decision of a ques- 
tion of state law by the court below was 
merely a consequence, albeit a necessary one, 
of the construction it put upon the McGuire 
Act. That is to say, having decided that the 
underground storage tank from which gasoline 
is drawn by a pump bearing the Mobilgas 
name or trademark is a “container” bearing 
the “trademark, brand or name of the pro- 
ducer or distributor” within the meaning of 
the McGuire Act, and that the McGuire Act 
exemption from the prohibitions of the Anti- 
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trust Acts was not limited only to so-called 
“fair trade” agreements entered into pur- 
suant to state enabling statutes, but covered 
any contracts for the sale of the com- 
modities specified at a stipulated price, it 
then had to go on to consider whether 
agreements of the description alleged in 
the indictments would be lawful as applied 
to intrastate transactions under any law or 
public policy in effect in Massachusetts. No 
doubt the District Court’s reference to and 
ascertainment of state law was an element 
of its final decision. But it became an ele- 
ment of that court’s decision only because 
of the court’s construction of other provi- 
sions of the McGuire Act. This differentiates 
the case at bar from United States v. Howard, 
352 U. S. 212 (1957), a case taken by the 
Supreme Court on direct appeal, for in that 
case the district court construed the federal 
criminal statute involved in such a way that 
it did not reach any question of state law 
by holding that a Florida Game Commis- 
sion regulation did not constitute the “law” 
of Florida within the meaning of the Fed- 
eral Black Bass Act which made it a federal 
offense to deliver black bass or other fish 
for transportation from any state in viola- 
tion of the “law” of the state. But whether 
the construction put upon a federal criminal 
statute leads to a question of state law or 
not seems to us beside the point for in 
either case the decision is based essentially 
upon the construction of the federal statute 
and the question of state law, if reached at 
all, is only incidental or subsidiary thereto. 
Whichever way the decision on the ques- 
tion of federal statutory construction leads, 
the decision is still one based upon the con- 
struction of the statute. The construction 
of the federal statute is the “real” ground 
for the decision, United States v. Keitel, 211 
U. S. 370, 386 (1908); the question of state 
law, if reached at all, is not a “wholly inde- 
pendent” one. United States v. Hastings, 296 
U.S. 188, 194 (1935). 


[Massachusetts Fair Trade Law] 


That the “real” questions presented on 
this appeal are questions of the construction 
of the statute upon which the indictments 
are founded is borne out by the brief of 
the United States on the merits in which 


5 “Where a court interprets a criminal statute 
so as to exclude certain acts and transactions 
from its reach, it would of necessity also hold, 
expressly or impliedly, that the indict- 
ment considered merely as a pleading, was 
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defective. Yet, the essence of the ruling would 
be based upon a construction of the statute.’’ 
United States v. Wayne Pump Co., infra, 206, 
207. 
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substantial space is devoted to those ques- 
tions and only about two pages to the ques- 
tion of the Massachusetts law involved. Indeed 
it would seem that no really serious ques- 
tion of state law is presented anyway, for 
the United States in its brief on the merits 
does not suggest that the Massachusetts 
cases cited by the court below do not sup- 
port its conclusion that in that Common- 
wealth contracts of the kind described in 
the indictments would be lawful as applied 
to intrastate transactions. Its argument is 
that the rule established by the cases relied 
upon by the court below has been super- 
seded by the Massachusetts Fair Trade 
Law, Mass. G. L. c. 93 §14 A-B, which 
makes price fixing contracts of the kind 
therein described binding upon non-signers 
as well as upon the parties thereto. The 
argument hardly calls for refutation. It will 
suffice to say that one of the decisions re- 
lied upon by the court below, General Elec- 
tric Co. v. Kimball Jewelers, Inc. {1956 TRapE 
Cases { 68,291], 333 Mass. 665 (1956), post- 
dates the Massachusetts Fair Trade Law, 
and fully supports the District Court’s view 
that, aside from its non-signer provision, 
the local Fair Trade Law is in effect but 
“a statutory recognition of a long estab- 
lished public policy and common law principle 
on the part of the Commonwealth.” 


[Conclusion | 


Our conclusion from the foregoing con- 
siderations is that in its “essence,” United 
States v. Wayne Pump Co. [1940-1943 Trapr 
Cases { 56,244], 317 U. S. 200, 207 (1942), 
the ruling of the court below is based upon 
a construction of the statute upon which the 
indictments are founded and that the ques- 
tion of state law imported into the case by 
the construction put upon that statute is but 
an incidental matter which does not deprive 
the Supreme Court of the United States of 
the jurisdiction on direct appeal conferred 


Cited 1958 Trade Cases 
U, S. v. American Radiator & Standard Samitary Corp. 


73,831 


by Title 18 U. S. C. § 3731. Moreover, we 
think that this conclusion serves to effectu- 
ate the obvious Congressional policy to 
provide means for an expeditious review 
leading to an authoritative decision of im- 
portant questions with respect to the validity 
Or construction of federal criminal statutes. 
We therefore conclude that we do not have 
jurisdiction of this appeal. 


This does not mean, however, as Socony 
contends, that we should forthwith enter an 
order dismissing this appeal. The final 
paragraph of § 3731 of Title 18, U. S. C. 
provides: 

“Tf an appeal shall be taken pursuant 
to this section to any court of appeals, 
which, in the opinion of such court, 
should have been taken directly to the 
Supreme Court of the United States, such 
court shall certify the case to the Su- 
preme Court of the United States, which 
shall thereupon have jurisdiction to hear 
and determine the case to the same extent 
as if an appeal had been taken directly 
to that Court.” 


[Case Certified to Supreme Court] 


This provision, and the analogous one 
preceding it providing for remand by the 
Supreme Court to a court of appeals, seem 
clearly designed to protect and preserve the 
right of appeal accorded to the United States 
in criminal cases in the event that the 
United States should mistakenly take its 
appeal to the wrong court. To effectuate 
this paramount purpose, we think, in spite 
of the District Court’s granting the Gov- 
ernment’s motion to dismiss its appeal to 
the Supreme Court of the United States 
“with prejudice” and as an “irrevocable 
choice,” that instead of dismissing this ap- 
peal we ought to certify it to the Supreme 
Court. 


An order will be entered certifying this case 
to the Supreme Court of the Umited States. 


[768,954] United States v. American Radiator & Standard Sanitary Corporation. 
In the United States District Court for the Western District of Pennsylvania. Civil 
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Case No. 1275 in the Antitrust Division of the Department of Justice. 
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Clayton Act by acquiring a competitor, the manufacturer’s objections to the production of 
certain documents, sought by the Government, as being within the attorney-client privilege 


were sustained in part and overruled in part. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.280. 
For the plaintiff: Victor R. Hansen, Assistant Attorney General, Department of 


Justice. 


For the defendant: Sullivan & Cromwell, New York, N. Y., and Kirkpatrick, Pom- 


eroy, Lockhart & Johnson, Pittsburgh, Pa. 


For a prior opinion of the U. S. District Court, Western District of Pennsylvania, see 


1956 Trade Cases { 68,486. 
Memorandum and Order 
[Production of Documents] 


JosepH P. Wittson, District Judge [Jn full 
text]: In this case the United States seeks 
a judgment that the acquisition of Mullins 
Manufacturing Corporation by the American 
Radiator & Standard Sanitary Corporation, 
defendant, is in violation of Section 7 of the 
Clayton Act. The Complaint was filed 
March 30, 1956 and the Answer on June 1, 
1956. Since that time the Government has 
been engaged in discovery. 


[First Motion for Production] 


On June 11, 1956, plaintiff filed a motion 
for production and inspection under Rule 34. 
In the motion, plaintiff sought an order re- 
quiring defendant to produce for Govern- 
ment inspection reports, records, books and 
other material in some twenty-four different 
categories. When the motion came on for 
argument, counsel entered into a stipulation 
which the court approved by an order filed 
September 5, 1956. It is to be noticed on 
the part of defendant that it entered into 
the stipulation “without concession by the 
defendant as to the relevancy of the docu- 
ments and records to be produced.” 


It was the understanding that counsel for 
the parties contemplated conferences with 
respect to certain items of the motion not 
covered by the stipulation and order. Such 
conferences were held and certain agree- 
ments reached with regard to discovery and 
inspection. But thereafter, a disagreement 
occurred as to the production and inspection 
of certain remaining documents sought by 
the Government in the original motion but 
not covered in another consent order en- 
tered January 18, 1957. 


[Second Motion for Production] 


Plaintiff then filed a second motion for 
production. This motion called for inspec- 
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tion of a large number of documents in 
some sixteen different categories. In addi- 
tion it sought production of certain docu- 
ments requested in the original motion but 
not covered by the consent order, plus docu- 
ments prepared or made since the date of 
the consent order. Also the second motion 
sought inspection of documents, the exist- 
ence of which came to plaintiff's attention as 
the result of, as phrased by plaintiff, “pre- 
trial discovery proceedings thus far com- 
pleted.” 


[Pretrial Conferences] 


In order that the case be kept moving 
towards trial, it was thought advisable that 
counsel meet periodically with the court. 
Several meetings have been held and desig- 
nated as pretrial conferences. At a meeting 
held February 27, 1957, counsel reported 
conferences and agreements reached on 
what was to be produced by defendant for 
examination by plaintiff. However, they met 
difficulty in stipulating with reference to 
documents which the defendant claimed 
were privileged as being in the attorney- 
client relationship. 


On March 26, 1957, counsel did stipulate 
on the method of procedure to be followed 
with regard to such documents. Defendant 
subsequently submitted a list of 269 docu- 
ments to Government counsel which the 
defendant asserted were privileged. The Gov- 
ernment conceded that a number of the 269 
documents were in the category of privilege, 
but challenged defendant’s claim of privi- 
lege as to 121 of the 269 documents. 


On November 26, 1957, at another pre- 
trial, the Government filed a written motion 
for an order rejecting defendant’s claim of 
privilege as to 121 of these items. At the 
November pretrial, the court then directed 
defendant to submit a more detailed de- 
scription of the documents to the Govern- 
ment. This was done by the defendant with 
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the result that the Government has reduced 
its challenge to but 36 of the documents. 
To settle this dispute, the court directed 
that defendant submit the 36 documents in 
camera for the court’s inspection. 


The challenged documents have been sep- 
arated by defendant into three groups and 
will be considered in that order: the first 
group, Nos. 8, 11, 12, 16 and 32 in Appendix 
A attached to the Government’s memoran- 
dum submitted with its motion for rejection 
of privilege; the second group, No. 8 on 
Appendix B; and the third, all those docu- 
ments on Appendix C. 


[Attorney-Client Privilege] 


With regard to the various cited deci- 
sions on the subject of the attorney-client 
privilege, none are any clearer on this sub- 
ject in an antitrust case than Judge Wyzan- 
ski’s opinion in United States v. United Shoe 
Mach. Co, [1950-1951 Trave Cases {[ 62,589], 
89 F. Supp. 357. He summarized the main 
qualifications which are necessary for the 
privilege to apply. On page 358, he says: 

“, . The privilege applies only if (1) 
the asserted holder of the privilege is or 
sought to become a client; (2) the person 
to whom the communication was made 

(a) is a member of the bar of a court, or 

his subordinate and (b) in connection 

with this communication is acting as a 

lawyer; (3) the communication relates to 

a fact of which the attorney was informed 

(a) by his client, (b) without the presence 

of strangers, (c) for the purpose of se- 

curing primarily either (i) an opinion on 
law or (ii) legal services or (ili) assist- 
ance in some legal proceeding, and not 

(d) for the purpose of committing a crime 

or tort; and (4) the privilege has been 

(a) claimed and (b) not waived by the 

client.” 

The difficulty in the instant case is not in 
determining the law but in the application 
of the law to the factual situation presented. 

The client in the case is The American 
Radiator and Standard Sanitary Corpora- 
tion with its various divisions and Mullins 
Manufacturing Corporation. Counsel for 
the purpose of the attorney-client privilege, 
may be either outside or house counsel. 

Just which documents are within the 
privilege will have to be determined by put- 
ting them to the three tests outlined in the 
United Shoe case which are as follows: 


“. , (a) the exhibit itself was pre- 
pared by or for either (1) independent 
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counsel or (2) defendant’s general coun- 
ES! Ot one of his immediate subordinates; 
an 


“(b) as appears upon the face of the 
exhibit, the principal purpose for which 
the exhibit was prepared was to solicit 
or give an opinion on law or legal services 
or assistance in a legal proceeding; and 


“(c) the part of the exhibit sought to 
be protected consists of either (1) in- 
formation which was secured from an 
officer or employee of defendant and which 
was not disclosed in a public document 
or before a third person, or (2) an opinion 
based upon such information and not in- 
tended for disclosure to third persons.” 


Group 1—Appendix A 


No. 8—The Defendant explains this letter 
from Mr. Berberich to Mr. Edward H. 
Green as “comments on opinion of Mr. 
Green of Sullivan & Cromwell as to the 
legal significance of certain facts in con- 
nection with the acquisition of Mullins.” 
Mr. Green is a member of the law firm, 
Sullivan & Cromwell, counsel for American 
Standard and also a director of that corpo- 
ration. Mr. Berberich is Secretary of Ameri- 
can Standard and head of the legal affairs 
department of the same corporation. Thus 
it is apparent that the communication is 
from “house counsel” to outside counsel 
and as such meets two requirements of the 
privilege, but the contents of the letter fail 
to come within the requirement of having 
the purpose of securing legal opinion, serv- 
ices Or assistance in a legal proceeding, nor 
does it qualify as being a “work product of 
the lawyer” as laid down in Hickman vw. 
Taylor, 329 U. S. 495. Further, this letter 
relates not to a fact which Mr. Berberich 
was informed by his client but merely to an 
advertisement in a magazine publication. 
This can hardly be said to be information 
which was not disclosed to third persons. 
For these reasons, this letter fails to come 
within the privilege. 


No. 11—This is a letter dated October 
14, 1953, from Mr. Green to Mr. Berberich. 
Obviously, this is a letter prepared by coun- 
sel for counsel and as such meets test (a). 
From the face of the letter it appears that 
the main purpose was in regard to the con- 
templated acquisition of Mullins. However, 
the subject matter of the letter and any 
opinion therein is based on information ob- 
tained in an ad appearing in The Saturday 
Evening Post. This letter thus fails to meet 
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test (c) and consequently is not privileged 
matter. 


No. 12—This is a letter dated October 19, 
1953, from Mr. Green to Mr. Frank Ber- 
berich. This exhibit fails to come within 
the privilege because it doesn’t appear on 
its face to be anything more than a com- 
mentary on advertisements of other cor- 
porations. It is to be noted that Mr. Green 
is a director of American Standard and Mr. 
Berberich is Secretary. This is more in the 
nature of business matters than legal ad- 
vice, opinions or assistance. 


No. 16—This is a letter from Mr. Green 
to Joseph A. Grazier, President of Ameri- 
can Standard dated October 27, 1955. This 
exhibit fails to come within the privilege for 
much the same reason as No. 12 in that it 
appears to be a matter of business rather 
than the giving or soliciting of legal advice, 
Opinion or assistance. That this should be 
so is not unusual, considering the positions 
of the sender and receiver within the cor- 
porate hierarchy of American Standard. 


No. 32—This is a memorandum from Mr. 
Berberich to Messrs. Wittaker and D. D. 
Couch, both Vice Presidents of American 
Standard, and the exhibit is one which has 
to do with legal opinions concerning the 
merger. Being a communication from house 
counsel, to client and having the above sub- 
ject matter, this exhibit comes within the 
privilege. 

Defendant’s objections to the production 
and inspection of the documents in this 
group will be overruled, with the exception 
of the objection to No. 32, which will be 
sustained, 


Group 2—Appendix B 


No. 8—This is a letter dated September 
22, 1953, from C. A. Reinholt, Jr., Manager 
of Product Lines of American Standard to 
Mr. Albert O’B. Andrews, assistant secre- 
tary of American Standard, with a copy 
being sent to Frank J. Berberich. The sub- 
ject matter concerns the percentage of cast 
iron sink business done by American Stand- 
ard in 1936 and 1953 as compared with the 
cast iron sink business of the whole indus- 
try. It appears that this is a compilation 
of data prepared by the client for counsel 
for the ultimate purpose of gaining a legal 
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opinion on the client’s position in regard to 
the acquisition of what is now known to be 
the Mullins Manufacturing Corporation. 
Thus tests (a) and (b) are satisfied. How- 
ever, the exhibit shows that the information 
contained in the letter was voluntarily dis- 
closed in a public document by the client. 
The letter states as follows: “The industry 
figures were taken from figures reported by 
The Sanitary Cast Iron Enameled Ware 
Association, and the Company figures are 
those reported to the Association for 1936.” 
In view of that statement, this exhibit fails 
to come within the privilege. 


Defendant’s objections to the production 
and inspection of the documents in this 
group will be overruled. 


Group 3—Appendix C 


In this appendix there are 24 exhibits 
numbered as follows: 15, 16, 17, 18, 19, 20, 
21; 22°23, 24, 25, 2027, 29. 322388 $4 37 OS 
39, 40, 41, 42 and 44. All of these exhibits 
have definite connection with the drafting 
of a reply to an inquiry made by the De- 
partment of Justice about the Mullins mer- 
ger. These documents are prepared for 
counsel by high officers of the client or are 
from counsel to these officers, requesting 
information, giving legal opinions, or assist- 
ance, all for the purpose of answering the 
Department of Justice, All the exhibits meet 
the requirements set forth in the United 
Shoe case and therefore each and every one 
of the above numbered exhibits are privi- 
leged matter. 


The objections of the defendant to the 
production of the exhibits in this group are 
sustained. 


The court wishes to commend counsel 
for their spirit of friendly cooperation evi- 
denced by the stipulations already agreed 
upon. In an antitrust case involving, as does 
this, numerous manufacturing and_ sales 
records of two corporations, it is an abso- 
lute necessity that counsel stipulate on mate- 
rial facts shown by the corporate books 
and records, otherwise the case bogs down 
and progress is lost. The relevancy, the in- 
ferences to be drawn from such records and 
their probative value are trial issues, but an 
early trial requires that counsel continue to 
cooperate in the discovery process. 
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[ 68,955] United States v. American Waste Materials Corporation et al. 


t In the United States District Court for the Eastern District of Missouri, Eastern 
Division. Civil Action No. 10927(3). Filed February 21, 1958. 


Case No. 1305 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets and Customers.—A corporation and eight individuals engaged in the business of 
buying and selling waste rags in the St. Louis area were prohibited by a consent decree 
from entering into any undersianding to allocate retail dealers among wholesalers; allocate 
the quantity of waste rags supplied by designated retail dealers to designated wholesale 
dealers; require that a wholesaler buy waste rags from a designated retail dealer; or, 
require that a retailer sell waste rags to a designated wholesaler. 


See Combinations and Conspiracies, Vol. 1, J 2005.468. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing— 
Waste Rags.—A corporation and eight individuals engaged in the business of buying and 
selling waste rags in the St. Louis area were prohibited by a consent decree from entering 
into any understanding to fix or adopt a price or price formula for use by wholesalers in 
buying or quoting to retail dealers the price offered or to be paid for waste rags. 


See Combinations and Conspiracies, Vol. 1, { 2005.465, 2011.181. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Notice Requirements.—A corporation and eight individuals engaged in the business of 
buying and selling waste rags in the St. Louis area were required to publish the full text 
of the decree for three weeks, once a week, in al] editions within one twenty-four hour 
period in a trade publication. 


Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and Ear] A. 
Jinkinson, Worth Rowley, Raymond D. Hunter, William D. Kilgore, Jr., and Raymond 
P. Hernacki, Attorneys, Department of Justice. 


For the defendants: Samuel White for American Waste Materials Corporation and 
Ben and Frank Hoffman; Meyer Blocher and Joseph Chused for Nathan Coppersmith and 
Manuel Coppersmith, d/b/a M. Coppersmith & Sons; Louis Shifrin for Meyer Pankewer 
and Morris Friedman, d/b/a General Waste Trading Company; and Bernard Susman for 
Herman Fishman and William Wexler, d/b/a St. Louis Waste Trading Company. 


Final Judgment I 


RanpotpH H. Weser District Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on October 24, 1956; the defendants having 
appeared by their counsel; and the parties 
hereto, by their respective attorneys, having 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without 
admission by any party hereto with respect 
to any such issue; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, or ad- 
mission by any party in respect of any Issue, 
and upon consent of all parties hereto, 

It Is Hereby Ordered, Adjudged, and 
Decreed, as follows: 
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[Sherman Act] 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim against 
the defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlawful 
restraints and monopolies,” commonly known 
as the Sherman Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Waste rags” means rags usually 
collected from householders, industrial and 
commercial firms, and non-profit organiza- 
tions and groups, and includes, but is not 
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limited to, all types of fabrics, such as cot- 
ton, wool, silk, mohair, flax, jute, synthetic 
fibres, and other textiles, as well as all types 
of rope, string, hair, and feathers, as applied 
to the waste rag industry. 


(B) “Retail dealer” means a person, firm, 
or corporation engaged in the business of 
buying waste rags from junk collectors and 
others for resale to wholesalers. 


(C) “Wholesaler” means a person, firm, 
or corporation engaged in the business of 
buying waste rags from retail dealers for 
resale to consumers. 


(D) “Consumer” means a person, firm, 
or corporation engaged in the business of 
buying waste rags from wholesalers for 
use as a raw material or for resale after 
processing. It includes, but is not limited 
to, industrial laundries, used clothing out- 
lets, and mills producing roof covering ma- 
terial, floor covering material, siding, paper, 
textiles, pillows, upholstery, and other 
products. 


(E) “Person” means any individual, part- 
nership, firm, corporation, trustee, associa- 
tion, or any other business or legal entity. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its subsidiaries, successors 
and assigns, and to each of its officers, 
agents, servants and employees, and to all 
persons in active concert or participation 
with the defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 


IV 
[Practices Enjoined] 


Defendants are severally and jointly en- 
joined and restrained from entering into, 
adhering to, maintaining, enforcing, or 
claiming any rights under, directly or in- 
directly, any contract, agreement, combina- 
tion, or understanding with any wholesaler 
or any retailer of waste rags, the purpose 
or effect of which is to: 


(A) Allocate or divide retail dealers of 
waste rags among wholesalers; 


(B) Allocate or divide the quantity or 
volume of waste rags handled or supplied 


by designated retail dealers to designated 
wholesalers; 
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(C) Compel or require that a wholesaler 
buy waste rags from a designated retail 
dealer; 

(D) Compel or require that a retailer 
sell waste rags to a designated wholesaler; 

(E) Fix, determine, maintain, or adopt a 
price or price formula for use by whole- 
salers in buying or quoting to retail dealers 
the price offered or to be paid for waste 
rags. 


V 
[Notice of Decree] 


Beginning within ten days after the entry 
of this Final Judgment, the defendants are 
ordered and directed to publish the full text 
of this Final Judgment as follows: Once 
a week for three weeks in all editions 
within one 24-hour period in the publication 
known as the Daily Mill Stock Reporter 
published by the Atlas Publishing Company, 
425 West 25th Street, New York 1, New 
York. 


VI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to a defendant, made to 
its principal office, be permitted, subject to 
any legally recognized privilege: 

(a) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the pos- 
session or under the control of such defend- 
ant, relating to any of the matters contained 
in this Final Judgment; and 

(b) Subject to the reasonable convenience 
of such defendant, and without restraint or 
interference from it, to interview officers 
and employees of such defendant, who may 
have counsel present, regarding any such 
matters; 


(c) Upon such written request, defendant 
American Waste Materials Corporation, and 
each of the individual defendants who here- 
after incorporate to engage in the business 
of buying waste rags either as a retail 
dealer or wholesaler as a separate business 
or legal entity, shall submit on behalf of 
such corporation or legal entity such re- 
ports in writing to the Department of 
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Justice with respect to any of the matters 
contained in this Final Judgment as may 
from time to time be necessary to the en- 
forcement of this Final Judgment. 


No information obtained by the means 
permitted in this section VI shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Depart- 
ment except in the course of legal proceed- 
ings to which the United States is a party, 
for the purpose of securing compliance with 
this Final Judgment or as otherwise re- 
quired by law. 
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VII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
the Court for the purpose of enabling any 
of the parties to this Final Judgment to 
apply to the Court at any time for such 
further orders and directions as may be 
necessary Or appropriate for the construc- 
tion, carrying out, or modification of this 
Final Judgment or any of its provisions, 
for the enforcement of compliance there- 
with and for the punishment of violations 
thereof, 


[| 68,956] Colonial Drive-In Theatre, Inc. v. Warner Bros. Pictures, Inc., et al. 
Harmar Drive-In Theatre, Inc. v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
Nos. 101-3755, and 101-3745. Dated February 12, 1958. Filed February 13, 1958. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures 
—Dismissal of Action for Failure to Prosecute—Treble damage actions would be dis- 
missed for lack of prosecution unless the plaintiffs, within thirty days, complied with 
three prior orders of the court and secured substitution of counsel to represent them in 
the actions. The undisputed facts showed that plaintiffs had failed to prosecute these 
actions with due diligence and had failed to comply with the orders of the court after 
their counsel had been declared disqualified. Under the circumstances, the court ruled 
that it was unnecessary to hold the plaintiffs in contempt of court for failure to comply 


with the orders of the court. 


See Private Enforcement and Procedure, Vol. 2, J 9013.440. 
For the plaintiffs: Arnold G. Malkan, New York, N. Y. 
For the defendants: R. W. Perkins, New York, N. Y. 


For prior opinions of the U. S. Court of Appeals, Second Circuit, see 1957 Trade 
Cases {68,793 and 1956 Trade Cases {[ 68,577. For prior opinions of the U. S. District 
Court, Southern District of New York, see 1956 Trade Cases {| 68,441, 68,431. 


Memorandum 
[Failure to Prosecute Actions] 


Dawson, District Judge [Jn full text]: 
This is a motion by the defendants which 
seeks, in the alternative, an order (1) ad- 
judging the plaintiffs to be in contempt of 
this Court for failure to comply with orders 
of the Court requiring plaintiffs to file cer- 
tain papers in sealed envelopes, or (2) dis- 
missing the actions pursuant to Rule 41(b) 
of the Rules of Civil Procedure for failure 
to prosecute the actions and failure to 
comply with certain orders heretofore made 
in the actions. Defendants also seek an 
allowance of costs in the sum of $572.53. 
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[Plaintiffs Attorney Disqualified] 


These actions were instituted on June 30, 
1955. Thereafter the Court, on motions 
made by the defendants, found that Arnold 
Malkan, who had appeared as attorney for 
the plaintiffs, was disqualified from repre- 
senting the plaintiffs. Harmar Drive-In 
Theatre, Inc. v. Warner Bros. Pictures, Inc. 
[1956 Trape Cases { 68,577]; 239 F. 2d 555 
(2d Cir. 1956), rehearing denied [1957 TRADE 
Cases J 68,793]; 241 F. 2d 937, cert. denied 
355 U. S. 824 (1957). Since that time plain- 
tiffs have not substituted other counsel to 
represent them, so we have a situation 
where plaintiffs have instituted actions 
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pending in this Court but where their 
counsel has been declared disqualified and 
they have shown so little interest in the 
actions that they have not selected any 
new counsel to appear for them or taken 
any steps to prosecute the actions. If a 
person were cynical he might be tempted to 
wonder, under the circumstances, whether 
the real parties in the actions had been the 
plaintiffs or Mr. Malkan, the disqualified 
lawyer, and his associates. 


Plaintiffs have shown so little interest 
in the actions that although the motion 
papers on the instant motions were served 
upon the plaintiff corporations directly, by 
registered mail, on January 30, 1958, nobody 
appeared on their behalf to oppose the 
motions. 


[Prior Orders of Court] 

Not only did the plaintiffs apparently lose 
interest in prosecuting the actions when Mr. 
Malkan was disqualified, they have also 
failed to comply with the following orders 
of the Court: 


(1) Orders of Judge Sugarman, dated 
April 25, 1957, directing the plaintiffs and 
Mr. Malkan to file with the Court, in a 
sealed envelope, all copies of depositions 
conducted by Mr. Malkan, or attorneys 
associated with him; all answers by any 
defendants to interrogatories propounded 
by Mr. Malkan or any attorney associated 
with him, and all documents and photostats 
heretofore furnished by any defendant to 
Arnold Malkan or any attorney associated 
with him; 

(2) Order of Judge Dimock, dated July 
25, 1956, requiring plaintiffs to pay reason- 
able expenses of witnesses to be brought 
to New York on depositions noticed by the 
plaintiffs; 

(3) Orders of Judge Ryan, dated October 
15, 1956, requiring plaintiffs to answer cer- 
tain interrogatories. 
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[Lack of Due Diligence] 


The undisputed facts show that plaintiffs 
have failed to prosecute these actions with 
due diligence and have failed to comply 
with orders of the Court. Under such cir- 
cumstances the Court may dismiss the ac- 
tions under Rule 41(b). 


[Order] 


Dismissal under Rule 41(b) would be a 
determination with prejudice. It is, of 
course, undesirable to have a determination 
barring the plaintiffs from any right of re- 
covery in a suit of this nature if there is 
any possibility that the delay in complying 
with the orders has been the fault of the 
attorneys rather than of the plaintiffs. For 
that reason the Court makes the following 
order: 


Ordered, adjudged and decreed that un- 
less the plaintiffs, on or before thirty (30) 
days from the date of this order, comply 
with the orders of Judge Sugarman dated 
April 25, 1957, the order of Judge Dimock 
dated July 25, 1956, and the orders of Judge 
Ryan dated October 15, 1956, and unless 
within the same period plaintiffs secure 
substitution of counsel to represent them in 
these actions the actions will be dismissed 
for lack of prosecution, with costs to the 
defendants against the respective plaintiffs. 
Upon the expiration of the thirty (30) days, 
if plaintiffs have not complied with this 
order, upon proof to this effect, defendants 
may submit ex parte orders of dismissal. 


[Contempt] 


Under the circumstances it becomes un- 
necessary to hold the plaintiffs in contempt. 
The amount of costs can be determined on 
settlement of the decree. 


[1 68,957] United States v. Necchi Sewing Machine Sales Corp.; Elna Sewing 
Machine Co., Inc.; Leon Jolson and Benjamin Krisiloff. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 122-69. Filed February 14, 1958. 
Case No. 1348 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Antitrust Acts 
Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing. 
—Two corporations engaged in the sale and distribution of imported sewing machines and 
two of their officers were prohibited by a consent decree from entering into any agreement 
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with any distributor or dealer to fix or adhere to any fixed prices at which sewing 
machines are sold to third persons, and circulating to any distributor or dealer, for a 
specified period, suggested prices for the sale of sewing machines by distributors or 
dealers. However, the defendants were permitted to list approximate prices for the 
sewing machines in consumer advertising. 


See Combinations and Conspiracies, Vol. 1, J 2011.181; Resale Price Fixing, Voi. 1, 
7 3015.20. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation 
of Markets and Customers.—Two corporations engaged in the sale and distribution of 
imported sewing machines and two of their officers were prohibited by a consent decree 
from entering into any agreement restricting certain franchised distributors or dealers to 
whom or the territory within which any distributor or dealer could sell sewing machines; 
and from restricting the consumers to whom or the territory within which any dealer 
could sell sewing machines. 


See Combinations and Conspiracies, Vol. 1, J 2005.468. 


Combinations and Conspiracies—Exclusive Dealing—Consent Decree—Practices 
Enjoined—Agreements Not to Deal in Competitors’ Products.—Two corporations engaged 
in the sale and distribution of imported sewing machines and two of their officers were 
prohibited by a consent decree from conditioning the continuation of any person as a 
distributor or dealer upon the requirement that the distributor or dealer shall not deal 
in family sewing machines of any competitor of the defendants; and from compelling 
any distributor or dealer to refrain from dealing in family sewing machines of any 
competitor of the defendants. 


See Combinations and Conspiracies, Vol. 1, § 2005.690; Exclusive Dealing, Vol. 1, 
{ 4009.280. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions.—A consent decree entered against two corporations engaged in the sale and 
distribution of imported sewing machines and two of their officers provided that the 
defendants could exercise their respective rights to choose and select distributors and 
dealers and to designate geographical areas in which such distributors and dealers should 
respectively be primarily responsible for wholesaling and retailing sewing machines, and 
to terminate the franchises of distributors and dealers who did not adequately represent 
the defendants and promote the sale of sewing machines in areas so designated as their 
primary responsibility. 

See Department of Justice Enforcement and Procedure, Vol. 2, f 8321.48, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Revision of Distribution Agreements.—Two corporations engaged in the sale and 
distribution of imported sewing machines and two of their officers were ordered to revise 
their distributor and dealer contracts and manuals to conform to the provisions of a 
consent decree entered against them. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and John D. Swartz, 
W. D. Kilgore, Jr., Lawrence Gochberg, Baddia J. Rashid, Max Freeman, Richard B. 


O’Donnell, and Samuel V. Greenberg. 
For the defendants: Lester Lewis Jay. 


Final Judgment and the parties hereto by their respective 

Arcuir O, DAwson, District Judge [In full attorneys having severally consented to the 
text]: The plaintiff United States of America entry of this Final Judgment without trial 
having filed its Complaint herein on June oF adjudication of any issue of fact or law 
28, 1957, the defendants having appeared herein, and without this Final Judgment 


Trade Regulation Reports {| 68,957 


73,840 


constituting evidence or an admission by 
any party hereto with respect to any such 
issue; 

Now, therefore, before the taking of any 
testimony or evidence, and without trial 
or adjudication of any issue of fact or law 
herein, and upon the consent of all the 
parties hereto, it is hereby ordered, ad- 
judged and decreed as follows: 


I 
[Sherman and Clayton Acts] 


This Court has jurisdiction of the subject 
matter hereof and of all the parties hereto. 
The complaint states claims upon which 
relief may be granted against the defendants 
under Section 1 of the Act of Congress of 
July 2, 1890, entitled “An act to protect 
trade and commerce against unlawful re- 
straints and monopolies”, commonly known 
as the Sherman Act, as amended, and Sec- 
tion 3 of the Act of Congress of October 
15, 1914, entitled “An Act to supplement 
existing laws against unlawful restraints 
and monopolies, and for other purposes”, 
commonly known as the Clayton Act, as 
amended. 

II 
[Definitions] 

As used in this Final Judgment: 

(A) “Necchi” shall mean the defendant 
Necchi Sewing Machines Sales Corp., with 
its principal place of business at 164 West 
25th Street, New York, New York; 

(B) “Elna” shall mean defendant Elna 
Sewing Machine Co., Inc., with its principal 
place of business at 164 West 25th Street, 
New York, New York; 

(C) “Person” shall mean an individual, 
partnership, firm, corporation, association 
or other business or legal entity; 

(D) “Distributor” shall mean any person 
(other than the defendants, their subsidi- 
aries and any other person controlled by 
them or any of them) engaged in the pur- 
chase of sewing machines for resale pri- 
marily to dealers; 


(E) “Dealer” shall mean any person 
(other than the defendants, their subsidi- 
aries and any other person controlled by 
them or any of them) engaged in the pur- 
chase of sewing machines from distributors 
for resale primarily to consumers; 


(F) “Sewing machines” shall mean those 
machines, manufactured, distributed or sold 
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by Necchi or Elna, which are commonly 
described as family or household sewing 
machines, designed primarily for use by per- 
sons doing sewing at home and not by 
manufacturers. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply, 
except as otherwise provided herein, to 
such defendant and to each of its sub- 
sidiaries, successors, assigns, officers, di- 
rectors, servants, employees and agents, and 
to all persons in active concert or participa- 
tion with such defendant who receive actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 
[Price Fixing Practices] 


Defendants are jointly and severally en- 
joined and restrained from: 


(A) Entering into, adhering to or further- 
ing any combination, contract, agreement 
or understanding with any distributor or 
dealer to fix or specify prices at which 
sewing machines are sold to third persons; 

(B) Requiring or compelling any dis- 
tributor or dealer to adhere to any fixed, 
suggested or specified prices at which sew- 
ing machines are sold to third persons; 

(C) Disseminating or circulating to any 
distributor or dealer, for a period of two 
years from the date of the entry of this 
Final Judgment, approximate or suggested 
prices for the sale of sewing machines by 
distributors or dealers, provided, however, 
that this subsection (C) shall not be deemed 
to prevent consumer advertising by defend- 
ants, listing approximate prices for the 
sewing machines advertised. 


V 
[Exclusive Dealing | 


(A) Defendants are jointly and severally 
enjoined and restrained from conditioning 
the appointment, designation or continua- 
tion of any person as a distributor or 
dealer upon the requirement that the dis- 
tributor or dealer shall not deal in or sell 
family sewing machines of any competitor 
of defendants Necchi or Elna; 


(B) Defendants are jointly and severally 
enjoined and restrained from coercing or 
compelling any distributor or dealer to 
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refrain from dealing in or selling family 
sewing machines of any competitor of de- 
fendants Necchi or Elna, 


VI 
[Allocation of Territory] 


Defendants are jointly and severally en- 
joined and restrained from entering into, 
adhering to or enforcing any contract, 
agreement or understanding with any dis- 
tributor or dealer: 


(A) Limiting or restricting the franchised 
Necchi distributors or dealers to whom or 
the territory within which any distributor 
or dealer may sell sewing machines; 

(B) Limiting or restricting the con- 
sumers to whom or the territory within 
which any dealer may sell sewing machines; 
provided, however, that such distributors 
and dealers shall provide for servicing, re- 
pair of, and instruction in the use of sewing 
machines as uniformly required by defend- 
ants of distributors and dealers, respec- 
tively. 

VII 


[Permissive Provisions] 


Subject to the provisions of Sections IV, 
V and VI of this Final Judgment, defend- 
ants may exercise their respective rights 
to choose and select distributors and dealers 
and to designate geographical areas in 
which such distributors and dealers shall 
respectively be primarily responsible for 
wholesaling or retailing sewing machines, 
and to terminate the franchises of dis- 
tributors and dealers who do not ade- 
quately represent the defendants and promote 
the sale of sewing machines in areas so 
designated as their primary responsibility. 


VIII 
[Copy of Final Judgment] 


Necchi and Elna are ordered and directed 
to revise their distributor and dealer con- 
tracts and manuals to conform to the 
provisions of this Final Judgment and shall, 
within four months after the date of entry 
of this Final Judgment, deliver true copies 
thereof to the Assistant Attorney General 
in charge of the Antitrust Division and 
shall deliver a true copy of such revised 
distributor’s manual to each of their fran- 
chised distributors and a true copy of their 
revised dealer’s manual to each of their 
franchised dealers, in either case together 
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with a letter or notice specifically indicat- 
ing the revisions therein made in compliance 
with the provisions of this Final Judgment 
and stating that the revisions were made 
pursuant to this Final Judgment. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to the defendants made to their 
principal office, be permitted, subject to any 
legally recognized privilege: 

(A) Access, during the office hours of 
the defendants, to those parts of the books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents 
in the possession or under the control of 
the defendants which relate to any matters 
contained in this Final Judgment; 


(B) Subject to the reasonable con- 
venience of the defendants and without 
restraint or interference from the defend- 
ants, to interview officers or employees of 
the defendants, who may have counsel 
present, regarding any such matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, the de- 
fendants shall submit such reports in writ- 
ing with respect to the matters contained 
in this Final Judgment as may from time 
to time be necessary to the enforcement 
of this Final Judgment. 

No information obtained by the means 
permitted in this Section IX shall be di- 
vulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
the Deparment of Justice except in the 
course of legal proceedings in which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as atherwise required by law. 


x 


[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
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The Baltimore and Ohio Railroad Company, et al. v. Aircoach Transport Association, 
Inc., et al. 


The Pennsylvania Railroad Company, et al. v. Aircoach Transport Association, Inc., 
et al. 


New York Central Railroad Company v. Aircoach Transport Association, Inc., et al. 


In the United States Court of Appeals for the District of Columbia Circuit. Nos. 
14053, 14054, 14055, and 14056, respectively. ‘Decided February 25, 1958. 


Appeals from the United States District Court for the District of Columbia, JosEPH 
C. McGarracny District Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Applicability of Sherman Act to Common Carriers— 
Regulated Industries—Jurisdiction of District Court and Interstate Commerce Com- 
mission.—In an air carriers’ antitrust action charging that certain railroads violated the 
Sherman Act by making concerted special rate quotations to military establishments, a 
trial court injunction against the railroads was dissolved on appeal. The reviewing court 
held that the antitrust immunity conferred by Section 5a of the Interstate Commerce Act 
might apply to concerted rate quotations made to the Government under Section 22 of 
the Interstate Commerce Act (providing for reduced rates to the Government), as it 
existed prior to its amendment, and that, although the Interstate Commerce Commission 
might not have exclusive primary jurisdiction over the subject matter of the air carriers’ 
suit, the trial court should have retained its jurisdiction and withheld its decision on the 
interpretation of the Interstate Commerce Act and existing agreements approved under 
Section 5a, insofar as the challenged practices were concerned, until the Commission had 
had an opportunity to decide initially whether, in its view, the railroads could, with respect 
to those practices, be relieved from the operation of the antitrust laws under the Inter- 
state Commerce Act and, if so, whether they had been so relieved by any approved 
agreement, and, if so, by which agreement or agreements, by what provisions thereof, and 
as of what date. 


See Combinations and Conspiracies, Vol. 1, § 2039.70; Private Enforcement and 
Procedure, Vol. 2, J 9007.60. 


Price Fixing—Concerted Rate Quotations to the Government—Variable Spot Bids— 
Package Bids—Legality—tIn dissolving an injunction prohibiting railroads from offering 
to the military agencies variable spot rate and package rate quotations arrived at in 
concert, the reviewing court noted that the railroads’ practices constituted a system of 
price fixing among competing nonconnecting carriers and were, consequently, illegal 
per se under the Sherman Act, unless the antitrust laws were relieved of their operation 
by virtue of Section 5a of the Interstate Commerce Act. The court found that package 
bids (involving movements from a single starting point to a number of different destina- 
tions, in which the railroads, through their joint agent, agreed to transport military per- 
sonnel on an “all or nothing basis”), besides being bids at fixed prices, were accompanied 
by a condition that the Government must give certain specified traffic to the railroads 
which otherwise might have gone to certain air carriers. The court, noting that the 
Supreme Court of the United States had found per se illegality where one who had a 
monopoly in one place used it to acquire exclusive privileges where he had competitors, 
held the condition illegal per se. The court further noted that even if it were found 
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that the practices were immunized by Section 5a, if the practices were part of an effort 
by railroads in combination or conspiracy to eliminate the competition of certain air 
Carriers, rather than used merely to meet that competition, such practices would be 
removed from the protection of Section 5a of the Interstate Commerce Act. 


See Combinations and Conspiracies, Vol. 1, $ 2011.355, 2039.70. 


For the appellants: Douglas F. Smith, of the bar of the Supreme Court of Illinois, 
bro hac vice, by special leave of Court, with whom Richard J. Flynn, Amos M. Mathews, 
Joseph D. Feeney, Jr., and John Bodner, Jr., were on the brief, for appellants in No. 
14053, and Hugh B, Cox, with whom Paul F. McArdle was on the brief, for appellants 
in No, 14055, argued for all appellants. William E. Miller, Stephen Ailes, and Richard A. 
Whiting were on the brief for appellants in No. 14054. James C. McKay also entered an 
appearance for appellants in No. 14055. Edward K. Wheeler was on the brief for appel- 


lants in No. 14056. 


For the appellees: David I. Shapiro, of the bar of the Court of Appeals of New York, 
pro hac vice, by special leave of Court, with whom Gerhard P. Van Arkel was on the 


brief. 


Vacating a judgment of the U. S. District Court, District of Columbia, 1957 Trade 


Cases { 68,762. 


Before Witpur K. Mitrer, BAzELon and Fauy, Circuit Judges. 


Fauy, Circuit Judge [Jn full text]: Piain- 
tiffs in the District Court, appellees, herein- 
after called Aircoach, are four supplemental 
air carriers and the Aircoach Transporta- 
tion Association, Inc., to which they belong. 
They sued forty railroads and two unin- 
corporated rate committees,’ hereinafter 
jointly called the Railroads, appellants, for 
treble damages and a permanent injunction 
under the Clayton Antitrust Act,’ alleging 
facts which would ordinarily constitute vio- 
lations of sections 1 and 2 of the Sherman 
Antitrust Act* by reason of practices of 
the Railroads in connection with their 
charges for military traffic of the United 
States. 


The case was decided by the District 
Court on cross motions for summary judg- 
ment, which were heard on the pleadings, 
exhibits and affidavits filed by the parties. 
The essential undisputed facts we think 
may be briefly summarized as follows: 


[Facts] 


During World War II and through 1948 
the railroads handled some 97 per cent of 
the military passenger traffic. Beginning in 
1949 buses and air carriers began to com- 
pete for this traffic. By 1954 the railroads’ 
share dropped to 48 per cent and the non- 
scheduled air carriers received 34 per cent. 


In 1953 the Railroads adopted two rate 
practices complained of in this action. One 
is the concerted quotation of “variable spot 
bids.” Through a joint agent the Railroads 
bid for military traffic at variable rates 
which might drop to fifty per cent below 
their published commercial schedules. The 
joint agent acts not only for connecting but 
also for competing Railroads in offering the 
single price. The second practice is the 
making of “package bids,” involving move- 
ments from a single starting point to a 
number of different destinations. The air 
carriers are unable to participate in portions 
of these movements because of the shert 
distance involved, lack of airfield facilities, 
or size of the movement. The Railroads, 
through their joint agent, make “package 
bids’ in which they agree to transport the 
military personnel in these movements on 
an “all or nothing” or “package” basis. 
The prorated bid of the Railroads might be 
higher than that of the air carriers on those 
portions of the movement where the latter 
are able to compete, but the Railroads re- 
ceive the entire contract. 

As the complaint alleges, since 1914 cer- 
tain railroads have negotiated special rates 
with the military agencies of the Govern- 
ment for the transportation of personnel 
by overall contracts. The contract cur- 
rently in effect, Joint Military Passenger 


1 Only twenty-nine railroads and one rate com- 


mittee are appellants here. : 
2 38 Stat. 731, 737 (1914), 15 U. S. C. §§ 15, 26 


(1952). 
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Agreement No, 29, provides that the rail- 
roads shall deal through joint agents and 
shall give the military agencies a standard 
reduction of ten per cent below commercial 
rates. The Agreement also provides that 
the railroads may make through their joint 
agent “separate special arrangements 

more advantageous to the Government.” 


[Defenses] 


The Railroads raised several defenses of 
law, which may be summarized: (1) that 
the quotations complained of were made 
pursuant to section 22 of the Interstate 
Commerce Act* and have been immunized 
from the operation of the antitrust laws by 
an agreement approved by the Interstate 
Commerce Commission pursuant to section 
Sa of that Act.° Section 22 provides that 
nothing in the Act “shall prevent the car- 
riage of property free or at reduced 
rate for the United States or the 
transportation of persons for the United 
States Government free or at reduced rates.” 
Section 5a(2) provides that any carrier, sub- 
ject to the Act, “party to an agreement be- 
tween two or more carriers relating 
to rates suinayiee apply to the [In- 
terstate Commerce] Commission for ap- 
proval of the agreement,” and if such 
approval is forthcoming section 5a(9) re- 
lieves the parties thereto “from the opera- 
tion of the antitrust laws with respect to 
thejmaking sl. ,.and= i. carmyine outiot 
such agreement . .’ Further, the Rail- 
roads contend that agreements which the 
Commission had approved covered the chal- 
lenged practices; (2) that Interstate Com- 
merce Commission has exclusive primary 
jurisdiction over the subject matter involved. 


[District Court’s Rulings] 


The District Court granted the motion of 
Aircoach for summary judgement, leaving 
open, however, the amount of damages, and 
holding that the antitrust immunity of sec- 
tion 5a does not apply to concerted section 
22 quotations, that the Interstate Commerce 
Commission does not have exclusive pri- 
mary jurisdiction, and that the concerted 
section 22 quotations complained of are 
illegal per se under the antitrust laws, The 
court permanently enjoined the Railroads 
from offering to the military agencies vari- 


424 Stat. 387 (1887), as amended, 49 U. S. C. 
§ 22 (1952). The part of § 22 pertinent at this 
point is now § 22(1) as a result of the Act of 
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able spot rate and package rate quotations 
arrived at in concert. The injunction was 
limited, however, so as not to apply to such 
concerted quotations for through transpor- 
tation over a single route operated by two 
or more railroads. This court suspended 
the injunction pending the appeals. The 
several appeals, consolidated in this court, 
are from the same order of the District 
Court. 


We first consider whether any reduced 
rates permitted by section 22 may be made 
the subject of an agreement which the 
Commission may approve under section 5a. 
If not, and if the challenged practices are 
illegal per se, the judgment of the District 
Court should be affirmed. 


[Agreements Subject to Approval] 


No entirely convincing answer to the 
first of these questions seems possible as 
of the time of the order of the District 
Court. Shortly thereafter, by an Act ef- 
fective August 31, 1957, Pub. L. No. 85-246, 
85th Cong., lst Sess., 71 Stat. 564, Congress 
amended section 22 to make clear that 
thenceforth the provisions of paragraph (9) 
of section 5a, carrying relief from the anti- 
trust laws, should apply to quotations or 
tenders of rates, fares, or charges made 
under section 22. The Amendment, how- 
ever, explicitly provides that nothing in it 
“shall affect any liability or cause of action 
which may have accrued prior to” its effec- 
tive date. We accordingly must decide this 
case without regard to the Amendment, un- 
less it bears somehow on the meaning of 
the pre-existing terms of the Act. As to 
this, on the one hand it refers to “quota- 
tions or tenders of rates, fares or charges” 
for the transportation of property or per- 
sons free or at reduced rates, which the 
Amendment now for the first time requires 
to be in writing or to be confirmed in writ- 
ing, with a copy submitted to the Commis- 
sion by the carrier. Only upon submittal 
of a quotation or tender made pursuant to 
an agreement approved under section 5a 
shall paragraph (9) of that section apply, 
with consequent relief from the antitrust 
laws. On the other hand, the Amendment 
states that these provisions, presumably 
those of paragraph (9) of section 5a, “shall 
continue” to apply as to any such approved 
August 31, 1957, Pub. L. No. 85-246, 85th Cong., 


1st Sess., 71 Stat. 564, discussed infra. 
5°62 Stat. 472 (1948), 49 U. S. C. § 5b (1952). 
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agreement under which any such quotation 
or tender was made prior to the Amend- 
ment. The several terms referred to would 
appear to neutralize the Amendment in- 
sofar as it bears on this case. See n. 14, 
infra. 

[General Statutory Scheme] 


The general scheme of the Interstate 
Commerce Act is that rates, fares, and 
charges shall be filed with the Commission ° 
and shall not be changed when filed and 
published except upon thirty days notice 
to the Commission and to the public,’ and, 
when schedules stating a new rate, fare, or 
charge are filed, that there is authority in 
the Commission either upon complaint or 
upon its own initiative to suspend the 
same.* These provisions illustrate the gen- 
eral plan for regulation and supervision of 
rates for public protection; and this plan 
is not applicable to the questioned section 
22 practices used by the Railroads during 
the period here involved.® Aircoach accord- 
ingly urges that those practices are not 
rates which may be the subject of an agree- 
ment approved under section 5a, as Con- 
gress did not mean to exempt from the 


8 


6 24 Stat. 381 (1887), as amended, 49 U. S. C. 
§ 6(1) (1952). Transportation generally is for- 
bidden unless rates have been filed therefor. 
34 Stat. 587 (1906), as amended, 49 U. S. C. 
§ 6(7) (1952). 

724 Stat. 381 (1887), as amended, 49 U. S. C. 
§ 6(3) (1952). 

8 36 Stat. 552 (1910), as amended, 49 U. S. C. 
§ 15(7) (1952). 

9See Southern Pac. Co, v. United States, 272 
U. S. 445, 448; Southern Pac. Co. v. United 
States, 62 Ct. Cl. 391, 399-400; Illinois Cent. R. 
v. United States, 58 Ct. Cl. 182, 184; Thompson 
v. Baltimore € O. R., 59 F. Supp. 21, 35-38 
(E. D. Mo.), modified on other grounds, 155 F. 
2d 767 (8th Cir.): United States v. Southern Pac. 
Co., 25 I. C. C. 255, 258. And see United States 
%. Union Pac. R., 28 I. C. C. 518, 524; In re 
Contracts for Free Transportation, 16 I. C. C. 
246, 249. 

10 The pertinent legislative history is that of 
the Bulwinkle-Reed Bill the enactment of which 
in 1948 brought section 5a into the law. The 
companion bills were S. 110 and H. R. 221, 
80th Cong, (1947-48). 

11H. Conf. Rep. No. 2005, 80th Cong., 2d Sess. 
(1948): S. Rep. No. 44, 80th Cong.. 1st Sess. 
4, 13 (1947); H. R. Rep. No. 1100, 80th Cong., 
1st Sess. 11-12 (1947); S. Rep. No. 1511, 79th 
Cong., 2d Sess. 36 (1946); 94 Cong. Rec. 5627-32, 
5635, 5640-41, 6642, 6653, 6657, A-3926, A-4032-34 
(1948); 93 Cong. Rec. 6592, 6595-96, 6701-05 
(1947); 92 Cong. Rec. 10241, 10257, 10269-70 
(1946); 91 Cong. Rec. 11749-50, 11755-56 (1945) ; 
Hearings, Senate Committee on Interstate and 
Foreign Commerce on H. R. 2536, 79th Cong., 2d 
Sess. 41-42, 70, 116-21, 158, 174, 228-29, 267, 1157 
(1946): Hearings, Senate Committee on Inter- 
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antitrust laws concerted action with respect 
to rates which are not subject to the regulation 
and supervision of the Commission. 


[Legislative History] 


Legislative history,” in addition to the 
general scheme of the Act, is cited to sup- 
port this position.” Representative Bulwinkle, 
in explaining the section 5a provisions, 
which took his name, indicated they would 
not permit two carriers to bypass the Com- 
mission in establishing rates; the carriers 
would still be required to file their rate pro- 
posals with the Commission, which was not 
so with respect to section 22 rates prior to 
the Amendment of August 31, 1957. The 
Commission was to retain power to deter- 
mine whether or not the rate proposals 
should be placed in effect.” See statement 
of Senator Reed at 94 Cong. Rec. 6642 
(1948); statement of Senator Myers, 94 
Cong. Rec. 6657 (1948); statement of Repre- 
sentative Wolverton, 94 Cong. Rec. A-3926 
(1948); and explanation of Representa- 
tive Bulwinkle, 94 Cong. Rec. A-4032-34 
(1948).*%* All these references support the 
view that concert in proposing rates under 


state and Foreign Commerce on H. R. 2536, 79th 
Cong., 2d Sess. 9, 101, 1380 (1946); Hearings, 
Senate Committee on Interstate and Foreign 
Commerce on S. 942, 78th Cong., 1st Sess. 870-76, 
878 (1943); Hearings, House Committee on In- 
terstate and Foreign Commerce on H. R. 221 
and S. 110, 80th Cong., 1st Sess. 33-34, 83-84 
(1947). See also H. Rep. No. 2633, 84th Cong., 2d 
Sess. 2 (1956); S. Rep. No. 1655, 83rd Cong., 
2d Sess. 4-5 (1954); S. Rep. No. 1683, 82d Cong., 
2d Sess. 5 (1952); Hearings, Senate Interstate 
and Foreign Commerce Committee, on S. 377, 
S. 378, S. 937, S. 939 and’ S. 943, 85th Cong., 1st 
Sess. 39 (1957). 


2294 Cong. Rec. 5629 (1948). 


13 Representative Bulwinkle said that the Bul- 
winkle-Reed bill, 

does not give carriers the right to fix rates 

F . . Under the bill the carriers have only 

the right they now have to propose rates to 

the ICC. The power to fix rates remains in 

the Interstate Commerce Commission... . 


. The only actions of regulated carriers 
which are declared to be not subject to the 
antitrust laws are such action's as are them- 
selves subject to complete regulations in the 
public interest by the Interstate Commerce 
Commission—a situation totally different from 
that applying to unregulated business. 

The purpose of the antitrust laws is to 
protect the public from price fixing at the 
hands of private business. But in the field of 
transportation this protection is already pro- 
vided through Government price fixing by the 
Interstate Commerce Commission, 

94 Cong. Rec. A-4032-33 (1948). 
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agreements approved by the Commission 
was to be permitted because the Commis- 
sion could control the rates proposed; 
absent such control it would be inconsistent 
with the Congressional plan to exempt rate 
practices from the antitrust laws; and such 
inconsistency would occur with respect to 
these spot and package bids reached in con- 
cert and offered to the military services as 
alleged in the complaint.* 


[Approval of Section 22 Rates] 


Nevertheless, we think the general statu- 
tory scheme referred to does not necessitate 
a conclusion that no section 22 reduced 
rates may be concertedly offered under the 
authority of an agreement approved by the 
Commission under section 5a. Though not 
subject to the same regulation as com- 
mercial rates, all section 22 terms for govern- 
mental carriage are not, for that reason, 
altogether beyond concerted action permis- 
sible under section 5a. The Act is designed 
primarily for commercial traffic. Section 22 
is apart from this primary design. It is a 
concession to the Government.” But the 
fact that section 22 reduced rates are not 
within the chief regulatory plan for com- 
mercial rates does not remove them from 
the Act entirely. The Commission itself has 
construed some of its regulatory power to 
apply to section 22 rates. Recently it held 
it had the power to require them to be 
filed, though it had not exercised the power. 
See statement of the Commission in Ex 
Parte 192, Reduced Rates Under Section 22, 
Special Filing Rule, 299 1. C. C. 417. Repara- 
tions have been awarded with respect to 
them when they have been found to be 
excessive, Police Jury of Caddo, La. v. St. 
Lous S. W. Ry., 78 1. C. C. 235. And there 
is no compelling reason why the power of 
the Commission to approve an agreed ap- 


144The fact that Congress in the 1957 Amend- 
ment found it necessary to bring § 22 rates 
within at least some supervision of the Com- 
mission when they explicitly stated that § 5a 
applies to § 22 rates lends support to this con- 
tention. Support can also be had from Repre- 
sentative Bulwinkle’s statement that the reason 
a House amendment to the original Senate bill 
was adopted to limit the §5a immunity pro- 
vision to rates rather than extend it to matters 
of service to the public, as originally pro- 
posed, was that it was felt that agreements to 
curtail service would not be subject to ICC con- 
trol and that immunity from ‘‘the restraint of 
the antitrust laws would leave this area of 
carrier activity covered by neither law.” 94 
Cong. Rec, A-4033 (1948). 
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proach to terms of carriage should not ex- 
tend to carriage for the Government at 
reduced rates. Reduced rates for transpor- 
tation incident to our huge defense estab- 
lishment should not, unless the Act clearly 
so requires, be left altogether beyond the 
reach of the Commission’s power to approve 
agreements with respect to transportation. 
We find no statutory language, and no 
emanation from the statute as a whole, 
which requires this. We are fortified in this 
view by the fact that the Commission has 
heretofore approved agreements under sec- 
tion 5a containing references to section 22 
rates. See, for example, Art. XV, §1(j), 
Articles of Organization and Procedure of 
the Western Traffic Association, contained 
in ICC docket Section 5a Application No. 
2; Art. II, §13(d), Agreement of Eastern 
Railroads, contained in ICC docket Section 
5a Application No. 3. 276 I. C. C. 183, 277 
I. C. C. 279.% Furthermore, upon the basis 
of extensive testimony in committee hear- 
ings on section 5a, bearing on its possible 
application to section 22 “rate adjustment” ™ 
or reduced rates for war materials, the 
House and Senate Committee Reports pointed 
out that the evidence was convincing that 
the joint organizations maintained by the 
carriers were not only necessary to enable 
them to meet the commercial requirements 
of the nation but also were indispensable to 
the requirements of national defense. This 
appears to refer to testimony at the hear- 
ings urging continued protection for the 
railroads from the antitrust laws, as had 
existed under Certificate No. 44 of the War 
Production Board prior to the enactment of 
section 5a, so that the defense establish- 
ment could continue to obtain reduced rates 
under section 22. H. R. Rep. No. 1100, 80th 
Cong., Ist Sess., 11; S. Rep. No, 44, 80th 
Cong., Ist Sess. 12 (1947). 


Southern Pac. Co. v. United States, 62 Ct. 
Cl. 391, 399-400. 

18 See also the following approved agreements, 
which in their full text can be found! only in 
their respective dockets: Illinois Freight Ass’n 
—Agreement, Section 5a Application No. 21, 283 
I. C. C. 17; Southern Freight Ass’n—Agree- 
ments, Section 5a Application No. 6, 283 I. C. C. 
245; Southern Ports Foreign Freight Comm.— 
Agreement, Section 5a Application No. 19, 284 
I. C. C. 775; Railroad Interterritorial Agree- 
ment, Section 5a Application No. 26, 287 I. C. C. 
701. And see All American Airways, Inc. v. Abil- 
ene & Southern Ry., 297 I. C. C. 313, 316. 

“ Hearings on H. R. 2536, House Committee. 
on Interstate and Foreign Commerce, 79th 
Cong., 1st Sess., pp. 389-90 (1945). 
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[Holding] 


We resolve the ambiguous situation by 
holding as a matter of statutory construc- 
tion that not all reduced rates under sec- 
tion 22 are necessarily to be excluded from 
concerted action under agreements approved 
by the Commission under section 5a, and 
therefore left unprotected from the opera- 
tion of the antitrust laws under section 
5a(9). The holding of the District Court 
to the contrary we think is error. 


It does not follow, however, that the 
practices here involved may validly be in- 
cluded, or in fact are included, within any 
agreement which has been approved under 
section 5a. 


The Railroads say that the Commission 
has decided that the practices have been 
validly permitted by agreements it has ap- 
proved,* citing All American Airways, Inc. 
v. Abilene & Southern Ry., 297 I, C. C. 313. 
There certain air carriers complained to the 
Commission that practices like those now 
attacked were contrary to the national trans- 
portation policy, particularly the policy re- 
garding unfair or destructive competitive 
practices and the national defense. The 
Commission dismissed the complaint, hold- 
ing in the end that complainants showed no 
injury, in which circumstance it also held 
it could not say the procedures assailed 
constituted unfair or destructive competi- 
tive practices or contravened the national 
transportation policy. In the course of its 
decision, however, the Commission said the 
practices had been approved as the result 
of meetings of the passenger associations 
and committees “as provided in the section 
5a agreements,” that in arriving at the amount 
of reductions “in their special section 22 
quotations to the military, the railroads ap- 
parently have followed strictly the pro- 
cedures approved in the section 5a proceedings” 
which the complainants contended were not 
contemplated by the Congress in enacting 
section 22, nor by the Commission in ap- 
proving agreements under section 5a.” The 
Commission also referred to the fear of 
complainants that it was the collusive in- 
tention of the Railroads to make future bids 
below out-of-pocket cost in order to destroy 


18 The allegedly approved agreements referred 
to are those collected at note 16, supra. 

19 297 I. C. C. at 316. 

2 Jd. at 318. Allegations of a similar nature, 
hereinafter referred to. are contained in the 
papers filed by Aircoach in the District Court 
in this case. 
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rather than to met competition; in other 
words, “to drive the airlines out of business, 
and then restore their fares to their former 
level.” “But,” said the Commission, “this 
conclusion cannot properly be drawn from 
statements referred to nor from any of the 
other evidence presented.” ” 


It is not clear to us that the Commission 
decided in Abilene that the practices were 
within section 5a in the contemplation either 
of Congress or of the Commission. That 
the Railroads used procedure approved by 
the Commission does not mean that practices 
thus arrived at were validly the subject of 
such procedure. Some types of section 22 
reduced rates, such as a discount at a fixed 
percentage below commercial rates, might 
be within Act and agreement, yet a pro- 
cedure validly applicable to the reaching of 
such a reduced rate, when used for these 
other practices, would not bring the latter 
within either Act or agreement. And we do 
not ourselves find any clear provision in 
any agreement which has been approved 
which applies to these practices. All agree- 
ments before us were approved by the 
Commission prior to 1953 when the com- 
petitive situation led the Railroads to initi- 
ate these practices.” Joint Military Passenger 
Agreement No. 29, the current contract be- 
tween the military services and the Rail- 
roads, can be of little help. It is not a sec- 
tion 5a agreement approved by the Commis- 
sion and, moreover, while it provides that 
the Railroads are free to make through 
their joint agent “separate special arrange- 
ments” more advantageous to the Govern- 
ment than the usual ten per cent reduction, 
it is by no means certain that a concerted 
plan for variable spot and package quota- 
tions is to be read into that provision. In 
any event the Commission has not dealt 
with the provision in that context. 


[Exclusive Primary Jurisdiction] 


The Railroads vigorously contend at this 
point that the question whether or not the 
practices can be or are covered by any sec- 
tion 5a agreement is within the exclusive 
primary jurisdiction of the Commission. 
They rely principally upon section 5a(7), 
here set forth in the margin.” We do not 

21 See agreements cited at note 16 supra. 

2 (7) The Commission is authorized, upon 
complaint or upon its own initiative without 
complaint, to investigate and determine whether 
any agreement previously approved by it under 


this section, or terms and conditions upon which 
such approval was granted, is not or are not in 


| 68,958 


73,848 


read that provision as do the Railroads. It 
seems to us to authorize the Commission 
to determine whether an agreement which 
it has approved, or the terms and conditions 
of its approval, conforms with the standard 
set forth in paragraph 5a(2), or whether 
such terms and conditions are not necessary 
for that purpose, and to determine that 
either the approval, or the terms and con- 
ditions of the approval, should be modified 
to bring about conformity with such stand- 
ard. The standard referred to is the “fur- 
therance of the national transportation policy 
declared in this Act 1. found at 49 
U. S. C., preceding section 1. The policy 
there declared, to be somewhat repetitious, 
is inter alia to encourage the establishment 
and maintenance of reasonable charges with- 
out “unfair or destructive competitive prac- 
tices,” all to the end of developing a national 
transportation system “to meet the needs 
of the commerce of the United States, of 
the Postal Service, and of the national de- 
fense.’ From this it appears that, should 
the challenged practices by thought by the 
Commission to be unfair or destructive 
competitive practices or otherwise incon- 
sistent with the policy of the Act, section 
5a(7) would militate against approval of 
any agreement authorizing them. This is 
quite different from saying that the practices 
when engaged in by the Railroads could 
have been or in fact were authorized by any 
approved agreement. Section 5a(7) is not 
in terms or, we think, in meaning a pro- 
vision for the determination of either of 
those questions. Compare S. S. W., Inc. v. 
Air Transport Ass'n [1950-1951 Trapre Cases 
762,885], 89 U.S. App, D. C. 273, 191 
2d 658. 


[Prior Authorities Distinguished] 


Aircoach, contending against the exclu- 
sive primary jurisdiction of the Com- 
mission, points to Petition of Household 
Goods Carriers Bureau, Inc., ICC Docket 
No. 32154, of May 9, 1957. There the 
Commission held that an issue as to im- 
munity from the antitrust laws based on 


conformity with the standard set forth in para- 
graph (2), or whether any such terms and con- 
ditions are not necessary for purposes of con- 
formity with such standard, and, after such 
investigation, the Commission shall by order 
terminate or modify its approval of such agree- 
ment if it finds such action necessary to insure 
conformity with such standard, and shall modify 
the terms and conditions upon which such ap- 
proval was granted to the extent it finds neces- 
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the provisions in section 5a(9), “with re- 
spect to any particular action between car- 
riers parties to such agreements, or by such 
parties with carriers not parties,” is not 
within the jurisdiction of the Commission 
at all. It is not clear to us that the Com- 
mission meant to disclaim jurisdiction over 
any question of coverage whenever an anti- 
trust charge is made. The Commission 
might have considered that even were a 
rate or pratcice covered there would re- 
main the question whether it were validly 
covered and, therefore, protected by section 
5a(9), and that this was a matter for the 
courts. Or the Commission might have had 
in mind that a practice which could validly 
be adopted in concert might nevertheless 
offend the antitrust laws when used as a 
weapon to destroy competition, and that 
this was for the courts. As Abilene is not 
in our view a definitive Commission de- 
cision that the pratcices here involved can 
be or are covered, so Household Goods is not 
a definitive decision against the Commis- 
sion’s capacity to determine those questions. 


Nevertheless, the questions are appropri- 
ate for Commission consideration, even 
though, as we believe, exclusive primary 
jurisdiction over either of them does not 
reside in the Commission by reason of sec- 
tion 5a(7). Compare Myers v. Bethlehem 
Corp., 303 U. S. 41, 48. The agreements 
relied upon by the Railroads had Commis- 
sion approval. While the challenged prac- 
tices arose subsequently to such approval, 
and seriously affect another industry, they 
arose nonetheless in the industry with re- 
spect to which the Commission has ex- 
pertise and large responsibilities, and they 
are defended as authorized by the Com- 
mission’s governing statute and by its ad- 
ministration thereof. In this situation, “the 
court should exercise equitable discretion 
to give that agency the first opportunity to 
pass on the issue.” Order of Ry. Conductors 
v. Pitney, 326 U. S. 561, 566, 567; Thompson 
v. Texas Mexican Ry., 328 U. S. 134, 151. 
In each of these cases the Supreme Court 
directed the District Court to suspend its 


sary to insure conformity with such standard 
or to the extent to which it finds such terms 
and conditions not necessary to insure such 
conformity, The effective date of any order 
terminating or modifying approval, or modify- 
ing terms and conditions, shall be postponed 
for such period as the Commission determines 
oe reasonably necessary to avoid undue hard- 
ship. 
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own decision pending opportunity for ad- 
ministrative action by the appropriate agency, 
and in Thompson the agency was the Inter- 
state Commerce Commission. Cf. United 
States v. Western Pac. R. Co., 352 U. S. 59; 
Capital Transit Co. v. Safeway Trails, Inc., 
92 U.S. App. D. C. 20, 201 F. 2d 708. 


[Ruling] 


In short, the court, while retaining juris- 
diction, should in its discretion withhold 
decision on the interpretation of the statute 
and existing agreements approved under 
section 5a, insofar as the challenged prac- 
tices are concerned, until the Commission 
has had an opportunity to decide initially 
whether in its view the Railroads can, with 
respect to those practices, be relieved of the 
operations of the antitrust laws under the 
statute and, if so, whether they have been 
so relieved by any approved agreement, 
and, if so, by which agreement or agree- 
ments, by what provisions thereof, and as 
of what date. The Commission might dis- 
claim jurisdiction, or for some other reason 
might refrain from deciding these ques- 
tions. We do not hold that it is required to 
decide them. The court could then proceed 
according to its own light to interpret 
either the statute or the agreements. 


The foregoing assumes that the practices 
bring the Railroads into violation of the 
antitrust laws unless relieved of their opera- 
tion by virtue of section 5a(9). The District 
Court held the practices to be illegal per se. 
We agree, unless they are so relieved. 


[Price Fixing] 


The practices constitute a system of price- 
fixing in concert by competing, noncon- 
necting carriers. We are unable in law 
to distinguish such concerted fixing of 
charges and conditions for transportation 
from price-fixing of commodities, see Georgia 
v, Pennsylvania R. [1944-1945 TrapE CAsEs 
7 57,344], 324 U. S. 439; cf. Umted States v. 
Vellow Cab Co. [1946-1947 TrapE CASES 
57,576], 332 U. S. 218, and we emphasize 
that the practices enjoined are not those of 
connecting carriers for through transporta- 
tion, but those which result from concert 


23'The range does not permit a discount of 
more than 50% below the commercial rate. 

24 The fact that section 22 provides that ‘‘noth- 
ing in this chapter shall prevent the. . . trans- 
portation of persons for the United States Gov- 
ernment free or at reduced rates...’’ we think 
does not affect the question of concerted fixing 
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between competing and nonconnecting car- 
riers. These carriers agree among themselves, 
through their joint agent, on a charge within 
a certain range.” This is price-fixing among 
competitors and as such is illegal per se 
under the Sherman Act. United States v. 
Socony-Vacuum Oil Co. [1940-1943 Trane 
Cases J 56,031], 310 U. S. 150; Ethyl Gaso- 
line Corp. v. United States [1940-1943 TrapE 
Cases { 56,013], 309 U. S. 436, 458; United 
States v. Trenton Potteries Co., 273 U. S. 392. 
To be illegal, prices need not be inflexibly 
set at any one point, but 


prices are fixed . . . if the range within 
which purchases or sales will be made 
is agreed upon They are fixed 
because they are agreed upon. 


United States v. Socony-Vacuum Oil Co., 
supra at 222; see Swift & Co. v. Umited 
States, 196 U. S. 375.% 


The Railroads contend that what occurs 
is price-cutting, which is not per se con- 
demned by the antitrust laws, citing Schine 
Chain Theaters, Inc. v. United States [1948- 
1949 Trapve Cases { 62,245], 334 U. S. 110. 
There the cutting of prices was by a com- 
bination of ownership interests at theaters 
they owned or in which they had a financial 
interest; here the so-called price-cutting is 
agreed upon between competitors. See 334 
U. S. at 120-21, where the Court said there 
was “a bare finding that at times Schine 
[the group] cut admission prices,” lacking 
the element that the practice “was in pur- 
pose or effect employed as an instrument of 
monopoly power.” 


[Package Bids] 


The package bids, besides being bids at 
fixed prices, are accompanied by a condition 
that the Government must give certain 
specified traffic to the Railroads which 
otherwise might go to Aircoach. This con- 
dition is also illegal per se, for the Supreme 
Court has found per se illegality where 
one who has a monopoly in one place uses 
it to acquire exclusive privileges where he 
has competitors. United States v. Griffith 
[1948-1949 Trape Cases { 62,246], 334 U. S. 
100; International Salt Co. v. United States 


of reduced rates among competitors. The 
permission granted to the carriers to transport 
for the Government free or at reduced rates is 
not a permission to competitors to agree upon 
a particular rate or a rate within a particular 
range. 
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[1946-1947 TrapvE Cases {[ 57,635], 332 U. S. 
392 


[Eliminating Competition] 


One further substantive legal question must 
be considered. Even though it should be 
found in the end that the practices as such 
have been validly immunized by section 5a 
approved agreements, nevertheless, if they 
are part of an effort by Railroads in com- 
bination or conspiracy to eliminate the com- 
petition of Aircoach, rather than used merely 
to meet that competition, the practices would 
be removed from the protection of section 
5a(9). We do not think the Act or any agree- 
ment which has been approved under it can be 
construed as authorizing the use of such prac- 
tices for the purpose of eliminating the com- 
petition of Aircoach for the section 22 trans- 
portation involved. See, by analogy, American 
Tobacco Co. v. United States [1946-1947 
TravE Cases { 57,468], 328 U. S. 781, 809; 
Georgia v. Pennsylvania R., supra at 458; 
Kobe, Inc. v. Dempsey Pump Co. [1952 TRapE 
Cases § 67,312], 198 F. 2d 416, 422 (10th 
Cir.); Noerr Motor Freight, Inc v. Eastern 
R. R. Pres. Conf. [1957 Trape Cases 
7 68,827], 155 F. Supp. 768, 814-16, 822-25 
(E. D. Pa.); Parmelee Transp. Co. v. Keeshin 
[1956 Trape Cases { 68,4841, 144 F. Supp. 
480, 484 (N. D. Ill); Noerr Motor Freight, 
Inc. v. Eastern R. R. Pres. Conf. [1953 Trapve 
CASES J 67,544], 113 F. Supp. 737, 742-44 
(E. D. Pa.); Slick Airways, Inc. v. Ameri- 
can Airlines, Inc. [1950-1951 Trane Cases 
62,889 and 1952 Trape Cases { 67,371], 
107 F. Supp. 199, 214 (D. N. J.), appeal 
disnussed sub nom. Slick Airways, Inc. v. 
Forman [1953 TrapE Cases J 67,466], 204 F. 
2d 230, (3d Cir.), cert. den., 346 U. S. 806; 
United States uv, Association of American 
Railroads [1944-1945 Trape Cases § 57,417], 
4 F. R. D. 510, 526 (D. Neb.). In the Dis- 
trict Court allegations and verified state- 
ments were made on behalf of Aircoach to 
the effect that the practices enjoined were 
in purpose employed by Railroads to elimi- 
nate the competition of Aircoach. Not- 
withstanding this, both Aircoach and Rail- 
roads moved for summary judgment. In 
the circumstances we construe each motion 
as a claim by the movant that it was en- 
titled to judgment as matter of law on 
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those facts which were undisputed. The 
motion of Railroads is not to be construed 
as admitting factual allegations in regard 
to a purpose to destroy competition which 
would have the legal result of removing 
Railroads from any possible protection from 
the antitrust laws; nor can Aircoach’s mo- 
tion be construed as abandoning those al- 
legations. Thus, on this aspect of the case, 
there remains a factual dispute. Moreover, 
this aspect of the case need not be sub- 
mitted for consideration or initial decision 
by the Commission as to either questions 
of fact or of law. 


[Procedural Matier] 


There thus arises a matter of procedure. 
As to this, a discretion must be left to the 
District Court after hearing the parties. It 
might be considered preferable, if Aircoach 
desires to pursue the assertions regarding a 
purpose to destroy competition, that this 
branch of the case should be the subject 
of a hearing, limited to that problem. Should 
Aircoach prevail Railroads would be liable 
in damages, and an appropriate injunction 
also could be granted. Or proceedings in 
the District Court on this subject could 
await reference to the Commission of the 
questions of coverage by statute or ap- 
proved agreement. 


[Injunction Dissolved] 


We will dissolve the injunction at this 
time. We think this follows from a proper 
temporary balancing of competing consider- 
ations. Should it be held ultimately that 
there are violations of the antitrust laws the 
Railroads can be made to respond in dam- 
ages and the propriety of an injunction can 
be reconsidered. We realize that there is 
no entirely satisfactory solution to the 
problem of an injunction at this stage of 
the litigation, but on the whole the one we 
adopt is perhaps better for the time being. 
Since we have stayed the injunction pend- 
ing the appeals, the stay will be ended, 
being replaced now by dissolution of the 
injunction itself. 

The judgment of the District Court will 
be vacated and cause remanded for further 
proceedings not inconsistent with this opinion. 

It is so ordered. 


> Tf the quantity. of traffic were material we 
think there could be no doubt that it is so 
substantial, and the Railroad’s control of it so 
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have application. 
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Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
7, Where Suit. May Be Brought—Proper Judicial District—Unincorporated Association 
Found in District.—An unincorporated association of railroads, with principal offices in 
Chicago, Illinois, was “in the ‘business’ of supplying lobbying, legal and public relations 
services to its members,” and a substantial segment of this business was continuously 
carried on within the District of Columbia so that the association could be said to be 
“found” within this district within the terms of Section 4 of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, J 9008. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief 
—Where Suit May Be Brought—Public Relations Firm as “Agent” of Unincorporated 
Association—Unincorporated Association “Found” in District—An antitrust suit against 
an unincorporated association of railroad executives, with headquarters in New York City, 
could be maintained in the District Court for the District of Columbia since the associa- 
tion had an agent in the District of Columbia. The court ruled that a public relations 
firm was an agent of the association present in the District of Columbia, and therefore 
the court had jurisdiction to adjudicate claims brought against the association based on 
the antitrust laws. By mutual consent, the public relations firm was acting in the associa- 
tion’s behalf in the field of public relations and its work was done under the close 
supervision and control of the association. The association admitted that the public rela- 
tions firm continuously carried on a substantial amount of the association’s business 
within the District of Columbia. 


Furthermore, the association, through its own officials, regularly transacted a substan- 
tial portion of its business in the District of Columbia so that the association could be 
said to be “found” within the district. An additional consideration noted by the court for 
assuming jurisdiction was that certain of the acts constituting the alleged conspiracy by 
the defendants were alleged to have taken place in the District of Columbia. 


See Private Enforcement and Procedure, Vol. 2, J 9008. 
For the plaintiff: A. Alvis Layne, Jr, H. Charles Ephraim, Robert L. Wright, 
Lester M. Bridgeman, and T. S. L. Perlman, Washington, D. C. 


For the defendants: Stuart S. Ball, Richard J. Flynn, J. H. Hays, Amos M. Mathews, 
J. W. Nisbet, Chicago, Ill., and Lawrence Cake, Washington, D, C., for The Association of 
Western Railways; C. Brewster Rhoads, Joseph W. Swain, Jr., Philadelphia, Pa., Hugh 
B. Cox, James H. McGlothlin, Washington, D. C., for Eastern Railroads Presidents 


Conference. 


[Opinion] trucking business contrary to the provisions 
: of the Sherman Anti-Trust Act, Sections 1 
[Nature of Action] and 2 (15 U. S.C. §§1, 2). This court has 


Joun J. Sreica, District Judge [Jn full jurisdiction over this controversy by rea- 
text]: The plaintiff, Riss & Company, Inc., son of Section 7 of the Sherman Act (26 
a common carrier by motor vehicle in inter- Stat. 210, 28 Stat. 570) and sections 4, 12 
state commerce, filed an action in this court, and 16 of the Act of October 15, 1941 (38 
for an injunction and treble damages under Stat. 731, 736, 737), commonly known as 
the antitrust laws of the United States, al- the Clayton Act (15 U.S. C. 15, 22 and 26). 


leging that the defendants, comprised of (Plaintiff) 
railroad companies, railroad associations and 
one public relations firm, agreed, combined The complaint further alleges that the 


and conspired in unreasonable restraint of plaintiff has been operating as a common 
trade and commerce to injure plaintiff's carrier of property by motor vehicle since 
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1927, and holds certificates of public con- 
venience and necessity and other operating 
authority issued by the Interstate Com- 
merce Commission authorizing service be- 
tween points, over routes, and within the 
territory in 22 states and the District of 
Columbia, and also that Riss operates in 
excess of 800 truck units and has over 2,000 
employees. Riss also has alleged that dur- 
ing the years from 1950 to 1953, inclusive, 
it was one of the five largest interstate 
motor carriers in the United States in 
terms of gross revenues and is, and has 
been for several years, one of the largest 
motor carriers of military supplies, includ- 
ing ammunition and explosives, for the 
Armed Forces. 


[Defendants] 


Defendants include approximately 58 of 
the first class railroad companies in the 
United States, plus certain of their joint 
organizations and trade associations used 
for public relations and other purposes, and 
one public relations firm, Carl Byoir and 
Associates, Inc., of New York City. 


[Conspiracy] 


The complaint further charges that de- 
fendants, beginning in or about the year 
1950, conspired over a period of years to 
eliminate the plaintiff as a competitor and 
thus to obtain for themselves a monopoly 
of land transportation in the United States. 


[Alleged Unlawful Activities] 


As a part, and for the purpose of effectu- 
ating the unlawful agreement, combination, 
and conspiracy to restrain the competition 
of Riss, and to monopolize the land trans- 
portation of property by the elimination of 
Riss, it is alleged that the defendants have 
engaged and are engaging in the solicita- 
tion, directly and indirectly through front 
organizations, of elected and appointed offi- 
cials of states to institute action to bring 
about a revocation and cancellation of the 
interstate operating authority held by Riss. 


Plaintiff further asserts that defendants, 
by similar methods, attempted to have offi- 
cials of states, cities and towns, where 
plaintiff operates, impose statutes, ordi- 
nances and regulations which would elimi- 
nate, hamper, restrict and impede motor 
carrier operations by the plaintiff and which 
were designed to render motor carrier 
operations impractical and economically un- 
feasible. 
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As examples of these types of activities, 
it is charged that defendants sought to have 
statutes, ordinances and regulations adopted 
limiting the weight of certain commodities 
to be transported in one truck to a maxi- 
mum of 5000 pounds, and limiting or pro- 
hibiting the use of necessary routes, bridges 
and tunnels by plaintiff. 

Defendants also are alleged to have abused 
their privilege of intervention in proceed- 
ings before the Interstate Commerce Com- 
mission. According to plaintiff, defendants 
joined together to carry on an extensive 
and vicious campaign of anti-truck propa- 
ganda in order to persuade citizens’ groups, 
automobile clubs and other neutral organi- 
zations to register their complaints against 
Riss in the course of proceedings started by 
Riss before the I. C. C. to obtain new oper- 
ating authorizations. Other unfair competi- 
tive practices, such as circulating and 
publishing false and malicious statements 
about Riss and its officers are also charged 
in the complaint. It is further alleged that 
in 1955 defendants submitted to traffic offi- 
cials of the Department of Defense a uni- 
form rate quotation on the carrying of 
explosives on the part of railroads compet- 
ing with plaintiff for this same kind of 
traffic. Rates for shipments totalling 50,000 
pounds were reduced more than forty per 
cent from the level which had prevailed for 
the preceding eight years. Plaintiff con- 
tends that this joint action is a further step 
in the conspiracy to eliminate plaintiff as 
a competitor of the railroads, especially in 
the field of transportation of explosives. 


[Relief Sought] 


It is also charged that defendants have 
expended enormous sums of money, which 
plaintiff estimates at not less than $1,000,000, 
in pursuance of and in implementing their 
objectives of restraining and eliminating 
the competition of plaintiff. As a result of 
defendants’ activities, plaintiff claims losses 
amounting to thirty million dollars. Ag re- 
lief, plaintiff seeks an injunction restraining 
defendants from their unlawful competitive 
practices and treble damages amounting to 
ninety million dollars. 


[Defendants Motions] 


Two of the defendants—The Association 
of Western Railways, hereinafter referred 
to as AWR, and the Eastern Railroads 
Presidents Conference, hereinafter referred 
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to as ERPC—have moved to dismiss the 
complaint for lack of proper venue and 
they have also moved to quash the return 
of service of summons. In both motions, 
the questions of law are quite similar. How- 
ever, the facts relied upon by either side 
with respect to the venue question are dif- 
ferent and will be dealt with separately. 


[Venue Requirements] 


In suits by private parties for damages 
caused by violations of the antitrust laws 
and brought against defendants who are 
not corporations, the venue requirements 
are set forth in Section 4 of the Clayton 
Act (15 U. S. C. A. § 15), as follows: 


“Any person who shall be injured in 
his business or property by reason of 
anything forbidden in the antitrust laws 
may sue therefor in any district court of 
the United States in the district in which 
the defendant resides or 1s found or has an 
agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including a reasonable at- 
torney’s fee.”” (Emphasis supplied) 


In this suit, AWR and ERPC are unin- 
corporated associations and hence they may 
be sued only in the district in which they 
reside or in which they are found, or im 
which they have an agent. 


[Issue] 


For all practical purposes, both AWR 
and ERPC have conceded that as far as the 
requirements of Rule 4 of the Federal Rules 
of Civil Procedure are concerned, plaintiff 
has made service of process upon an appro- 
priate agent in the District of Columbia. 
They contend, however, and rightly so, that 
this service of process cannot be considered 
valid to confer personal jurisdiction over 
the defendants unless it appears that both 
AWR and ERPC are lawfully subject to 
suit in the District of Columbia under the 
terms of Section 4. In both motions, there- 
fore, the essential problem to be considered 
is whether these defendants reside or are 
found or have an agent in this district. 


A. Motion of Association of Western 
Railways to Dismiss Complaint, or in 
Lieu Thereof, to Quash the Return of 

Service of Summons, 


AWR is an unincorporated association 
with its principal and only regular office in 
Chicago, Illinois. It consists of an Execu- 
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tive Committee of 15 members, all of whom 
are presidents of member railroad compa- 
nies in the western part of the United 
States, and a staff of 18 full-time employees 
under the direction of Mr. Daniel P. Loomis. 
At present, AWR has no written constitu- 
tion, articles, or by-laws. Since 1948, how- 
ever, AWR has been filing reports with the 
Clerk of the House of Representatives, under 
the provisions of the Federal Lobbying Act 
(2 U. S. C. A. §261). The first quarterly 
report for 1948 contains a paragraph that 
purports to summarize the purposes for 
which AWR was organized: 


_ “The principal purpose of this associa- 
tion is to deal with matters which are 
regional in character and which are of 
common concern to the railroads of the 
Western District. It affords means for 
handling, and supervises joint facilities 
of western lines which handle matters of 
policy, operating matters, the weighing 
and inspection of freight, promotion of 
freight and passenger traffic, adjustment 
and publication of rates and related mat- 
ters, the handling of labor relations, pub- 
lic relations, and economic, legal and 
transportation research and matters of 
similar character.” 


In actual operation, AWR appears to de- 
vote most of its efforts toward represent- 
ing the western railroads before Federal 
administrative agencies, and before state 
and Federal legislatures as well as to ad- 
vancing the cause of rail transportation in 
the western part of the United States 
through active public relations campaigns. 
These things are done by the two major 
departments of AWR—Public Relations and 
Law. The Public Relations Department 
and its staff specialize in gathering, writing 
and circulating data on a nationwide basis 
to influence public opinion favorably to the 
railroads and, according to plaintiff’s alle- 
gations, adversely to motor transportation. 
The Law Department represents the inter- 
ests of the western railroads before the 
legislatures, both State and Federal, and 
before the regulating agencies, primarily 
the Interstate Commerce Commission. On 
this staff there are eight lawyers, two re- 
search engineers and two special represent- 
atives; four of these persons devote the 
largest part of their time to matters relating 
to the Interstate Commerce Commission. 


{“Found” in District of Columbia] 


To determine whether AWR is “found” 
in the District of Columbia, it is necessary 
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to examine the amount and nature of the 
activities that are carried on within the 
District. The underlying principle with re- 
spect to venue under Section 4 of the Clay- 
ton Act seems to be that, in order to be 
considered as “found” in a judicial district, 
there must be a showing that a business 
entity is doing business of such character 
as to justify the inference that it has sub- 
mitted itself to the local jurisdiction, People’s 
Tobacco Co. v. American Tobacco Co., 246 
WHS179N(1918),) 62 Ed 587. With re= 
spect to unincorporated associations, Judge 
Learned Hand, in Sperry Products, Inc. v. 
Association of American Railroads, et al, 132 
F. 2d 408 (2d Cir. 1942), formulated a more 
objective test which would treat an unin- 
corporated association as an entity for the 
purposes of venue. At page 411, the Court 
held: 


“. . that the defendant Association was 
present wherever any substantial part of 


its activities were continuously carried on.” 


[Substantial Activities] 


The court finds ample evidence that AWR 
has continuously carried on a substantial 
part of its activities here. 


[Nature of Association's Business| 


A consideration of the nature of AWR’s 
“business” is necessary at this point. The 
main purpose of the organization seems to 
be to advance the competitive position of 
the western railroads indirectly by promot- 
ing a favorable impression of rail transpor- 
tation in the minds of the public as well as 
by acting as a collective spokesman for the 
western roads whenever legislative or ad- 
ministrative activities become relevant to 
their interests. These activities constitute 
the primary but not the exclusive function 
of AWR. The active representation of these 
railroads before legislative and administrative 
bodies here in Washington is essentially re- 
lated to the purpose for which AWR was 
organized. In this fact lies the distinction 
between AWR’s contacts with the District 
of Columbia and those of many other busi- 
ness organizations that perform activities 
in this district. For example, in Mueller 
Brass Co. v. Alexander Milburn Co., 80 U. S. 
App. D. C. 274, 152 F. 2d 142 (1945), the 
defendant manufactured metal goods such 
as rods, tubes and. castings, and merely 
kept a contact man in the District of Co- 
lumbia to keep in touch with certain gov- 
ernment agencies and only incidentally to 
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solicit orders. This was held not to consti- 
tute “doing business” under our local venue 
statute (D. C. Code, 1951 Ed., § 13-103). 
This was a reasonable conclusion since de- 
fendant’s “business” was the manufacture 
and sale of metal products. The agent’s 
activity was ancillary to this business and 
only performed here because this happens 
to be the seat of government. In like man- 
ner, an out-of-town newspaper is, strictly 
speaking, engaged in the business of selling 
newspapers for profit within its circulation 
area, and thus, maintaining a correspondent 
in Washington merely to gather the news 
does not constitute “doing business” in the 
District of Columbia. Neely v. Philadelphia 
Inquirer Co., 61 App. D. C. 334, 62 F. 2d 873 
(1932). Unlike these cases, the lobbying 
and other legal services performed by AWR 
personnel here in Washington are not merely 
collateral or subordinate to some primary 
commercial purpose—they constitute one of 
the principal functions for which AWR 
was designed. 


[Quantum of Activity] 


It remains only to consider the quantum 
and continuity of the activity that took 
place within the District of Columbia. From 
the interrogatories so far answered by AWR, 
it appears that, in the period from 1950 to 
and including 1954, the employees of AWR 
spent about 1535 man-days in the District 
of Columbia carrying on the activities of 
AWR. Based on a work year of 260 days 
(52 weeks of five days each) for 18 em- 
ployees totaled over a five year period, the 
result is that AWR employees were spend- 
ing about 6% of their time in the District 
of Columbia on AWR matters. With re- 
spect to 1954 alone, the 328 man-days spent 
here amounts to about 7% of the total esti- 
mated time on the job spent by all 18 
AWR employees during that year. In addi- 
tion, Mr. Lyle H. Boren, AWR’s Special 
Representative, spent a little over 7 work 
weeks here in 1954 and reported to the 
Clerk of the House of Representatives that 
he had spent $2,620.64 in lobbying activity 
for the western railroads for the first quar- 
ter of 1956. All of these figures taken to- 
gether indicate that AWR has continuously 
maintained sufficient contacts with the Dis- 
trict of Columbia in order to make it amen- 
able to suit and service of process under 
the principles prevailing in this circuit. 
Cf. Frene, et al. v. Louisville Cement Co., 77 
U.S. App. D. C. 129, 134 F. 2d 511 (1943). 
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[Finding of Court] 


In short, it is the finding of the Court 
that AWR is in the “business” of supply- 
ing lobbying, legal and public relations 
services to its members, and it is the con- 
clusion of the Court that a substantial seg- 
ment of this business was continuously 
carried on within the District of Columbia 
so that AWR can be said to be “found” 
within this district within the terms of Sec- 
tion 4 of the Clayton Act. Therefore, the 
motion of AWR to dismiss for improper 
venue dnd to quash service of process must 
be denied. 


B. Motion of Eastern Railroad Presi- 
dents Conference to Dismiss the Com- 
plaint or, in Lieu Thereof, to Quash 

the Return of Service of Summons. 


ERPC has moved to dismiss for lack of 
proper venue and to quash service of proc- 
ess contending that it is not “found” in 
the District of Columbia nor does it have 
an agent here within the meaning of Sec- 
tion 4 of the Clayton Act. 


[Association] 


ERPC is an unincorporated association 
of railroad executives which operates in 17 
northeastern states and has its headquarters 
in New York City. It maintains a full time 
staff or three persons—a chairman, an as- 
sistant chairman, and a secretary—plus ad- 
ditional clerical employees. The executive 
members hold regular meetings in New 
York to discuss matters of common interest 
among the railroads dealing with the Fed- 
eral and state governments, labor organiza- 
tions and the general public. Among their 
other duties, the staff carries out the public 
relations programs of the ERPC, fills speak- 
ing engagements and inserts articles and 
advertisements in trade, business and farm 
magazines. 


[Public Relations Campaign] 


In mid-1949, ERPC set up a Committee 
on Competitive Transportation which, by 
1954, consisted of five railroad presidents. 
The principal aim of this committee was to 
direct a program of public relations ad- 
verse to competitors of the railroads. A 
second committee—the General Public Re- 
lations Committee—was set up in 1951 to 
generate publicity favorable to the railroads. 
In January of 1954, these two committees 
combined operations under the new title of 
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“Committee on Public Relations”. To indi- 
cate the size of these operations, it is inter- 
esting to note that in the year 1952, the 
Competitive Transportation Committee was 
authorized to spend $500,000 and in 1953 
the amount set was $542,500. 


[Issues] 


The motion by ERPC raises two im- 
portant issues. They are, first, whether 
ERPC has an “agent” in the District of 
Columbia within the meaning of Section 4 
of the Clayton Act and, secondly, whether 
ERPC, through the activities of its own 
members and staff in the District of Colum- 
bia, may be considered as “found” in the 
District for venue purposes. An affirmative 
answer to either one of these questions 
would be enough to establish that ERPC 
is properly subject to suit in this court. 


[Agency] 


On the issue of agency, plaintiff argues 
that the relationship between ERPC and 
Carl Byoir & Associates, Inc. is such that 
Byoir must be considered an “agent” of 
ERPC within the meaning of the Statute, 
and also that, as such an “agent”, Byoir 
continuously performed a substantial amount 
of ERPC’s business in the District of Co- 
lumbia. 


[Restatement of Agency] 


Agency has been defined in the Restate- 
ment of the Law of Agency at Volume I, 
Section 1, as follows: 

§1. Agency; Principal; Agent. 

(1) Agency is the relationship which 
results from the manifestation of consent 
by one person to another that the other 
shall act on his behalf and subject to his 
control, and consent by the other so to act. 

(2) The one for whom action is to be 
taken is the principal. 

(3) The one who is to act is the agent. 


As is pointed out in paragraph d of the 
Comment on the above Section, some agents 
are called “servants” and some are called 
“independent contractors’. These latter 
terms are generally used by the courts 
when they are discussing the tort liability 
of the principal for the acts of his agent. 
However, in interpreting and applying a 
venue statute such as Section 4, the general 
definition of the term “agent” must serve 
to guide the court rather than distinctions 
appropriate only in the field of torts. In 
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two recent decisions involving consideration 
of the term “agent” in Section 4, there ap- 
pears to be no doubt that the alleged 
“agents” in those cases were independent 
entities; nevertheless, both judges felt it 
necessary to analyze the particular facts 
before they could decide whether or not 
these independent entities were or were not 
the “agents” of the defendants under the 
terms of Section 4. Boston Medical Supply 
Co. v. Brown & Connolly, Inc. et al. [1950- 
1951 Trape Cases § 62,890], 98 F. Supp. 13 
(D. Mass. 1951); Mabco Realty Holding Co. 
v. Warner Bros. Pictures, 45 F. Supp. 340 
(D. N. J. 1942). It is clear from this that 
both judges were applying a broad defini- 
tion of “agent” rather than a definition that 
excludes the class of persons referred to as 
independent contractors. In this motion, 
then, it will be necessary to examine the 
particular facts surrounding the relationship 
of Byoir to ERPC to determine whether, 
by mutual consent, Byoir acted on behalf of 
ERPC and was subject to ERPC’s control. 


[Public Relations Firm] 


It was in 1949 that the decision was made 
to hire a public relations firm to carry out 
the objectives of the Competitive Transpor- 
tation Committee and the other committees. 
Byoir was unanimously chosen to do the 
job. Correspondence among members of 
the Committee and the staff reveals that 
ERPC intended to supervise Byoir both 
strictly and directly. Careful procedures 
were laid down for the clearance and re- 
lease of written matter to magazines, news- 
papers and other media. ERPC personnel 
examined most of Byoir’s work and some- 
times returned material either because it 
was of poor quality or because it was con- 
trary to the current policies of ERPC. In 
1949, Byoir and ERPC signed a one-year 
contract and it was renewed in substan- 
tially the same terms each year thereafter. 
ERPC agreed to pay all expenses of any 
kind incurred by Byoir under the contract, 
including salaries of full time workers on 
the ERPC account and a proportional part 
for the time spent by part time employees. 
For each month ahead, Byoir was to sub- 
mit for approval an estimate of expenses, 
and, once it had been accepted by ERPC, 
Byoir had the duty of keeping a close 
supervision over actual expenditures. Full 
consultation with ERPC was made a requi- 
site on matters of policy so that no material 
would be released that would give an im- 
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pression contrary to the settled policies of 
ERPC. There are strong indications that, 
as a practical matter, the working connec- 
tion between Byoir and ERPC was much 
closer than mere consultation. For example, 
in a report from the Competitive Transpor- 
tation Committee to the full Conference on 
June 19, 1952, the Committee described its 
own role in the public relations campaigns 
on which Byoir was also working, in the 
following terms: 

“Following up the successful publicity 
campaign waged against truck haulage of 
explosives the Competitive Com- 
mittee employed a similar device in a dif- 
ferent and hitherto unpublicized I. C. C. 
case ). ail: 

“The Competitive Committee presently 
is working on . . . publicity on an 
I. C. C. order directing Riss & Co. to 
‘cease and desist’ its widespread trucking 
of explosives... 

“The Competitive Committee has also 
continued the important background ac- 
tivity via key magazines and newspapers.” 


It appears from this language that the 
Committee regarded itself as the originator 
of these specific programs while, at the 
same time, it was Byoir with his specialized 
staff who handled most of the details under 
the immediate supervision of the Committee. 


[Agency Established] 


Another indication of the relationship 
between ERPC and Byoir may be found in 
a letter of May 5, 1953, from Byoir’s ac- 
count supervisor for the ERPC account to 
Mr. Mackie the full time Chairman of 
ERPC. The letter deals with proceedings 
before the I. C. C. and reads in part: 


“Please be assured that nothing relat- 
ing to the subject will be done in this 
[Byoir’s] office and no material will be 
sent out from this office, without prior 
approval from the Committee.” 


From a recital of these facts, it seems 
clear that, by mutual consent, Byoir was 
acting in ERPC’s behalf in the field of 
public relations and that its work was done 
under the close supervision and control of 
ERPC. Thus, Byoir was acting as the 
agent of ERPC, 


[Amount of Business] 


The next point to consider is whether 
Byoir as the agent of ERPC was continu- 
ously carrying on a substantial amount of 
ERPC’s business within the District of 
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Columbia. That the amount of business is 
sufficient to establish ERPC’s presence 
here, is clearly shown by ERPC’s own ad- 
mission. In plaintiff's interrogatories to 
ERPC dated January 20, 1955, interroga- 
tory 14 requested details of any activities 
performed in the District of Columbia by 
ERPC or on its behalf. It reads as follows: 


“Has E. R. P. C., or anyone in its be- 
half, at any time since January 1, 1950, 
done research for, prepared, published, or 
distributed in the District of Columbia, or 
contributed to the cost of research for, 
or preparation, publication, or distribu- 
tion in the District of Columbia, of films, 
articles, press releases, or other publica- 
tions?” 

If the answer to this question were yes, 
then plaintiff sought certain details which 
need not be listed here. In its answer, ERPC 
mentioned certain of its activities here and 
stated, in part: 


“Articles and press releases 

ERPC has not itself done research for, 
prepared, published or distributed articles 
or press releases in the District of Colum- 
bia. Pursuant to the contract between 
ERPC and Carl Byoir & Associates, Inc., 
the Washington office of Byoir has regu- 
larly and continuously done research for, 
prepared, published and distributed ar- 
ticles and press releases in the District of 
Columbia. The details regarding the re- 
search, preparation, publication and dis- 
tribution of such material are irrelevant 
since ERPC admits that if such activi- 
ties of the Washington office of Byoir, 
pursuant to the contract between ERPC 
and Byoir, were performed by such a 
person and were of such a character as to 
form the basis of a finding that ERPC 
was present in the District for purposes 
of venue and jurisdiction, the quantum and 
continuity of the activities are sufficient.” 
[Italics supplied.] 


Taking this factor into consideration along 
with the nature of Byoir’s work and also 
having in mind the control and supervision 
exercised by ERPC over Byoir’s activities, 
it is the conclusion of the court that, within 
the terms of Section 4 of the Clayton Act, 
Byoir was an agent of ERPC present in the 
District of Columbia, and therefore this 
court has jurisdiction to adjudicate claims 
brought against ERPC based on the anti- 
trust laws. 
[Activities of Staff] 


Furthermore, the court has considered 
the amount and nature of the activities al- 
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leged to have been carried on by the per- 
sonnel of ERPC within the District of 
Columbia, for in the complaint, it is also 
alleged that ERPC through its own officials 
regularly transacts business in this district. 
Merely as an example, the activities of the 
full time staff of ERPC during the first 
nine months of 1954 may be considered as 
representative. Out of a total working 
time for the three staff officials of about 
540 work days, it appears that Mr. David 


I. Mackie, the Chairman, spent about 41 
days in this District on ERPC matters or 
about 7% of this total. This constitutes a 
substantial portion of the ERPC business 
done by the full time staff, and thus meets 
the tests of the Sperry case above. 


[Act of Conspiracy Within District] 


An additional consideration should also 
be stated. In its complaint, plaintiff has 
alleged that ERPC performed in the Dis- 
trict of Columbia certain of the acts that 
allegedly go to constitute a conspiracy to 
restrain trade contrary to law. It is ar- 
gued that the commission of these acts 
within this district justifies this Court in 
assuming jurisdiction of ERPC in order to 
adjudicate plaintiff’s charges. There seems 
to be some conflict as to whether acts done 
pursuant to an unlawful conspiracy may 
bring the party within the jurisdiction of 
the district courts. Those who favor this 
rule point to certain language used by the 
Supreme Court in United States v. Scophony 
Corporation of America [1948-1949 TrabE 
CAsES { 62,238], 333 U. S. 795 (1948) with 
respect to the problem of venue of foreign 
corporations under Section 12 of the Clay- 
ton Act (15 U. S. C. §22). At page 808, 
the Court stated that Section 12 intended 
that a “foreign corporation no longer could 
come to a district, perpetrate there the 
injuries outlawed, and then by retreating 
j to its headquarters defeat or delay 
the retribution due’. Relying on this lan- 
guage, one district judge ruled: 

“. . the Court holds that the sworn 

charges of the combination and conspiracy 

in this district, and the commission of 

acts in the district pursuant thereto di- 

rectly or by co-conspirators admittedly 

present here, sustain venue in the eastern 
district of Virginia.” Ross-Bart Port 

Theatre v. Eagle Lion Films, 140 F. Supp. 

401, 403 (E. D. Va. 1954). 


Although these cases involved Section 12 
rather than Section 4, as here, there seems 
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to be no good reason why their holdings 
should not apply with equal strength to 
this situation. 


[Ruling] 


In view of the above considerations, it is 
the ruling of the court that defendant 
ERPC’s motion to dismiss the complaint 
for lack of proper venue is denied. This 
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ruling makes further discussion of the mo- 
tion to quash return of service unnecessary 
since it is conceded that Mr. Mackie, the 
Chairman of ERPC, is the proper official 
to receive service for the Conference. 

Defendants AWR and ERPC are granted 
fifteen days in which to answer the com- 
plaint as supplemented and prayers for re- 
lief. Present appropriate order. 


[] 68,960] Jack Rosenfeld, doing business as J. Rosenfeld Company v. Lion Manu- 
facturing Corporation, et al.* 


In the United States Court of Appeals for the Seventh Circuit. 
1957; January Session, 1958. No. 12084. Dated March 3, 1958. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. HorrMan, Judge. 


September Term, 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Practices Constituting Discrimination—Price Differentials— 
Justification on Functional Grounds—Jury Question.—In an action charging that a man- 
ufacturer of coin-operated amusement games sold such games to a “regional distributor” 
at lower prices than it sold identical games to the plaintiff, it was error for the trial 
court to have directed a verdict for the manufacturer where there was a question of 
fact as to whether such differences in price were justified on functional grounds. It was 
the function of the jury to draw an inference from the evidence as to whether the acts 


of defendants constituted a method of compensating the “regional distributor’ or a 


method of price discrimination. 


See Price Discrimination, ‘Vol. 1, § 3508.287; Private Enforcement and Procedure, 


Vol. 2, § 9014.15. 


For plaintiff-appellant: Louis M. Mantynband, G. Gale Roberson, and Henry J. 


Shames, Chicago, Ill. 


For defendants-appellees: 
and Julius M. Rosenfield, Chicago, II]. 


Benjamin M. Becker, Bernard Savin, Edward Rothbart, 


Before Durry, Chief Judge, SCHNACKENBERG and HasrTINGs, Circuit Judges. 


SCHNACKENBERG, Circuit Judge. [In full 
text]: Plaintiff’s complaint, as amended, 
hereinafter referred to as the complaint 
(filed on April 12, 1954 and amended on 
April 15, 1954), consists of three counts. 


[Alleged Contract] 


Count I is based upon an alleged agree- 
ment entered into between plaintiff and 
defendant Bally Manufacturing Company, 
an Illinois corporation (hereinafter referred 
to as Bally), a copy of which is attached 
to the complaint and designated “Exhibit 
A”. It is referred to in count I as an 


1 The other defendants are Bally Manufactur- 
ing Company, an Illinois corporation, Amuse- 


ment Supply Company, Ine., an _ Illinois 
corporation, Raymond T. Moloney, William 
| 68,960 


“agreement whereby plaintiff became exclu- 
sive regional distributor of the coin-operated 
amusement machines manufactured and sold 
by defendants Lion and Bally in the ‘St. 
Louis-Southern Illinois territory’.” 


[Defendants] 


It is further alleged that defendant Lion 
Manufacturing Corporation (herein referred 
to as Lion) is engaged in the business of 
manufacturing and selling coin-operated 
amusement machines, that Bally is the alter 
ego of Lion, that Raymond T. Moloney 
is president of Lion and Bally, defendant 
O’Donnell, George W. Jenkins, 


Geiger, Phil Weinberg, 
Jack Nelson. 


William C. 
Andrew J. Renn and 
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Andrew J. Renn is executive vice-president 
and treasurer thereof, while defendant 
George W. Jenkins is vice-president of 
Bally. It is further alleged that defendant 
Jack Nelson* was general sales manager of 
Bally, defendant William O’Donnell is as- 
sistant sales manager of Bally and defendant 
Phil Weinberg is district sales manager of 
Bally. 


Exhibit A we set forth below: 


“July 20, 1945. 
“Jack Rosenfeld, 
Rogers Park Hotel 
6807 N. Sheridan Road, 
Chicago, III. 
Dear Jack: 


“Due to circumstances I am happy to 
depart from our established custom and 
give you this letter confirmation of our 
personal discussion and my verbal reas- 
surance—that we are ready to appoint 
you our BALLY Regional Sales Distrib- 
utor for the ‘St. Louis-Southern Illinois 
territory.’ 

“You, personally, know that it has 
never been our practice to execute formal 
written agreements or ‘franchises’ and be 
entirely satisfied with the same man-to- 
man understanding that we have with 
all our other key men who, thanks to 
their own qualifications and the BALLY 
hook-up, are leaders in the industry. 


“At the same time I appreciate that 
your Uncle, whom you expect to be asso- 
ciated with you, is not familiar with the 
background and it’s no more than fair 
to give you this tangible support of the 
circumstances you have already reported 
to him. 

“Turning to a few more specific de- 
tails, we haven’t as yet even exactly 
determined the full extent of the regional 
territory we will allot to you. As you 
and I arranged, part of that definition 
will depend upon the results of the survey 
you are conducting now and part on 
mutually agreeable lines we shall draw 
at our future convenience with others as 
Carl Hoelzel. 

“Primarily, the ‘St. Louis territory’ 
would consist of the logical trade and 
promotion area of Eastern and Southern 
Missouri west to the limits we work out 
with Carl MHoelzel, Southern Illinois, 
roughly everything South of but includ- 
ing the tier of Counties from Adams 
(Quincy) and Schuyler_on the West 
through and including Champaign and 
Vermillion on the West, plus such logical 


2 Defendant Jack Nelson died before the trial 
in the court below. 
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Western border Indiana Counties as your 
survey and our judgment will determine. 
“Similarly, there may be a few Ken- 
tucky Counties bordering on Southern 
Illinois that logically fit into operating 
distributing allocations to the same area. 
This, again, for future determination made 
from your survey and our judgment. 
_ “Since you and I understand and are 
in agreement upon the principles of pro- 
motion and sale which we both desire, 
there is no point in prolonging this letter 
with a recital of those principles as con- 
ditions necessary for your final appoint- 
ment nor our final commitment. Those 
are clearly understood between us and 
it is mainly simply a matter of time and 
our continued health and well-being to 
put them into effect. 

“T might add, however, that I believe 
that you should expedite your arrange- 
ments for your St. Louis headquarters, 
store, warehouse, etc., as I have a hunch 
we will need to start using that address 
and reference in a relatively short time 
now. 

“Also, just to clear our own records— 
although you personally are the key rea- 
son for the decision which I have out- 
lined here—I would appreciate your giving 
me a little personal reference and data 
on your Uncle whom you expect to be 
associated with you, simply so I can 
complete our own file information. 


“With kindest personal regards. 


Yours sincerely, 
BALLY MANUFACTURING 
COMPANY 
George W. Jenkins 
Vice President and General Sales 
Manager.” 


[ Plaintiff | 


It is further alleged that plaintiff is en- 
gaged in the business of buying, selling, 
maintaining and servicing, among other 
things, coin-operated amusement machines, 
including coin-operated amusement machines 
manufactured and sold by defendants Lion 
and Bally. Approximately 70% of the busi- 
ness of plaintiff is the sale of coin-operated 
machines manufactured and sold by defend- 
ants Lion and Bally. 


The complaint further alleges: “Pursuant 
to the said exclusive regional distributor- 
ship agreement, plaintiff, as an exclusive 
regional distributor, was and is entitled to 


1 68,960 


73,860 


receive from Bally a commission of $30.00 
upon the purchase of each and every ma- 
chine of Lion and Bally by the plaintiff, 
said commission being payable to the plain- 
tiff during the month following said pur- 
chase. This commission as exclusive regional 
distributor is in addition to the profits to 
which the plaintiff is entitled on all resales 
of said machines in said territory.” 


The complaint further charges that Mo- 
loney, Jenkins, Renn, Nelson, O’Donnell and 
Weinberg or some of them caused to be 
organized, as an Illinois corporation, de- 
fendant Amusement Supply Company, Inc. 
(hereinafter referred to as Amusement), of 
which defendant William C. Geiger was 
made president. The complaint also charges 
that defendants, in violation of the afore- 
said agreement, “failed to perform” in cer- 
tain particulars, wherefore plaintiff prays 
for an accounting for the amount of com- 
missions and profits due him and that a 
decree be entered upon said accounting. 


[Common-Law Conspiracy] 


In count II of the complaint, plaintiff 
charges a common-law conspiracy between 
defendants Moloney, Renn, Jenkins, Nelson, 
O’Donnell, Weinberg, Amusement and Geiger 
to defeat plaintiff’s rights “under his said 
contract with defendants Lion and Bally”, 
as a direct consequence of which plaintiff 
was damaged; wherefore he demands judg- 
ment against said defendants. 


[Price Discrimination] 


In count III of the complaint plaintiff 
relies on § 2 of the Clayton Act, as amended 
by the Robinson-Patman Act,® and §§ 4 and 
14 of the Clayton Act,* and charges that 
Lion and Bally, in the course of commerce, 
sold coin-operated machines in violation of 
said act, wherefore he sues said defendants 
for treble damages sustained. 


The gravamen of the causes of action 
set forth in counts I and II is the alleged 
agreement of July 20, 1945, known as Ex- 
hibit A. Defendants contend it is not a 
contract. This point was thoroughly argued 
before the district court and plaintiff stood 
upon this document asserting that it was 
a contract. In this respect he never amended 
his complaint after making Exhibit A a 
part thereof. He stood and still stands 
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upon the complaint based upon said docu- 
ment. 


[No Contract] 


This writing is not a contract. In fact 
its language indicates that Bally was averse 
to executing written agreements or fran- 
chises and relied upon “man-to-man under- 
standing” (whatever that means). In his 
brief, plaintiff admits that the complaint 
ineptly refers to the letter as evidencing 
an agreement. This being so, the burden 
was upon plaintiff to amend his complaint 
so as to set forth what he considered the 
agreement upon which he sues, Although 
this opportunity was afforded him in the 
district court, he did not amend. There- 
fore, in this situation, it is axiomatic that 
plaintiff cannot recover upon a cause of 
action different from that upon which his 
complaint is based. We are impressed by 
defendants’ suggestion that plaintiff decided 
not to amend his complaint so as to set 
up a right of action growing out of a course 
of dealing, as distinguished from a written 
agreement, because he feared the defense 
of the statute of frauds. Such a defense 
would undoubtedly have been presented by 
defendants if plaintiff had amended his 
complaint to rely, not upon Exhibit A, but 
upon an unwritten agreement established 
by the acts and statements of the parties 
over a long period of years. However that 
may be, plaintiff’s counsel told the district 
court that plaintiff was relying on the 
contract set forth in count I and that “we 
have not varied our position”. 


Plaintiff, having mistakenly based count 
I upon an alleged agreement, which did not 
exist, the district court properly directed 
a verdict for defendants on count J. 

Count II, having charged a conspiracy 
to defeat the rights of plaintiff “under the 
said contract” (Exhibit A), fails because 
of our holding that that writing did not 
constitute a contract. Hence the direction 
of a verdict for defendants on count II was 
proper. 


[Alleged Price Discrimination] 


In count III of the complaint, plaintiff 
sues under §4 of the Clayton Act,® to 
recover treble damages for alleged viola- 
tions of §2 of that act, as amended by 
§1(a) of the Robinson-Patman Act.® 


MALO Un ous Aw Salis: 
415 U.S. C. A. §§ 15 and 24, 


1 68,960 
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Plaintiff's contentions are: During the 
period August 1953 to April 12, 1954, Lion 
and Bally sold games to Amusement at 
lower prices than identical games were sold 
to plaintiff, in interstate commerce. Both 
plaintiff and Amusement resold such games 
in the same market. Amusement received 
such lower prices because it received a re- 
gional commission or discount of $30 upon 
each game purchased by it as well as upon 
each game purchased by plaintiff. The 
average discrimination per unit was $52.50.7 


[Functional Discounts Alleged] 


On the other hand, defendants assert that, 
under the act relied on by plaintiff, the first 
element of proof required to establish a 
cause of action is to show a discrimination 
in price. They say that there is no such 
discrimination shown on this record and 
that the facts as to that issue are not in 
dispute. They point out that the games 
involved in this case were sold to Amuse- 
ment at a price of $540 each and that, if 
a sale was made to other than defendants’ 
distributor, at a price in excess of $540, 
as it usually was, such excess was credited 
to the distributor as an “override”. Prior to 
August 1953 these overrides were credited 
to plaintiff and thereafter to Amusement. 
They contend that crediting an override on 
such shipments did not give rise to a cause 
of action under the act. Defendants argue 
that this “regional distributor setup was 
employed by Lion, in common with a great 
many manufacturers, as a method of dis- 
tributing its merchandise nationally. * * * 
If this method were not employed, Lion 
would itself have to open offices in the 
various regions of the country for the pur- 
pose of providing facilities locally for the 
distribution of its merchandise. The re- 
gional distributor performs various func- 
tions; he has a place of business where 
merchandise is displayed; he deals with the 
customers in the area, handles matters of 
credit, etc., deals with traded-in equipment, 
and things of that nature. Such functions 
and services are of value and compensation 
is paid. * * * The mere fact that the 
method of compensation was based upon 
the number of units shipped into the terri- 
tory does not make that any the less com- 
pensation and does not transform it into a 


7If the practices of which plaintiff complains 


constitute a violation of § 2 of the Clayton Act, 
as amended, ‘‘they are actionable by one injured 
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price allowance or a reduction in price on 
merchandise bought. One has nothing to 
do with the other.” 


Therefore, defendants submit that the 
first necessary element of the cause of 
action—a discrimination in price—is lacking, 
that that is the only concern of the act, 
and that it has nothing to do with com- 
missions paid for services rendered. 


[Arbitrary Classification Alleged] 


To meet these contentions, plaintiff asserts 
that Lion and Bally have in fact only one 
class of customers—regional distributors, 
that the claimed classification as between 
plaintiff and Amusement is arbitrary and 
is not based upon actual econonic functions 
performed by the parties involved. He says 
the Robinson-Patman Act deals with eco- 
nomic realities, not with fictions. 


Plaintiff argues that discounts given Amuse- 
ment were not even purportedly compensation ; 
they were keyed to specific purchases identified 
by invoice numbers and dates, including the 
purchases made by plaintiff and they bear 
no relationship to the cost of servicing the 
account, and, therefore, that in this record 
there is no support for last-ditch fictional 
classifications which do not follow functional 
lines. 

[Plaintiff's Contention] 


Plaintiff contends that whether defend- 
ants’ allowance of a discount to Amusement 
was payment or compensation for services 
rendered by it, was a question of fact for 
the jury. 

[Function of Jury] 

The law is well-established that it is the 
function of a jury to draw inferences or 
conclusions from the evidence and that a 
trial court cannot properly direct a verdict, 
where the evidence is not so conclusive that 
all reasonable men in the exercise of an 
honest judgment can draw but one infer- 
ence or conclusion therefrom, but is such 
that fair-minded and intelligent men, acting 
reasonably, can reach different conclusions 
as to the inferences, deductions, or con- 
clusions therefrom. 88 C. J. S. 708. 

In Stanek v. Cole, 178 F. 2d 122, 125, we 
said: 

“The rule is well established that * * * 
where reasonable minds might draw diff- 


thereby solely under that Act’. Nashville Milk 
Co. v. Carnation Co. [1958 TRADE CASES 
{ 68,915], 355 U. S. —, decided January 20, 1958. 
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erent inferences from the credible evidence 
or the admitted facts, it is for the jury to 
determine which witnesses to believe and 
which inferences to draw. Under such 
circumstances the court should not assume 
to direct a verdict * * *.” (Emphasis 
supplied.) 


In Tennant v. Peoria & P. U. Ry. Co., 321 
U. S. 29, 35, the court said: 


‘“* * * Tt is the jury, not the court, 
which is the fact-finding body. It weighs 
the contradictory evidence and inferences, 
judges the credibility of witnesses, re- 
ceives expert instructions, and draws the 
ultimate conclusion as to the facts. The 
very essence of its function is to select 
from among conflicting inferences and con- 
clusions that which it considers most 
reasonable. Washington & Georgetown R. 
COMP Wid Dwike W335 WS. S94, Sy S72: 
Tiller v. Atlantic Coast Line R. Co., supra, 
68; Bailey v. Central Vermont Ry., 319 
We S'9350) 63539354 ae bhatsiconclusie:n: 
whether it relates to negligence, causation 
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the evidence and set aside the jury verdict 
merely because the jury could have drawn 
different inferences or conclusions or be- 
cause judges feel that other results are 
more reasonable.” (Emphasis supplied.) 


[Question for Jury] 


It was the function of the jury to draw 
an inference from the evidence as to whether 
the acts of defendants constituted a method 
of compensating Amusement or a method 
of price discrimination.* It was, therefore, 
error for the district court to direct a 
verdict for defendants on count III of the 
complaint, as amended. 


‘For the reasons herein stated, the judg- 
ment of the district court on counts I and 
II of the complaint, as amended, is affirmed 
and its judgment on count III thereof is 
reversed and this cause is remanded to the 
district court for a new trial on count III. 


Affirmed in Part, and Reversed and Re- 


or any other factual matter, cannot be manded in Part. 


ignored. Courts are not free to reweigh 


[| 68,961] Northern Pacific Railway Company and Northwestern Improvement Com- 
pany v. United States. 


In the Supreme Court of the United States. 
March 10, 1958. 


On Appeal from the United States District Court for the Western District of Wash- 
ington. Boxpt, District Judge. 


October Term, 1957. No. 59. Dated 


Case No. 979 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Tying Arrangements—Sale or Lease of Land—Re- 
quiring Products Produced by or on the Land To Be Shipped on Specified Railroad— 
Legality—aA railroad company’s “preferential routing” clauses which require a grantee or 
lessee of railroad land to ship over its railroad all commodities produced or manufactured 
on the land sold or leased for grazing, timber, or mineral rights, provided that its rates 
(and in some instances its service) are equal to those of competing carriers, were held 
illegal under Section 1 of the Sherman Act. Tying arrangements “are unreasonable in and 
of themselves whenever a party has sufficient economic power with respect to the tying 
product to appreciably restrain free competition in the market for the tied product and a 
‘not insubstantial’ amount of interstate commerce is affected.” The facts established that 
the railroad company possessed substantial economic power by virtue of its extensive 
landholdings which it used as leverage to induce large numbers of purchasers and lessees 
to give it preference, to the exclusion of its competitors, in carrying goods or produce from 
the land transferred to them. Nor was there any real doubt that a “not insubstantial” amount 
of interstate commerce was and is affected by these restrictive provisions. Since many of 
the goods produced on the lands subject to these “preferential routing” provisions were 
shipped from one state to another the actual and potential amount of interstate commerce 
affected was substantial. In disposing of its landholdings, originally granted by Congress, 


SSee F. T. C. v. Ruberoid Co, [1952 TRADE 
CASES { 67,279], 343 U. S. 470, 475. 
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the railroad company entered into contracts of sale or lease covering at least several million 
acres of land which included “preferential routing” clauses. “The very existence of this 
host of tying arrangements is itself compelling evidence of the defendant’s great power * * *,” 


The court further stated that “While there is some language in the Times-Picayune 
opinion [1953 TRrapE Cases { 67,494, 345 U. S. 594] which speaks of ‘monopoly power’ or 
‘dominance’ over the tying product as a necessary precondition for application of the rule 
of per se unreasonbleness to tying arrangements, we do not construe this general language 
as requiring anything more than sufficient economic power to impose an appreciable 
restraint on free competition in the tied product (assuming all the time, of course, that a 


‘not insubstantial’ amount of interstate commerce is affected).” 

See Combinations and Conspiracies, Vol. 1, J 2005.848. 

For the appellants: M. L. Countryman, Jr., St. Paul, Minn., and Dean H. Eastman, 
Roscoe Krier, and Harold G. Boggs, Seattle, Wash. 


For the appellee: J. Lee Rankin, Solicitor General; Victor R. Hansen, Assistant 
Attorney General; Daniel M. Friedman, Henry Geller, Margaret H. Brass, and W. Louise 
Florencourt, Attorneys, Department of Justice, Washington, D. C. 


Affirming a decision of the U. S. District Court, Western District of Washington, 


Northern Division, 1956 Trade Cases J 68,401. 


[Unlawful Tying Arrangements] 


Mr. Justice BiacKk delivered the opinion 
of the Court [Jn full text]. 


In 1864 and 1870 Congress granted the 
predecessor of the Northern Pacific Railway 
Company approximately forty million acres 
of land in several Northwestern States and 
Territories to facilitate its construction of a 
railroad line from Lake Superior to Puget 
Sound* In general terms, this grant con- 
sisted of every alternate section of land 
in a belt 20 miles wide on each side of the 
track through States and 40 miles wide 
through ‘Territories. The granted lands 
were of various kinds; some contained great 
stands of timber, some iron ore or other 
valuable mineral deposits, some oil or nat- 
ural gas, while still other sections were 
useful for agriculture, grazing or industrial 
purposes. By 1949 the Railroad had sold 
about 37,000,000 acres of its holdings, but 
had reserved mineral rights in 6,500,000 of 
those acres. Most of the unsold land was 
leased for one purpose or another. In a 
large number of its sales contracts and 
most of its lease agreements the Railroad 
had inserted “preferential routing” clauses 
which compelled the grantee or lessee to 
ship over its lines all commodities produced 


113 Stat. 365, 16 Stat. 378. The details of 
these statutory grants are extensively set forth 
and discussed in United States v. Northern Pa- 
cific R. Co., 256 U. S. 51, and United States v. 
Northern Pacific R. Co., 311 U. S. 317. 

2 The volume and nature of these restrictive 
provisions are set forth in more detail here- 
after. See note 6, infra. 
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or manufactured on the land, provided that 
its rates (and in some instances its service) 
were equal to those of competing carriers.” 
Since many of the goods produced on the 
lands subject to these “preferential routing” 
provisions are shipped from one State to 
another the actual and potential amount 
of interstate commerce affected is substan- 
tial. Alternative means of transportation 
exist for a large portion of these ship- 
ments including the facilities of two other 
major railroad systems. 


[Ruling Below] 


In 1949 the Government filed suit under 
§ 4 of the Sherman Act seeking a declara- 
tion that the defendant’s “preferential rout- 
ing” agreements were unlawful as unreason- 
able restraints of trade under §1 of that 
Act’ After various pretrial proceedings the 
Government moved for summary judgment 
contending that on the undisputed facts 
it was entitled, as a matter of law, to the 
relief demanded. The district judge made 
numerous findings, as set forth in sub- 
stance in the preceding paragraph, based 
on the voluminous pleadings, stipulations, 
depositions and answers to interrogatories 
filed in the case, and then granted the 


826 Stat. 209, as amended, 15 U. S. C. §$1, 4. 
Actually there are two defendants here, the 
Northern Pacific Railway Company and its 
wholly owned subsidiary Northwestern Im- 
provement Company which sells, leases and man- 
ages the Railroad’s lands. For convenience and 
since Northwestern is completely controlled by 
the Railroad we shall speak of the two of them 
as a single ‘‘defendant’’ or as the ‘‘Railroad.”’ 
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Government’s motion (with an exception 
not relevant here). [1956 TRADE CASES 
J 68,401] 142 F. Supp. 679. He issued an 
order enjoining the defendant from en- 
forcing the existing “preferential routing” 
clauses or from entering into any future 
agreements containing them. The defendant 
took a direct appeal to this Court under 
§2 of the Expediting Act of 1903, 32 Stat. 
823, as amended, 15 U. S. C. §29, and we 
noted probable jurisdiction. 352 U. S. 980. 


[Sherman Act Policy] 


The Sherman Act was designed to be a 
comprehensive charter of economic liberty 
aimed at preserving. free and unfettered 
competition as the rule of trade. It rests 
on the premise that the unrestrained inter- 
action of competitive forces will yield the 
best allocation of our economic resources, 
the lowest prices, the highest quality and 
the greatest material progress, while at the 
same time providing an environment con- 
ducive to the preservation of our demo- 
cratic political and social institutions. But 
even were that premise open to question, 
the policy unequivocally laid down by the 
Act is competition. And to this end it 
prohibits “Every contract, combination .. . 
or conspiracy, in restraint of trade or com- 
merce among the several States.” Although 
this prohibition is literally all encompass- 
ing, the courts have construed it as preclud- 
ing only those contracts or combinations 
which “unreasonably” restrain competition. 
Standard Oil Co. of New Jersey v. United 
States, 221 U. S. 1; Chicago Board of Trade 
v. Umited States, 246 U. S. 231. 


[Agreements Unlawful Per Se] 


However, there are certain agreements 
or practices which because of their perni- 
cious effect on competition and lack of any 
redeeming virtue are conclusively presumed 
to be unreasonable and therefore illegal 
without elaborate inquiry as to the precise 
harm they have caused or the business 
excuse for their use. This) principle | of 
per se unreasonablness not only makes the 
type of restraints which are proscribed by 
the Sherman Act more certain to the benefit 


*Of course where the buyer is free to take 
either product by itself there is no tying prob- 
lem even though the seller may also offer the 
two items as a unit at a single price. 

5 As this Court has previously pointed out 
such nonanticompetitive purposes as these ar- 
rangements have been asserted to possess can 
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of everyone concerned, but it also avoids 
the necessity for an incredibly complicated 
and prolonged economic investigation into 
the entire history of the industry involved, 
as well as related industries, in an effort 
to determine at large whether a particular 
restraint has been unreasonable—an inquiry 
so often wholly fruitless when undertaken. 
Among the practices which the courts 
have heretofore deemed to be unlawful 
in and of themselves are price fixing, 
United States v. Socony-Vacuum Oil Co. 
[1940-1943 Trape Cases § 56,031], 310 U. S. 
150, 210; division of markets, United States 
v. Addyston Pipe & Steel Co., 85 F. 271, 
aff'd, 175 U. S. 211; group boycotts, Fashion 
Originators Guild v. Federal Trade Comm’‘n 
[1940-1943 Trape Cases J 56,101], 312 U. S. 
457; and tying arrangements, /nternational 
Salt Co. v. United States [1946-1947 TrapE 
Cases § 57,635], 332 U. S. 392. 


[Tying Arrangements] 


For our purposes a tying arrangement 
may be defined as an agreement by a party 
to sell one product but only on the con- 
dition that the buyer also purchases a dif- 
ferent (or tied) product, or at least agrees 
that he will not purchase that product from 
any other supplier.* Where such condi- 
tions are successfully exacted competition 
on the merits with respect to the tied prod- 
uct is inevitably curbed. Indeed “tying 
agreements serve hardly any purpose be- 
yond the suppression of competition.” 
Standard Oil Co. of California v. United 
States [1948-1949 TrapE CAsEs { 62,432], 
337 U. S. 293, 305-306." They deny com- 
petitors free access to the market for the 
tied product, not because the party im- 
posing the tying requirements has a better 
product or a lower price but because of his 
power or leverage in another market. At 
the same time buyers are forced to forego 
their free choice between competing prod- 
ucts. For these reasons “tying agreements 
fare harshly under the laws forbidding re- 
straints of trade.” Times-Picayune Publish- 
ing Co, v. United States [1953 Trape Cases 
{ 67,494], 345 U. S. 594, 606. They are 


unreasonable in and of themselves when- 


be adequately accomplished by other means 

much less inimical to competition. See, e. g., 

International Business Machines Corp. v. United 

States [1932-19389 TRADE CASES 155,112], 298 

U. S. 131; International Salt Co. v. United 

bird eth! TRADE CASES { 57,635], 332 
2S. 302) 
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ever a party has sufficient economic power 
with respect to the tying product to ap- 
preciably restrain free competition in the 
market for the tied product and a “not in- 
substantial” amount of interstate commerce 
is affected. International Salt Co. v. United 
States [1946-1947 Trape Cases { 57,635], 
332 U. S. 392. Cf. United States v. Para- 
mount Pictures [1948-1949 Trane CASES 
7 62,244], 334 U. S. 131, 156-159; United 
States v. Griffith [1948-1949 TrapE CasEs 
{ 62,246], 334 U. S. 100. Of course where 
the seller has no control or dominance 
over the tying product so that it does not 
represent an effectual weapon to pressure 
buyers into taking the tied item any re- 
straint of trade attributable to such tying 
arrangements would obviously be insignifi- 
cant at most. As a simple example, if one 
of a dozen food stores in a community 
were to refuse to sell flour unless the buyer 
also took sugar it would hardly tend to 
restrain competition in sugar if its competi- 
tors were ready and able to sell flour by 
itself. 
[District Court Affirmed] 


In this case we believe the district judge 
was clearly correct in entering summary 
judgment declaring the defendant’s “prefer- 
ential routing” clauses unlawful restraints 
of trade. We wholly agree that the undis- 
puted facts established beyond any genu- 
ine question that the defendant possessed 
substantial economic power by virtue of 
its extensive landholdings which it used 
as leverage to induce large numbers of 
purchasers and lessees to give it preference, 
to the exclusion of its competitors, in car- 
rying goods or produce from the land 
transferred to them. Nor can there be any 
real doubt that a “not insubstantial” amount 
of interstate commerce was and is affected 
by these restrictive provisions. 


[Land Grants] 


As pointed out before, the defendant 
was initially granted large acreages by 


6 The district judge found (and his findings 
are not challenged here) that as of 1949 there 
were (1) over 1,000 grazing leases covering 
more than 1,000,000 acres of land, (2) at least 
72 contracts for the sale of timberland covering 
1,244,137 acres, (3) at least 31 timber sale con- 
tracts covering 100,585 acres, (4) at least 19 
oil and gas leases covering 135,000 acres, (5) 
at least 16 iron ore leases covering 5,261 acres, 
(6) 12 coal leases (acreage not specified), and 
(7) at least 17 other mineral leases covering 
6,810 acres which contained ‘‘preferential rout- 
ing’’ clauses. 
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Congress in the several Northwestern States 
through which its lines now run. This 
land was strategically located in checker- 
board fashion amid private holdings and 
within economic distance of transportation 
facilities. Not only the testimony of vari- 
ous witnesses but common sense makes it 
evident that this particular land was often 
prized by those who purchased or leased it 
and was frequently essential to their busi- 
ness activities. In disposing of its holdings 
the defendant entered into contracts of sale 
or lease covering at least several million 
acres of land which included “preferential 
routing” clauses.* The very existence of 
this host of tying arrangements is itself 
compelling evidence of the defendant’s great 
power, at least where, as here, no other 
explanation has been offered for the exist- 
ence of these restraints. The “preferential 
routing” clauses conferred no benefit on the 
purchasers or lessees. While they got the 
land they wanted by yielding their freedom 
to deal with competing carriers, the defend- 
ant makes no claim that it came any cheaper 
than if the restrictive clauses had been 
omitted. In fact any such price reduction in 
return for rail shipments would have quite 
plainly constituted an unlawful rebate to 
the shipper.’ So far as the Railroad was 
concerned its purpose obviously was to 
fence out competitors, to stifle competition. 
While this may*have been exceedingly 
beneficial to its business, it is the very type 
of thing the Sherman Act condemns. In 
short, we are convinced that the essential 
prerequisites for treating the defendant’s 
tying arrangements as unreasonable “per 
se” were conclusively established below and 
that the defendant has offered to prove 
nothing there or here which would alter 
this conclusion. 


[Prior Authorities] 


In our view International Salt Co. v. 
United States [1946-1947 TRapE CASES 


The grazing leases, timber sales contracts, tim- 
berland sales contracts and in some instances 
the mineral land leases obligated the vendee or 
lessee to ship its products by way of the de- 
fendant’s lines unless rates of competitors were 
lower; the oil and gas leases, coal leases and 
the remainder of the mineral land leases, unless 
the rates were lower or the service better; the 
iron ore leases, unless the defendant’s rates, 
service and facilities were equal to those of any 
competing line. 

749 U.S.C. §§ 2, 6(7), 41(3). 
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{ 57,635], 332 U. S. 392, which has been 
unqualifiedly approved by subsequent deci- 
sions, is ample authority for affirming the 
judgment below. In that case the defendant 
refused to lease its salt-dispensing machines 
unless the lessee also agreed to purchase all 
the salt it used in the machines from the 
defendant. It was established that the de- 
fendant had made about 900 leases under 
such conditions and that in the year in 
question it had sold about $500,000 worth of 
salt for use in the leased machines. On 
that basis we affirmed unanimously a sum- 
mary judgment finding the defendant guilty 
of violating §1 of the Sherman Act. The 
Court ruled that it was ‘‘unreasonable, per 
se, to foreclose competitors from any sub- 
stantial market” by tying arrangements. 
As we later analyzed the decision, “it was 
not established that equivalent machines 
were unobtainable, it was not indicated 
what proportion of the business of supply- 
ing such machines was controlled by de- 
fendant and it was deemed irrelevant that 
there was no evidence as to the actual effect 
of the tying clauses upon competition.” 
Standard Oil Co. of California v. United 
States [1948-1949 Trape Cases {[ 62,432], 337 
W.S8293; 305: 


[Defendant's Contentions] 


The defendant attempts to evade the 
force of International Salt on the ground 
that the tying product there was patented 
while here it is not. But we do not believe 
this distinction has, or should have, any 
significance. In arriving at its decision in 
International Salt the Court placed no re- 
liance on the fact that a patent was involved 
nor did it give the slightest intimation 
that the outcome would have been any 
different if that had not been the case. If 
anything, the Court held the challenged ty- 
ing arrangements unlawful despite the fact 
that the tying item was patented, not be- 
cause of it. “By contracting to close this 
market for salt against competition, Inter- 
national has engaged in a restraint of trade 
for which its patents afford no immunity 
from the antitrust laws.” 332 U. S., at 396. 
Nor have subsequent cases confined the 
rule of per se unreasonableness laid down in 


8 Of course it is common knowledge that a 
patent does not always confer a monopoly over 
a particular commodity. Often the patent is 
limited to a unique form or improvement of the 
product and the economic power resulting from 
the patent privileges is slight. As a matter of 
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International Salt to situations involving pat- 
ents, Cf, United States v. Griffith [1948-1949 
TRADE Cases J 62,246], 334 U. S. 100; United 
States v. Paramount Pictures, Inc. [1948-1949 
Trave CAsEs { 62,244], 334 U. S. 131, 156; 
Times-Picayune Publishing Co. v. United 
States [1953 Trape Cases { 67,494], 345 
U.S. 5948 

The defendant argues that the holding in 
International Salt was limited by the deci- 
sion in Times-Picayune Publishing Co. v. 
United States [1953 Trape CAsEs { 67,494], 
345 U. S. 594. There the Court held that 
a unit system of advertising in two local 
newspapers did not violate § 1 of the Sher- 
man Act. On the facts before it the ma- 
jority found there was no tying problem at 
all since only one product was involved and 
that, in any event, the defendant did not 
possess sufficient economic power in the 
advertising market to bring its unit rule 
within the principle of per se unreasonable- 
ness. But the Court was extremely careful 
to confine its decision to the narrow record 
before it. Jd., at 627-628. And far from 
repudiating any of the principles set forth 
in International Salt it vigorously reasserted 
them by broadly condemning tying arrange- 
ments as wholly inconsistent with the 
fundamental principles of the antitrust laws. 
In the Court’s forceful terms, “Tying ar- 
rangements flout the Sherman Act’s 
policy that competition rule the marts of 
trade. By conditioning his sale of one 
commodity on the purchase of another, a 
seller coerces the abdication of buyers’ 
independent judgment as to the ‘tied’ prod- 
uct’s merits and insulates it from the com- 
petitive stresses of the open market. But 
any intrinsic superiority of the ‘tied’ prod- 
uct would convince freely choosing buyers 
to select it over others, anyway.” Id., at 
605. 


[Rationale of Tying Doctrine] 


While there is some language in the 
Times-Picayune opinion which speaks of 
“monopoly power” or “dominance” over 
the tying product as a necessary precondi- 
tion for application of the rule of per se 
unreasonableness to tying arrangements, we 
do not construe this general language as 


fact the defendant in International Salt offered 
to prove that competitive salt machines were 
readily available which were satisfactory sub- 
stitutes for its machines (a fact the Government 
did not controvert), but the Court regarded 
such proof as irrelevant. 


© 1958, Commerce Clearing House, Inc. 


Number 95—45 
3-13-58 


requiring anything more than sufficient 
economic power to impose an appreciable 
restraint on free competition in the tied 
product (assuming all the time, of course, 
that a “not insubstantial” amount of inter- 
state commerce is affected). To give it any 
other construction would be wholly out 
of accord with the opinion’s cogent analysis 
of the nature and baneful effects of tying 
arrangements and their incompatibility with 
the policies underlying the Sherman Act. 
Times-Picayune, of course, must be viewed 
in context with International Salt and our 
other decisions concerning tying agree- 
ments. There is no warrant for treating 
it as a departure from those cases. Nor 
did it purport to be any such thing; rather 
it simply made an effort to restate the 
governing considerations in this area as 
set forth in the prior cases. And in so doing 
it makes clear, as do those cases, that the 
vice of tying arrangements lies in the use 
of economic power in one market to restrict 
competition on the merits in another, re- 
gardless of the source from which the 
power is derived and whether the power 
takes the form of a monopoly or not. 


[Alleged Absence of Restraint] 


The defendant contends that its “prefer- 
ential routing” clauses are subject to so 
many exceptions and have been adminis- 
tered so leniently that they do not signifi- 
cantly restrain competition. It points out 
that these clauses permit the vendee or 
lessee to ship by competing carrier if its 
rates are lower (or in some instances if 
its service is better) than the defendant’s.’ 
Of course if these restrictive provisions are 
merely harmless sieves with no tendency 
to restrain competition, as the defendant’s 
argument seems to imply, it is hard to 
understand why it has expended so much 
effort in obtaining them in vast numbers 
and upholding their validity, or how they 
are of any benefit to anyone, even the de- 
fendant. But however that may be, the 
essential fact remains that these agreements 
are binding obligations held over the heads 
of vendees which deny defendant’s competi- 
tors access to the fenced-off market on the 
same terms as the defendant. In Jnterna- 
tional Salt the defendants similarly argued 
that their tying arrangements were inoffen- 
sive restraints because they allowed lessees 


®See note 6, supra. 
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to buy salt from other suppliers when 
they offered a lower price than Interna- 
tional. The Court’s answer there is equally 
apt here. 


“{This exception] does, of course, afford 
a measure of protection to the lessee, 
but it does not avoid the stifling effect 
of the agreement on competition. The 
appellant had at all times a priority on 
the business at equal prices. A competi- 
tor would have to undercut appellant’s 
price to have any hope of capturing the 
market, while appellant could hold that 
market by merely meeting competition. 
We do not think this concession relieves 
the contract of being a restraint of trade, 
albeit a less harsh one than would result 


in the absence of such a provision.” 332 
WINS ato o/s 


All of this is only aggravated, of course, 
here in the regulated transportation indus- 
try where there is frequently no real rate 
competition at all and such effective com- 
petition as actually thrives takes other 
forms. Affirmed. 


Mr. Justice Crark took no part in the 
consideration or decision of this case. 


[Dissenting Opinion] 


Mr. Justice HarLtAn, whom Mr. JUSTICE 
FRANKFURTER and Mr. Justice WHITTAKER 
join, dissenting. 


The Court affirms summary judgment for 
the Government by concluding that “the 
essential prerequisites for treating the de- 
fendant’s tying arrangements as unreason- 
able ‘per se’ were conclusively established 
below. .’ In my view, these prere- 
quisites were not established, and this case 
should be remanded to the District Court 
for a trial on the issue whether appellants’ 
landholdings gave them that amount of 
control over the relevant market for land 
necessary under this Court’s past decisions 
to make the challenged tying clauses viola- 
tive per se of the Sherman Act. Further, 
in light of the Court’s disposition of the 
case and the nature of the findings made 
below, I think that the Court’s discussion 
of International Salt Co. v. United States 
[1946-1947 TravE Cases § 57,635], 332 U. S. 
392, is apt to produce confusion as to what 
proof is necessary to show per se illegality 
of tying clauses in future Sherman Act 
cases. 
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[Test Under Sherman Act] 


Because the Government necessarily based 
its complaint on §1 of the Sherman Act, 
26 Stat. 209, as amended, 15 U. S. C. §1, 
rather than on $3 of the Clayton Act,’ it 
was required to show that the challenged 
tying clauses constituted unreasonable re- 
straints of trade, see Standard Oil Co. of New 
Jersey v. United States, 221 U. S. 1. As a 
result, these tying clauses raise legal issues 
different from those presented by the legis- 
latively defined tying clauses invalidated 
under the more pointed prohibitions of the 
Clayton Act. Times-Picayune Publishing Co. 
v. United States [1953 TRADE Cases {| 67,494], 
345 U. S. 594, has made it clear beyond 
dispute that both proof of dominance in the 
market for the tying product and a showing 
that an appreciable volume of business in 
the tied product is restrained are essential 
conditions to judicial condemnation of a 
tying clause as a per se violation of the 
Sherman Act.? 345 U. S., at 608—611. These 
firm requirements derive from an awareness 
that the vice apt to exist in tying agree- 
ments “is the wielding of monopolistic lev- 
erage; a seller exploits his dominant position 
in one market to expand his empire into the 
Nexts O40 Un Se al Olly lt.1o moteas. the 
Court intimates at one point in its opinion, 
that under the Sherman Act the tying clause 
is illegal per se; the per se illegality results 
from its use by virtue of a vendor’s domi- 
nance over the tying interest to foreclose 
competitors from a substantial market in 
the tied interest. 


[No Finding of Dominance] 


My primary difficulty with the Court’s 
affirmance of the judgment below is that 
the District Court made no finding that the 
appellants had a “dominant position” or, as 
this Court now puts it, “sufficient economic 
power,” in the relevant land market. Such 
a finding would indicate that those requir- 
ing land of the character owned by the 
appellants would be driven to them for it, 
thereby putting appellants in a position to 
foreclose competing carriers, through the 
medium of tying clauses, from shipping the 
produce from the lands sold or leased. The 
District Court seems to have conceived that 
no more need be shown on this score than 

1 The tying arrangements proscribed by § 3 of 
the Clayton Act relate only to ‘‘goods, wares, 


merchandise, machinery, supplies or other com- 
modities . J SS8iState ist, 15) Us Sees: 
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that the appellants owned the particular 
tracts of land sold or leased subject to a 
tying clause. Thus it said: 


“Defendants argue that the first tying 
element, i.e., market domination over the 
tying product, is not established because 
the record does not show the proportion 
of N. P. [Northern Pacific] lands of vari- 
ous types to the total of the lands of the 
same types sold and leased in the area 
of defendants’ operations. This contention 
ignores the plain language of the cited 
decisions [“tying clause” cases in this 
Court], providing that market dominance 
of ‘the tying commodity’ is required. The 
tying commodity need only be the particular 
property or product to which forced pur- 
chase of the second commodity is tied; cer- 
tainly it does not necessarily include all of 
the similar and competing commodities which 
may be in the market. . . 

“The tying commodity in the present 
case is the land presently or formerly 
owned by N. P. Unrestricted fee-simple 
title to land vests in the owner absolute 
domination of the market in such land. By 
the ownership of the lands and resulting 
dominance in the market therefor de- 
fendants were able to impose the traffic 
clauses in question on the grantees and 
lessees of the land.” (Italics added.) 142 
F. Supp. 679, 684. 


[District Court Findings] 
In conformity with these views the ultimate 
findings of the District Court on the issue 
of “control” were only these: 


“37. Defendants, as sellers and as les- 
sors, by reason of title in fee simple, have 
dominance in the lands now owned by 
them and had dominance in the lands 
formerly owned at the time of sale of 
such lands. [Italics added.] 

“38. Defendants have used their domi- 
nance in the lands sold and leased to 
require purchasers and lessees to purchase 
and use Northern Pacific’s transportation 
service, under the conditions stated in 
finding 10.” (Finding 10 relates to the 
terms of the tying clauses.) 


[Times-Picayune Case] 


I do not think that these findings as to 
appellants’ ad hoc “dominance” over the 
particular land sold or leased suffice to 
meet the showing of market control which 
Times-Picayune established as one of the es- 
sential prerequisites to holding tying clauses 


2 The Court there stated that the presence of 
either factor is sufficient for invalidation of a 
tying clause under the Clayton Act. 345 U. S., 
at 608—609. 
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illegal per se under the Sherman Act. In 
effect the District Court’s view by-passed 
that requirement and made the validity of 
these tying clauses depend entirely on the 
commercial restraint accomplished by them. 
The District Court should have taken evi- 
dence of the relative strength of appellants’ 
landholdings vis-d-vis that of others in the 
appropriate market for land of the types 
now or formerly possessed by appellants,’ 
of the “uniqueness” of appellants’ landhold- 
ings in terms of quality or use to which 
they may have been put, and of the extent 
to which the location of the lands on or 
near the Northern Pacific’s railroad line, or 
any other circumstances, put the appellants 
in a strategic position as against other sellers 
and lessors of land. Short of such an in- 
quiry I do not see how it can be determined 
whether the appellants occupied such a 
dominant position in the relevant land 
market, cf. United States v. E. I. du Pont 
de Nemours & Co. [1956 TRApvE CASES 
{ 68,369], 351 U. S. 377, as to make these 
tying clauses illegal per se under the Sher- 
man Act. 


Explanation for the Court’s failure to re- 
mand with instructions to pursue such an 
inquiry apparently lies in part in its state- 
ment that the “very existence of this host 
of tying arrangements is itself compelling 
evidence of the defendant’s great power” 
over the land market. I do not deny that 
there may be instances where economic co- 
ercion by a vendor may be inferred, without 
any direct showing of market dominance, 
from the mere existence of the tying ar- 
rangements themselves, as where the vendee 
is apt to suffer economic detriment from 
the tying clause because precluded from 
purchasing a tied product at better terms or 
of a better quality elsewhere. But the tying 
clauses here are not cast in such absolute 
terms. The record indicates that a large 
majority of appellants’ lands were close to 
the Northern Pacific lines and thus vendees 
or lessees of these lands might be expected 
to utilize Northern Pacific as a matter of 
course. Further, substantially all the tying 
clauses, as found by the District Court, 
contained provisos leaving the vendee or 
lessee free to ship by other railroads when 
offered either lower rates or lower rates 


3'The findings entered by the District Court 
make no reference to appellants’ percentage 
ownership of a proper market for land, and 
indeed the record contains in only one instance 
statistics bearing on this problem. In the period 
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or superior service. In these circumstances 
it would appear that the inclusion of the 
tying clauses in contracts or leases might 
have been largely a matter of indifference 
to at least many of the purchasers or lessees 
of appellants’ land, and hence that more is 
needed than the tying clauses themselves 
to warrant the inference that acceptance of 
the tying clauses resulted from coercion 
exercised by appellants through their posi- 
tion in the land market. 


[International Salt Case] 


Particularly in view of the Court’s affirm- 
ance of a judgment based on so inadequate 
a record, I have further difficulty with the 
opinion in its treatment of International 
Salt, the decision on which the Court prin- 
cipally relies. The Court regards that case 
as making irrelevant proof of market domi- 
nance in the tying interest, but it seems to 
me that Times-Picayune has laid to rest all 
doubt as to the need for clear proof on this 
issue. In fact that case considered that in 
International Salt the required element of 
proof was supplied by the patents them- 
selves which “conferred monopolistic, albeit 
lawful, market control” over the tying prod- 
uct, 345 U. S., at 608, as indeed the Court in 
International Salt itself suggested by pref- 
acing its holding with the statement that 
“Tdefendant’s] patents confer a limited mo- 
nopoly of the invention they reward.” 332 
U. S., at 395. Still the Court today states 
that the tying clauses were there struck 
down despite the fact that the tying product 
was patented. In short, insofar as the 
Sherman Act is concerned, it appears that 
International Salt simply treated a patent as 
the equivalent of proof of market control— 
a view further supported by what was said 
about International Salt in Standard Oil Co. 
of California v. United States [1948-1949 
TRADE CASES 62,432], 337 U. S. 293, at 
304, 307. 

The reliance on International Salt with the 
new scope the Court now gives it is puz- 
zling in light of the Court’s express recog- 
nition that a finding of sufficient economic 
power over land to restrict competition in 
freight services is an essential element here. 
The Court heightens this paradox by its 


between 1935 and 1942, it appears that appel- 
lants’ holdings of merchantable timber in 
Montana, Idaho, and Washington constituted 
approximately 5% of the total merchantable 


timber in those States. 
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effort to satisfy this requirement with the 
assertion that “undisputed facts” conclu- 
sively established the existence of this power. 
But in so concluding, it could hardly rely 
on the market-dominance findings below 
which, as I have tried to show, rested upon 
the District Court’s evident misconception 
of Times-Picayune. 


I do not understand the Court to excuse 
findings as to control by adopting the Gov- 
ernment’s argument that this case should 
be brought within International Salt by 
analogy of the ownership of land to that of 
a patent, so that the particular tract of land 
involved in each purchase or lease itself 
constitutes the relevant market. The record 
in any event is without support for such a 
theory. No findings were made below as to 
the uniqueness of any of appellants’ lands 
either because of their location* or because 
of their peculiar qualities enabling produc- 
tion of superior mineral, timber, or agricul- 
tural products. Without such an inquiry, I 
do not see how appellants’ supposed domi- 
nance of the land market can be based on 
the theory that their lands were “unique.” 


[Sufficient Economic Power] 


Finally, the Court leaves in unsettling 
doubt the future effect of its statement that 
the use of the word “dominance” in Times- 
Picayune implies no more of a showing of 
market dominance than “sufficient economic 
power to impose an appreciable restraint on 
free competition in the tied product.” As 
an abstraction one can hardly quarrel with 
this piece of surgery, for I do not claim 


‘ Affidavits before the District Court did indi- 
cate that certain landholdings of appellants, 
particularly grazing lands, were in a checker- 
board pattern among private holdings, thereby 
giving appellants a strategic position with re 
spect to these lands since the private land- 
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that a monopoly in the sense of §2 of the 
Sherman Act must be shown over a tying 
product. As already indicated, I should 
think that a showing of “sufficient economic 
power” in cases of this kind could be based 
upon a variety of factors, such as significant 
percentage control of the relevant market, 
desirability of the product to the purchaser, 
use of tying clauses which would be likely 
to result in economic detriment to vendees 
or lessees, and such uniqueness of the tying 
product as to suggest comparison with a 
monopoly by patent. But I venture to pre- 
dict that the language of the Court, taken 
in conjunction with its approval of the 
summary disposition of this case, will leave 
courts and lawyers in confusion as to what 
the proper standards now are for judging 
tying clauses under the Sherman Act. 


[Remand] 


The Court’s action in affirming the judg- 
ment below sanctions what I deem to be a 
serious abuse of the summary judgment 
procedures. Cf. Sartor v. Arkansas Natural 
Gas Corp., 321 U. S. 620. A record barren 
of facts adequate to support either a finding 
of economic power over a relevant land 
market or a finding that the land involved 
is sO unique as to constitute in itself the 
relevant market is remedied by this Court’s 
reliance upon “common sense” and judicial 
notice of appellants’ commanding position. 
But these are poor substitutes for the proof 
to which the Government should be put. I 
would remand to the District Court for a 
trial and findings on the issue of “dominance.” 


holders often found it necessary to acquire 
appellants’ lands to fill gaps in existing ranges. 
The amount of such land does not appear, and 
T do not think that these affidavits justify short- 
circuiting an inquiry into the broad issue of 
market dominance. 
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[] 68,962] Opinion of the United States Attorney General. 
Addressed to the Secretary of the Air Force, Washington, D. C. November 29, 1957. 


Sherman Antitrust Act 


Combinations and Conspiracies—Applicability of Sherman Act to Air Carriers—Au- 
thority of Civil Aeronautics Board to Confer Immunity Under Antitrust Laws to Agree- 
ment Between Air Carriers.—A proposed agreement, to be executed by the Secretary of the Air 
Force on behalf of the United States and by a number of civil air carriers, which would 
provide for planning for and, in event of a national emergency, for the operation of a 
“Civil Reserve Air Fleet” and involving the cooperative use of the equipment and personnel 
of the carriers, would, if reached, be required to be filed with the Civil Aeronautics Board 
under section 412(a) of the Civil Aeronautics Act. Under section 412(b) of that act, the 
Board may by order either approve or disapprove the agreement. If it should approve, 
immunity from the provisions of the antitrust laws, as provided for in section 414 of the 
act, would be extended to any person affected by the order. Neither the Attorney General 
nor the Department of Justice has authority to approve the agreement or to grant such 
antitrust immunity. 


An order of the Civil Aeronautics Board authorizing discussion and signature of the 
agreement, but providing that any final agreement reached as a result of such discussion 
be submitted to it for approval pursuant to section 412, was authorized by that section and 
by section 205(a) of the act, and antitrust immunity, to the extent provided for in section 


414, is applicable to the parties affected by the order. 
See Combinations and Conspiracies, Vol. 1, J 2039.10. 


Authority of Civil Aeronautics Board To 
Confer Immunity Under Antitrust Laws 
Upon Parties to Proposed “Civil Reserve 
Air Fleet Operations Boards Agreement”. 


A proposed agreement, to be executed by 
the Secretary of the Air Force on behalf of 
the United States and by a number of civil 
air carriers, which would provide for plan- 
ning for and, in event of a national emer- 
gency, for the operation of a “Civil Reserve 
Air Fleet” and involving the cooperative use 
of the equipment and personnel of the car- 
riers, would, if reached, be required to be 
filed with the Civil Aeronautics Board un- 
der section 412(a) of the Civil Aeronautics 
Act (49 U. S. C. 492(a)). Under section 
412(b) of that act (49 U.S. C. 492(b)), the 
Board may by order either approve or dis- 
approve the agreement. If it should approve, 
immunity from the provisions of the anti- 
trust laws, as provided for in section 414 
of the act (49 U. S. C. 494), would be ex- 
tended to any person affected by the order. 
Neither the Attorney General nor the De- 
partment of Justice has authority to approve 
the agreement or to grant such antitrust 
immunity. 

_ An order of the Civil Aeronautics Board 
authorizing discussion and signature of the 
agreement, but providing that any final agree- 
ment reached as a result of such discussion 
be submitted to it for approval pursuant to 
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section 412, was authorized by that section 
and by section 205(a) of the act (49 U.S. C. 
425(a)), and antitrust immunity, to the ex- 
tent provided for in section 414, is applicable 
to the parties affected by the order. 


[ Questions] 


THE SECRETARY OF THE AIR FORCE. 

My Dear Mr. Secretary [In full text]: 
This is in response to the letter of August 
7, 1957, addressed to the Attorney General 
jointly by you and the Administrator, De- 
fense Air Transportation Administration, 
Department of Commerce. The letter raised 
questions relating to the authority of the 
Civil Aeronautics Board to confer immunity 
under the antitrust laws upon parties to a 
proposed “Civil Reserve Air Fleet Opera- 
tions Boards Agreement.” 


[Background] 


The background of the proposed agree- 
ment may be found in Government plans to 
provide supplemental airlift capacity to meet 
military airlift requirements in time of na- 
tional emergency. The plans involve the 
establishment of a Civil Reserve Air Fleet 
(hereinafter referred to as “CRAF”), con- 
sisting of certain personnel and equipment 
of United States civil air carriers. CRAF 
is to be operated by the carriers as a-part 
of the Military Air Transport Service (here; 
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inafter referred to as “MATS”) of the United 
States Air Force. The Administrator of the 
Defense Air Transportation Administration 
has designated certain aircraft owned by the 
carriers for inclusion in CRAF, and will in 
the future designate others. I am advised 
that the total aircraft designated will ulti- 
mately constitute a substantial portion of 
the aircraft now used by the carriers in 
furnishing air transportation to the public. 


[Operations Boards| 


The plan involves the establishment of 
industry groups, to be called Operations 
Boards, to provide advisory services to 
MATS in preparing for the efficient opera- 
tion of CRAF and, at such time as CRAF 
is actually put into service, to provide the 
means through which MATS will operate 
CRAF. It is apparently expected that each 
civilian carrier will perform services in 
accordance with a contract that it will sepa- 
rately enter into with the Government and 
that each such carrier will use its own air- 
craft, personnel, repair and maintenance 
installations and other ground facilities in 
the operation of CRAF. However the car- 
riers will enter into arrangements for the 
pooling of such facilities and personnel in 
order to accomplish their tasks and the 
Operations Boards will plan and administer 
the arrangements. 


The Operations Boards are to be made 
up of representatives of the carriers. The 
members of each Operations Board are to 
be representatives of the carriers participat- 
ing in the program, but the vote of each 
of the members is to be weighted to reflect 
the number, models and types of aircraft 
of the carrier which he represents that are 
assigned to CRAF operations in the Board’s 
area of operations. Immediate establishment 
of an Atlantic Operations Board and a 
Pacific Operations Board is contemplated. 
Others may be established as it is deter- 
mined they are required. 

As already noted, the functions of the 
Operations Boards are intended to be purely 
advisory before CRAF is activated and 
shall have no force or effect unless adopted 
by MATS. The recommendations are to 
relate to plans, instructions, procedures and 
manuals designed to establish uniform oper- 
ating policies and procedures. They are to 
cover the modification of aircraft to meet 
CRAF specifications, the designation of spe- 
cific carriers to perform supporting services 
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at specified bases or locations, the type of 
equipment to be stockpiled, building and 
facilities requirements, maintenance, weather 
information and communications, manning 
and related matters. During this period the 
Boards are also to accumulate and to sub- 
mit to MATS information and technical 
data and participate in exercises directed or 
approved by MATS. 

After the activation of CRAF, the func- 
tions of the Operations Boards are no longer 
to be merely advisory. Within its area of 
operations each Board is to coordinate and 
direct, pursuant to plans adopted by MATS, 
the operations of the carriers relating to the 
transfer of aircraft, equipment, facilities and 
personnel from the commercial business of 
the carriers to CRAF and to the perform- 
ance of CRAF services. 


The Boards will issue instructions relat- 
ing to the utilization of equipment, facilities, 
traffic, flight operation, personnel, “and any 
other matter incidental to the performance 
of CRAF services.” Each carrier will co- 
ordinate the CRAF services which it has 
undertaken to perform with the performance 
of such services by other carriers in accord- 
ance with the directions of the Operations 
Boards. 

[CAB Order] 


The proposed agreement by which this 
scheme of operations is to be placed into 
effect is intended to be executed by a num- 
ber of civil air carriers who are designated 
therein, such other civil air carriers as may 
later become parties to the agreement, and 
the United States of America represented 
by the Secretary of the Air Force. On 
February 28, 1956, the Civil Aeronautics 
Board issued Order No. E-10045 (being a 
revision of Order No. E-10000 of February 
14, 1956) authorizing, “to the extent that 
such actions involve air carriers and other 
carriers,” discussion and signature of the 
proposed agreement. The order expressly 
stated that the authorization of discussions 
which it contained “should not be construed 
as approval of any agreement which” might 
result and provided that any “final agree- 
ment reached as a result of such discussions 
shall be submitted to the Board for approval 
pursuant to section 412 of the” Civil Aeronau- 
tics Act of 1938, as amended (49 U. S. C. 492). 

My views have been requested, first, as 
to whether the proposed agreement is one 
which is required to be filed with the Civil 
Aeronautics Board by section 412 with the 
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consequence that if the Board approves the 
agreement, the relief from the operations of 
the antitrust laws provided for in section 
414 of the act (49 U. S. C. 494) will be 
applicable, and, second, whether the Board 
was authorized to issue Order No. E-10045. 
I am of the view that both questions should 
be answered in the affirmative. 


I 


I am of the opinion that the proposed 
agreement is one which is required to be 
filed with the Civil Aeronautics Board by 
section 412(a) and that the Board has au- 
thority under section 412(b) to approve or 
disapprove it. It follows that, if the Board 
does approve the agreement, antitrust im- 
munity will be afforded to the parties to the 
extent provided in section 414, Section 412 
provides as follows: 


“Sec. 412. (a) Every air carrier shall 
file with the Board a true copy, or, if 
oral, a true and complete memorandum, 
of every contract or agreement (whether 
enforceable by provisions for liquidated 
damages, penalties, bonds, or otherwise) 
affecting air transportation and in force 
on the effective date of this section or 
hereafter entered into, or any modification 
or cancellation thereof, between such air 
carrier and any other air carrier, foreign 
air carrier, or other carrier for pooling 
or apportioning earnings, losses, traffic, 
service, or equipment, or relating to the 
establishment of transportation rates, fares, 
charges, or classifications, or for preserv- 
ing and improving safety, economy, and 
efficiency of operation, or for controlling, 
regulating, preventing, or otherwise elimi- 
nating destructive, oppressive, or wasteful 
competition, or for regulating stops, sched- 
ules, and character of service, or for other 
cooperative working arrangements. 

“(b) The Board shall by order dis- 
approve any such contract or agreement, 
whether or not previously approved by it, 
that it finds to be adverse to the public 
interest, or in violation of this Act, and 
shall by order approve any such contract 
or agreement, or any modification or 
cancellation thereof, that it does not ‘find 
to be adverse to the public interest, or in 
violation of this Act; except that the 
Board may not approve any contract or 
agreement between an air carrier not 
directly engaged in the operation of air- 
craft in air transportation and a common 
carrier subject to the Interstate Com- 
merce Act, as amended, governing the 
compensation to be received by such com- 
mon carrier for transportation services 
performed by it.” 
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It may be seen that the section relates 
to “every contract or agreement * * * 
affecting air transportation * * *, between 
such air carrier and any other air carrier, 
foreign air carrier, or other carrier for pool- 
ing or apportioning * * * equipment, 
* * * or for other cooperative working 
arrangements.” Since a number of air car- 
riers will be parties to the agreement, the 
agreement would be between a carrier “and 
any other air carrier.” Nor does there 
appear to be any serious question that it 
would establish “cooperative working ar- 
rangements.” Indeed, the agreement is essen- 
tially one setting forth the area of cooperation 
and establishing the arrangements under 
which such cooperation will be effectuated. 
In addition, the agreement seems clearly to 
establish an arrangement under which equip- 
ment may be pooled and does not appear to 
fall within the exception contained in sub- 
section (b) of section 412. 


[Effect on Air Transportation] 


Further, the proposed agreement seems 
clearly to be one “affecting air transporta- 
tion.” In view of the provisions of section 1 
(10) and (21) of the act, the phrase “air 
transportation” apparently involves the car- 
riage by aircraft of persons or property as 
a common carrier for compensation or hire, 
or the carriage of mail by aircraft, in com- 
merce (49 U. S. C. 401(10), (21)). See 
Pacific Northern Airlines v. Alaska Airlines, 
80 F. Supp. 592, 603 (D. Ala., 1948). The 
recitations in the preamble to the agree- 
ment contain a statement that “the perform- 
ance of CRAF services will include the 
transportation of mail by aircraft.” If this 
is so, the agreement may deal directly with 
air transportation. However, the require- 
ment of filing contained in section 412 does 
not depend upon whether air transportation 
is the subject matter of the contract or 
agreement. It is sufficient if the contract 
or agreement is one “affecting air trans- 
portation,” and there can be no doubt that 
the proposed agreement will have such an 
effect. 


It need not be decided whether a contract 
or agreement which affects air transporta- 
tion only incidentally or casually is subject 
to section 412. In the instant case the effect 
will be direct and proximate, Aircraft, equip- 
ment and facilities will be removed from 
normal air transportation and placed into 
CRAF. The air carriers will be conducting 
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both civil and military activities side by side 
and will frequently use the same facilities 
for both. The impact on air transportation 
is thus clear. This conclusion is reinforced 
by section 2(a) of the act which states one 
of its purposes to be the “encouragement 
and development of an air-transportation 
system properly adapted to the present and 
future needs of the foreign and domestic 
commerce of the United States, of the 
Postal Service, and of the national defense” 
(49 U. S. C. 402(a)). The obvious impact 
of the agreement upon these objectives fur- 
ther indicates that it affects air transporta- 
tion. See 40 Op. A. G. 112, 114-115 (1941). 


Section 414 provides: 


“Any person affected by any order made 
under sections 408, 409, or 412 of this 
Act shall be, and is hereby, relieved from 
the operations of the ‘antitrust laws,’ as 
designated in section 1 of the Act entitled 
‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and 
for other purposes,’ approved October 15, 
1914, and of all other restraints or pro- 
hibitions made by, or imposed under, 
authority of law, insofar as may be neces- 
sary to enable such person to do anything 
authorized, approved, or required by such 
order.” 


[Antitrust Immunity | 


Accordingly, in the event the Civil Aero- 
nautics Board issues an order pursuant to 
section 412 approving the agreement, relief 
from the antitrust laws, to the extent pro- 
vided by section 414, will be afforded. 


[Approval—De pt. of Justice] 


In the absence of such an order of the 
Civil Aeronautics Board the agreement would 
raise problems under the antitrust laws. In 
addition, it is possible that the agreement 
may be interpreted as involving the approval 
of the Attorney General. Thus Article IX 
(c)(2) would provide for termination of the 
agreement upon notification by the Attorney 
General “that, in his opinion, further per- 
formance of this Agreement is not in the 
public interest.” Conceivably it could be 
implied therefrom that the agreement can 
only come into being and remain in force 
with his approval. It, therefore, should be 
emphasized that the conclusions contained 
in this opinion relate solely to the authority 
of the Civil Aeronautics Board to grant 
relief from the antitrust laws. They do not 
represent approval or disapproval of the 
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agreement by the Attorney General or the 
Department of Justice. Neither has any au- 
thority to approve such an agreement nor 
to extend antitrust immunity to action pur- 
suant to it. Indeed, section 2 of the Civil 
Aeronautics Act provides that in exercising 
its duties under the act the Board is charged 
with considering such factors as national 
defense, efficient service and competition. 
That section, read together with section 412, 
vests the function of approving or disapprov- 
ing an agreement such as the instant one 
solely in the Board. 


II 
[Authority to Issue Order] 


I am of the opinion that the Board had 
authority to issue Order No. E-10045 and 
that discussions and signature in accord 
with the order are relieved from the opera- 
tions of the antitrust laws to the extent 
provided for by section 414. 


It is true that section 412 does not ex- 
pressly confer authority upon the Board to 
approve preliminary discussion or negotiation 
of agreements within its purview. It refers 
only to agreements, oral or written. How- 
ever, no agreement can be reached without 
preliminary discussion or negotiation. There- 
fore unless the Board may extend antitrust 
immunity to such discussion or negotiation, 
the authority conferred upon it under sec- 
tion 412, and the consequent antitrust im- 
munity provided for by section 414, could 
not, in many cases, be effectuated. This 
problem is met by section 205(a) of the act 
(49 U. S. C. 425(a)) which authorizes the 
Board to issue “such orders, * * *, pursu- 
ant to and consistent with the provisions of 
this Act, as it shall deem necessary to 
carry out such provisions and to exercise 
and perform its powers and duties under 
this Act.” 


As indicated, the administration of the 
powers and duties of the Board under sec- 
tion 412 might present substantial problems 
or be frustrated unless it had authority to 
issue orders such as Order No. E-10045. 
It would follow that the order was one the 
Board could “deem necessary to carry out” 
the provisions of section 412. American 
Trucking Assns. v. United States, 344 U. S. 
298, 311-312. So viewed section 205(a) con- 
fers authority upon the Board to issue the 
order in question under section 412, and the 
antitrust relief provided for in section 414 
would be applicable. Since it is concluded 
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that Congress conferred authority upon the 
Board to issue the order, the resulting anti- 
trust immunity would be conferred in “the 
precise manner and method” specified by 


Congress. United States v. Socony-Vacuum 
Co. [1940-1943 Trape Cases § 56,031], 310 
U. S. 150, 226-227; 40 Op. A. G. 335, 338, 
[1944-1945 Trape Cases § 57,320]. 


: [68,963] The Parker Pen Company v. Eli Stern and Mortimer S. Kornfeld, doing 
business as Econo-Mart and Stern-Kornfeld Distributors. 


In the United States District Court for the Southern District of N York. N 
C 98-248, Filed February 27, 1958. oh iviadpikerealche pint «: 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Defenses to Enforcement Actions—Types of Defenses—Fair Trader’s 
Breach of Fair Trade Agreement—A motion by defendants, recently adjudged in con- 
tempt of a permanent fair trade injunction, to vacate the injunction on the ground that 
the fair trader was itself engaged in retail sales of its products contrary to a provision 
of its fair trade agreement which prohibits “the offering or making of any concession 
in connection with any such sale,” and accordingly it was no longer equitable that the 
decree should have prospective application, was denied. The court ruled that the fair 
trader’s “retirement program,” under which it makes an allowance for discontinued pens 
carrying lifetime guarantees upon the purchase of its latest model, was a genuine effort 
to keep faith with the customer in those instances where parts were no longer available 
to enable it to redeem its lifetime guarantee and that the program did not involve sales 
by the fair trader so as to vitiate the effect of its fair trade agreements. The fair trader 
had vigorously enforced its fair trade agreements by bringing a substantial number of 
suits against retailers who were allegedly violators and also by a general inspecting 


and policing method. 
See Fair Trade, Vol. 1, J 3420. 


For the plaintiff: Rogers, Hoge & Hill, New York, N. Y. 
For the defendants: Gerard I. Nierenberg, Long Island City, N. Y. 


[Memorandum] 


Epwarpd WEINFELD, District Judge [Jn 
full text]: The defendants, recently ad- 
judged in contempt and fined for violation 
of a final decree, move to vacate the decree. 
The decree, entered upon the defendants’ 
consent, permanently enjoined them from 
selling or advertising plaintiff's products 
contrary to its fair trade agreements with 
retailers. The basis of the motion is that 
plaintiff itself is engaged in retail sales of 
its products contrary to a provision of its 
fair trade agreements which prohibits “the 
offering or making of any concession in 
connection with any such sale”, and accord- 
ingly it is no longer equitable that the 
decree should have prospective application. 


[Lifetime Guarantee] 


The plaintiff denies that it is engaged in 
retail sales or that it is granting discounts 
or concessions contrary to the terms of its 
fair trade agreements. The subject of its 
activities with respect to its products does 
not appear to be in serious dispute. Plain- 
tiff, a manufacturer of pens in the 1920's 
marketed a model which carried with it a 
lifetime guarantee. This original model 


Trade Regulation Reports 


was discontinued when a new one, the 
“Vacumatic”, was marketed in 1933. The 
latter modei also carried a lifetime guar- 
antee. In 1942 distribution of the ‘“Vacu- 
matic” was also discontinued when plaintiff 
put out an entirely new type of pen. 


[Repairs] 

To meet its commitments under the 
lifetime guarantee on its pens the plaintiff 
maintains repair stations. Its sales depart- 
ment and salesmen do not participate in 
this function. Usually pens are submitted 
to the stations for repairs under the guar- 
antee directly by the customer but in some 
instances by the retailer to whom the cus- 
tomer returned the pen for repair. 


[Retirement Program] 


In the early 1950’s repair of the discon- 
tinued models became increasingly difficult 
because replacement parts were exhausted; 
tools, dies and molds had been destroyed; 
and in other instances, the materials from 
which the pens had been made were no 
longer available. Unable to comply with 
the guarantee with respect to the outstand- 
ing discontinued models, which then num- 
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bered many thousands, plaintiff to maintain 
its good will and the integrity of its 
promise, through its customer repair serv- 
ice, instituted what it terms a “retirement 
program”, under which it makes an allow- 
ance for the discontinued pen upon the 
purchase of its latest model. In short, to 
retire the outstanding obsolete pens carry- 
ing the lifetime guarantee the customers are 
offered a new pen at a substantially reduced 
price. In effect, this arrangement may be 
deemed consideration for a release by the 
customer of the plaintiff from its obligation 
under the guarantee. 


[Pens Replaced] 


The retirement program is limited to 
pens which cannot be repaired because of 
lack of parts or unavailability of materials 
and only to models which have been dis- 
continued for sixteen years or more. In 
1957 out of a total of 576,000 pens sub- 
mitted for repair to the customer service 
division only 3,700 were replaced under the 
retirement program and year by year the 
number of pens so being replaced declines. 


[Defendant’s Contention] 


The defendants, on the basis of the facts 
arising out of plaintiff’s efforts to meet its 
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lifetime guarantee with respect to the out- 
standing antiquated pens contend that it is 
unequitable to permit the decree to remain 
in effect. I do not agree. 


[Opinion] 


I am persuaded that the retirement pro- 
gram is a genuine effort to keep faith with 
the customer in those instances where parts 
are no longer available to enable it to re- 
deem its lifetime guarantee and that the 
program does not involve sales by the 
plaintiff so as to vitiate the effect of their 
fair trade agreements. Plaintiff has ad- 
hered to a consistent policy of endeavoring 
vigorously to enforce its fair trade agree- 
ments by bringing a substantial number of 
suits against retailers who are allegedly 
violators and also by a general inspecting 
and policing method. 


[Motion to Vacate Denied] 


Upon all the facts and circumstances the 
defendants have failed to sustain their claim 
that changed conditions require the vacatur 
of the final decree. 


The motion is denied. 


Settle order on notice. 


In the New York Supreme Court, New York County, Special Term, Part III. 139 
N. Y. L. J. No. 29, page 6. Dated February 11, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Injunctive Relief—Allegations and 
Proof—Sufficiency of Denial of Sales Below Stipulated Prices—An injunction was 
granted in a fair trade enforcement action where there was no effective denial by the 
defendant that it sold plaintiff's products below their established prices. The mere fact 
that defendants could not identify figures on their own receipts was not a sufficient denial. 
Likewise, declaring that the defendants carried on a wholesale business could not be 
construed as a denial that they were also engaged in the retail business and that the sales 
were made below the fair trade prices. Since the sales were made in violation of plaintiff's 
retail fair trade prices, the fact that plaintiff may have any wholesale fair trade contracts 
was wholly unrelated and not germane to the issues. 


See Fair Trade, Vol. 1, J 3354.34. 


[Injunctive Relief Granted] established under the Fair Trade Act. In 


DINEEN, Justice [Jn full text]: This is an 
application by the plaintiff for an order to 
restrain the defendants and any persons 
acting in conjunction with them from sell- 
ing, offering to sell and advertising any of 
plaintiff's products at prices less than that 
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spite of notice to the defendants of plain- 
tiff’s fair trade contracts and schedules of 
prices, numerous violations are cited by the 
plaintiff substantiated by affidavits of the 
purchasers of the products sold by the de- 
fendants, In opposition thereto an affidavit 
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is submitted containing mere conclusory 
statements, none of which raises any genu- 
ine triable issue as to the sales alleged to 
have been made. The mere fact that de- 
fendants cannot identify figures on their 
own receipts is not a sufficient denial of a 
sale having been made as alleged. Like- 
wise, declaring that the defendants carry on 
a wholesale business cannot be construed 
as a denial that they are also engaged in 
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the retail business and that the sales were 
made below the fair trade prices. Since the 
sales were made in violation of plaintiff’s 
retail fair trade prices the fact that plaintiff 
may have any wholesale fair trade contracts 
is wholly unrelated and not germane to the 
issues. The other contentions of the de- 
fendants are without merit. The motion is 
granted. Settle ordei. 


In the New York Supreme Court, New York County, Special Term, Part III. 139 
N. Y. L. J. No. 28, page 6. Dated February 10, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Injunctive Relief—Allegations and 
Proof.—A motion for an injunction to restrain sales of products below their established 
fair trade prices was granted. The defendant’s statement that inquiry among his salesmen 
did not disclose anyone having a recollection of the alleged sales was mere hearsay and 
was not sufficient to constitute a denial of the sales being made, and any denial based 


upon such information and belief was likewise insufficient. 


See Fair Trade, Vol. 1, J 3354.34. 


[Injunctive Relief Granted] 


DINEEN, Justice [Jn full text]: Plaintiff 
moves for an order to restrain defendant 
and any persons acting in conjunction with 
him from selling, offering to sell and adver- 
tising any of plaintiff's products at prices 
less than that established under the Fair 
Trade Act. Plaintiff alleges nine purchases 
on different occasions below the fair trade 
prices established by the plaintiff. As to 
these sales the plaintiff has submitted sup- 
porting affidavits of the purchasers sub- 
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stantiating the transactions. The defendant 
states that inquiry among his salesmen does 
not disclose anyone having a recollection 
of the alleged sales. This statement being 
mere hearsay is not sufficient to constitute 
a denial of the sales being made and any 
denial based upon such information and 
belief is likewise insufficient. The other 
contentions made by the defendant are 
without merit (see the Gillette Co. v. Jacabs 
[1958 TRADE CASES { 68,964], decided simul- 
taneously herewith). The motion is granted. 
Settle order. 


In the New York Supreme Court, New York County, Special Term, Part III. 139 
N. Y. L. J. No. 28, page 6. Dated February 10, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Injunctive Relief—Allegations and 
Proof—A motion for an injunction to restrain sales of products below their established 
fair trade prices was granted on the basis of the decisions in Gillette Co. v. Polovsky, 1958 
TRADE CASES §] 68,965, and Gillette Co. v. Jacobs, 1958 TRADE CASES {] 68,964. 


See Fair Trade, Vol. 1, 7 3354.34. 


[Injunctive Relief Granted] 


Dineen, Justice [Jn full text]: Motion by 
the plaintiff to restrain the defendants and 
any person acting in conjunction with them 
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from selling, offering to sell and advertis- 
ing any of plaintiff’s products at prices less 
than that established under the Fair Trade 
Act is granted. The defendants practically 
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{ 68,964], which were decided simultaneously 
herewith and which form the basis of the 
decision herein. Settle order. 


make the same contentions as were put 
forth in the Gillette Company v. Polovsky 
[1958 TrapE Cases { 68,965], and the Gillette 
Company v. Jacobs [1958 TRADE CASES 


[] 68,967] Paper Mate Mfg. Co. v. Jacobs. 


In the New York Supreme Court, New York County, Special Term, Part III. 139 
N. Y. L. J. No. 18, page 6. Dated January 27, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief—Alle- 
gations and Proof.—A motion for a temporary injunction to restrain sales of products 
below their established fair trade prices was granted. Numerous affidavits were submitted 
by purchasers of plaintiff's products from the defendants to substantiate the plaintiff's 
claim. It did not appear from defendant’s affidavit, denying upon information and belief 
any sales below fair trade price, whether defendants employed any salesmen or what 
their source of information and belief was. Defendants’ contentions fell short of raising 
any triable issue and failed to indicate in what way, if applicable, the laws of California 
could have any effect. 


See Fair Trade, Vol. 1, J 3354.34. 


[Temporary Injunction] 


DiINnEEN, Justice [Jn full text]: Plaintiff 
moves for an order to enjoin and restrain 
defendants during the pendency of this 
action from committing certain acts in vio- 
lation of the Fair Trade Act. Plaintiff ac- 
cuses the defendants of selling its fair traded 
products at below the retail fair trade 
price. Numerous affidavits are submitted 
by purchasers of plaintiff’s products from 
the defendants to substantiate the plaintiff’s 
claim. Efforts indicating diligence in en- 


forcing its fair trade contracts are apparent. 
The defendants submit an affidavit denying 
upon information and belief any sales of 
plaintiff’s products at retail at less than the 
fair trade price. Whether defendants em- 
ploy any salesmen or what their source of 
information and belief is does not appear. 
Summarizing the contentions of the de- 
fendants they fall far short of raising any 
triable issue and have failed to indicate in 
what way if applicable the laws of Califor- 
nia can have any effect. The motion is 
granted. Settle order. 


[] 68,968] Gillette Co. v. Northwest Wholesale Corp. 


In the New York Supreme Court, New York County, Special Term, Part III. 139 
N. Y. L. J. No. 13, page 7. Dated January 20, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief—Alle- 
gations and Proof.—A fair trader was granted a temporary fair trade injunction where 
the defendant failed to raise any factual or legal issue capable of defeating the motion. 


See Fair Trade, Vol. 1, J 3354.34. 
[Temporary Injunction] 

BENVENGA, Justice [In full text]: Plaintiff 
moves for a temporary injunction in en- 
forcement of the Feld-Crawford Act. De- 
fendant has failed to raise any factual or 


legal issue capable of defeating the motion. 
United States v. McKesson-Robbins [1956 


TRADE CasEs {[ 68,368], (351 U. S., 305) is of 
no aid to defendant. It does not countenance 
the violation of the Fair Trade Act. Nor is 
plaintiff's fair trade contract shown to be 
illegal in any respect available to the de- 
fendant. The motion is granted. Settle 
order providing for bond in the sum of $1,000. 
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Appeal from the Circuit Court for Montgomery County. THomas M. ANDERSON, Judge. 


Maryland Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Activity— 
Retailers’ Issuance of Trading Stamps.—The issuance of a permanent fair trade injunction 
and the rejection of the defense that the fair trader had failed to exercise due diligence 
in enforcing its fair trade contracts and had acquiesced in the continued disregard of its 
price lists by other retailers, through the use of trading stamps, were affirmed. The fair 
trader had exercised reasonable diligence in enforcing its fair trade program. The officers 
of the fair trader charged with enforcement testified that every complaint received had 
been followed up, that they had no knowledge of the 22 stores shown to have given trading 
stamps, and that immediate steps would be taken to correct the situation. The parties 
had conceded that the giving of trading stamps was a violation of fair trade contracts. 
The court observed, without deciding, that if it assumed that the rule of reasonable 
diligence applied to the whole state, a showing of violations in 2.2 per cent of the retail 


outlets did not seem to be excessive. 
See Fair Trade, Vol. 1, J 3294, 3440.22. 


For the appellant: Harry Silbert (J. E. Bindeman on the brief), both of Baltimore, Md. 
For the appellee: Jesse Slingluff, Jr. (Francis X. Gallagher on the brief), both of 


Baltimore, Md. 


Before Brune, Chief Judge, HENpErson, HAmMMonp, Prescort, and Horney, Justices. 


[Appeal] 


HENDERSON, Judge [Jn full text]: This 
appeal is from a decree passed on July 3, 
1957, permanently enjoining Dart Drug Cor- 
poration of Maryland, operating a drugstore 
in Silver Spring, Montgomery County, Mary- 
land, (Dart), from selling products manu- 
factured by Eli Lilly and Company, an 
Indiana corporation, (Lilly), at less than 
the minimum resale prices established under 
contracts entered into with other retail drug- 
gists in accordance with the Maryland Fair 
Trade Act, Code (1951), Art. 83, sec. 102, 
et seq. 

[ Defenses] 


In its answer to the bill of complaint 
Dart did not deny that it had consistently 
sold such products at far less than the mini- 
mum prices since it began business in 1956, 
in what might be fairly described as ag- 
gressive price cutting. It defended on the 
ground that Lilly had failed to make reason- 
ably diligent efforts to enforce its Fair Trade 
contracts in Maryland, had acquiesced in the 
notorious, open and continued disregard of 
its price lists by other retailers in Maryland, 
through the use of trading stamps, and had 
thus virtually abandoned its pricing pro- 
gram... This, of course, raised an issue of 
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fact, or at least a mixed question of law and 
fact. It is conceded that a failure to use 
reasonable diligence to enforce compliance 
by others may call for or require a denial 
of injunctive relief by a court of equity. 
Sometimes it is said to be an application 
of the maxim of clean hands, or that one 
who seeks equity must do equity, or that 
equality is equity. It is sometimes said that 
the Act requires by implication that the 
prices fixed shall be uniform in any com- 
petitive area, and that unjust discrimination 
is the antithesis of fair trade. Whatever its 
true source, the general rule is well estab- 
lished, and is clearly set forth in the cases 
of Hutzler Bros. v. Remington Putnam [1946- 
1947 Trapve Cases 757,452], 186 Md. 210, 
215, and General Electric Company v. Home 
Utilities Company [1955 TRADE CASES 
J 68,148], 131 F. Supp. 838, aff. [1955 TravE 
Cases § 68,209], 227 F. 2d 384 (CA 4th). 
The difficulty lies in determining what is 
reasonable diligence under the circumstances 
of a particular case. 


[Enforcement Program|] 

Lilly is a large manufacturer of patented 
drugs which are sold nationwide. Gener- 
ally speaking, it sells to distributors who 
in turn sell to retail outlets of which there 
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are more than 1,000 located throughout the 
State of Maryland, although it has direct 
contracts with only about 15, executed in 
1952. Under the Act, non-signers are bound 
by these contracts, and recurrent doubts as 
to the constitutionality of the provision, 
raised by the decision of Schwegmann Bros. 
v. Calvert Corp. [1950-1951 TRaDE CASES 
{ 62,823], 341 U. S. 384, have been allayed. 
Home Utilities Co. v. Revere [1956 TRADE 
Cases J 68,316], 209 Md. 610 (1956). Cf. 
Schwegmann Bros. Giant Super Mkts. v. Eli 
Lilly & Co. [1953 Trape Cases ff 67,516], 
205 F. 2d 788, cert. den. 346 U. S. 856. It 
was shown that Lilly relies largely, in its 
enforcement program, upon complaints re- 
ceived from local druggists in active com- 
petition with an alleged violator, and com- 
plaints received from several active druggists’ 
associations. It also instructs its salesmen, 
of whom there are 18 in the State, to report 
violations observed. Upon receiving a com- 
plaint, it was shown that the practice was 
to have the district manager or a salesman 
investigate and talk to the offender. If this 
is not successful, the manager of the legal 
department sends a registered letter of warn- 
ing. If necessary, this is followed by the 
institution of suit. Without reviewing the 
testimony in detail, it is sufficient to say that 
it supports the Chancellor’s findings that a 
considerable number of complaints were re- 
ceived and investigated, and a number of 
violators did in fact desist, either as a result 
of persuasion, the threat of suit, or as a 
result of the institution of suit, and that the 
enforcement program was reasonably de- 
signed to effectuate its purpose. 


[Trading Stamps] 

The appellant places its chief reliance 
upon the testimony of a detective, Mr. Mc- 
Lellan, who, at its request, visited certain 
stores in the State of Maryland selected 
from a list, supplied by a representative of 
the S. & H. Trading Stamp Company, of 
56 drugstores which were said to have con- 
tracts with that company in regard to trading 
stamps. Mr. McLellan testified that in 
June, 1957, a few days prior to the trial of 
the case below, he and his assistant shopped 
36 of these stores. In 14 of them he learned 
that they did not sell drugs, or had dis- 
continued the use of stamps, or did not use 
them in the sale of drugs. In 13 stores 
purchases of drugs were made at list prices, 
but with trading stamps given. In 9 stores 
no purchases were made, but stamps were 
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offered in connection with a proposed pur- 
chase. None of these stores were in Mont- 
gomery or Prince George’s Counties. Seven 
were in Baltimore City, 6 on the eastern 
shore, and the rest on the western shore, 
ranging from Ellicott City to Cumberland. 
He testified that placards were displayed in 
these stores stating that trading stamps were 
given. Upon objection by the appellee’s 
counsel, he was not permitted to testify as 
to statements made to him by the various 
sellers as to how long they had been giving 
stamps. 
[List of Stores Using Stamps] 


The appellant printed in its appendix, fol- 
lowing a summary, not in narrative form, of 
Mr. MclLellan’s testimony, a list of the 22 
stores he found to be advertising the giving 
of stamps, or offering them in connection 
with purchases or proposed purchases. In 
this list the length of time each store had 
been giving trading stamps was stated. On 
motion of the appellee, we ordered this list 
deleted, on the ground that it was not sup- 
ported by the testimony. The appellant has 
filed a motion to rescind our order, and we 
think it must be granted. It is now shown 
that counsel for the appellee agreed that the 
list made by the witness could be put in 
evidence, without conceding the correctness 
of the facts stated, and he later stipulated as 
to the length of time that each store in 
question had been using stamps. It is also 
shown that he wrote counsel for the appel- 
lant, agreeing to a summarization of the 
testimony of the witness. Although the ap- 
pellee prints in its appendix the full testi- 
mony of Mr. McLellan, the summary seems 
to be substantially correct, and the stipula- 
tion as to the length of time is conceded. 
We cannot accept the argument that the 
printing of the list was misleading or im- 
proper under the circumstances, and we 
regard the appellee’s appendix as redundant. 


[Reasonable Diligence Shown] 


Of the 22 stores listed, it appears that 11 
had been giving stamps for two years or 
less, 6 stores for periods of from four to 
ten years, and 4 stores from twelve to thirty- 
five years. We do not regard the length of 
time as particularly significant. Doubts as 
to the enforceability of Fair Trade contracts 
against non-signers have persisted until a 
quite recent date. Questions have also been 
raised and courts have disagreed as to 
whether the giving of trading stamps is a 
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violation of Fair Trade contracts, although 
the parties now concede that it is. Their 
widespread use is a comparatively recent 
development. See Note 66 Yale L. Journal 
436, 439, and Note 22 A. L. R. 2d 1212. In 
any event, the officers of the appellee charged 
with enforcement testified that every com- 
plaint received had been followed up, that 
they had no knowledge of the 22 violations 
shown, and that immediate steps would be 
taken to correct the situation. Cf. Colgate- 
Palmolive Company v. Max Dichter & Sons 
[1956 Trape Cases 768,381], 142 F. Supp. 
545 (Mass. D. C.). No current violations 
were shown in the immediate competitive 
area where Dart operates. In fact, it was 
shown that in that area enforcement had 
been completely effective, with the exception 
of Dart, and perhaps one other store against 
which a suit is pending. If we assume, 
without deciding, that the rule of reason- 
able diligence applies to the whole State, a 
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showing of violations in 2.2 per cent of the 
retail outlets does not seem to be excessive, 
and the fact that in more than 32 cases en- 
forcement has been effective, as of the date 
of trial, would seem to negative any infer- 
ence of acquiescence or abandonment. The 
most that can be said is that a more aggres- 
Sive investigation, without waiting for com- 
plaints, might have produced better results. 
In General Electric Company v. Home Utili- 
ties Company, supra, it was shown that there 
were 69 violators out of 1,000 stores, of 
which only 50% had been warned. Cf. 
Lionel Corporation v. Klein [1955 Trapve 
Cases { 68,085], 114 A. 2d 652 (Del. Ch.). 
We agree with the Chancellor that reason- 
able diligence was shown. 


Decree affirmed, costs to be paid by ap- 
pellant, with the exception of the cost of 
the appellee’s appendix, to be paid by the 
appellee. 


[f 68,970] Quality Oil Company, Inc. v. E. I. du Pont de Nemours and Com- 


pany, Inc. 
In the Kansas Supreme Court. 


No. 40,668. Filed March 8, 1958. 


Appeal from Shawnee District Court, Division No. 3. DEAN McELHENNY, District 


Judge. Reversed with directions. 


Kansas Fair Trade Act 


Fair Trade—Constitutionality—Kansas Fair Trade Act—Nonsigner Provision—Un- 
lawful Delegation of Legislative Power—Kansas Constitution—The Kansas Fair Trade 
Act, as it applies to nonsigners of fair trade contracts, is unconstitutional and void since ‘it 
constitutes an unlawful attempt to delegate legislative power to private persons in viola- 
tion of Article 2, Section 1 of the Kansas Constitution, which provides that the legislative 
power of the State shall be vested in a house of representatives and senate. The power to 
fix rates or prices for the sale of services or commodities binding upon all parties, whether 
or not they consent, is a legislative power which may not be delegated to a governmental 
agency, official, or board, or to a private organization or person. The court noted, however, 
that the Miller-Tydings Act and the McGuire Act, as well as the decisions construing them, 
demonstrated that the provisions of the Kansas act, including the nonsigner clause, did not 
conflict with the Sherman Act in any respect, and the Kansas act was not invalid and void 
at the time it was enacted, and it was not necessary to re-enact it after the passage of the 
McGuire Act. 


See Fair Trade, Vol. 1, 3085, 3258. 
For the appellant: L. M. Cornish, Jr. (Ralph F. Glenn, on the brief), Topeka, Kans. 


For the appellee: Charles S. Fisher, Jr. (T. M. Lillard, ©; B Edison, Philip H. Lewis, 
James W. Porter, E. Gene McKinney, and William R. Stewart, on the brief), Topeka, Kans. 


Reversing a decision of the Kansas District Court, Shawnee County, Third Division, 
1957 Trade Cases {| 68,659. 


Syllabus by the Court 


1. The power to fix rates or prices for 
the sale of services or commodities binding 


upon all persons whether or not they con- 
sent is a legislative power which may not be 
delegated by the legislature to a govern- 
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mental agency, official, board, or to a private 
organization or person. 


2. The Kansas Fair Trade: Act (G. S. 
1949, 50-301—310) which permits the owner 
of a trade-mark commodity to enter into a 
contract with a retailer that he will not sell 
the commodity at less than the minimum 
price stipulated by the owner of the trade- 
mark and condemns as unfair competition a 
resale at less than the price stipulated by a 
seller who is not a party to the contract, is 
a price-fixing statute to insure control of 
retail price maintenance. 


3. The legislature is powerless to clothe 
a private person with power to fix mini- 
mum resale prices binding upon all who 
acquire and sell his trade-mark commodity 
with whom he has no direct contractual rela- 
tion. An attempt to confer such power is an 
attempt to delegate legislative power, which 
is futile. 

4. The record in an action for a declara- 
tory judgment examined and held: The 
Kansas Fair Trade Act (G. S. 1949, 50-301— 
310) as applied to nonsigners of contracts 
entered into pursuant to its provisions is 
unconstitutional and void, being in violation 
of Art. 2, §1 of the Constitution of Kansas. 


[Opinion] 

The opinion of the court was delivered by 
Fatzer, Justice [Im full text]: This was an 
action for a declaratory judgment that the 
Kansas Fair Trade Act (G. S. 1949, 50-301— 
310) is unconstitutional as applied to non- 
signors of contracts entered into pursuant 
to its provisions. An actual controversy 
existed between the parties, and the action 
was filed to obtain an early determination 
of the question since it is of statewide public 
interest and importance. As G. S. 1949, 
50-306 was interpreted by plaintiff, it was 
entitled to a decree holding the statute un- 
constitutional for various reasons alleged 
in the petition; as interpreted by defendant, 
such a decree was not authorized. The dis- 
trict court agreed with defendant’s con- 
struction of the statute, and plaintiff has 
appealed. 

[Plaintiff ] 


The parties stipulated as to the facts, and 
those here pertinent are summarized: Plain- 
tiff, Quality Oil Company, Inc., a Kansas 
corporation, is engaged in the retail sale of 
gasoline, oil and related products, including 
Zerex antifreeze at Topeka, Kansas, and at 
various other locations in the state. It 
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purchased a quantity of Zerex antifreeze on 
the open market and was selling it at retail 
for $2.25 per gallon. All sales of Zerex at 
that price were made at a profit. 


[Defendant] 


Defendant is a Delaware corporation au- 
thorized to transact business in the state 
of Kansas. It is engaged in the manufac- 
ture and sale of “Zerex” antifreeze sold at 
retail by plaintiff, and is the owner of reg- 
istered trade-marks known as “du Pont 
oval” and “Zerex” which are affixed to con- 
tainers in which the product is sold and 
delivered in this state in free and open com- 
petition with products of the same general 
class produced by others. Defendant has 
expended large sums of money in advertis- 
ing Zerex and the trade-marks under which 
it is distributed and sold, and has estab- 
lished a valuable reputation and good will 
for the product and trade-marks. 


[Fair Trade Contracts] 


Pursuant to G. S. 1949, 50-302 defendant 
entered into a contract with Harold L. 
Bailey, operator of Bailey’s Conoco, a To- 
peka service station, whereby the defendant 
stipulated that Zerex should be sold at the 
minimum retail price of $3.25 per gallon, 
and Bailey agreed not to advertise or sell 
Zerex at retail to any buyer in any state or 
political subdivision of the United States in 
which a fair-trade act or public policy ap- 
proving resale price maintenance contracts 
was in effect at less than the retail price 
stipulated by the defendant. Bailey was 
authorized to sell Zerex without reference 
to the contract in the following instances: 
(a) in closing out in good faith his stock for 
the purpose of discontinuing the product, 
or (b) where the product was damaged or 
deteriorated in quality and notice given to 
the public. The contract permitted the de- 
fendant at any time, upon written notice 
to Bailey, to amiend or supplement the con- 
tract by changing any of the stipulated 
minimum resale prices, or by eliminating 
any of the commodities listed therein, or by 
adding other commodities and stipulating 
minimum resale prices therefor. Bailey 
agreed not to indirectly reduce the selling 
price of Zerex below the minimum retail 
price stipulated by any refund, rebate, con- 
cession, prize, etc., either in cash or mer- 
chandise. The defendant had similar written 
contracts with other retail dealers of Zerex 
in the state of Kansas. However, plaintiff 
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was not @ party to any of such contracts, but 
it had notice of their existence and of the 
minimum price established by them. 


[Nonsigner Clause] 


On October 17, 1955, defendant informed 
plaintiff that it had executed fair-trade con- 
tracts with customer purchasers of Zerex 
stipulating that from whomsoever purchased 
they could not sell Zerex at retail at less 
than $3.25 per gallon, and that it would con- 
stitute actionable unfair competition for it to 
advertise and seil Zerex at less than the stip- 
ulated minimum retail price. The notice 
was given plaintiff pursuant to G. S, 1949, 
50-306, the so-called “nonsigner” clause of 
the act, which makes the stipulated mini- 
mum retail price fixed by the defendant in 
its contracts with Bailey and other retailers 
in Kansas binding upon all other persons 
selling Zerex whether or not they are parties 
to those contracts. 


[Federal District Court Action] 


On October 31, 1955, defendant filed an 
action against plaintiff in the United States 
District Court for the District of Kansas to 
enjoin it from selling Zerex at retail for less 
than the stipulated minimum retail price of 
$3.25 per gallon, and for damages. Plain- 
tiff, defendant in that action, defended on 
the ground that the act was unconstitutional. 
The federal district court issued a tem- 
porary restraining order against defendant, 
plaintiff in this action, and on January 3, 
1956, advised counsel for the parties that the 
proceedings would be stayed pending a de- 
termination in a proper state court of the 
validity of the act. 


[Court Below] 


On January 26, 1956, a plaintiff filed this 
action in the district court of Shawnee 
County. Issues were formed, and judgment 
was rendered in favor of the defendant sus- 
taining the act against plaintiff's claim that 
it violated the Constitution of Kansas for 
the reasons that (1) it unlawfully delegated 
legislative power to private persons in vio- 
lation of Art. 2, §1; (2) its title was insuffi- 
cient and violated Art. 2, § 16; (3) it deprived 
a “nonsigner” of an inalienable natural right 
and of liberty, property, and equal rights 
without due process of law; denied equal 
protection of the law; granted special privi- 
leges and immunities in violation of §§1, 2 
and 18 of the Bill of Rights, and (4) when 
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enacted on March 4, 1937, it was “stillborn” 
and void ab initio and is still invalid because 
it was not re-enacted. 


[Sherman Act] 


As preliminary we note that the Miller- 
Ty dings’ Act. ( [1937], -157U. (SiC. AY st). 
and the later McGuire Act [1952], 15 U. S. 
C. A. §45) immunized against the effect of 
the Sherman Act (26 Stat. 209, Ch. 647) 
banning price-fixing contracts or agreements 
as restraints of trade in interstate com- 
merce (Dr, Miles Medical Co. v. Park & 
SISO, AAD UU, Say OS 1b, Ida, 502, Sil 
S. Ct. 376), and empowered the states to 
enact fair-trade laws containing nonsigner 
clauses. We deem it unnecessary to review 
in detail the history of those congressional 
acts but suffice it to say those acts, as well 
as the decisions construing them (Schweg- 
mann Bros, v. Calvert Corp. [1950-1951 TRApE 
CASES { 62,823], 341 U. S. 384, 95 L. Ed. 
LOSS eS! Chw/45 1OWAT Ee Roe Zino 
Schwegmann Bros. Giant Super Mkts. v, Eli 
Lilly & Co. [1953 TravEe Cases J 67,516], 205 
F. 2d 788, 792, 793; certiorari denied 346 
U.S. 856, 98 L. Ed. 369, 74 S. Ct. 71, peti- 
tion for rehearing denied 346 U. S. 905, 98 
L. Ed. 404, 74 S. Ct. 217) clearly demon- 
strate that the provisions of the Kansas act, 
including the nonsigner clause, do not con- 
flict with the Sherman Act in any respect, 
and we conclude the Kansas act was not, 
as is here urged, invalid and void ab initio 
when acted in 1937, and it was not neces- 
sary to re-enact it after the passage of the 
McGuire Act, supra, (Schwegmann Bros. 
Giant Super Mkts. v. Eli Lilly & Co., supra; 
Sutherland, Statutory Construction, 3d Ed. 
§ 2027, p. 501). 


[Federal Constitutional Question] 


We also note it is conceded by both 
parties that no federal constitutional ques- 
tion is presented. Indeed, it has been uni- 
formly held that fair-trade acts similar to 
our own do not violate the due process or 
the equal protection clause of the Fourteenth 
Amendment (Old Dearborn Co. v. Seagram 
Corp. [1932-1939 TravE Cases { 55,141], 299 
UsiSH 103 aS1 ele Ediel0 6578S Celso; 
Schwegmann Bros, Giant Super Mkts. v. Eh 
Lilly & Co., supra; Seagrams-Distillers Corp. 
v. New Cut Rate Liquors [1955 TRADE CASES 
1 68,004], 221 F. 2d 815, certiorari denied 
sub nomine New Cut Rate Liquors, Inc., et al. 
v. Seagram Distillers Corp., 350 U. S. 828, 100 
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L. Ed. 740, 76 S. Ct. 59; Lee-Wilson, Inc, v. 
General Electric Company [1955 TRADE CASES 
7 68,053], 222 F. 2d 850, 854; Sunbeam Cor- 
poration v, Masters of Miami, [1955 TRADE 
Cases § 68,099], 225 F. 2d 191, 194). See, 
generally, General Electric Co. v. Kimball 
Jewelers, Inc. [1956 Trane Cases { 68,291], 
333 Mass. 665, 132 N. E. 2d 652. In view 
of the foregoing, no question can be raised 
as to the validity of the Kansas act as it 
applies to parties actually entering into a 
voluntary contract pursuant to G. S. 1949, 
50-302. Thus, our discussion is limited solely 
to whether the Kansas act, as it applies to 
nonsigners of contracts entered into pursu- 
ant to its provisions, is in conflict with the 
Constitution of Kansas. 


[Fair Trade Movement] 


The movement in the states to legalize 
resale price maintenance contracts had its 
birth in California with the passage of the 
California Fair Trade Act in 1931 (Cal. 
Stat. 1931 Ch. 278). As originally enacted 
it permitted a manufacturer to establish 
resale prices binding only on retailers who 
voluntarily entered into a contract with him. 
The act apparently proved ineffective since 
it was amended in 1933 to include a “non- 
signer” clause which provided that such 
contract established a minimum resale price 
upon any person who had knowledge of it 
(Cal. Stat. 1933 Ch. 260). By 1941 forty- 
five states had adopted the California act or 
one of substantially the same purport, fif- 
teen of which permitted the fixing of abso- 
lute prices, and thirty, including Kansas, 
permitted the fixing of minimum prices and 
used the phrase “free and open competition” 
while other acts read “fair and open com- 
petition.” These distinctions, however, are 
slight and immaterial to the legal question 
here presented. 


[State Rulings] 


Courts of thirty-one states have passed 
upon the validity of the nonsigner clause— 
sixteen held it unconstitutional and void; 
fifteen sustained it. No extensive review of 
those many decisions will be made, but we 
note the trend of recent cases is to strike 
down the nonsigner clause. Since the deci- 
sion in the influential case of Schwegmann 
Bros. v. Calvert Corp., supra, on May 21, 1951, 
of the courts of last resort of thirteen states 
considering the question for the first time, 
eleven declared the nonsigner claiise to be 
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in violation of their respective constitutions 
while only two upheld it. This decided trend 
of judicial authority, while persuasive, does 
not necessarily control the decision of this 
court since those decisions interpreted con- 
stitutional provisions unlike our own. In the 
final analysis, this court is the sole arbiter 
of the question whether an act of the legisla- 
ture is invalid under the Constitution of 
Kansas. Where this is the only question, 
federal decisions are persuasive, but not con- 
trolling precedents. It is only where a fed- 
eral question is presented that federal decisions 
control (11 Am. Jur., Constitutional Law, 
§ 103, pp. 739, 740). As has been noted, no 
such question arises with respect to the 
validity of the nonsigner clause. 


[Kansas Fair Trade Act] 


We turn now to the Kansas act which be- 
came effective March 4, 1937, (L. 1937, Ch. 
165, §§ 1-10) containing the same or similar 
provisions as fair-trade acts of other states. 
The act has two principal provisions: (1) a 
voluntary contract clause (G. S. 1949, 50-302) 
which provides in effect that a contract be- 
tween an owner of a trade-mark, branded 
or named commodity, and one or more re- 
tailers shall not be invalid by reason of a 
stipulated minimum resale price, and (2) a 
“nonsigner’ clause (G. S. 1949, 50-306) which 
makes the stipulated minimum resale price 
binding upon all persons who have notice 
of it, whether or not they are parties to the 
contract. 


The pertinent language of the sections 
above referred to, material to our discus- 
sion, is quoted below. (All reference to the 
act is directed to G. S. 1949 unless other- 
wise noted.) 


“50-302. No contract relating to the sale 
or resale of a commodity which bears, or 
the label or container of which bears, the 
registered trade-mark, brand, or name of 
the producer or distributor of such com- 
modity and which commodity is in free 
and open competition with commodities 
of the same general class produced or 
distributed by others shall be deemed in 
violation of any law of the state of Kansas 
by reason of any of the following provi- 
sions which may be contained in such 
contract: 


“(a) That the buyer will not resell such 
commodity at less than the minimum price 
stipulated by the seller.” 


KOK Ox 
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“50-306. Willfully and knowingly ad- 
vertising, offering for sale or selling any 
commodity at less than the price stipulated 
In any contract entered into pursuant to 
the provisions of this act, whether the 
person so advertising, offering for sale or 
selling is or is not a party to such contract, 
is unfair competition and is actionable at 
the suit of any person damaged thereby.” 
(Emphasis supplied.) 


[Nonsigner Provision] 

The declared purpose of the act is to pro- 
tect registered trade-mark owners, produc- 
ers, distributors and the general public 
against injurious and uneconomic practices 
through the use of voluntary contracts es- 
tablishing minimum resale prices. To carry 
out that purpose, the legislature authorized 
the owner of a trade-mark commodity to 
“contract” with a retailer that he would not 
sell the commodity “at less than the mini- 
mum price stipulated” by the owner of the 
trade-mark. But, the legislature went fur- 
ther. It not only permits such owner to 
make a “contract” with one or more re- 
tailers, such as Bailey, fixing a minimum 
resale price, but once such a price-fixing 
contract becomes known to a seller, such 
as the plaintiff, the act condemns as unfair 
competition a resale at less than the price 
stipulated even though the seller is not a 
party to the contract. In other words, the 
act permits enforcement of price fixing not 
only against parties to a “contract” but also 
against nonsigners. Thus, so far as the act 
is concerned, price fixing can be enforced 
against all retailers of the trade-mark com- 
modity once any single retailer agrees with 
the owner or his authorized distributor on 
the resale price. The essence of retail price 
maintenanceis control of price competition, 
and the backbone of the act is the nonsigner 
clause without which the law is ineffective 
to maintain retail prices. Illustrative in the 
instant case, there is nothing in the defend- 
ant’s price-fixing contract with Bailey bind- 
ing upon the plaintiff; it is solely the 
nonsigner clause which permits enforcement 
of the fixed resale price. As a result, all 
nonsigner retailers of the trade-mark com- 
modity are forced into line. This is statutory 
price fixing by compulsion. (Schwegmann 
Bros. v. Calvert Corp. [1950-1951 TRADE CASES 
{ 62,823], 341 U. S. 384, 95 L. Ed. 1035, 71 
S. Ct. 745, 19 A. L. R. 2d 1119; Union Carbide 
and Carbon Corp. v. White River Distributors, 
Inc. {1955 Trave Cases { 67,953], 224 Ark. 
558, 562, 275 S. W. 2d 455; Olin Mathieson 
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Corp. v. Francis [1956 TRAvE Cases f 68,463], 
134 Colo. 160, 301 P. 2d 139; General Electric 
Co. v. Wahle [1955 Trape Cases { 68,333], 
207 Ore. 302, 296 P. 2d 635; Calvert Dis- 
tillers Corp. v. Sachs [1950-1951 Trape CAsEs 
1 62,862], 234 Minn. 303, 48 N. W. 2d 531; 
Dr. G. H. Tichenor A. Co. v. Schwegmann 
Bros. G. S. Mkts. [1956 Trave Cases § 68,400], 
231 La. 51, 90 So. 2d 343; Bissell Carpet 
Sweeper Company v. Shane Co. [1957 Travr 
CasEs { 68,717], — Ind —, 143 N. E. 2d 415; 
McGraw Electric Co. v. Lewis & Smith 
Drug Co., Inc. [1955 Trapve Cases § 67,954], 
159 Nebr. 703, 68 N. W. 2d 608; Carbon 
Corp. v. Bargain Fair, 167 O. S. 182, — N. E. 
2d —). 


[Schwegmann Case] 


In Schwegmann Bros. v. Calvert Corp., 
supra, the Supreme Court of the United 
States characterized fair-trade acts as price 
fixing laws in the following language: 

a If a distributor and one or more 
retailers want to agree, combine, or con- 
spire to fix a minimum price, they can do 
so if state law permits. Their contract, 
combination, or conspiracy—hitherto ille- 
gal—is made lawful. They can fix mini- 
mum prices pursuant to their contract or 
agreement with impunity. When they 
seek, however, to impose price fixing on 
persons who have not contracted or agreed 
to the scheme, the situation is vastly dif- 
ferent. That is not price fixing by contract 
or agreement; that is price fixing by com- 
pulsion. That is not following the path 
of consensual agreement; that is resort 
to coercion.” (p. 388.) 


[Plaintiff's Contention] 


It is asserted the act is an unlawful dele- 
gation of legislative power to private per- 
sons to fix minimum retail prices binding 
upon parties having no contractual privity 
or relation to them in violation of Art. 2, 
§1 of the Constitution of Kansas, which 
provides, “The legislative power of this state 
shall be vested in a house of representatives 
and senate.” In considering the contention, 
we are cognizant of the rule that the consti- 
tutionality of a statute is presumed and that 
all doubt must be resolved in favor of its 
legality and before the statute may be stricken 
down it must clearly appear it violates the 
Constitution (State, ex rel. v. Fadely, 180 
Kan, 652, 659, 308 P. 2d 537, and cases cited 
therein). Furthermore, this court may not 
substitute its judgment for that of the leg- 
islature as to whether price fixing is good 
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or bad for the economic life of the state, 
nor do we enter the argument of economics 
and decide in the light of present-day con- 
ditions for or against the wisdom of fair- 
trade legislation. Whether social and eco- 
nomic conditions have been bettered by an 
enactment of the law is not a judicial question. 
The question is whether the statute is em- 
braced within the legislature’s constitutional 
power to enact laws (Topeka Laundry Co. v. 
Court of Industrial Relations, 119 Kan. 12, 16, 
237 Pac. 1041; State v. Wilson, 101 Kan. 789, 
799, 168 Pac. 679; Associated Dairies v. 
Fletcher, 143 Kan. 561, 565, 56 P. 2d 106). 


[Delegation of Legislative Authority] 


Assuming, but in no sense deciding, that 
in the exercise of the police power the legis- 
lature itself might fix minimum resale prices 
of trade-mark commodities, we conclude the 
nonsigner clause of the Fair Trade Act is 
an unconstitutional attempt to delegate leg- 
islative power to private persons in violation 
of Art. 2, §1 of the Kansas Constitution. 
The statute, beyond permitting voluntary 
contracts or agreements between a trade- 
mark owner and a retailer to ix a minimum 
resale price binding upon the signing re- 
tailer, gives legislative sanction to the trade- 
mark owner to fix minimum resale prices 
binding upon nonsigners. 


[Power to Fix Prices] 

The power to fix rates or prices for the 
sale of services or commodities binding upon 
all parties whether or not they consent is a 
legislative power (The State v, Railway Co., 
76 Kan. 467, 476, 92 Pac. 606; State, ex rel. v. 
Flannelly, 96 Kan. 372, 382, 152 Pac. 22; 
Aetna Ins. Co. v, Travis, 130 Kan. 2, 4, 285 
Pac. 522; Holton Creamery Co. v. Brown, 141 
Kan. 830, 833, 44 P. 2d 262; Kansas-Nebraska 
Natural Gas Co. v, State Corporation Com- 
mission, 169 Kan. 722, 222 P. 2d 704), and the 
legislature may not abdicate its function 
and delegate that power to a governmental 
agency, official, board, or to a private or- 
ganization or person (State v. Crawford, 104 
Kan, 141, 143, 177 Pac. 360; State, ex rel. v. 
School District, 140 Kan. 171, 34 P. 2d 102; 
Oakland State Bank v. Bolin, 141 Kan. 126, 40 
P. 2d 437; Brown v. Illinois Bankers Life 
Assur. Co., 144 Kan. 670, 63 P. 2d 165; State, 
ex rel..v. Hines, 163 Kan. 300, 182 P. 2d 865). 


[“Delegation Running Riot’] 


The act authorizes trade-mark owners to 
fix prices which are automatically imposed 
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upon nonsigners with notice and condemns 
as unfair competition a resale at less than 
the price stipulated. The fixing of minimum 
prices is the exercise of legislative power 
since it prescribes a rule governing conduct 
for the future which is binding upon those 
who do not consent. A trade-mark owner 
is thus empowered to determine whether 
the provisions of the law, i. e., the nonsigner 
clause, shall be placed into operation, and, 
if placed into operation, to what commodities 
it shall apply and what minimum prices it 
shall make binding on nonsigning parties, 
and is also empowered to amend or alter 
the operation of the law by changing mini- 
mum prices, by eliminating or adding com- 
modities, and fixing minimum prices for 
those added. In short, the trade-mark 
owner is privileged to place the law into 
effect, and to amend or alter it at his whim 
or caprice (Olin Mathieson Corp. v. Francis, 
supra; General Electric Co. v. Wahle, supra; 
Dr. G. H. Tichenor A. Co. v. Schwegmann 
Bros. G. S. Mkts., supra; Bissell Carpet 
Sweeper Company v. Shane Co., supra; Mc- 
Graw Electric Co. v. Lewis & Smith Drug 
Co., supra; Liquor Store v. Continental Distill- 
ing Corp., (Fla. 1949) [1948-1949 TRADE 
Cases { 62,396], 40 So. 2d 371). This is 
“delegation running riot,’ quoting Mr. Jus- 
tice Cardozo’s description of the N. R. A. 
codes in a concurring opinion in Schechter 
Corp. uv. United States [1932-1939 TRADE 
GASES, ..59:0721% 295: 2 S495 7 One EG. 
1570, 55 S. Ct. 837. The legislature is 
powerless to clothe a private person with 
power to fix minimum resale prices, bind- 
ing upon all who acquire and sell his trade- 
mark commodity with whom he has no 
direct contractual relation. An attempt to 
confer such power is an attempt to delegate 
legislature power, which is futile. In Gen- 
eral Electric Co. v. Wahle, supra, the supreme 
court of Oregon held the nonsigner clause 
unconstitutional, and declared: 


“ 


By his own act in entering into 
a contract with a single retailer, the trade- 
mark owner may fix the price for all 
retailers. Without regard to the interests 
or welfare of the nonsigners, and without 
their consent, he may change the price at 
will, or even terminate the contract end- 
ing the operation of the statute as to his 
commodity. It is solely up to him to say 
whether or not there shall be a law con- 
trolling the price at which his article of 
trade shall be sold. Could there possibly 
be a more flagrant violation of the con- 
stitutional provision respecting the delega- 
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tion of legislative power than is attempted 
by the Fair Trade Act? We think not. 
Nee CDD. G29) 330.) 


In Olin Mathieson Corp. v. Francis, supra, 
the supreme court of Colorado held that 
the Fair Trade Act, by permitting trade- 
mark owners to fix prices by contracts with 
others so as to be binding on nonsigners, 
was an unconstitutional delegation of legis- 
lative power, and said: 


ue The device known as the fair 


trade principle employed in such statutes 
in the name of protection of the pro- 
ducer’s trade-mark and purporting to 
benefit the public, is designed to serve 
the manufacturer’s interest; is for his own 
gain and hence an arbitrary and unrea- 
sonable regulation of the non-signer’s 
business and a delegation of the legisla- 
tive power in contravention of the con- 
Sticmiony a se (ppel7 6. 1772) 


In the recent case of Carbon Corp. v. Bar- 
gain Fair, supra, the supreme court of Ohio 
in holding the Fair Trade Act unconstitu- 
tional as applied to nonsigners of contracts 
entered into pursuant to its provisions, said: 


“ce 


she Moreover, it delegates 
legislative power and discretion to private 
persons.” (p. 186.) 


In Dr. G. H. Tichenor A. Co. v. Schweg- 
mann Bros. G. S. MRts., supra, the supreme 
court of Louisiana said: 


“Tn the light of the foregoing, it is mani- 
fest, if the nonsigner provision of the 
Louisiana Fair Trade Law sought to be 
enforced in this case is a price-fixing 
measure, there is an unlawful delegation 
of power because it is the manufacturer 
or producer who fixes the minimum price 
and not the Legislature itself. a 
(p. 66.) 


[Implied-Assent Theory] 


We have not overlooked defendant’s con- 
tention that the act does no more than pro- 
vide additional protection to the property 
right and good will of the owner’s trade- 
mark which enables him to designate the 
minimum price at which commodities bear- 
ing his trade-mark or label may be sold, 
and that when commodities are acquired by 
nonsigners with knowledge of the minimum 
price, the purchase carries with it the non- 
signers’ implied assent thereto, which runs 
with and conditions the acquisition, relying 
upon Old Dearborn Co. v. Seagram Corp. 
[1932-1939 Trave Cases { 55,141], 299 U. S. 
183) BIS LB) 109/757) S) Ct. 139; General 
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Electric Co. v. Kimball Jewelers, Inc. [1956 
TRADE CASES { 68,291], 333 Mass. 665, 132 
N. E. 2d 652; Burche Co., Apint. v. General 
Elec. Co, [1955 Trave Cases { 68,078], 382 
Pa. 370, 115 A. 2d 361; Lionel Corp. v. 
Grayson-Robinson Stores [1954 Trapr CAsEs 
7 67,717], 15 N. J. 191, 104 A. 2d 304, and 
Weco Products Co. v. Reed Drug Co. [1932- 
1939 TrapE Cases { 55,166], 225 Wis. 474, 
274 N. W. 426. We do not accept the 
implied-assent theory advanced by the de- 
fendant. It is obvious to us that what was 
described as price fixing by coercion— 
“whereby recalcitrants are dragged in by 
the heels and compelled to submit to price 
fixing” in Schwegmann Bros. v. Calvert Corp., 
supra, (p. 390) is still compulsory price 
fixing under any nonsigner clause including 
50-306. If additional protection to the 
property right and good will of the owner’s 
trade-mark is to be given him, it must be 
accomplished pursuant to the Constitution 
of Kansas and we have concluded the 
method here employed attempts to confer 
that right in violation of Art. 2, §1 of the 
Constitution. 

We are not here concerned with a stat- 
ute which places upon an official or board a 
duty to execute a law made by the legisla- 
ture, or which fixes a reasonable and fair 
rate, price or charge for trade-mark, brand 
or named commodities and delegates to a 
governmental agency the power to find as 
a fact what is fair and reasonable under 
proper standards and subject to safeguards 
of procedural due process, nor do we decide 
the validity of such a statute. 


[Kansas Fair Trade Act Unconstitutional] 

In view of the foregoing we hold that 
the Fair Trade Act (50-301—310) of this 
state, as applied to nonsigners of contracts 
entered into pursuant to its provisions, is 
unconstitutional and void, being in violation 
of Art. 2, §1 of the Constitution of Kan- 
sas. Consequently, it is unnecessary that 
we discuss and decide other questions pre- 
sented by the parties. The judgment of 
the district court is reversed with directions 
to enter judgment for the plaintiff. 

It is so ordered. 

[Dissenting Opinion] 

HALt, Justice (dissenting): I dissent from 
the opinion of the court. I do not believe 
that G. S. 1949, 50-306 can accurately be 
described as a grant of legislative price 
fixing power to private individuals. 
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[Purpose of Legislation] 


Trade-marks, brand names and the good- 
will connected with them were recognized, 
before the advent of fair trade laws, as 
valuable property rights entitled to protec- 
tion against those who would impair their 
value (Lanham Act, 15 U. S. C. A. § 1051 
et seg.; G. S. 1949, 81-101 et seg.). Fair 
trade legislation was designed to protect 
the trade-mark owner from impairment of 
the value of the mark and goodwill from 
unscrupulous retail competition. 


The soundness of this protection with its 
resulting retail price maintenance is not a 
subject of universal agreement. It has been 
vigorously debated by the Congress and 
state legislatures. There are those who 
maintain that such resale price maintenance 
is beneficial to manufacturers, retailers and 
consumers; there are those who assert it is 
unsound, (See, generally, General Electric Co. 
v. Klein, Del. [1954 Trape Cases { 67,774], 
106 A. 2d 206, and authorities cited therein.) 

As is stated by the majority opinion, it 
is not the province of this court to pass 
upon the wisdom of the Fair Trade Law 
or to assemble and comment upon the con- 
flicting arguments. Where the questions of 
fact are fairly debatable, this court cannot 
substitute its judgment for that of the 
legislature, but must accept and carry into 
effect its declared policy. (State ex rel., 
v. Sage Stores Co., 157 Kan. 404, 141 P. 
2d 655; Denton v, West, 156 Kan. 186, 131 
P. 2d 886; Hunt v. Eddy, 150 Kan. 1, 90 
P. 2d 747; Smith v. Fuest, 125 Kan. 341, 263 
Pac. 1069.) 


[No Unlawful Delegation of Power] 


Following this premise, I cannot agree 
that the Fair Trade Law constitutes an 
unlawful delegation of power to the owner 
of the trade-mark or brand. Trade-mark 
ownership is a property right distinct from 
ownership of goods and title to the trade- 
mark does not pass by sale of the product. 
The nonsigner clause of the Law does not 
place a restriction upon the sale of a com- 
modity as such, but imposes a restriction 
because the commodity is identified by the 
trade-mark, brand or name of the producer 
or owner. Retailers may sell these prod- 
ucts at any price they choose if they remove 
or obliterate the distinguishing trade-mark 
or brand name (G. S. 1949, 50-305[b]). 


The manufacturer’s power to set prices is 


merely a means of effectuating the legisla- 
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tive policy of protecting the value and good- 
will of the owner’s trade-mark, ownership 
of which is, at all times, in him. The price- 
fixing effect is simply a method by which 
the owner of the trade-mark can protect 
his property interest in the mark. The 
majority opinion can be sustained only if 
it is assumed that the retailer has the right 
to use the trade-mark as he chooses, con- 
trary to the legislative judgment that un- 
restrained price cutting impairs the value 
of the mark. In Old Dearborn Co. v. Sea- 
gram Corp. [1932-1939 TravE Cases { 55,141], 
299 UinSo1835 Slide, Bd l09N5 7S] Ctis? 
the Supreme Court of the United States 
characterized this as follows: 


“e 


. . . The essence of the statutory 
violation then consists not in the bare 
disposition of the commodity, but in a 
forbidden use of the trade-mark, brand 
or name in accomplishing such disposi- 
tion. The primary aim of the law is to 
protect the property—namely, the good 
will—of the producer, which he still owns. 
The price restriction is adopted as an 
appropriate means to that perfectly legiti- 
mate end, and not as an end in itself.” 
(p. 193.) 

The grant of power to the trade-mark 
owner grows out of a basic property right. 
This power is not unregulated. Fair trad- 
ing is allowed only where the fair-traded 
commodity “is in free and open competition 
with commodities of the same general class 
produced or distributed by others” (G. S. 
1949, 50-302). Thus the manufacturer’s 
prices are fixed by competition with other 
commodities and not by his arbitrary whim 
or caprice (Concurring opinion, Shakespeare 
Co. v. Sporting Goods Co. [1952 TrapE Cases 
7 67,303], 334 Mich. 109, 120, 54 N. W. 2d 
268; Adams, Resale Price Maintenance: 
Fact and Fancy, 64 Yale L. J. 967, 972 
[June, 1955]). 


[Other States] 


Finally it must be noted that fair trade 
laws have been held constitutional by the 
highest courts of a number of jurisdictions, 
including those which have considered the 
matter recently. (Scovill Mfg. Co. v. Skaggs 
Etc, Drug Stores [1955 TrapE Caszs { 68,234], 
45 C. 2d 881, 291 P. 2d 936; Burroughs Well- 
come & Co. v. Johnson Wholesale Perfume 
Co, [1940-1943 TraveE Cases { 56,194], 128 
Conn. 596, 24 A. 2d 841; General Electric 
Co. v. Klein, supra; Home Utilities Co. v. 
Revere [1956 TravE Cases { 68,316], 209 Md. 
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610, 122 A. 2d 109; General Electric Co. v. 
Kimball Jewelers, Inc. [1956 Trape CasEs 
{1 68,291], 333 Mass. 665, 132 N. E. 2d 652; 
W. A. Sheaffer Pen Co. v. Barrett et al., 
209 Miss. 1, 45 So. 2d 838; Lionel Corp. v. 
Grayson-Robinson Stores [1954 Trape Cases 
7 67,717], 15 N. J. 191, 104 A. 2d 304; Gen- 
eral Elec. Co. v. Masters, Inc. [1954 TRapE 
Cases J 67,776], 307 N. Y. 229, 120 N. E. 2d 
802; Lilly & Co. v. Saunders [1932-1939 
TRADE CasEs { 55,243], 216 N. C. 163, 4S. E. 
2d 528; Burche Co., Apint. v. General Elec. 
Co. [1955 Trape Cases { 68,078], 382 Pa. 
370, 115 A. 2d 361; Miles Lab., Inc. v. Owl 
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Drug Co. [1940-1943 Trane Cases J 56,078], 
67 S. D. 523, 295 N. W. 292; Seagram 
Distillers v. Corenswet [1955 TravE Cases 
J 68,108], 198 Tenn. 644, 281 S. W. 2d 657; 
Sears v. Western Thrift Stores [1940-1943 
TRADE Cases { 56,152], 10 Wn. 2d 372, 116 
P. 2d 756; Bulova Watch Co. v. Anderson 
[1955 Trave Cases { 68,036], 270 Wis. 21, 
70 N. W. 2d 243.) 

I would hold that the Kansas Fair Trade 
Act is fully valid and enforceable and 


would affirm the judgment of the district 
court. 


[f 68,971] E.I. du Pont de Nemours & Company, Inc. v. Kaufman & Chernick, Inc. 


In the Supreme Judicial Court of Massachusetts. 


ber 9, 1957. Dated March 11, 1958. 


No. 5661. Suffolk. Argued Octo- 


Massachusetts Fair Trade Act 


Fair Trade—Indirect Methods of Price Violation—Giving of Fair Traded Item with 
Sale of Non-Fair Traded Item.—A retailer who gave away a fair traded antifreeze with 
the purchase of a non-fair traded automobile tire at a reduced price violated the Massa- 
chusetts fair trade law. The delivery of the fair traded anti-freeze to a customer in con- 
nection with and as a part of the sale of the tire was not, in fact or in law, a “gift.” The 
money paid the defendant by the purchaser was paid not for the tire alone, but for both 
items. Legally and economically the transaction amounted to a combined sale of both the 
fair traded anti-freeze and the tire for a single price. Since the purchaser received the 
“gift” only in connection with the purchase of another item, that premium was “directly, 
proportionately, inseparably and specifically related to the article purchased and its price.” 


See Fair Trade, Vol. 1, J 3282, 3288. 


For the plaintiff: Warren F. Farr (Lane McGobern with him). 
For the defendant: John W. McIntyre (Edmund F. Henry with him). 
Present: WuILKINS, Chief Justice, and Ronan, SPALDING, WILLIAMS, COoUNIHAN, and 


WHITTEMORE, Justices. 


[Fair Trade Suit] 


CouNIHAN, Justice [In full text]: This is 
a suit brought in the Superior Court under 
the tai trade law G. L..(Wer. Ed.) c..93; 
ss. 14A-14D, to enjoin the defendant from 
selling at retail a trade marked product of 
the plaintiff at a price lower than the mini- 
mum retail price stipulated in fair trade 
contracts by the plaintiff. The suit was 
presented to a judge upon an “Agreed 
Statement of all the Material Facts,” and 
the judge at the request of the parties 
reported the suit to this court, without 
decision. 

[Plaintiff] 

From the statement of agreed facts it 

appears that the plaintiff is the manufac- 


Trade Regulation Reports 


turer of anti-freeze products known as 
“Zerone”’ and “Zerex,”’ which are sold in 
containers bearing their respective regis- 
tered trade marks. These products are sold 
throughout this Commonwealth in fair and 
open competition with similar products of 
others. The plaintiff has established a valu- 
able good will for its products and for the 
trade marks under which they are manu- 
factured and sold. To protect its trade 
marks and good will, it entered into con- 
tracts under our fair trade law with many 
retailers in Massachusetts under which it 
has stipulated the minimum retail prices at 
which such products may be sold. The 
minimum retail price for “Zerex” was fixed 
at $3.25 a gallon. 
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[Defendant] 


The defendant is engaged in selling at 
retail, in its stores in Massachusetts, auto- 
motive products, including “Zerex.” In 
September, 1955, the plaintiff notified the 
defendant of the existence of fair trade 
contracts with certain other retailers and 
of the minimum retail prices stipulated 
thereunder so that the defendant had full 
knowledge thereof. Despite this the de- 
fendant at various times and places in Sep- 
tember and October, 1955, advertised in 
newspapers of wide circulation that upon 
the purchase of an automobile tire at a 
specified price the purchaser would receive 
a one gallon can of “Zerex” “free” or for 
“no charge.” The following is a copy of an 
advertisement which the defendant caused 
to be published: 

“FREE ZEREX Non-Evaporating Anti-Freeze 

DUPONT 1 Gallon Factory Sealed Can 


Nationally advertised Anti-Freeze 
with each 


GOODYEAR ‘Suburbanite’ MUD & SNOW 
NEW TREADS 


(3 a (ORD det EST ert ek Cer Reg. $15.20 
1) Gal. ZEREX. ..00 5° Reg. 3.25 
Tota lavidlwemn ssaee ie $18.45 
Both For Only... .... $11.95 


600 x 16—$10.95”’ 


Pursuant to such advertisements the de- 
fendant during a two weeks period in Sep- 
tember, 1955, and during a one week period 
in October, 1955, delivered and transferred 
a one gallon can of “Zerex” to each pur- 
chaser of a tire of the type advertised. The 
following is a copy of the sales slip given 
to such purchaser: 


“1 600 x 16 Suburbanite Tire... $10.95 


IPOldaCasinocns. 2 ants =e 2.50 
$13.45 
TGalZerexs: A) es «Bee,» NMEY? 


Another slip for a sale made by the de- 
fendant on October 27, 1955, reads in part: 


wl Mirestones ire st are aie ee $14.45 
Cat Z COX wsncol keer idee INGE 
$2.50 Old Casing 
$14.45” 


In connection with its bookkeeping sys- 
tem certain of the defendant’s sales were 
summarized in a daily price change report 
which indicated the usual prices at which 
its merchandise was sold together with any 
differences in actual sales prices. This re- 
port indicates that during the periods com- 
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plained of the regular sales price of “Zerex” 
was $3.25 a gallon but that it was actually 
sold at the figure “0,” a difference in price 
of $3.25. The letters “N. C.” on the sales 
slips meant “No Charge.” 


[Injunction Sought] 


None of the transactions complained of 
came within the specific exemptions allowed 
in ss. 14A and 14C of the fair trade law. 
The plaintiff has waived any claim for 
money damage and seeks only to have the 
defendant restrained from continuing to 
do business in the manner complained of, 
which it has threatened to do. 


[Fair Trade Act] 


The pertinent part of the fair trade law 
is ss. 14B, as amended by St. 1939, c. 313, 
which reads: “Wilfully and knowingly ad- 
vertising, offering for sale or selling any 
commodity at less than the price stipulated 
in any contract entered into pursuant to 
the preceding section, whether the person 
so advertising, offering for sale or selling 
is or is not a party to such contract, is 
hereby declared to constitute unfair compe- 
tition and to be actionable at the suit of 
any person damaged thereby. Any person 
advertising, offering for sale or selling any 
commodity as aforesaid shall, in addition, 
forfeit through civil process to the com- 
monwealth the sum of fifty dollars.” 


The fair trade law was originally enacted 
as St. 1937, c. 398, and was entitled “An 
Act protecting trade mark owners, distribu- 
tors and the public against injurious and 
uneconomic practices in the distribution of 
articles of standard quality under a trade 
mark, brand or name.” Many States have 
enacted similar legislation. 


Although several States have held simi- 
lar laws unconstitutional, especially because 
of the nonsigner provisions, this court in 
General Electric Co. v. Kimball Jewelers, Inc. 
[1956 Trape Cases { 68,291], 333 Mass. 665, 
held this fair trade law valid. 


[Issue] 


The sole question before us is whether 
a retailer who advertises that customers 
buying a tire, a product which is not fair 
traded, at a price below its regular selling 
price, will also receive a can of Zerex, a 
fair traded product, for nothing, is “adver- 
tising, offering for sale or selling” Zerex 
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at less than the fair trade price of Zerex 
in violation of the fair trade law. 


[Defendant's Contention] 


The defendant argues that there was a 
gift of Zerex since there was no charge for 
it and that the only subject of the adver- 
tisement and sale was the tire. We do not 
believe that such an argument can be sus- 
tained. The advertisement itself which is 
an exhibit indicates the contrary. 


| Sale—Definition] 


The terms “offering for sale’ and “sell- 
ing” have a well defined meaning. “A sale 
of goods is an agreement whereby the seller 
transfers the property in goods to the buyer 
for a consideration called the price.” G. L. 
(Ter. Ed.) c. 106, s. 3(2). (There is no 
substantial change in this definition in the 
Massachusetts Uniform Commercial Code, 
c. 106, s. 2-106 [St. 1957, c. 765, s. 1], effec- 
tive October 1, 1958). It has also been said 
that a sale is “the transfer of property from 
one person to another for a consideration 
of value.” Arnold v. North American Chemi- 
cal Co., 232 Mass. 196, 199. The essence of 
a gift is a transaction without consider- 
ation. Kehr v. Smith, 20 Wall. 31, 34. 


[Combined Sale] 


It is plain that in the case before us the 
delivery of Zerex to a customer in connec- 
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tion with and as a part of the sale of the 
tire was not, in fact or in law, a “gift.” The 
money paid the defendant by the purchaser 
was paid not for the tire alone, but for both 
items. Legally and economically the trans- 
action amounted to a combined sale of both 
the Zerex and the tire for a single price. 
E, R. Squibb & Sons v. Charline’s Cut Rate, 
Inc. [1950-1951 Trape Cases { 62,661], 9 
N. J. Super. 328. See Sunbeam Corp. v. 
Klein [1950-1951 Trapve Cases J 62,806], 32 
Del. Ch. 65. 


[Subterfuge] 


The subterfuge of indicating on the sales 
slip that there was no charge for Zerex by 
way of the entry in the defendant’s daily 
price change report of a change in price of 
Zerex from $3.25 a gallon to zero is not 
realistic. 

Since the purchaser received the “gift” 
only in connection with the purchase of 
another item, that premium is “directly, 
proportionately, inseparably and specifically 
related to the article purchased and its 
price.” Bristol-Myers Co. v. Picker [1950- 
1951 Trapve Cases § 62,755], 302 N. Y. 61, 
68. See Pennsylvania Whiskey Distributing 
Corp., petitioner, 256 App. Div. (N. Y.) 781. 


Let a decree be entered as prayed for in 
the second paragraph of the prayers of the 
plaintiff's bill. 

So ordered. 


[| 68,972] Colgate-Palmolive Company v. Elm Farm Foods Co. (and five companion 


cases *). 


[Colgate-Palmolive Company v. Stop & Shop, Inc.; Colgate-Palmolive Company v. 
Star Market Company; Colgate-Palmolive Company v. Food Center, Inc., d. b. a. New 
England Food Fair; Colgate-Palmolive Company v. Tedeschi’s Super Market, Inc.; 
Colgate-Palmolive Company v. Supreme Markets, Inc.] 


In the Supreme Judicial Court of Massachusetts. No. 5668. Suffolk. Argued No- 


vember 4, 5, 1957. Dated March 11, 1958. 


Massachusetts Fair Trade Act 


Fair Trade—Indirect Methods of Price Violation—Trading Stamps and Cash Register 
Receipts—Legality—The issuance of redeemable trading stamps and cash register receipts 
in conjunction with the sale of fair traded products constitutes price cutting of the type 
forbidden by the Massachusetts Fair Trade law. Although the issuance of trading stamps 
is a legitimate practice which cannot be made unlawful by legislative enactment, this right 
cannot be exercised in such a way as to injure the rights of others. The court noted that 
its decision in this case does not prohibit or unduly restrict the issuance of trading 
stamps on fair traded items. It requires only that, when a fair traded article is sold, 


Food Center, Inc., Tedeschi’s Super Markets, 
Inc., and Supreme Markets, Inc. 
| 68,972 


1 The companion cases are by the same plain- 
tiff against Stop & Shop, Inc., Star Market Co., 
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trading stamps should not be issued in such a way that the effective sale price is below 
the minimum resale price. The restriction of the use of trading stamps here is a rea- 
sonable restriction, necessary in order to protect the plaintiff’s good will. The defendants’ 
contention that an adverse decision would deprive them of equal protection of the laws 


was rejected. 
See Fair Trade, Vol. 1, { 3294. 


For the plaintiff: John F. Groden (Sidney Coggan of New York, and Charles C. 


Worth, with him). 


For the defendants: George E. Lodgen and Samuel M. Lane (Robert F. Young of 
Ohio, Edward H. Bennett, Jr., and Thomas M. Joyce, with them). 


For a prior opinion of the Massachusetts Superior Court, Suffolk County, see 1957 


Trade Cases {| 68,732. 


[Fair Trade Suit] 


SPALDING, Justice [In full text]: The 
plaintiff, a manufacturer of toilet articles, 
brings these bills in equity under the fair 
trademilavywie(G alas (@henwel.d: encunOoimss: 
14A-14D) to enjoin the defendants from 
issuing to their customers trading stamps 
or cash register receipts, redeemable in mer- 
chandise, in connection with sales of fair 
traded items. The defendants are Elm Farm 
Foods Co. (hereinafter called Elm Farm), 
Stop & Shop, Inc. (hereinafter called Stop 
& Shop), Star Market Co. (hereinafter 
called Star), and Supreme Markets, Inc. 
(hereinafter called Supreme).” 


Many facts were stipulated by the parties. 
Evidence was introduced, on the basis of 
which the judge found additional facts. He 
then reported the case, without decision, on 
the pleadings, the facts, his rulings, and the 
evidence. See G. L. (Ter. Ed.) c. 214, s, 31. 


[Plaintiff | 


The plaintiff, prior to the commencement 
of these suits, by contract with certain re- 
tailers had, under G. L. (Ter, Ed.) ‘ce; 93, 
ss. 14A and 14B, as amended, established 
minimum fair trade prices on certain toilet 
articles manufactured and distributed by it 
which bore its trade mark, brand or name. 
These articles are in “fair and open com- 
petition with commodities of the same gen- 
eral classes” produced by others, and the 
plaintiff has spent large sums of money in 
advertising and promoting these products, 
and has established a valuable reputation 
and good will for them. None of the de- 


2Two of the defendants were Food Center, 
Inc., doing business as New England Food Fair, 
and Tedeschi’s Super Markets, Inc., but we were 
informed at the arguments that they have dis- 
continued the use of trading stamps, and their 
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fendants had entered into any fair trade 
contracts with the plaintiff. 


[Defendants] 


Each defendant conducts a chain of super- 
markets, so called, in which are sold meats, 
groceries, vegetables, toilet articles, house- 
hold wares, and other merchandise com- 
monly sold in such markets. All sales are 
for cash only, except that credit is extended 
in three small stores in the Stop & Shop 
chain (which amount to one per cent of its 
entire sales), and four per cent of Star’s 
sales are on credit. 


The defendants sell the plaintiff’s fair 
traded products as part of their retail busi- 
ness, but sales of fair traded items are only 
a small part of their business (about two 
per cent) and sales of the plaintiff’s fair 
traded products are an even smaller part 
(about two tenths of one per cent) of their 
business. At all times here relevant the de- 
fendants have had knowledge that fair trade 
contracts have been in effect on many of the 
plaintiff’s products, and have been informed 
by the plaintiff of the fair trade prices estab- 
lished by such contracts. 


In order to attract customers to their 
stores, the defendants have adopted plans 
whereby customers, after making a mini- 
mum amount of purchases, receive addi- 
tional merchandise, the value of which 
depends on the value of the purchases made. 


[Trading Stamp Plans | 


Elm Farm started using the S & H green 
stamp plan in 1954 and Stop & Shop started 
counsel have filed no briefs and have withdrawn 
their appearances. Accordingly we do not deem 


it necessary to discuss their stamp plans or 
methods of doing business. 
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using the Top Value stamp plan in 1955. 
Briefly these plans operate in this way. On 
making a purchase in an Elm Farm or Stop 
& Shop store the customer is given one 
S & H green stamp or one Top Value 
Stamp, as the case may be, for each full 
ten cents worth of merchandise purchased. 
Thus a customer making a purchase of $1.19 
receives eleven stamps. The customer is 
given a book in which to paste the stamps, 
and when at least one book has been filled 
he may redeem the stamps for merchandise 
either at a redemption center maintained by 
the stamp company or by mail at one of its 
warehouses. It takes purchases of $120 to 
fill an S & H stamp book and purchases of 
$150 to fill a Top Value book. Under both 
plans the value of the merchandise redeemed 
is about two and one half per cent of the 
purchases made. 


The S & H and Top Value plans are 
operated respectively by the Sperry & Hut- 
chinson Company and Top Value Enter- 
prises, Inc., in many parts of the country. 
The retail store using the plan does so under 
a license issued by the stamp company. The 
stamp company sells the stamps to the 
retailer, supplies the stamp books, merchan- 
dise and catalogs, and operates the redemp- 
tion centers and warehouses. They also 
license other stores in the community so 
that the customer can participate in the plan 
at a number of stores. 


[Cash Register Tape Plans] 


Star’s plan, the Star Tape-Savers Club, 
is similar in principle to the stamp plans. 
There are, however, differences in its opera- 
tion. Instead of issuing stamps, Star has a 
special cash register tape (called Gold Tape) 
which the customer saves until he has enough 
for redemption. Star issues a catalog which 
lists the merchandise which may be redeemed 
with Gold Tapes, and the amount of Gold 
Tape purchases required for each item. 
Star maintains no redemption store. When 
a customer has accumulated enough value 
in tapes to obtain the article he wants, he 
makes known his choice and turns in the 
required tapes at any Star market, and in 
due time receives the merchandise. The 
retail value of merchandise thus obtained 
is between two per cent and three per cent 
of the amount indicated on the tape. 


Supreme has a tape plan quite similar to 
Star’s. It has no catalog and the merchan- 
dise available for redemption is on display 
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at its stores. The retail value of this mer- 
chandise is between three per cent and four 
per cent of the amount indicated on the 
tapes and may be obtained on the presenta- 
tion of tapes totaling from $29 to $69. 


In all of the plans described above the 
stamps and tapes are issued on all items 
purchased, regardless of whether they are 
fair traded or not. 


[Court Below] 


From evidence introduced below, the judge 
found that stamps and tapes are “typical 
discounts for cash at the retail level’; that 
the normal cost of extending credit in well 
managed retail stores is three per cent to 
four per cent of gross sales; that stamps 
and tapes are a form of institutional or store 
promotion rather than product promotion; 
and that stamps and tapes do not have any 
“economic effect upon the individual prod- 
uct brand sold by the retailer, or its good 
will.” 

[Jssue] 


The question for decision is whether the 
above described stamp and tape plans when 
used in conjunction with the sale of the 
plaintiff's fair traded products constitute 
price cutting of the sort forbidden by our 
faliwetradetlavie Gta (lene peGwooumcss 
14A—14C. Under s. 14A it is lawful, with 
exceptions not here material, to make a con- 
tract fixing the price of a commodity bear- 
ing the trade mark, brand or name of the 
producer or owner provided such commodity 
is in fair and open competition with com- 
modities of the same general class produced 
by others. Section 14B, as amended by St. 
1939, c. 313, reads: ‘“‘Wilfully and know- 
ingly advertising, offering for sale or selling 
any commodity at less than the price stip- 
ulated in any contract entered into pursuant 
to the preceding section, whether the person 
so advertising, offering for sale or selling is 
or is not a party to such contract, is hereby 
declared to constitute unfair competition and 
to be actionable at the suit of any person 
damaged thereby. Any person advertising, 
offering for sale or selling any commodity 
as aforesaid shall, in addition, forfeit through 
civil process to the commonwealth the sum 
of fifty dollars.” 


[Other Jurisdictions] 


The constitutionality of the fair trade law 
was challenged and upheld in General Elec- 
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tric Co. v. Kimball Jewelers, Inc, [1950-1951 
Trape Cases 68,291], 333 Mass. 665. Al- 
though the question whether stamp and sim- 
ilar plans constitute a reduction of price not 
sanctioned under fair trade laws has been 
before courts in other jurisdictions, the 
question is one of first impression here. The 
Supreme Court of Pennsylvania in Bristol- 
Myers Co. v. Lit Brothers, Inc. 336 Pa. 81, 
held by a divided court (five to two) that 
a stamp plan substantially similar to those 
here did not constitute a violation of the 
Pennsylvania fair trade act. This decision 
was recently followed by a unanimous court 
in Gever v. American Stores Co. [1956 TRADE 
CasES { 68,404], 387 Pa. 206. The same result 
was reached by the District Court of Appeals 
of California in Weco Products Co. v. Mid- 
City Cut Rate Drug Stores, 55 Cal. App. (2d) 
684. On the other hand in Bristol-Myers Co. 
v. Picker [1950-1951 Trape Cases { 62,755], 
302 N. Y. 61, the New York Court of Appeals 
by a divided court (five to two) held that a 
cash register receipt plan substantially the 
same as those under consideration amounted 
to a price reduction not permitted by the 
New York fair trade law.? And see Colgate- 
Palmolive Co. v. Max Dichter & Sons, Inc. 
{1956 TrApE CAsEs { 68,381], 142 Fed. Sup. 
545 (D. C. Mass.) holding that a stamp plan 
identical to one here constitutes a quantity 
discount not permitted by our fair trade law. 


[Defendants’ Contentions] 


The defendants’ main contentions are (1) 
that the issuance of stamps and tapes in 
conjunction with the sale of the plantiff’s 
fair traded products is not a price reduction 
and (2) that this practice has no adverse 
effect on the plaintiff’s good will. 


The defendants argue that the stamps and 
tapes are merely means of promoting the 
store as a whole in contradistinction to pro- 
motion directed toward a particular product. 
As used by them these plans are not limited 
to fair traded items but are given in con- 
junction with all purchases made at their 
stores. Thus, it is argued, these do not 
differ from other store promotional schemes 
such as free parking, free taxi transporta- 
tion, air conditioning, free delivery service 
and the like. We assume that such services 
do not constitute price reductions within 
the intendment of the fair trade law. They 


% None of the fair trade laws involved in these 
decisions differed substantially in its relevant 
provisions from ours. 
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are, however, quite different from the stamp 
and tape plans here challenged. Such serv- 
ices have only a remote and indirect relation 
to the article purchased or the price paid. 
But with the issuance of stamps or tapes a 
direct and tangible benefit is received by the 
customer which is specifically and insepa- 
rably related to the article purchased and 
its price. We are mindful that the judge 
found that the issuance of stamps and tapes 
by the defendants was a “form of institu- 
tional or store promotion” and also consti- 
tuted discounts for cash. But these findings 
do not dispose of the case. We still must 
decide, however the schemes may be labeled, 
what the legal effect of them is vis-a-vis 
the fair trade law. 


[Discounts Directly Related to Price] 


We lay to one side’the difficulty we have 
in seeing how stores which sell almost ex- 
clusively for cash can give the customer a 
cash discount for doing what he has to do 
anyway. We think there is a more funda- 
mental answer. As Judge Froessel said, 
speaking for the majority of the court, in 
Bristol-Myers Co. v. Picker [1950-1951 TRapE 
CAsES { 62,755], 302 N. Y. 61, at page 68, “No 
matter how one puts it, the consumer who 
is accorded a cash discount in reality pays 
that much less for the article which he pur- 
chases, and this is none the less true because 
the return is by way of merchandise rather 
than coin which may purchase merchandise. 
When defendants sold plaintiff’s products at 
fair trade prices, and as part of the same 
transaction gave their customers cash reg- 
ister receipts having a redemption value of 
2%2% of such fair trade prices, they, in 
effect, sold plaintiff’s products at 214% less 
than the prices fixed. I can see no distinc- 
tion between returning to the customer a 
credit memorandum of 21%4% and giving 
him a cash register receipt. And whether 
the discount is small or large makes no dif- 
ference—the statute forbids both.” The 
force and logic of this reasoning impress us 
as unanswerable. We recognize that other 
courts have come to a different conclusion, 
but the reasoning on which their decisions 
are based does not persuade us.* There is 
no magic in the words “cash discount.” 
When subjected to analysis they are merely 
a euphemism for what is in reality a price 
cut. 

4R, J. Peacock Canning Co. v. Commodity 
Credit Corp. 185 Fed. (2d) 894 (C. A. D. CG.) 
Food & Grocery Bureau of Southern California 
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[Economic Effect—Good Will] 


The defendants’ case is no stronger by 
the further finding of the judge that these 
plans do not “have any economic effect upon 
the individual product brand sold by the 
retailer, or its good will.” The fair trade 
law unqualifiedly provides that price cutting 
fair trade articles in and of itself is unfair 
competition. The objective of the law is to 
protect the good will of the trade mark 
owner, and when a commodity which bears 
a brand name is resold for less than the 
minimum price specified in the fair trade 
contracts such conduct is a violation of the 
plain mandate of the fair trade law and is 
properly restrained by injunctive relief. The 
statute makes it clear that the sale of iden- 
tified goods at less than the price fixed by 
the owner of the mark or brand is an assault 
upon the good will, and constitutes unfair 
competition which is actionable without 
proof of pecuniary loss. To hold otherwise 
is to quarrel with the purpose of the statute. 
See in this connection Bristol-Myers Co. v. 
Picker [1950-1951 Trape Cases { 62,755], 302 
N. Y. 61, at page 70. 


[De Minims Principle] 


The defendants argue that the discounts 
given in the plans here challenged fall within 
the de minimis principle. But, although that 
was one of the grounds on which the Su- 
preme Court of Pennsylvania rested its de- 
cision in Bristol-Myers Co. v. Lit Brothers, 
Inc. 336 Pa. 81, 91, we do not find it per- 
suasive. As pointed out above the statute 
forbids discounts whether they are large or 
small. 

[Undue Restriction] 


The defendants further argue that if the 
fair trade law is construed to prohibit the 
issuance of stamps and tapes with fair traded 
merchandise it is an undue restriction on 
the use of such devices and hence uncon- 
stitutional. Both in decisions and in advisory 
opinions this court has stated that the issu- 
ance of trading stamps was a legitimate 
practice which could not be made unlawful 
by legislative enactment. O’Keeffe v. Somer- 
ville, 190 Mass. 110. Opinion of the Justices, 
208 Mass. 607. Opinion of the Justices, 226 


Inc. v. Garfield (1940-1948 TRADE CASES 
1 56,205], 20 Cal. (2d) 228. Weco Products Co. 
vy. Mid-City Cut Rate Drug Stores [1940-1943 
TRADE CASES { 56,242], 55 Cal. App. (2d) 
684, Sperry & Hutchinson Co. v. Margetts, 25 
N. J. Super. 568, affirmed [1954 TRADE CASES 
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Mass. 613. Sperry & Hutchinson Co. v. Di- 
rector of the Division on the Necessaries of 
Life, 307 Mass. 408. But none of these deci- 
sions or opinions deals with the question 
here raised. 

The defendants undoubtedly have a right 
to issue trading stamps with all their sales. 
But like all rights, this right cannot be ex- 
ercised in such a way as to injure the rights 
of others. The fair trade law was enacted on 
the theory that manufacturers have a right 
to have their good will protected, and that 
any form of price cutting tends to destroy 
that good will. Our decision in General Elec- 
tric Co. v. Kimball Jewelers, Inc. [1950-1951 
TRADE CASES {[ 68,291], 333 Mass. 665, neces- 
sarily holds that a manufactuer’s good will 
is a valid legislative interest, and that the 
means adopted to protect that good will are 
appropriate. Our decision in this case does 
not prohibit, nor, we think, does it unduly 
restrict the issuance of trading stamps on 
fair traded items. It requires only that, 
when a fair traded article is sold, trading 
stamps should not be issued in such a way 
that the effective sale price is below the 
minimum resale price. Doubtless if the de- 
fendants so choose, they can continue to 
issue trading stamps on fair traded articles 
without violating the fair trade law. And, 
of course, they are free to issue stamps and 
tapes with respect to commodities which are 
not fair traded. But regardless of whether 
they do or do not, we are of opinion that the 
restriction of the use of trading stamps here 
is a reasonable restriction, necessary in order 
to protect the plaintiff’s good will. 


[Equal Protection] 


The defendants argue that an adverse de- 
cision will deprive them of equal protection 
of the laws, because such a decision will 
prevent the all-cash merchant from giving 
his customers a benefit similar in value to 
the benefit which the merchant who sells on 
credit can give. Admittedly this decision 
will put at a disadvantage merchants who 
do not provide this and other services, and 
who resort to stamp plans as a means of 
offsetting the competition of a store which 
provides more services. But a similar argu- 
ment could be advanced as to almost every 


{| 67,747], 15 N. J. 203. Safeway Stores, Inc. v. 
Oklahoma Retail Grocers Assn. [1957 TRADE 
CASES { 68,888], Okla. (26 Law Week 2337). 
Bristol-Myers Co. v. Lit Brothers, Inc. 336 Pa. 
81. Gever v. American Stores Co. [1956 TRADE 


CASES {| 68,404]; 387 Pa. 206. 
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application of the fair trade law. The mer- 
chant who deliberately sells a fair traded 
article below the fixed price is undoubtedly 
trying to get customers away from another 
store having other attractions. That this 
practice is forbidden by the fair trade law 
does not in our opinion render the law un- 
constitutional under the equal protection 
clause. 


[Contention Not Considered] 
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tract) is not authorized by the fair trade 
law. We need not consider the point, for 
our decision is based not on this provision 
but on the fair trade law itself. 


[Injunctive Relief Granted] 


The judge found that if upon the facts the 
defendants have violated the fair trade law 
then the plaintiff was entitled to the injunc- 
tive relief prayed for. It follows that final 
decrees (except as to such defendants as 


have discontinued the use of stamps and 
tapes) granting the injunctive relief prayed 
for may be entered. The plaintiff is to have 
costs. 


So ordered. 


The defendants’ final contention is that 
paragraph 3 of the plaintiff’s fair trade con- 
tract (to the effect that the making of any 
kind of concession in the sale of a fair 
traded article shall be a breach of the con- 


[] 68,973] United States v. Erie County Malt Beverage Distributors Association; 
Erie County I. D. Malt Beverage Association, also known as Erie County Importing 
Malt Beverage Distributors Association; Kahkwa Beer Company; George B. Barber; 
Robert E. Carney; Ralph A. Deck; Anthony D. Marinelli; Harold J. Mulvihill; and 
Louis Sawicki. 


In the United States District Court for the Western District of Pennsylvania. 
Criminal Action No. 14870. Dated December 30, 1957. 


Case No. 1272 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Motion 
in Arrest of Judgment.—A motion in arrest of judgment, by defendants found guilty of 
conspiring to suppress competition in the sale of malt beverages, on the grounds that 
the indictment was not sufficient and that the evidence was not sufficient to establish 
beyond a reasonable doubt that the defendants were parties to a conspiracy to fix prices, 
to threaten to boycott or deal with others, or that the actions of the defendants or any 
of them as charged in the indictment had any substantial effect on interstate commerce, 
was denied. The sufficiency of the evidence is not a proper basis for a motion in arrest 
of judgment. The sufficiency of the indictment and the jurisdiction of the court had been 
passed upon by the court on a motion to dismiss the indictment. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Motion 
for New Trial—Production of Documents.—A motion for a new trial on the grounds 
that the court refused to order the Government to make available to the defendants for 
inspection (1) material which formed the basis for the institution of the action, and 
(2) reports made by agents of the Federal Bureau of Investigation, was denied. A 
defendant is not entitled as a matter of right to the evidence upon which the Government 
relies to prove the offense charged. The information contained in the indictment and in 
the Government’s voluntary bill of particulars was sufficient to enable the defendants to 
properly prepare a defense. 


The refusal of the court to grant the defendants’ request for all reports made by 
agents of the Federal Bureau of Investigation was not an unwarranted limitation of the 
defendants’ rights. Specific reports were not requested, and the reports did not pertain 
to events concerning which the witnesses had given testimony. 


Also, the defendants’ motion for a new trial on the grounds that the evidence was 


insufficient to sustain the verdict of the jury, and that the court erred in charging the 
jury and in refusing to charge the jury as requested, was denied. - 
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See Department of Justice Enforcement and Procedure, Vol. 2, 8029. 
For the plaintiff: William L. Maher, Donald G. Balthis, and John E. Sarbaugh, 


Antitrust Division, Department of Justice. 
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Opinion 
Herpert P. Sorc, District Judge [In full 
text]: The defendants were indicted, tried 
and found guilty by a verdict of the jury 
for violation of Section 1 of the Sherman 
POT Midst ACs 1) Wut Soee On Ae See le ain 
that they had agreed to fix prices, to observe 
uniform hours of closing their businesses, 
to coerce others to do likewise, and to 
boycott and refuse to deal with others with 
respect to the sale to home consumers in 
Erie County, Pennsylvania, of malt bever- 
ages brewed and purchased outside the 
Commonwealth of Pennsylvania. They were 
also charged with having carried out the 
terms of such agreement. 


[Motions] 
The defendants timely filed their Motions 
in Arrest of Judgment and for a New Trial. 


[Motion for Arrest of Judgment] 


The Motion in Arrest of Judgment is 
grounded upon the contentions that the 
indictment is not sufficient and that the 
evidence is not sufficient to establish beyond 
a reasonable doubt that the defendants were 
parties to a conspiracy to fix prices, to 
threaten to boycott or deal with others, or 
that the actions of the defendants or any of 
them as charged in the indictment had any 
substantial effect on interstate commerce. 


[Ruling] 

The sufficiency of the evidence is not a 
proper basis for Motion in Arrest of Judg- 
ment. U. S. v. Rosenberg et al., 195 F. 2d 
583, (2 Cir., 1952), cert. den. 344 U. S. 838. 
The contentions of the defendants as to the 
sufficiency of the indictment and the juris- 
diction of the Court have been passed upon 
in this Court’s opinion on a previous motion 
of defendants to dismiss the indictment. 
The defendants’ motion in Arrest of Judg- 
ment will therefore be denied. 


[Motion for New Trial] 


The defendants advance twelve conten- 
tions in support of their Motion for New 


pi iialle 
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[Sufficiency of Evidence] 


The Ist, 2nd, 3rd, 8th and 9th thereof, 
question the sufficiency of the evidence to 
sustain the verdict of the jury. The de- 
fendants do not argue either orally or in 
their brief in this respect other than in their 
discussions pertaining to paragraphs 10, 11 
and 12 of their motion which deal with 
alleged errors in the charge of the Court 
and there is ample evidence in the record 
as to each defendant to support the alle- 
gations in the indictment. The contentions 
set forth in paragraphs 1, 2, 3, 8 and 9 in 
the defendants’ Motion for New Trial are 
without merit. 


[Charge to Jury] 


The 4th contention advanced by the de- 
fendants in support of their Motion for 
New Trial as follows: 


_ “4, The Court erred in charging the 
jury and in refusing to charge the jury 
as requested” 


is also without merit. It states no specific 
ground of objection to the Court’s charge. 
No objection was made to the charge of 
the Court at its conclusion, and before the 
jury retired, defendants stated they had no 
suggestions or requests in connection with 
the charge. U.S. v. Scoblick, 225 F. 2d 779 
(Gy Avsdy 1955). Keds Rules a@r, rock 
Rule 30, 18 U. S. C. A.; Armstrong v. U. S., 
228 F. 2d 764 (C. A. 8th, 1956), cert. den. 
351 U.S. 918 (1956). 


[Refusal to Charge Jury] 


In the 10th, 11th and 12th contentions 
advanced by the defendants it is alleged 
that the Court erred in refusing to charge 
the jury with respect to the Sherman Act 
in the same matters advanced by them in 
their previous Motion to Dismiss the In- 
dictment, i. e., as to the extent of the effect 
of defendants’ acts on interstate commerce, 
the effect of Pennsylvania law as to the 
application of the Sherman Act, and exclu- 
sion of the commodities involved from 
interstate commerce. The Court was re- 
quested to charge the jury contrary to the 
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Court’s opinion and ruling on the Motion 
of defendants to Dismiss the Indictment. 
These contentions are also without merit, 
if the Court’s decision and opinion on de- 
fendants’ Motion to Dismiss is sustainable. 


[Production of Records] 


Those grounds which defendants most 
seriously advance are contained in para- 
graphs 5, 6 and 7 of their Motion for New 
Trial pertaining to rulings of the Court as 
to the production of Federal Bureau of 
Investigation reports and records, as follows: 


“S. The defendants were substantially 
prejudiced and deprived of a fair trial by 
reason of the following circumstances: 

“At the trial the defendants and each of 
them moved for orders directing an in- 
spection of reports made to the F. B. I. 
by two government witnesses as to events 
and activities to which they were to 
testify, and did testify. The motions were 
denied. The said reports contained state- 
ments of and activities to which these 
witnesses testified at the trial. 

“6. The defendants were unduly preju- 
diced because of the refusal of the gov- 
ernment to produce or allow an inspection 
of the reports made to the F. B. I. as 
the defendants were unable to properly 
prepare a defense, or to decide whether 
or not to call all of the defendants as 
witnesses or any of the defendants not 
called because the defendants had no 
means of knowledge in regard to the 
cross-examination said defendants or any 
of them not called as a witness might be 
subjected. (Sic) 

“7. The records, investigation and other 
material concerning the defendants, and 
the evidence surrounding the activities of 
the defendants which were the basis for the 
institution of the criminal action by the 
government against the defendants were 
not made available to the defendants, as 
required by law.” 


[Questions Presented] 


Two basic questions are presented by 
these contentions. First, what material 
which forms the basis for the institution of 
this criminal action was the government re- 
quired to make available to the defendants? 
Second, what reports made by two agents 
of the Federal Bureau of Investigation were 
required to be produced for inspection under 
the circumstances of this particular case? 


It is well established that the defendant 
in any criminal proceeding must be in- 
formed of the offense with which he is 
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charged by averments that are sufficiently 
definite and certain to safeguard him from 
a second prosecution for the same offense. 
A defendant is also entitled to be informed 
of such particulars as are necessary to 
enable him to adequately prepare his de- 
fense. He is not entitled as a matter of 
right to the evidence upon which the gov- 
ernment relies to prove the offense charged. 
Mulloney v. U. S. (C. A. 1st) 79 F. 2d 566; 
Schneider v. U. S., 192 F. 2d, 498 (C. A. 9th, 
1951). The government, therefore, was not 
required to disclose its evidence, as such, 
which is called for in defendants’ assigned 
reasons 6 and 7. It is the opinion of this 
Court that the case of Jencks v. U. S., 353, 
U. S. 657 (1957) does not change this basic 
proposition. The information contained in 
the Indictment and in the government’s 
voluntary Bill of Particulars is sufficient 
answer to the first of these questions. 


LF. B. I. Reports] 


As to the second question, it is to be 
noted that the two agents of the Federal 
Bureau of Investigation whose reports were 
demanded, did not appear as witnesses and 
the government did not rely upon their 
testimony in the presentation of the govern- 
ment’s case in chief. The Court had di- 
rected, during this stage of the trial, that, 
if they were to be called as witnesses, any 
reports made by them to the F. B. I. con- 
cerning the events about which they would 
testify be produced for inspection by the 
defendants. The government then rested 
its case without calling the witnesses. It 
was not until Raymond J. Felbinger, Presi- 
dent of one of the defendants, Kahkwa Beer 
Company, took the stand in behalf of the 
defendants and made statements on direct 
examination inconsistent with previous state- 
ments made to an F. B. I. agent, that the 
issue was again raised. The government on 
cross-examination, and in accordance with 
previous notice of its intention to do so, 
laid the foundation for impeachment by 
interrogating Felbinger concerning his prior 
statements. The same procedure was fol- 
lowed with respect to Robert E. Carney, 
another of the defendants, after he testified. 
The government, then, before defendants 
rested their case, at the direction of the 
Court, delivered to defendants copies of the 
F. B. I. reports on the interviews in which 
the prior inconsistent statements were made. 
The defendants thereafter rested their case. 
In rebuttal, three agents of the F. B. I. 
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were called by the government for the 
limited purpose of testifying to prior incon- 
sistent statements of the witnesses Fel- 
binger and Carney which were made in the 
course of interviews with them. The docu- 
ments which had been delivered to the 
defendants before the close of their case 
contained all reports in connection with these 
interviews made by the agents who testified. 


[Defendants’ Contention] 


Defendants now insist that their request 
for “all reports of the witnesses in any 
matter pertaining to this case” should have 
been complied with and that anything short 
of compliance with this broad demand con- 
stitutes an unwarranted limitation of the 
rights of the defendants as enunciated in 
the case of Jencks v. U. S., 353, U. S. 657 
(1957). 

[Jencks Case] 


It appears to this Court that the Jencks 
case is applicable only to those situations 
where reports of witnesses who testified are 
specifically requested and where such re- 
ports pertain to the events concerning which 
the witnesses have given testimony. In 
discussing the case of Gordon v. U. S., 344 
U. S. 414, the Supreme Court at page 666 
of the report of the Jencks case refers to 
the following as “‘necessary essentials”: 


“cc 


. the demand was for production 
of . . . specific documents and did not 
propose any broad or blind fishing expe- 
dition among documents possessed by the 
Government on the chance that something 
impeaching might turn up. Nor was this 
a demand for statements taken from 
persons or informants not offered as 
witnesses.” 


Cited 1958 Trade Cases 
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Any reports made by the rebuttal witnesses 
in this case were irrelevant to the issue at 
hand unless they dealt with the matter of 
inconsistent statements on the part of Fel- 
binger and Carney in the course of inter- 
views with the witnesses. Those events 
concerning which the F. B. I. agents testi- 
fied in rebuttal consisted of statements 
made by the witness sought to be impeached 
and the issue was whether or: not the 
alleged statements were made by him. Had 
the government sought to establish by fur- 
ther evidence the truth or falsity of the 
subject matter of the statements made at 
the interviews in question, stich evidence 
would have been necessarily excluded as 
improper rebuttal. Cross-examination in 
this broad aspect would also have been 
improper. It follows, therefore, that the 
subject matter of any reports having to do 
with events other than the making of 
inconsistent statements would have been 
irrelevant and excludable. 

To have required production of the fur- 
ther reports requested by the defendants in 
this instance would also have been incon- 
sistent with the language of the Jencks case 
set forth at page 667 of the report thereof, 
as follows: 


“Ne reaffirm and re-emphasize these 
essentials.’ ‘For production purposes, it 
need only appear that the evidence is 
relevant, competent and outside of any 
exclusionary rule.’” 

The defendants were given ample oppor- 
tunity to inspect all reports to which they 
were entitled. 

The defendants’ Motion for New Trial 
will be denied. 


[7 68,974] Surgitube Products Corporation and Louis Hochman v. Scholl Manufac- 
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Opinion, Findings of Fact and 
Conclusions of Law 


[Patent Infringement Suit] 


Dawson, District Judge [In full text]: This 
action tried by the Court without a jury is 
one for alleged patent infringement. Plain- 
tiff is the assignee of a bandage patent and 
claims that defendant is liable to it under 
35 UL. S. G..§ 271(b) and \(c), as a contribu- 
tory infringer of its patent and as having 
actively induced the infringement of its 
patent. Defendant has raised four defenses, 
(1) invalidity of the patent, (2) non-infringe- 
ment, (3) patent misuse, and (4) laches. 
The patent involved is Patent No. 2,326,997 
for a “bandage.” 


[Facts] 


The Court finds the following facts: 

1. Plaintiff Surgitube Products Corporation 
is a New York Corporation, and plaintiff 
Louis Hochman is its president. Defendant 
Scholl Manufacturing Co., Inc. is a New 
York Corporation. This action arises under 
the Patent Laws of the United States and 
this Court has jurisdiction of the action. 


2. On August 17, 1943, the United States 
Patent Office issued to Louis Hochman the 
patent in suit. He subsequently executed 
an exclusive license to the plaintiff corpo- 
ration to make, use and vend the product 
covered by the patent. 


3. The patent is a product patent. All 
the claims are for a “bandage” and Claim 1 
is representative of all of the claims. This 
claim is for 


“A bandage produced from an open- 
ended tubular fabric structure twisted 
intermediate its ends and one portion 
being returned over the remaining portion 
to provide a tubular covering open at one 
end and closed at the other end.” 


The patent in its specifications states, 
among other things: 


“Tt is to be understood that within the 
invention various surgical fabrics may be 
used to produce the bandage. These 
fabrics may be gauze, knitted of plain or 
ribbed stitch, and netted fabrics.” 
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It was agreed at the trial that the patent 
is on the bandage and not on the fabric of 
which a bandage might be made, and that 
the fabric itself is not patented. Essen- 
tially the patent is on a complete bandage 
made of a tubular fabric, which bandage 
is formed when the tubular fabric is stretched 
over the part of the body to be bandaged 
and is then twisted at one end and re- 
turned, so that in effect there are two or 
more layers of bandage over the injured part. 


4. Plaintiff corporation manufactures tubu- 
lar fabrics and sells them under the trade- 
mark “Surgitube.” It advertises how the 
fabric can be used when applied to an in- 
jured part so as to form a bandage which 
would, when placed over the injured part, 
form the bandage described in the patent. 
With the boxes of this fabric material 
plaintiff encloses an “applicator” which is a 
device over which the tubular fabric is first 
stretched and then put over the injured part 
so as to make it easier to apply the tubular 
fabric to the injured part. The applicator 
apparently is not patented in the United 
States nor is the use of such applicator 
patented. No claim of patent infringement 
with reference to the applicator or its use 
has been made in this litigation. 


5. On April 1, 1943, an agreement was 
entered into between the plaintiff corpora- 
tion and the defendant by which the plaintiff 
granted defendant exclusive sales rights, in 
the United States and its possessions, to 
“all Surgitube fabrics” and for the use of 
the same as covered by the patent appli- 
cation which was then pending. The de- 
fendant purchased from the plaintiff certain 
stocks of tubular fabrics which it then sold 
to the trade as bandage material. In the 
course of its selling efforts defendant gave 
demonstrations to customers—such as doc- 
tors and nurses—and prospective customers 
to indicate the manner in which the tubular 
fabric could be used to make a double-ply 
bandage of the type described in the patent. 
In about August 1944 defendant cancelled 
this contract and then embarked on its own 
upon the sale of tubular bandage fabric, 
together with applicators. This tubular 
fabric was similar to that sold by Surgitube 
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but with applicators of a somewhat different 
type. Defendant in its sales efforts for its 
own fabric and applicators gave demonstra- 
tions as to how the fabric could be used for 
bandaging, in certain cases suggesting the 
twisting and retroverting described in the 
patent so as to provide a bandage open 
at one end and closed at the other, and 
with two or more layers covering the in- 
jured part. Whether defendant’s conduct 
in first acting as a representative for plain- 
tiff's product and then cancelling the con- 
tract and selling a similar product under 
its Own name was proper or improper, and 
whether it constituted an appropriation of 
plaintiff’s idea and business, is not before 
the Court, since plaintiff has specifically 
stated that it is not asserting unfair compe- 
tition but is content to rest on the validity 
of its patent. 


[Plaintiff's Contention | 


We start here with the admitted fact that 
a tubular fabric is not new and is not 
patented, and that neither is it new or 
patentable merely to produce a bandage 
made out of a tubular fabric. This point 
is not disputed by plaintiff. However, 
plaintiff seeks to use the patent (which is 
a patent on a completed bandage made by 
twisting and retroverting a tubular fabric) 
to restrain the sale of tubular bandage 
gauze. Plaintiff asserts that a seller of 
tubular gauze knows that it is to be used 
in an infringing manner, i. e. by twisting 
and retroverting, and that therefore a seller 
of such tubular gauze is a contributory 
infringer.* 


[Validity of Patent] 


Fundamentally, however, we must con- 
sider whether the patent itself is valid. The 
use of flat fabrics for making bandages has 
been known for thousands of years. The 


* “The Court: The only thing you say is new, 
then, is the twist and the retroverting? 

Mr. Lawrence: Yes, your Honor. We also say 
that the invention that was made here, the in- 
vention of the patent in suit, is the thing that 
developed this entire tubular gauze art, if you 
will, which was the infringing thing. 

The Court: That is something I don’t under- 
stand at all, because your patent is not on the 
use of tubular gauge for bandages. It is re 
stricted to a tubular gauze which has a twist 
and is retrograded [retroverted] ? 

Mr. Lawrence: That is correct. 

The Court: Therefore, tubular gauze could 
be sold for bandages by anybody unless they 
recommended that twist and retrograding 
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use of a tubular fabric which may be placed 
over an injured finger or other part of the 
body may be a more recent development 
but this is solely because the processes for 
making fabric in a tubular rather than a 
flat form is a more recent development. 
However, plaintiff concedes that merely 
using a tubular fabric for making bandages 
is not the invention covered by the patent.* * 


[Claims of the Patent] 


The claims of the patent all show that 
an essential part of the claimed invention is 
a “fabric twisted intermediate its ends and 
one portion being returned over the remain- 
ing portion” so as to provide a covering 
open at one end and closed at the other. 


[Invention] 


Therefore, the question is whether twist- 
ing a tubular fabric and turning it back on 
itself so as to make a bandage of more 
than one layer constitutes invention. “An 
invention to be patentable requires more 
ingenuity than the work of a mechanic 
skilled in the art.” Hotchkiss v. Greenwood, 
11 How. 248, 267, 13 L. Ed. 683 (1850); 
Lyon v. Bausch & Lomb Optical Co., 224 
F, 2d 530, 538 (2d Cir., 1955). No patent 
may be obtained for an idea which would 
be obvious to a person having ordinary 
skill@inmethemants «So (Ula Sa C= SelOS ae alvine 
only purpose in twisting the fabric and re- 
turning it on itself is to close one end of 
the tube and provide more than one layer 
of bandage. The idea of twisting a tube 
and doubling it back to obtain a double 
thickness is old and obvious; it cannot be 
classed as invention. 


[Absence of Invention] 


The fact that the particular type of band- 
aging technique used with a tubular fabric 
and applicator has not been generally util- 


{retroverting]? I suppose you will concede 
that, won’t you? 

Mr. Lawrence: Unless they knew it was go- 
ing to be used in an infringing manner.” 

** This patent was first rejected by the Ex- 
aminer in the Patent Office. In a communica- 
tion to the Commissioner of Patents, seeking 
reconsideration, dated November 17, 1941, which 
is in the file wrapper, the applicant for the 
patent stated: ‘‘The Examiner holds that ap- 
plicant’s actual device is an open-ended tubular 
fabric to be used as a bandage, but this is not 
true. Applicant’s invention is a bandage made 
from certain material, namely, a seamless, 
open-ended tube, which tube is twisted and 


turned back on itself.”’ 
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ized until recent years is not an indication 
that the invention described in the patent 
is new. Until fairly recently bandage mate- 
rial was made in flat strips which had to be 
wound around the injured parts. When a 
tubular bandage fabric was made it became 
obvious that it could be applied either by 
winding it around the injured part or slip- 
ping it over the injured part. Once the 
tubular fabric is slipped over the injured 
part it would be obvious to anybody— 
whether a nurse, novice or Boy Scout— 
that if a double layer of the tubular fabric 
is desired after the bandage is first applied 
the thing to do is to retrovert the tube so 
as to bring the bandage over the injured 
part again, and that to keep the bandage 
from slipping up at the end the obvious 
thing to do would be to give it a twist at 
the end before retroverting it. The twist 
and retroverting are obvious steps to any- 
body who would seek to apply a tubular 
bandage in more than one layer. It does 
not involve such novelty or invention as 
would justify the issuance of a patent on 
the bandage so formed. See 35 U.S. C. 103; 
Welsh Mfg. Co. v. Sunshine Products Co., 
236 F. 2d 225 (2d Cir., 1956). 


[Patent Invalid] 


The Court concludes that the patent is 
invalid for want of invention. 


[Patent Misused] 


Since the patent is invalid there can be 
no infringement of the patent. However, 
the Court finds that there is a second 
ground which would warrant denying re- 
covery to plaintiff in this suit. Defendant 
has contended that even if plaintiff’s patent 
were valid that it was guilty of a misuse 
of the patent. The Court finds this to have 
been the case. 


[Extension to Unpatented Material] 


It is well established that the owner of 
a patent monopoly may not extend the 
patent monopoly to unpatented material 
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used in practicing the invention, and that 
this is so whether the patent be for ma- 
chine, product or process. Morton Salt Co. 
uv. G. S. Suppiger Co. [1940-1943 TrapE CASES 
7 56,176], 314 U. S. 488, 492-3 (1942); Car- 
bice Corp. v. Am. Patents Corp., 283 U.S. 27 
(1931); Leitch Mfg. Co. v. Barber Co., 302 
U. S. 458 (1938). It is not disputed that 
plaintiff sells tubular gauze in boxes of 
various sizes, each of which is marked: 


“SURGITUBE 
Trade-Mark Reg. 
U.S. Patent No. 2,326,997 
The Tubular Gauze Over-dressing”’ 


It has been admitted that tubular gauze 
is not patented and most certainly it is not 
patented by Patent No. 2,326,997, which is 
the patent in suit. In and of itself, the 
innocent marking of an unpatented article 
as patented may not effect a misuse of the 
patent. See Dade v. Boorum & Pease Co., 
121 Fed. 135 (S. D. N. ¥. 1903). However, 
in this case the wrongful marking has been 
done with knowledge that the patent did 
not apply to the marked article, and plaintiff 
has sought to create the impression, by this 
marking on the boxes, that this patent 
covers the unpatented gauze. The Court 
finds that plaintiff has done this with intent 
to deceive the public and to restrain trade 
in unpatented tubular gauze. This use of 
a patent to restrain competition with the 
patentee’s sale of an unpatented product 
constitutes a misuse of the patent, and war- 
rants denial of recovery to a plaintiff in an 
infringement action.* Morton Salt Co. v. 
G. S. Suppiger Co., supra; Cabice Corp. v. 
Am. Patents Corp., supra; Mercoid Corp. v. 
Minneapolis Honeywell Regulator Co. [1944- 
1945 Trapve Cases 57,202], 320 U. S. 680 
(1944); Standard Register Co. v. American 
Sales Book Co., Inc. [1944-1945 Trapre CASES 
157,355]; "M485 Po 2dr 62 d MGir 19455 
Dr. Salsbury’s Laboratories v. I, D. Russell 
Co. Laboratories [1954 TRADE CASES J 67,732], 
212 F. 2d 414 (8th Cir. 1954), cert. denied, 
348 U. S. 837 (1954). 


* Plaintiff has presented its view in this action 
that the Court should enjoin the sale by de- 
fendant of unpatented tubular gauze by applica- 
tion of subparagraph (c) of 35 U. S. C. § 271. 
Plaintiff has argued that the only substantial 
use of the tubular fabric was for the infringe- 
ment of plaintiff’s alleged patent. The Court, 
however, finds that tubular gauze is a staple 
article of commerce and is suitable for substan- 
tial noninfringing use, for example, as a single 
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layer bandage without twist and retroverting. 
(See plaintiff's Exhibit 11-B, which is a booklet 
put out by the defendant entitled ‘‘New Tech- 
niques of Bandaging with Tubegauz,’’ which 
shows in figures 33, 34, 35, 78, 79 and 80 the 
use of tubular gauze in bandaging where no 
twisting or retroverting is sued [Sic]). Re 
sultantly, any attempts on plaintiff's part to 
restrain trade in unpatented tubular gauze were 
wrongful. 
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Conclusion 
The Court concludes: 
1. Patent No. 2,326,997 is invalid for 
want of invention. 
2. Plaintiff has been guilty of misuse of 
a patent by wrongful marking of an un- 


patented product with a patent notice, with 
intent to deceive the public and to restrain 
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trade in unpatented tubular gauze, and as 
such is barred from recovery in this action. 

3. A decree should be entered for the 
defendant, with costs, in accordance with 
the findings and conclusions of this opinion. 


Settle decree on five days’ notice. 


This opinion shall constitute the findings 
of fact and conclusions of law of the Court. 
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Inc.; Linen Service Council of New Jersey; Louis Gordon; Harry Kessler; Charles Mas- 
low; Jack Orlinsky; Fred S. Radnitz and Sam Spatt. 


In the United States District Court for the Southern District of New York. C. 152-79. 
Filed March 10, 1958. 


Case No. 1316 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—T rial— 
Production of Grand Jury Records.—At the conclusion of testimony of Government wit- 
nesses during the trial of a criminal action, the defendants were not entitled to have the 
complete grand jury testimony of the same witnesses for the purpose of cross-examination. 
The defendants were entitled only to the disclosure of inconsistent statements made before 
the grand jury, and the court had to first determine whether this inconsistency existed. 
The court noted that a statute (18 U. S. C. §3500(b), Supp. V) providing that a trial 
judge shall, in certain circumstances, “order the United States to produce any statement” 
for defense counsel’s examination and use did not include grand jury minutes in the 
category of statements to be turned over to the defense without prior inspection by the 
trial judge, and, therefore, left the rule established by the case law in force. The court 
further noted that the Constitution did not command the disclosure of grand jury minutes 
without prior scrutiny by the court. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8029. 


For the plaintiff: Richard B. O’Donnell, John D. Swartz, Richard Owen, Morris F. 
Klein, Bernard Wehrman, Paul D. Sapienza and Ronald S. Daniells, Attorneys, Depart- 
ment of Justice. 


For the defendants: Jacob Landau, and Charles Schinitsky, New York, N. Y., for 
Consolidated Laundries Corporation. Edward J. O’Mara, Jersey City, N. J., for Cascade 
Linen Supply Corp. of N. J. (James A. Hession and Benjamin Levine, of counsel). 
Bauman, Epstein & Horowitz, New York, N. Y., for Central Coat, Apron & Linen Service, 
Inc. and Sam Spatt (Arnold Bauman, and W. A. Newcomb, of counsel). Cahill, Gordon, 
Reindel & Ohl, New York, N. Y., for General Linen Supply & Laundry Co., Inc. and 
Fred Radnitz (John F. Sonnett and Asa Sokolow, of counsel). Halperin, Natanson, 
Shivitz, Scholer & Steingut, New York, N. Y., for Modern Silver Linen Supply Co., 
Inc., a New York corporation, and Modern Silver Linen Supply Co., Inc., a New Jersey 
corporation, and Louis Gordon (Harry J. Halperin and Theodore P. Halperin, of counsel). 
Laporte & Meyers, New York, N. Y., for Standard Coat, Apron & Linen Service, Inc., 
and Charles Maslow (Ernest S. Meyers and Jules E. Yarnell, of counsel). Edward J. 
O’Mara, Jersey City, N. J., for Standard Coat, Apron & Linen Service, Inc., a New Jersey 
corporation, Linen Service Council of New Jersey, and Jack Orlinsky (James A. Hession, 


| 68,975 


Trade Regulation Reports 


73,904 


Court Decisions 
U.S. v. Consolidated Laundries Corp. 


Number 97—48 
4-3-58 


of counsel). Myron P. Gordon and Chester E. Kleinberg, New York, N. Y., for Linen 
Supply Institute of Greater New York, Inc., and Harry Kessler. Mervin C. Poilak and 
Norman M. Sheresky, New York, N. Y., of counsel for all defendants. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1958 Trade Cases {| 63,935 and 1957 Trade Cases {| 68,787. 


[Production of Grand Jury Records] 


Patmieri, District Judge [Jn full text]: 
This is a long and complex criminal anti- 
trust case in which the indictment is based 
upon alleged violations of the Sherman 
Anti-Trust Act, 26 Stat. 209 (1890), as 
amended, 15 U. S. C. §§ 1 and 2 (Supp. V). 
It is being tried before me without a jury.” 
I have considered it necessary to file this 
opinion because of repeated motions by 
defense counsel for full disclosure to them 
of Grand Jury testimony” of witnesses 
called by the Government, without prior 
scrutiny of the Grand Jury transcript by the 
Court. 


I have declined to permit such disclosure, 
adhering in each instance to the rule of this 
Circuit as set forth in United States uv. 
H. J. K. Theatre Corp., 236 F. 2d 502 (2d 
Cir. 1956), cert. denied sub nom. Rosenblum 
v. United States, 352 U. S. 969 (1957), and 
United States v. Alper, 156 F. 2d 222 (2d Cir. 
1946), which requires disclosure only of 
inconsistent statements after scrutiny of the 
Grand Jury testimony in camera by the 
Court.* Defense counsel have opposed such 
scrutiny by me although I have repeatedly 
offered to make it.* They have asserted 


1The jury has been waived by all the de- 
fendants pursuant to Fed. R. Crim. P. 23(a). 

2 Analogous questions have arisen with respect 
to prior statements of witnesses to Government 
investigators. I have disposed of them pursuant 
to the procedures set forth in the so-called 
Jencks statute, 18 U. S. C. § 3500 (Supp. V). 
See infra at pages 15 et seq. 

8T understand that two of my brethren have 
granted motions like those made by defense 
counsel in this case and have permitted full 
disclosure of prior Grand Jury testimony of 
Government witnesses without prior scrutiny 
by the Court. United States v. Palermo, C 
152-189; United States v. Stromberg, et al., 
C 154-86. I also understand that a third Judge 
has granted full disclosure after inspection 
by the Court. United States v. Hoffa, C 153-18. 

4 Some of the defendants oppose my examina- 
tion of the Grand Jury transcript on the ground 
that, since I am also the trier of the facts in 
this case, they will be prejudiced by my reading 
statements that might not be admissible on the 
trial. I do not believe that defendants’ exer- 
cise of their privilege to waive a trial by jury 
can operate to divest me of my power to rule 
upon questions of law which arise during the 
trial. Since I will file special findings at the 
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their right to full and untrammelled dis- 
closure at the conclusion of the witnesses’ 
direct testimony, and nothing less.” They 
assert that this right is theirs under the 
Supreme Court’s decision in Jencks v. Umied 


States, 353 U. S. 657 (1957). 


[Opinion] 


It is my view that such disclosure should 
not be granted in regard to Grand Jury 
minutes; that the scope of the Jencks deci- 
sion does not extend to Grand Jury min- 
utes; that the defendants are entitled only 
to the disclosure of inconsistent statements 
made before the Grand Jury; and that the 
Court must determine whether this incon- 
sistency exists. 


[Scope of Jencks Case] 


The right of defense counsel to inspect 
the Grand Jury testimony of a witness was 
not in issue in the Jencks case. The state- 
ments involved in that case were statements 
made before trial to agents of the Federal 
Bureau of Investigation. No questions were 
raised involving Grand Jury testimony nor 
was the matter discussed in the opinion of 
the Supreme Court. The Jencks decision, 


end of the trial, Fed. R. Crim. P. 23(c), the 
way will be open, if need there be, to test 
whether my findings are based on competent 
evidence admitted during the course of the trial. 

> On one occasion, with respect to the witness 
Jontow, when I considered it my duty to scruti- 
nize his prior Grand Jury testimony because 
Government counsel succeeded ‘in obtaining an 
adoption by the witness of part of it and read 
that part into the record, I offered all the re- 
lated testimony to defense counsel for use on 
cross-examination, Cf. United States v. Socony- 
Vacuum Oil Co. [1940-1948 TRADE CASES 
1 56,031], 310 U. S. 150, 231-7 (1940). Counsel 
not only declined to use it, they declined even 
to inspect it. See Record, pp. 3180-90. The 
defendants have made it abundantly clear, 
therefore, that they want all of the witnesses’ 
prior testimony without any prior scrutiny by 
the Court, or they want none of it. A similar 
ruling was made with respect to the witness 
Fischer. See Record pages 3209-10, 3302, 3372-4. 

‘It is interesting to note that although the 
Supreme Court’s decision resulted in a spate of 
comment in legal periodicals, not one of the 
notes discussed the decision in the sense of its 
possible application to prior Grand Jury testi- 
mony of a trial witness. See, e. g., 37 B. U. L. 
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essentially, is a re-examination and clarifi- 
cation of two procedural matters which 
arise in connection with the availability to 
the defense, for cross-examination purposes, 
of documents in the possession of the Gov- 
ernment. The first of these is the require- 
ment imposed by some courts that the 
defense preliminarily show that the docu- 
ments contain statements inconsistent with 
the witnesses’ testimony at the trial. The 
second is the practice of having the Court 
determine whether the documents are rele- 
vant and material to the cross-examination. 
The Jencks decision disapproves of both 
these practices. 


[Defendants Contention] 


In dealing with the latter practice, the 
Supreme Court cited and disapproved five 
cases decided by the Court of Appeals for 
the Second Circuit.’ Two of them (Ebeling 
and Krulewitch) related solely to statements 
made by witnesses to the Federal Bureau of 
Investigation; two of them (Grayson and 
Beekman) related to records of the Secu- 
rities and Exchange Commission and Office 
of Price Administration, respectively; while 
the fifth case (Cohen) concerned a demand 
for both testimony of a witness before a 
Federal Grand Jury and written statements 
given to the prosecutor, although it appears 
that the Circuit Court ruled only on the 
statements. If, the defense argument runs, 
the Jencks decision is meaningful as an 
expression of a rule of fairness in the ad- 
ministration of criminal justice in the fed- 
eral courts, the Supreme Court must not 
be understood to have made one rule for 
prior statements made to Government agents 
and another rule for prior Grand Jury testi- 
mony. Thus, they contend, the path has 
been prepared for the untrammelled dis- 
closure, which they seek, of all prior Grand 
Jury testimony. The argument is alluring. 
But I feel constrained to reject it. 


[Jencks Case Distingumshed | 


In the absence of a clear and unequivocal 
statement to that effect, I cannot believe 
the Supreme Court intended its holding to 
apply to prior Grand Jury testimony. The 
inclusion of the Cohen case among the five 


Rev. 512 (1957); 26 Ford. L. Rev. 593 (1957); 
26 Geo. Wash. L. Rev. 106 (1957); 71 Harv. L. 
Rev, 112 (1957); 31 Temp. L. Q. 76 (1957); 35 
U. of Det. L. Rev. 207 (1957); 106 U. of Pa. L. 
Rev. 110 (1957). 
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Second Circuit decisions cited and disap- 
proved is not, in my opinion, sufficient to 
attribute to the opinion in the Jencks case 
a meaning nowhere expressed. My belief 
that the Jencks decision was not intended 
to bear on disclosure of Grand Jury minutes 
is reinforced by the fact that the Court did 
not cite such Second Circuit cases as United 
States v. H. J. K. Theatre Corp., supra, and 
United States v. Alper, supra, when it ex- 
pressed its disapproval of the practice of 
having the trial judge determine whether 
the document was relevant for cross- 
examination purposes. These cases dealt 
with Grand Jury minutes and it is reason- 
able to assume that, if the Court intended 
its ruling to apply to such minutes, it would 
have referred to these cases. 


‘The Supreme Court, in Jencks,. disap- 
proved the requirement that a showing of 
inconsistency be made before the docu- 
ments are turned over to the defense. It 
stated that the Fifth Circuit’s reliance on 
Gordon v. United States, 344 U.S. 414 (1953) 
for that proposition was “misplaced,” and 
that the Gordon opinion had been “misin- 
terpret[ed].” 353 U. S. 657, 666. Turning 
to the Gordon opinion, then, it should be 
noted that that case dealt with the question 
of turning over to the defense prior state- 
ments of a witness made to the Govern- 
ment. Grand Jury minutes were not involved. 
In setting forth the problem which was 
before it in Gordon, the Court, at 344 U. S. 
414, 418, said: 

“Apparently, earlier common law did 
not permit the accused to require produc- 
tion of such documents. Some state 
jurisdictions still recognize no compre- 
hensive right to see documents in the 
hands of the prosecution merely because 
they might aid in the preparation or 
presentation of the defense. We need not 
consider such broad doctrines in order to 
resolve this case, which deals with a limited 
and definite category of documents to which 
the holdings of this opinion are lkewise 
confined.” (Footnotes omitted and em- 
phasis added.) 


What it comes down to, then, is this: 
The Supreme Court, in Jencks, handed down 
a decision which did not deal with Grand 
Jury minutes. The Jencks decision inter- 


7 “See, e. g., United States v. Grayson, 166 F. 
2d 863, 869; United States v. Beekman, 155 F. 
2d 580, 584; United States v. Hbeling, 146 F. 2a 
254, 256; United States v. Cohen, 145 F. 2d 82, 
92; United States v. Krulewitch, 145 F, 2d 76, 


78." 353 U. S. 657, 669 n. 15. 
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preted and explained a prior Supreme Court 
decision (Gordon) which was explicitly limited 
to statements made to Government in- 
vestigators. The Jencks decision also dis- 
approved a certain practice prevalent in this 
Circuit and, in connection with this dis- 
approval, cases were cited dealing with non- 
Grand Jury documents while the cases which 
did deal with Grand Jury minutes were not 
cited®= From this, defendants would have 
me conclude that the Supreme Court, in 
Jencks, established a rule of procedure to 
be followed in dealing with Grand Jury 
minutes. 


[ Other Supreme Court Decisions] 


An examination of other Supreme Court 
decisions indicates, however, that Grand 
Jury minutes are not to be dealt with in 
the same manner as other documents. The 
Supreme Court has, in the last twenty 
years, considered the extent to which Grand 
Jury minutes must be divulged by the Gov- 
ernment. This was done in United States v. 
Socony-Vacuum Oil Co. [1940-1943 TRADE 
Cases J 56,031], 310 U. S. 150, 231-7 (1940); 
and United States v. Johnson, 319 U. S. 503, 
512-3 (1943). 


In the Socony-Vacuum case, the Govern- 
ment and trial judge had used Grand Jury 
minutes to refresh the recollection of cer- 
tain witnesses. The trial judge had refused 
to permit inspection of the minutes by de- 
fense counsel. In holding that this was a 
matter within the sound discretion of the 
trial judge, the Court, at 310 U. S. 150, 
233-4, said that there was 


“no iron-clad rule [which] requires that 
opposing counsel be shown the grand 
jury transcript where it is not shown the 
witness and where some appropriate pro- 
cedure is adopted to prevent its improper 
use. That again is a matter which rests 
in the sound discretion of the court. 
Grand jury testimony is ordinarily confi- 
dential .... But after the grand jury’s 
functions are ended, disclosure is wholly 
proper where the ends of justice require 
it. See Metzler v. United Staies, 9 Cir., 64 
F. 2d 203, 206. Since there is no in- 
exorable rule which under all circum- 
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stances entitles the witness and his coun- 
sel to see the prior statement made under 
oath and since in this case the court 
itself examined and thus directly con- 
trolled the use of the grad jury test!- 
mony, we cannot say that the refusal to 
make it available to counsel for the de- 
fense is per se reversible error.” 


It should be noted that in the Metzler case, 
which was cited by the Supreme Court, the 
Assistant United States Attorney had been 
permitted to read the defendants’ confes- 
sions to the trial jury from the Grand Jury 
transcript and that the trial court then re- 
fused, and the Circuit Court approved its 
refusal, to turn over to defendants all of 
the testimony given before the Grand Jury. 


In the Johnson case, the Seventh Circuit 
had ruled that the Government was re- 
quired to answer the defendant’s contention 
that the Grand Jury which had found the 
indictment was without power to investi- 
gate the crime for which the defendant was 
indicted. In rejecting this ruling, the Su- 
preme Court said, at 319 U. S, 503, 513: 


“Were the ruling of the court below 
allowed to stand, the mere challenge, in 
effect, of the regularity of a grand jury’s 
proceedings would cast upon the govern- 
ment the affirmative duty of proving such 
regularity. Nothing could be more de- 
structive of the workings of our grand 
jury system or more hostile to its his- 
toric status. That institution, unlike the 
situation in many states, is part of the 
federal constitutional system. To allow 
the intrusion, implied by the lowe: court’s 
attitude, into the indispensable secrecy of 
grand jury proceedings—as important for 
the protection of the innocent as for the 
pursuit of the guilty—would subvert the 
functions of federal grand juries by all 
sorts of devices which some states have 
seen fit to permit in their local procedure, 
such as ready resort to inspection of 
grand jury minutes. The district court 
was quite within its right in striking the 
preliminary motions which challenged the 
legality of the grand jury that returned 
the indictment.” 


The fact that the Jencks opinion contains 
no reference either to United States v. 
Socony-Vacuum Oil Co., supra, or United 


8 Excepting, of course, the Cohen decision 
which perhaps can be said to have dealt with 
both. 

® The Socony-Vacuum case was called to the 
attention of the Supreme Court in the Jencks 
briefs to support the Government’s contention 
that disclosure of the documents at issue in 
Jencks was within the discretion of the trial 
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judge. Brief of the United States in Opposition 
{to the Petition for a Writ of Certiorari] 16; 
Brief for the United States, 25, 39. It was cited 
in this connection, by Justice Burton in his 
concurring opinion. Jencks v. United States, 
353 U. S. 657, 675 (1957). Neither Justice 
Burton nor the Government, in its Briefs, men- 
tioned that Socony-Vacuum dealt with Grand 
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States v. Johnson, supra, is further evidence 
that the Court did not intend its ruling to 
extend to Grand Jury minutes. The Jencks 
decision disapproves the practice of having 
the trial judge determine the relevancy and 
materiality, for cross-examination purposes, 
of a statement made by a witness to a Gov- 
ernment investigator. But that is no more 
an indication that defense counsel are to 
have access to Grand Jury minutes on the 
mere possibility that they contain prior in- 
consistent statements by the witness than it 
is an indication that defense counsel are to 
have access to the minutes upon a “mere 
challenge” to the power of the Grand Jury 
to find an indictment. United States v. John- 
son, supra, 


[Policy] 

A distinction between the methods by 
which prior Grand Jury testimony and other 
statements of a witness are to be made 
available to defense counsel is not one of 
form only. It is rooted in sound policy and 
in a proper respect for the duties and func- 
tion of the Grand Jury in our system of 
criminal justice. The Grand Jury is a Con- 
stitutional instrument, adopted “as the sole 
method for preferring charges in serious 
criminal cases.” Costello v. United States, 
350 U. S. 359, 362 (1956). The secrecy of 
its proceedings has been termed “indis- 
pensable” by the Supreme Court, United 
States v. Johnson, supra at 513, and has been 
recognized in Costello v. United States, supra 
at 362, and in Umted States v. Socony- 
Vacuum Oil Co., supra at 233. This secrecy 
is indeed indispensable if the Grand Jury is 
to remain a dispassionate forum, free from 
the pressures of publicity, censorship, and 
intimidation, “pledged to indict no one be- 
cause of prejudice and to free no one be- 
cause of special favor.” Costello v. United 
States, supra at 362. This secrecy is indis- 
pensable if the Grand Jury is to be assured 
that witneses called to testify before it are 
testifying fully and freely, without fear that 


Jury minutes, nor did the Briefs of either the 
petitioner or the Government, in Jencks, make 
any mention of Grand Jury minutes in discuss- 
ing whether the witnesses’ statements should 
have been made available to the defense in 
Jencks. 

% U.S. Const. Amend. V. 

10 Further support for this view is found in 
the legislative history of 18 U. S. C. § 3500 
(Supp. V). See Sen. Rep. No. 981, 85th Cong., 
1st Sess. (1957), 1957 U. S. Code Cong. & Admin. 
News 3215, 3216, 3217, 3221-2. And see discus- 
sion infra at p. 15, et. seq. 
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their testimony will expose them to un- 
wanted publicity, obloquy, or intimidation. 
This secrecy is indispensable if innocent 
persons, not indicted by the Grand Jury, 
are to be protected. United States v. John- 
son, supra at 513. 


[Balancing Conflicting Interests] 


While there is respectable authority to 
the contrary, 8 Wigmore, Evidence § 2362 
(3d ed. 1940), the fact that a witness before 
the Grand Jury has testified at the trial 
does not overcome these reasons for pro- 
tecting the secrecy of Grand Jury proceed- 
ings. The reasons are overcome when the 
testimony before the Grand Jury will be of 
aid in testing the testimony received at trial. 
But the only feasible method of striking 
a balance between these conflicting inter- 
ests is to leave the determination of the 
relevance of the Grand Jury testimony as a 
cross-examination tool, initially in the hands 
of the trial judge. Nothing in the Jencks 
decision is to the contrary,” and the neces- 
sities of protecting Grand Jury proceedings, 
not present when other statements of a wit- 
ness are at issue, are compelling reasons for 
treating with the two categories of prior 
statements in different ways. Authoritative 
decisions, dealing with the scope of dis- 
closure of Grand Jury minutes, United States 
v. Socony-Vacuum Oil Co., supra; Umited 
States v. Johnson, supra; Umited States \v. 
H. J. K. Theatre Corp., supra; and United 
States v. Alper, supra, remain unimpaired by 
the Supreme Court’s decision in Jencks. 


[Statute—Legislative History] 


There remains to be considered the effect 
upon this problem of the passage by Con- 
gress of 18 U. S. C. $3500 (Supp. V). In 
the wake of the Jencks decision, a series of 
lower court decisions were handed down 
which, Congress believed, represented “mis- 
interpretations and misunderstandings” of 
that decision. Sen. Rep. No. 981, 85th Cong., 


Judge Learned Hand is also authority for the 
proposition that Grand Jury testimony and 
other privileged documents are to be treated 
differently. Compare his treatment of official 
reports in United States v. Andolschek, 142 F. 
2a 503, 506 (2d Cir. 1944), quoted at length by 
the Supreme Court in Jencks, 353 U.S. 657, 671, 
with his statement in United States v. Garsson, 
291 Fed. 646, 649 (S. D. N. Y. 1923): ‘‘inspection 
of the grand jury’s minutes is said to 
lie in discretion, and perhaps it does, but no 
judge of this court has granted it, and I hope 
none ever will.’’ 

See also Judge Hand’s recent opinion in Doe 
v. Rosenberry, — S. 2d -— (Second Circuit 1958). 


| 68,975 


73,908 


Ist Sess. (1957), 1957 U. S. Code Cong. & 
Admin. News 3215, 3217. Among these de- 
cisions was one by the Court of Appeals for 
the Third Circuit, United States v. Rosen- 
berg, 245 F. 2d 870 (3d Cir. 1957),” relied 
upon by the defendants here. In the Rosen- 
berg decision, the Third Circuit held, in a 
short per curiam opinion, without explana- 
tion, that the Jencks decision required that 
Grand Jury testimony be turned over to the 
defense without prior scrutiny by the Court.” 
As indicated above, I am unable to agree 
with the Third Circuit’s interpretation of 
Jencks. In any event, the definition of the 
term “statement” set forth in 18 U. S. C. 
§ 3500(e) (Supp. V), and the legislative 
history of that statute, clearly indicate that 
Congress did not intend that Grand Jury 
testimony be turned over to defense coun- 
sel in the manner in which the Jencks deci- 
sion directed that other statements be made 
available to defense counsel: 


“In other words, it is the specific intent 
of the bill to provide for the production 
only of written statements previously made 
by a Government witness in the posses- 
sion of the United States which are signed 
by him or otherwise adopted or approved 
by him, and any transcriptions or record- 
ings of oral statements made by the wit- 
ness to a Federal law officer, relating to 
the matter as to which the witness has 
testified. The Committee rejects, there- 
fore, any interpretations of the Jencks de- 
cision which would provide for the production 
of entire investigative files, grand jury tes- 
timony, or similar materials.” Sen. Rep. 
No. 981, 85th Cong., Ist Sess. (1957), 1957 
ss Bs Code Cong. & Admin. News 3215, 
3216. 
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[Statutory Provision] 


The statute provides that the trial judge 
shall, in certain circumstances “order the 
United States to produce any statement 
(as hereinafter defined)” for defense coun- 
sel’s examination and use. 18 U. S. C. 
§ 3500(b) (Supp. V). Any doubt that the 
definition of “statement” contained in sub- 
section (ec) was drawn in such a way as to 
exclude Grand Jury minutes from the “state- 
ments” to be so produced is resolved by 
reference to the legislative history quoted 
above. 


[Congressional Power] 


The power of Congress to enact rules of 
procedure and evidence to be followed in 
the District Courts has long been estab- 
lished and recognized.” Wayman v. South- 
ard, 10 Wheat. 1, 22 CU. S. 1825); Tot v. 
United States, 319 U. S. 463, 467 (1943); Fed. 
R. Crim. P. 26. Indeed, in Gordon v. United 
States, supra, the Court specifically stated 
that questions as to the power of a defendant 
in a criminal case to require the production 
of documents at the trial for impeachment 
purposes are to be decided by the courts 


“Tijn the absence of specific legislation.” 
344 U. S. 414, 418. 


[Omission of Grand Jury Minutes] 


Congress having omitted Grand Jury min- 
utes from the category of statements to be 
turned over to the defense without prior 
inspection by the trial judge,* and thus, in 
my view, having forbidden such a practice, 
it is my duty to refuse such disclosure un- 


1 “There was a case in the United States 
Court of Appeals for the Third Circuit in which 
the circuit judges on June 26, 1957, interpreted 
the opinion in the Jencks case as requiring a 
trial judge to permit counsel for the defendant 
to inspect at the trial the grand jury testimony 
of the witness as well as the statement of the 
witness to the FBI. 

“A list of similar misinterpretations and mis- 
understandings is attached hereto as an ap- 
pendix ... .’’ Sen. Rep. No. 981, 85th Cong., 
1st Sess. (1957), 1957 U. S. Code Cong. & Admin. 
News 3215, 3217. See also id. at 3221-2. 

In quoting this passage I do not intend to 
subscribe to the characterization of the Third 
Circuit’s decision which is contained in the 
Report. The passage is quoted only to indi- 
cate that, when 18 U. S. C. § 3500 (Supp. V) 
was enacted, Congress was aware that disclo- 
sure of Grand Jury testimony under the Jencks 
rule was a possibility, and resolved the question 
ngainst such disclosure. 

2 The Third Circuit stated that the Jencks 
lecision disapproved of the practice established 
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by United States v. Lebron, 222 F. 2d 531 (2d 
Cir.), cert. denied, 350 U. S. 876 (1955). The 
Lebron decision, however, involved reports made 
to the Federal Bureau of Investigation by a 
Government witness. 222 F. 2d 531, 536-7. 

#% The Senate Committee report shows that 
Congress acted with express awareness of the 
fact that the proposed legislation which resulted 
in 18 U. S. C. § 3500 (Supp. V) was ‘‘procedural 
in character.’’ See Sen. Rep. No. 981, 85th 
Cong., 1st Sess. (1957), 1957 U. S. Code Cong. 
& Admin. News 3215, 3216. 

44 The statute, of course, provides for court 
inspection of the documents upon a claim by the 
Government that a statement contains matter 
not related to the witness’ testimony. 18 
U. S. C. § 3500(c) (Supp. V). Under the rule 
defendants would have me adopt, the anomalous 
situation would arise in which statements made 
to the Government investigators would receive 
greater protection than Grand Jury testimony, 
in my view, a procedural enormity. 
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less, of course, the Constitution commands 
it. Cf. Tot v. United States, supra. I do not 
believe the Constitution so commands, nor 
has the Supreme Court held that it does.” 


The fact that the statutory definition of 
“statements” contained in 18 U. S. C. § 3500 
(e) (Supp. V) does not include Grand Jury 
minutes, does not mean that such minutes 
may, in no circumstances, be turned over to 
defense counsel. It only means that they are 
not to be turned over in the manner pre- 
scribed by the statute or in the manner pre- 
scribed by the Jencks decision. To put the 
matter differently, disclosure of Grand Jury 
testimony is to be handled in accordance 
with the method established in the case law 
prior to Jencks, Essentially, the question 
is whether Congress may constitutionally 
decide that a determination of the relevancy 
of Grand Jury testimony for cross-examina- 
tion purposes is to be made, in the first in- 
stance, by the trial judge. As indicated 
above, I believe that there are valid and 
sufficient reasons why Congress could make 
such a decision. IJ find nothing in Jencks 
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which casts doubt on Congress’ power, and 
I believe that the Gordon decision explicitly 
recognized it.* 


[Summary] 


In sum, I hold that the Supreme Court’s 
decision in Jencks did not require that Grand 
Jury testimony be delivered to defense coun- 
sel, im toto, at the conclusion of the wit- 
nesses direct testimony; that there are 
compelling reasons why the decision should 
not be extended to Grand Jury testimony; 
and that, in any event, Congress has validly 
legislated on the subject and left the rule of 
United States v. H. J. K. Theatre Corp., supra, 
and the practice developed under Fed. R. 
Crim. P. 6(e), in force. 


[Rulings] 


Accordingly, I adhere to my rulings deny- 
ing the motions. Defense counsel are not 
entitled to have the complete Grand Jury 
testimony of Government witnesses turned over 
to them for their possible use on cross-exam- 
ination, without prior scrutiny by the Court. 


[7 68,976] United States v. Consolidated Laundries Corporation; Cascade Linen 


Supply Corp. of New Jersey; Central Coat, Apron & Linen Service, Inc.; General Linen 
Supply & Laundry Co., Inc.; Modern Silver Linen Supply Co., Inc. (a New York corpora- 
tion); Modern Silver Linen Supply Co., Inc. (a New Jersey corporation); Standard Coat, 
Apron & Linen Service, Inc. (a New York corporation); Standard Coat, Apron & Linen 
Service, Inc. (a New Jersey corporation); Linen Supply Institute of Greater New York, 
Inc.; Linen Service Council of New Jersey; Louis Gordon; Harry Kessler; Charles Mas- 
low; Jack Orlinsky; Fred S. Radnitz and Sam Spatt. 


In the United States District Court for the Southern District of New York. No. 
C 152-79. Filed March 17, 1958. 


Case No. 1316 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Non- 
Jury Trial—Motion for Judgment of Acquittal—On a motion for judgment of acquittal, 
in a non-jury trial, the trial court must determine whether, giving the Government the 
benefit of all the inferences that might reasonably flow from its evidence, there is sufficient 
evidence from which it could be found that the essential elements of the charges framed by 
the indictment have been proven. The trial court is not placed under the additional obliga- 
tion to find that reasonable men might be so satisfied beyond a reasonable doubt. Even if 


15 There is no indication that either the Jencks 
or the Gordon decisions rested on a Constitu- 
tional basis. See McNabb v. United States, 318 
U. S. 332, 340-2 (1943), on the power of the 
Supreme Court to establish and maintain ‘‘civil- 
ized standards of procedure and evidence’’ for 
the ‘‘administration of criminal justice in the 
federal courts,’’ apart from the Constitution 
and in areas not governed by statute. 
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16 See supra at page 17. 

The constitutionality of 18 U. S. C. § 3500 
(Supp. V) has been implicitly recognized by the 
Second Circuit in United States v. Miller, 248 
F, 2d 163 (2d Cir.), cert. denied, 355 U. S. 905 
(1957) in which the Court held that, upon re- 
mand, the procedure to be followed in produc- 
ing documents would be that established by the 
statute. See also, United States v. Papworth, 
156 F. Supp. 842, 848-854 (N. D. Tex. 1957). 
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the trial court has the power, in a criminal case, to enter judgment at the close of the 
plaintiff’s case, it is under no duty to exercise that power. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8029, 8029.675. 


For the plaintiff: Richard B. O’Donnell, John D. Swartz, Richard Owen, Morris F. 
Klein, Bernard Wehrman, Paul D. Sapienza, and Ronald S. Daniells, Attorneys, Depart- 
ment of Justice. 


For the defendants: Jacob Landau and Charles Schinitsky, New York, N. Y., for 
Consolidated Laundries Corporation. Edward J. O’Mara, Jersey City, N. J., for Cascade 
Linen Supply Corp. of N. J. (James A. Hession and Benjamin Levine, of counsel). Bau- 
man, Epstein & Horowitz, New York, N. Y., for Central Coat, Apron & Linen Service, Inc. 
and Sam Spatt (Arnold Bauman and W. A. Newcomb, of counsel). Cahill, Gordon, 
Reindel & Ohl, New York, N. Y., for General Linen Supply & Laundry Co., Inc., and 
Fred Radnitz (John F. Sonnett and Asa Sokolow, of counsel). Halperin, Natanson, 
Shivitz, Scholer & Steingut, New York, N. Y., for Modern Silver Linen Supply Co., Inc., 
a New York corporation, and Modern Silver Linen Supply Co., Inc., a New Jersey cor- 
poration, and Louis Gordon (Harry J. Halperin, Samuel L. Scholer, and Theodore P. 
Halperin, of counsel). Laporte & Meyers, New York, N. Y., for Standard Coat, Apron & 
Linen Service, Inc., and Charles Maslow (Ernest S. Meyers and Jules E. Yarnell, of 
counsel). Edward J. O’Mara, Jersey City, N. J., for Standard Coat, Apron & Linen Service, 
Inc., a New Jersey corporation, Linen Service Council of New Jersey, and Jack Orlinsky 
(James A. Hession, of counsel). Myron P. Gordon and Chester E. Kleinberg, New York, 
N. Y., for Linen Supply Institute of Greater New York, Inc., and Harry Kessler. Mervin 


C. Pollak and Norman M. Sheresky, New York, N. Y., of counsel for all defendants. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1958 Trade Cases {| 68,975, 68,935, and 1957 Trade Cases { 68,787. 


[Motions for Acquittal] 


EpmuNp L, PAtmtert, Judge [Jn full text] : 
This is a criminal anti-trust case being tried 
by me without a jury. Fed. R. Crim. P. 
23(a). The Government having presented 
its evidence, all the defendants have moved 
for judgments of acquittal pursuant to Fed. 
R. Crim. P. 29(a). A preliminary question 
has arisen as to the standard by which the 
Government’s evidence is to be considered 
in passing on these motions. I have an- 
nounced, from the bench, my intention of 
determining these motions on the basis of 
whether the Government has introduced evi- 
dence sufficient to sustain a conviction. 


[Defendants Contention] 


Citing Umited States v. Camp, 140 F. Supp. 
98 (D. Hawaii 1956), defendants contend 
that I must determine ‘whether the gov- 
ernment has so far substantiated its case, 
that absent a defense the court would find 
the defendants guilty . . . .” Jd. at 99. In 
support of this contention, defendants make 
two principal arguments: 


First: That my departure from the rule 
of the Camp case, supra, penalizes defendants 


1See Pierce v. United States, 252 U. S. 239, 
251-2 (1920). 
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for having waived a jury. There is no merit 
to this argument. In this Circuit, in a jury 
case, the well established rule is that, on a 
motion for a judgment of acquittal, the 
judge, if he is to let the case go to the jury, 
must be satisfied only that there is evidence 
from which the accused’s guilt might be 
found. He is not placed under the addi- 
tional obligation to find that reasonable men 
might be so satisfied beyond a reasonable 
doubt. E.g., United States v. Castro, 228 F. 
2d 807 (2d Cir.), cert. denied, 351 U. S. 940 
(1956).* To determine these motions on the 
basis urged by defendants would, therefore, 
change the standards of review on such a 
motion greatly in their favor. Conversely, 
to determine these motions on the basis I 
have heretofore announced does not in any 
way lighten the burden which the Govern- 
ment’s evidence must meet. 


[Power to Enter Judgment] 


Second: Defendants also assert that I 
would be bound, if this were a civil case, 
to determine, at the close of the Govern- 
ment’s evidence, whether the Government 
has sustained its burden of proof. They 
argue that I can do no less in a criminal 
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case. While there are a number of state- 
ments indicating that such would be my 
duty in a civil case,* Fed. R. Civ. P. 41(b) 
clearly goes no further than providing the 
power to enter judgrnent at the close of 
the plaintiff's case: 


“In an action tried by the court without 
a jury the court as trier of the facts may 
then determine them and render judgment 
against the plaintiff or may decline to ren- 
der any judgment until the close of all the 
evidence.” (Emphasis added.) 


The Court of Appeals for the Second Cir- 
cuit, in Huber v, American President Lines, 
240 F. 2d 778 (2d Cir. 1957), cited by de- 
fendants, did no more than recognize this 
power. Cf. 5 Moore, Federal Practice, par. 
41.13[4] (2d ed. 1951).2 Assuming that I 
have similar power in a criminal case, I 
decline to exercise it here. To determine, 
at this time, on the basis of a trial record 
of almost four thousand pages and a large 
number of exhibits, whether the Govern- 
ment has proven, beyond a reasonable doubt, 
the guilt of these defendants, would, at the 
very least, severely impair the orderly dis- 
position of the issues of this case. And, 
what is more important, to determine these 
motions on the basis contended for by de- 
fendants would be tantamount to submitting 
the evidence to the trier of the facts twice. 
To this defendants are not entitled. 


[Other Contentions] 


I have considered defendants’ other con- 
tentions on this point but I do not feel that 
they merit discussion. I am unable to under- 
stand defendants’ contentions that the pre- 
sumption of their innocence and their right 
to remain silent and offer no proof are in 
some way diminished or impaired by my 
ruling. At other times during this trial, 
defendants have advanced contentions which 
amount to a claim that their waiver of a 
jury trial operates to divest me of my pow- 
ers as judge of the law in this case,* or that 
my two functions in this case collide in 
some way as to afford them the right to 
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claim prejudice either from the discharge of 
my duty to apply the law or my duty to 
decide the facts. The obligation to measure 
the evidence against the rule of reasonable 
doubt arises only when both sides have 
rested, and this is as true in a case tried 
to a jury as it is in one in which a jury 
is waived. This obligation cannot arise from 
a resting of the Government’s case alone 
and a motion for acquittal. In this posture, 
the moving defendants are entitled to in- 
voke the Court’s power to enter a judg- 
ment of acquittal as a matter of law, but 
not to impose the duty of rendering a ver- 
dict on the facts. The latter occurs only 
upon the final termination of the proof and 
is the final conclusion of the trier of the 
facts on the totality of the evidence. Short 
of the resting of both sides there can be no 
totality of evidence, no obligation to render 
a verdict, and necessarily, no occasion for 
applying the rule of reasonable doubt. 


[Ruling | 

Accordingly, in passing on these motions 
I decline to follow the holding in the Camp 
case, supra, I will determine these motions 
as judge of the law in this case and not as 
the trier of the facts. United States v. Mary- 
land & Virginia Milk Producers’ Ass'n {1950- 
1951 TRADE CASES { 62,651], 90 F. Supp. 681, 
684 (D. D. C. 1950), rev’d on other grounds 
[1950-1951 Trape CAsEs { 62,940], 193 F. 
2d 907 (D. C. Cir. 1951). My determination 
will be based on whether, giving the Goy- 
ernment the benefit of all the inferences that 
might reasonably flow from its evidence, 
there is sufficient evidence from which it 
could be found that the essential elements 
of the charges framed by the indictment 
have been proven. Obviously, this determi- 
nation will not bind me when, as trier of the 
facts in this case, and at the close of all 
the evidence, I determine what portions of 
the proof adduced are credible; the weight 
I must attribute to this evidence; and whether 
the sum of this evidence is sufficient to 
establish the defendants’ guilt beyond a rea- 
sonable doubt. 


1a Penn-Texas Corp. v. Morse, 242 F. 2d 243, 
246-7 (7th Cir. 1957); Benton v. Blair, 228 F. 2d 
55, 58 (5th Cir. 1956); Alfred v. Sasser, 170 F. 
2d 233, 235 (7th Cir. 1948); Brahms v. Moore- 
McCormack Lines, Inc., 133 F. Supp. 283, 284 
(S. D. N. Y. 1955); United States v. Borden Co. 
[1953 TRADE CASES { 67,461], 111 F. Supp. 
562, 566 (N. D. Ill. 1953), modified on other 
grounds [1954 TRADE CASES {f 67,754], 347 
U. S. 514 (1954). It does not appear that the 
parties in any of these cases raised the ques- 
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tion of whether Fed. R. Civ. P. 41(b) imposed 
a duty upon the trial judge, or merely pro- 
vided him with power to act. 

2 “'T]t is entirely appropriate that the court 
have the power to weigh the evidence, consider 
the law, and find for the defendant at the close 
of plaintiff's case. This does not mean that it 
will always be advisable for the court to do so.”’ 

3See my earlier opinion in this case on the 
production of Grand Jury minutes, footnote 4. 
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[7 68,977] United States v. Paramount Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Equity 
87-273. Dated March 13, 1958. Filed March 14, 1958. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provision—Construction—A permissive provision contained in a consent decree which 
authorized a defendant to acquire “any theatre” as a “substantially equivalent replacement” 
for theatres which have been physically destroyed or converted to other uses, without 
court approval, did not extend to their replacement with previously divested theatres. Such 
a reacquisition can only be effected with permission of the court, and upon an appropriate 
showing that it will not unduly restrain competition. One of the defendant’s theatres had 
been destroyed and the defendant had sought to replace that theatre, without court ap- 


proval, with a previously divested theatre. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8321, 8421. 


For the plaintiff: Maurice Silverman and Maurice Binkow, Attorneys, Department 


of Justice, Washington, D. C. 


For the defendant: Simpson, Thacher & Bartlett (Albert C. Bickford and Whitney 
North Seymour, Jr., of counsel), New York, N. Y., for American Broadcasting-Paramount 


Theatres, Inc. 


Construing a consent decree entered in the U. S. District Court, Southern District 


of New York, 1948-1949 Trade Cases { 62,377. 


[Consent Decree Construed ] 


PALMIERI, Judge [Jn full text]: The United 
States moves for an order construing the 
Consent Judgment as to the Paramount 
Defendants, dated March 3, 1949, as modi- 
fied (Judgment) and for an order enjoining 
defendant American Broadcasting-Paramount 
Theatres, Inc. (AB-PT) from taking certain 
actions alleged to be inconsistent with that 
judgment. 


[Jurisdiction Retained] 


The motion is brought pursuant to Sec- 
tion IX C. of the Judgment whereby juris- 
diction is retained to enable any of the 
parties to apply to the Court at any time for 
orders or directions ‘‘necessary or appro- 
priate for the construction, modification or 
carrying out of the [Judgment or] .. . for 
the enforcement of compliance therewith. 


” 


[Facts] 


The facts from which the motion arises 
are not in dispute. At the time the Consent 
Judgment was entered as to the Paramount 


defendants, there were three conventional 
theatres in Elgin, Ill., all operated by Para- 
mount, namely, the Grove, Crocker and 
Rialto Theatres. In addition, there was an 
independent drive-in theatre, the Starview 
Outdoor Theatre, which was closed for 
several months of each year. The Starview 
offered the only competition of any kind 
to Paramount. In compliance with Section 
III. C. 1. of the Judgment, quoted infra, 
AB-PT divested the Grove Theatre in Oc- 
tober 1950. In 1953 it repossessed this thea- 
tre because of defaults by the purchaser of 
its lease and in 1955 it again divested by 
making financial arrangements with the owner 
of the fee. The Grove Theatre has not been 
operated since 1953. The Starview has con- 
tinued to operate and since 1949 has shown 
first-run pictures. 


In 1956, the Rialto Theatre was destroyed 
by fire, leaving AB-PT with only its Crocker 
Theatre operating. AB-PT now seeks to 
replace the Rialto by reacquiring the Grove, 
asserting its right to do so under Section 
Ill. A. 6. (b) of the Judgment? which au- 
thorizes it, without Court authorization, to 


1 Section III. A. of the Judgment enjoins de- 
fendant AB-PT: 

“6. From acquiring a beneficial interest in 
any theatre other than those named in para- 
graph 9 hereof, provided that: 
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““(a) Until the joint ownerships set forth in 
paragraph 9 have been completely terminated, 
as provided for in said paragraph, beneficial 
interests in theatres may be acquired 
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replace a theatre which has been physically 
destroyed or converted to other uses. 


[Issue] 


The issue before me, essentially, is whether 
the previously divested Grove Theatre can 
now be availed of as a “substantially equiva- 
lent replacement” for the destroyed Rialto 
Theatre, within the intendment of the Judg- 
ment. I do not believe that it can. Such a 
reacquisition can only be effected, in my 
opinion, with permission of the Court, and 
upon an appropriate showing that it will 
not unduly restrain competition. 


[Defendant's Contention] 


I do not believe any useful purpose can 
be served by a detailed, word by word 
analysis of the provisions of the Judgment. 
The Judgment neither specifically permits 
nor prohibits reacquisition of a divested 
theatre to replace one which AB-PT re- 
tained under the Judgment.? The defendant 
contends that since the permission granted 
in Section III. A. 6. (b), supra, to acquire 
“any theatre” for replacement purposes was 
without restriction, there was an intentional 
omission of any prohibition against reac- 
quiring divested theatres, and that this 
omission was designed to permit the reac- 
quisition the defendant here asserts its right 
to effect. But the limitation can be spelled 
out from the basic purpose of the divestiture 
provisions of the Judgment. That purpose 
permeates the entire fabric of the Judgment 
and is set forth in its preamble, at page 2: 


“The Paramount defendants, have repre- 
sented to the plaintiff and to this Court 
that they propose, for the purpose of 
avoiding discrimination against other ex- 
hibitors and distributors, promoting sub- 
stantial independent theatre competition for 
the Paramount theatres and promoting com- 
petition in the distribution and exhibition of 
films generally, (1) to divorce their domes- 
tic exhibition business from their produc- 
tion and distribution businesses, (2) to divest 


‘“(i) As a substantially equivalent replace- 
ment for wholly owned theatres held or ac- 
quired in conformity with this judgment which 
may be lost through physical destruction or 
conversion to non-theatrical purposes; 


“(o) After termination of the joint owner- 
ships set forth in paragraph 9 hereof, Para- 
mount or the New Theatre Company may 
acquire a beneficial interest in any theatre only 
in the situations covered by paragraphs (i) 
and (ii) of the preceding sub-section (a) unless 
the New Theatre Company shall show to the 
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Paramount Pictures Inc. and the divorced 
exhibition business of all interest in a 
minimum of 774 theatres, and (3) to sub- 
ject themselves and said divorced distribu- 
tion and exhibition businesses to injunctive 
provisions, all as hereinafter set forth; 
... .” (emphasis added). 

Moreover, Section III. C. 1. of the Judg- 


ment provides as follows: 

“For the purpose of creating substantial 
motion picture theatre operating competition 
in the communities hereinafter listed, Para- 
mount or the New Theatre Company shall 
dispose of all of the interest of Paramount 
in at least one half of the following motion 
picture theatres within one year from the 
date hereof, and in all of the following 
motion picture theatres within two years 
from the date hereof, and each such dis- 
position shall be to a party not a defend- 
ant herein or owned or controlled by or 
affiliated with a defendant herein: 


“One first run theatre in Elgin, Ill. 
we (Emphasissadded:) 

Indeed, it was conceded by the defendant 
upon the argument that the judgment was 
intended to create competition in the area 
in question.’ 


[Express Purpose of Judgment | 


The provisions of the Judgment above 
quoted are basic to the purposes and terms 
of the Judgment and particularly of its 
divestiture provisions. These must be read 
in the light of the express intendment—that 
of creating competition or opportunities for 
competition with the defendant in the pubiic 
interest. The replacement provision relied 
upon by the defendant relates as much to a 
theatre property lost by fire as it does to 
one converted to non-theatrical purposes. 
Thus, and without intending in any way to 
impugn the bona fides of the defendant here, 
the provision invoked could become a readily 
usable device for the re-creation of monopoly 
situations through the reacquisition of the 
very theatres previously divested in order to 
eliminate monopoly situations. For instance, 


satisfaction of the Court, and the Court shall 
first find, that the acquisition will not unduly 
restrain competition.’’ (Footnote omitted) 
2The plaintiff contended generally that such 
a reacquisition was prohibited by Section III. 
C. 1. of the Judgment, quoted infra. While the 
plaintiff did not point to particular language in 
that section in support of its contention, it 
should be noted that the section required dis- 
position of one theatre in Elgin, IIL, stoma 
party not a defendant herein.’’ It was pursuant 
to this section that AB-PT divested the Grove. 


3 See Record p. 21. 
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under the construction of the Judgment 
urged by the defendant, the defendant could 
reestablish its monopoly position in any city 
by converting a theatre which it has con- 
tinued to operate, to non-theatrical purposes, 
and then reacquiring a previously divested 
theatre. And this could be done without any 
prior authorization by the Court. To recog- 
nize a unilateral, uncontrolled right of a 
defendant to undo what the Judgment clearly 
intended, would, under these circumstances, 
constitute a stultification of its express pur- 
poses. The effect of the exercise of such a 
right on the particular competitive situation 
in Elgin, Ill., is, of course, irrelevant on this 
motion which calls for a construction of the 
Judgment’s provisions which would be ap- 
plicable regardless of what the competitive 
situation might be in Elgin or elsewhere. 
Whatever the private interest may be in 
reacquiring a previously divested theatre 
without prior Court approval, it must give 
way to the overriding purpose of creating 
and promoting substantial independent com- 
petition for the defendants. 


[Inquiry Not Before Court] 


While I am not overlooking the fact that 
the Grove Theatre has remained idle and 
unused for some time, this cannot affect 
the meaning of Section III. A. 6. (b) of the 
Judgment, or the defendant’s right to in- 
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voke it. This being said, the door to re- 
acquisition is not shut. Since the defendant 
is asserting a right to reacquire the Grove 
without prior Court approval, there is not 
now before the Court any appropriate in- 
quiry into the competitive situation in Elgin, 
Ill., and I express no opinion on that situa- 
tion. If, however, the defendant should 
petition the Court for authorization to re- 
acquire the previously divested Grove Thea- 
tre, the way to such an inquiry would be 
opened, and it would thereupon be incum- 
bent upon the defendant to show that the 
proposed reacquisition would not unduly 
restrain competition. 


[Ruling] 


Accordingly, the plaintiff’s motion is granted. 
The permission contained in Section III. A. 
6. (b) of the Judgment to replace lost thea- 
tres without Court approval does not extend 
to their replacement with previously divested 
theatres. The plaintiff is directed to submit 
an order, on notice, construing the Judg- 
ment in a manner consonant herewith and 
enjoining the defendant from reacquiring, 
without Court order, the Grove Theatre at 
Elgin, Illinois. This decision is without 
prejudice to a petition by the defendant, 
under Section III. A. 6. (b) of the Judg- 
ment, for permission to reacquire the Grove 
Theatre. 


[68,978] Grocers Ice & Cold Storage Company, et al. v. Jefferson Ice & Fuel 


Company. 


In the Court of Appeals of Kentucky. Dated March 7, 1958. 


Appeal from Jefferson Circuit Court, Chancery Branch, First Division. MAcAULEY 


L. Smirn, Judge. 


Kentucky Unfair Practices Act 


Price Discrimination under State Laws—Secret Rebates—Sufficiency of Evidence 
of Violation—The Kentucky Court of Appeals adheres to its decision in which it held 
that an ice manufacturer violated the Kentucky Unfair Practices Act by giving secret 
refunds and allowances to some ice peddlers and not to others for the purpose of inducing 
such peddlers to buy ice from it and injuring the plaintiff, a competitor, and that the 
plaintiff was entitled to damages. It was contended that the opinion in the original 
appeal was unsound and that an exception to the law of the case rule should be made. 


See Price Discrimination, Vol. 1, § 3925, 3960. 


Price Discrimination under State Laws—Secret Rebates—Computation of Damages. 
—An ice manufacturer was properly awarded treble damages in the amount of $53,845.02 
against a competitor who violated the Kentucky Unfair Practices Act by unlawfully 
giving secret refunds to some ice peddlers and not to others for the purpose of inducing 
such peddlers to buy ice from it. In ascertaining the manufacturer’s damages from the 
loss of sales occurring at three of its plants as the result of the competitor’s granting 
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of secret refunds, the damages were held to be determined with reasonable certainty 
It was shown that all the peddlers who changed their patronage did so because of the 
anticipated rebate and that the manufacturer could have produced enough ice to supply 
both the customers it retained and the customers it lost due to the competitor’s 
unfair trade practices. Also, it was held that the average overall cost of production 
was the most practical and feasible basis for ascertaining the damages from loss of 
sales occurring at any of the manufacturer’s three plants. The evidence showed that it 
would have been virtually impossible to determine which plant produced the ice usually 
sold to the peddlers who left the manufacturer and went to the competitor because of 
its unfair trade practices. 


See Price Discrimination, Vol. 1, § 3955. 


For the appellants: Tilford & Dobbins, Henry J. Tilford, Charles W. Dobbins, and 


Stuart E. Alexander, Louisville, Ky. 


For the appellee: Peter, Heyburn & Marshall; John Marshall, Jr.; Wallace & Hopson; 


and Joe A. Wallace, Louisville, Ky. 


For a prior opinion of the Kentucky Court of Appeals, see 1955 Trade Cases {] 68,154. 


Opinion of the Court by 
Judge Cammack 
Affirming 


[Computation of Damages] 


CaMMACK, Judge [Jn full text]: On the 
original appeal of this case, Jefferson Ice & 
Fuel Company v. Grocers Ice & Cold Storage 
Company [1955 Trave Cases § 68,154], Ky., 
286 S. W. 2d 80, we held that Jefferson 
was entitled to treble damages for loss of 
business due to certain violations of KRS 
365.050 by Grocers. We directed the trial 
court to ascertain and award damages. The 
complicated accounting questions involved 
required the appointment of a special com- 
missioner to review the record and deter- 
mine the damages to which Jefferson was 
entitled. When the special commissioner’s 
report was completed a hearing was held, 
the damages were ascertained, and a judg- 
ment in the amount of $53,845.02 was 
entered for Jefferson. This appeal is from 
that judgment. 


[Defendant’s Contentions] 


Grocers contends that reversal should be 
granted because (1) the method used in 
computing damages was erroneous, incom- 
plete and speculative; (2) the evidence con- 
tradicts the trial court’s implied finding as 
to the amount of sales lost; (3) there was 
a lack of proof concerning Jefferson’s pro- 
duction capacity; and (4) the opinion in the 
original appeal is basically unsound and an 
exception to the law of the case rule should 
be made, 
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[Method of Computing Damages] 


Grocers argues that the method used by 
special commissioner in computing damages 
was erroneous because it failed to include 
variances in costs of production at Jeffer- 
son’s three plants. On the other hand, testi- 
mony of expert witnesses shows that the 
commissioner’s method was in accord with 
recognized standards of ice accounting. The 
commissioner used the same cost account- 
ing theory as was described and used by 
Jefferson’s accountant, S. R. Stephens, when 
the case was first tried. 

Jefferson operated its three plants as a 
unit and often produced ice at the main 
plant for sale at the branch plants. The 
evidence shows that it would have been 
virtually impossible to determine which 
plant produced the ice usually sold to the 
peddlers who left Jefferson and went to 
Grocers because of its unfair trade prac- 
tices. The average overall cost of produc- 
tion was the most practical and feasible 
basis for ascertaining the damages from 
loss of sales occurring at any of the three 
plants. We think the damages were deter- 
mined with reasonable certainty. 


[Amount of Sales Lost] 


Grocers argues that it was error for the 
trial court to allow damages for all sales 
lost since ‘he unfair practices reduced Jeff- 
erson’s sales by only 627 blocks of ice. As 
we pointed out in the original appeal, some 
of the ice peddlers testified that they trans- 
ferred their business to Grocers for reasons 
other than the unfair secret rebates. Only 
one peddler, the purchaser of 627 blocks 
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of ice, stated unqualifiedly that he trans- 
ferred his business because of the rebates. 
But we pointed out also that a consideration 
of the entire testimony convinced us that all 
of the peddlers who changed their patron- 
age did so because of the anticipated rebate. 
Under the circumstances the trial court’s 
finding to the same effect on this appeal 
was proper. 


[Plaintiff's Production Capacity] 


Grocers argues that Jefferson failed to 
show that it could have produced the ice 
for which it claimed damages for loss of 
sales. The evidence showed that, in previ- 
ous years, Jefferson produced sufficient ice 
to meet the total tonnage required, and that 
it was not necessary to keep the branch 
plants in constant production. There was 
sufficient evidence to support a finding that 
Jefferson could have produced enough ice 
to supply both the customers they re- 
tained and the customers they lost due to 
Grocers’ unfair trade practices. 
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[Original Opinion Reaffirmed] 

Grocers’ final argument is that our origi- 
nal opinion erroneously found that the re- 
bates given were secret within the meaning 
of KRS 365.050, and that we should make 
an exception to the law of the case rule. 
See Union Light, Heat & Power Co. v. 
Blackwell’s Adm’r, Ky., 291 S. W. 2d 539, 
where we made such an exception in a 
negligence case. Grocers’ argument con- 
cerning lack of secrecy was presented in 
its original briefs, in its petition for rehear- 
ing, and is now before us for the third time. 
The fact that the argument has increased 
in vigor with each restatement has not 
altered our belief that the rebates were 
made secretly and in violation of KRS 
365.050. We find no basis for resort to an 
exception to the law of the case rule, and 
especially so because we believe the first 
Opinion is correct. 


Judgment affirmed. 


[1 68,979] Miracle Adhesives Corporation et al. v. Peninsula Tile Contractors” 
Association of San Mateo, Santa Clara and San Benito Counties. 


In the California District Court of Appeal, First District, Division Two. Civ. No. 


17584. Dated February 17, 1958. 


Appeal from a judgment of the Superior Court of Santa Clara County. Byrt R. 


SALSMAN, Judge. Reversed with directions. 


California Cartwright Act 


Combinations and Conspiracies Under State Laws—Suit for Injunctive Relief— 
Procedure—Labor Union as Indispensable Party.—In a suit under the Cartwright Act 
seeking injunctive relief against a tile contractors’ association to bar restraint of trade 
allegedly arising under a provision of a collective bargaining contract, which would 
prohibit the application of tile in any area exposed to water unless setting beds were: 
first installed in mortar backing by qualified tile layers, the court ruled that the con- 
tracting union was an indispensable party, without which the action could not proceed. 
The contract provision requires the union, as well as the employers, to refrain from the 
use of a particular construction method. The contract obligations of the employers and 
the union are mutual, reciprocal and identical. In restraining the employers, the in- 
junction necessarily deprives the employees of the benefit of their agreement, but does. 
so without their being before the court to present their case. 


See Combinations and Conspiracies, Vol. 1, § 2449.05. 

For the appellant: Morgan & Beauzay. 

For the respondents: Campbell, Custer, Warburton & Britton; Burnett, Burnett & 
Somers; and John M. Burnett. 


[Statement of Case] 


Draper, Justice [Jn full text]: Defendant 
is an association of tile contractors. On 
behalf of its member contractors, it entered 
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into collective bargaining agreement with: 
Bricklayers, Masons and Plasterers Inter- 
national Union, Local Number 19. One: 
provision of the agreement reads: 
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vie no time shall tile be installed in 
mastic or thin setting beds other than 
conventional methods unless all require- 
ments and_ specifications contained in 
Handbook K-400 pertaining to types of 
such installations have been complied 
with. The adhesive shall be used accord- 
ing to the manufacturers’ specifications 
and shall bear commercial standard seal 
181-152 of the Bureau of Commerce. 
“Without limiting the generality of the 
foregoing and in order to protect the 
public from failures resulting from in- 
ferior installations, no tile will be applied 
in any shower, tub back, or other areas 
exposed to water unless setting beds are 
first installed in mortar backing by quali- 
fied tile layers in accordance with the 
latest accepted specifications of the Tile 
Handbook superseding basic specifica- 
tions for tile work K-30 and Tile Hand- 
book I of the Tile Council of America.” 
Plaintiffs manufacture and sell tile ad- 
hesives of the type which constitutes ‘‘mastic 
or thin setting beds other than conventional 
methods” as described in the quoted agree- 
ment. Plaintiffs’ mastic is used as a sub- 
stitute or alternative for mortar backing. 
While it can be used upon mortar, it is de- 
signed for use chiefly upon gypsum board 
or like surfaces which can be installed more 
cheaply than mortar. Since the mortar it- 
self holds tile in place, the requirement of 
defendant’s contract reduces the use of 
plaintiff’s adhesives. 


Upon finding these facts, the trial court 
concluded that the quoted contract pro- 
vision was in violation of the Cartwright 
Act (Bus. & Prof. Code, § 16720 et seg.) and 
granted permanent injunction restraining 
defendant association and its members from 
“honoring, performing or enforcing” the 
questioned contract provision. Defendant 
appeals. The union with which appellant 
contracted is not a party to this action, and 
is in no way before the court. 


[Indispensable Parties—Definition] 


Persons “whose interests, rights, or duties 
will inevitably be affected by any decree 
which can be rendered in the action” are 
indispensable parties, and the action can- 
not proceed without them. The law also 
recognizes a class of parties who are termed 
“necessary,” but without whom a given case 
may, in certain circumstances, proceed to 
judgment (Bank of California v. Superior 
Court, 16 Cal. 2d 516, 521 [106 P. 2d 879]). 


As a matter of semantics, the distinction 
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between “indispensable” and “necessary” 
is difficult to comprehend. Historically, the 
differentiation stems from the need to relax 
the early equity rule which, to avoid multi- 
plicity of actions, required the presence of 
all parties who were necessary to final deter- 
mination of all issues in the action. Such 
parties, in fact, as well as in name, were 
“necessary” under the early rule. But cases 
arose in which such parties could not be 
joined or served. If their rights were 
separable, it was often more desirable to 
proceed without them than to delay or 
defeat determination of the rights of the 
parties who were before the court. (see 29 
Cal. L, Rev. 731). A happier choice of lan- 
guage might well have termed these parties 
“desirable,” but this renaming did not occur. 
Rather, they continued to be “necessary,” 
while those without whom the action could 
in no case continue were termed “indis- 
pensable,” In any event, it is now clear 
that the term “indispensable parties” refers 
to those without whom the action cannot 
proceed, while ‘‘necessary parties” are those 
whose presence, although desirable, may be 
dispensed with where equitable considera- 
tions require (see Bank of Califorma v. Su- 
verior Court, supra). 


[Union An Indispensable Party] 


In the case at bar, there is no room for 
doubt that the union is an indispensable 
party. The contract provision here in issue 
requires the union, as well as respondent 
employers, to refrain from use of a par- 
ticular construction method. The contract 
obligations of respondents and the union 
are mutual, reciprocal and identical. To 
enjoin one party to the contract from 
“honoring, performing or enforcing” is equally 
to enjoin the other. In restraining the em- 
ployers, the injunction necessarily deprives 
the employees of the benefit of their agree- 
ment, but does so without their being be- 
fore the court to present their case. 


The United States Supreme Court has 
ordered dismissal of an action for rescis- 
sion of a contract because of the absence 
of some of the contracting parties (Shields 
v. Barrow, 17 How. (U. S.) 130 [15 L. Ed. 
158]). An action to rescind a trust agree- 
ment cannot proceed without the joinder of 
each person who has a joint interest in the 
whole subject matter of the contract (Lake 
v. Dowd, 207 Cal. 290 [277 P. 1047]; see 
also Mitau v. Roddan, 149 Cal. 1 [84 P. 145, 
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6 L. R. A. N. S. 275]; O’Connor v. Irvine, 
74 Cal. 435 [16 P. 236]). One creditor, 
suing for his claimed pro rata share of the 
sum held by an assignee for benefit of 
creditors, must join all creditors (McPherson 
v. Parker, 30 Cal. 455 [89 Am. Dec, 129]). 
Other cases also define the indispensable 
party (McClure v. Donovan, 33 Cal. 2d 717 
[205 P. 2d 17]; Warner v. Pacific Telephone 
etc. 1 Go.,jli2Z1s Gal Appia2d 4976263, Bee2d 
465]; Child v. State Personnel Board, 97 Cal. 
App. 2d 467 [218 P. 2d 52]; Ash v. Superior 
Court, 33 Cal. App. 800 [166 P. 841]). 


[Respondents Argument | 


Respondents argue that this case is governed 
by two decisions (Ambassador Petroleum Co. 
v. Superior Court, 208 Cal. 667 [284 P. 445]; 
Farmer v. Behmer, 9 Cal. App. 773 [100 P. 
901]) holding that parties not there joined 
were not indispensable. But these decisions 
do not aid plaintiffs. Each was an action to 
enjoin a nuisance, and such an action is 
governed by a special rule. Also, in the 
Ambassador Petroleum case, the state sought 
to enjoin defendant lessee from so operat- 
ing its oil well as to waste natural gas. It 
was argued that the lessors were indis- 
pensable parties. The court held that they 
were not, pointing out that the purpose of 
the action was to control the manner of 
operation of the wells, which was wholly 
within the control of defendant lessees. In 
Farmer, defendant was enjoined from leas- 
ing or permitting his premises to be used 
for purposes of prostitution. The argument 
that the lessee-operator of the house of 
prostitution was an indispensable party was 
understandably rejected. Her lease rights 
were affected only to the extent that they 
were used for the illegal purpose. Neither 
decision governs our case. 


[Cartwright Act] 


In the case at bar, the interests of the 
union are inevitably affected by the in- 
junction sought and granted, The impro- 
priety of proceeding without the union is 
even more graphically shown by considera- 
tion of the principal defense urged. Ap- 
pellant employers argued and sought to 
show that the questioned contract provision 
is reasonably related to a legitimate labor 
objective, and therefore is excepted from 
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the operation of the Cartwright Act 
(Schweizer v. Local Joint Execute Board 
[1953 Trape Cases { 67,620], 121 Cal. App. 
2d 45 [262 P. 2d 568]; O’Shea v. Tile Layers 
Union [1957 Trave Cases { 68,891], 155 Cal. 
App. 2d — [318 P. 2d 102]). This rule is 
based upon the theory that labor is not a 
commodity, and that a combination of 
laborers to further their interests by col- 
lective bargaining is not a combination in 
restraint of trade. In the instant case, with 
the union not a party, the burden of show- 
ing labor’s interest fell upon the employer. 
To adopt a rule which would sanction such 
procedure could lead to infinite difficulty. 
It seems clear in this case that the interests 
of appellant and respondents are fully ad- 
versary. But to permit determination of the 
tnion’s interest in an action between em- 
ployers could well encourage collusive ac- 
tions. We are satisfied that the union is 
an indispensable party. 


[Objection Raised by Court] 


The record shows no objection in the 
trial court to the nonjoinder of the union. 
The question is but indirectly suggested on 
appeal. Respondents argue that this amounts 
to a waiver of the objection. But the very 
word “indispensable,” particularly when used 
in an obvious effort to indicate something 
more than “necessary,” would seem to 
negative this contention. It may be techni- 
cally inaccurate to describe the presence 
of an indispensable party as jurisdictional, 
but the cases are clear that his presence is 
mandatory, and that objection based upon 
his omission may be raised by the appellate 
court upon its own motion (Hartman Ranch 
Co. v. Associated Oil Co., 10 Cal. 2d 232, 265 
[73 P. 2d 1163]; Bank of California v. Su- 
perior Court, supra, 16 Cal. 2d 516, 522; 
Solomon v. Redona, 52 Cal. App. 300, 306 
[198 P. 643]). 


[Ruling] 


The judgment is reversed, with directions 
to the trial court to order the union made 
a party and, if this not be done, to proceed 
as specified in the third paragraph of Code 
of ea Procedure, Section 389 (as amended 
1957). 


KaurMAn, P. J., and Doottne, J., con- 
curred. 
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Loew’s Incorporated, et al. 


In the United States District Court for the Southern District of Nev Mois, (Ci 
110-304. Filed March 8, 1958, P balt oni Thon 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action Under the Sherman Act—Names of Co-conspirators.—Plaintiffs 
failed to comply with prior court orders requiring them to name the alleged co-conspirators 
with whom the defendants participated in the alleged conspiracy or conspiracies when 
they merely stated in an amended more definite statement that all of the defendants 


conspired together. 


See Private Enforcement and Procedure, Vol. 2, { 9009.170. 
For the plaintiffs: George Brussel, Jr. and Eugene G. King, of Rosston, Hort & 


Brussel, New York, N. Y. 


For the defendants: Cahill, Gordon, Reindel & Ohl, New York, N. Y.; and Spivak 


& Kantor, New York, N. Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
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Memorandum on Motions of Defendants 
RCA, Walsh and Francavilla to Dis- 
miss Amended Complaint and to 
Strike Amended More Defi- 
nite Statement 


Dimocx, District Judge [Jn full text]: 
These are motions by defendant Radio 
Corporation of America and defendants 
Walsh and Francavilla (1) to strike the 
amended complaint because of plaintiffs’ 
failure to serve a more definite statement 
as directed by successive orders made by 
Honorable Edward Palmieri on June 11, 
1957, and by Honorable Richard H. Levet 
on November 26, 1957, respectively, and (2) 
under Rule 11 to strike plaintiffs’ “amended 
more definite statement” dated December 
13, 1957, on the ground that it constitutes 
sham and was signed by the attorney and 
interposed in bad faith within the mean- 
ing of said rule. 


[Treble Damage Action] 


The action is one brought under the 
Federal Anti-Trust Laws to recover treble 
damages in the sum of $7,500,000. More 
than 100 parties are named in the pleadings 
as defendant co-conspirators. 


[Prior Court Orders] 


The amended complaint originally charged 
that all of the defendants conspired with 
one another. By an order dated February 
11, 1957, Judge Palmieri ordered that 
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plaintiffs file as an amendment to the 
amended complaint a more definite state- 
ment of 
“(e) the respects in which each of said 
defendants [RCA, Walsh and Franca- 
villa] participated in the alleged con- 
spiracies and with whom.” 


Pursuant to that provision of the order, 
plaintiffs filed as a more definite statement 
a paper dated May 6, 1957, which contained 
the allegations that defendants Walsh and 
Francavilla “committed the overt acts 
described in paragraph 21 of the amended 
complaint together with some or all of the 
defendant co-conspirators named in the 
amended complaint” and that “defendant 
Radio Corporation of America participated 
in the conspiracy wtih some or all of the 
defendants and co-conspirators named in 
the complaint.” 


The moving defendants attacked before 
Judge Levet these statements as_ insuf- 
ficiently complying with the corresponding 
directions of Judge Palmieri’s order. Judge 
Levet, by order dated November 26, 1957, 
directed that plaintiffs file a correction of 
their statement dated May 6, 1957, 

“(e) stating in Item (e) thereof the 

respects in which each of said defendants 

participated in the alleged conspiracy or 
conspiracies and with whom.” 


[More Definite Statement Filed] 


In ostensible compliance with this order 
plaintiffs filed, as to defendant RCA, the 
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“more definite statement” that “said de- 
fendant participated in the conspiracy with 
all of the defendants and con-conspirators 
named in the amended complaint” and, as 
defendants Walsh and Francavilla, that ‘“‘said 
defendants participated in the conspiracy 
with all of the defendants and co-con- 
spirators named in the amended complaint.” 
These are the “more definite statements” 
now under consideration. 


[Names of Co-conspirators Requmred|] 


It is obvious that the information required 
by the orders of Judge Palmieri and Judge 
Levet was something more than the state- 
ment in the complaint that all of the de- 
fendants conspired together. In contempla- 
tion of law, persons who do not even know 
of each other’s existence may be parties to 
the same conspiracy. What the moving de- 
fendants wanted and what the court re- 
quired plaintiffs to give was a statement of 
those with whom the moving defendants 
were claimed to have had actual contact. 

The presently criticised “more definite 
statement” merely reiterates the allegations 
of the amended complaint that all of the 
defendants conspired together. 


Plaintiffs’ Belated Offer] 


Plaintiffs now belatedly offer to file a 
further statement “naming those defendants 
with whom they believe, upon the basis of 
their information, overtly conspired with 
the moving defendants”. I understand this 
to mean “naming those defendants who 


Court Decisions 
Olin Mathieson Chemical Corp. v. L. & H. Stores, Inc. 


Number 97—64 
4-3-58 


plaintiffs believe, upon the basis of their 
information, overtly conspired with the mov- 
ing defendants”. While that is exactly 
what the previous orders required and it 
is hard to credit the statement of plaintiffs’ 
counsel that that interpretation never oc- 
curred to him, striking out the complaint, 
the relief which moving defendants seek 
because of plaintiffs’ non-compliance with 
the previous orders, is so drastic that I 
feel that I should give plaintiffs one more 
chance. 


[Motions Denied on Condition] 


I therefore deny the motions on condition 
that plaintiffs, within ten days after the ap- 
pearance of a note of this decision in 
the New York Law Journal, serve upon the 
attorneys for the moving defendants the 
further more definite statements required 
by the order of Judge Levet. 


It will be understood that, in naming the 
alleged co-conspirators with whom moving 
defendants participated in the alleged con- 
spiracy or conspiracies, plaintiffs do so with- 
out prejudice to their claim that each of the 
moving defendants conspired constructively 
with the remaining defendants. 


In the event that plaintiffs’ more definite 
statements are not served within said period, 
moving defendants’ motion to strike out 
the amended complaint as to them is granted. 


Since this memorandum constitutes an or- 
der nothing is to be submitted for my 
signature. 


[68,981] Olin Mathieson Chemical Corporation v. L. & H. Stores, Inc. 


In the Supreme Court of Pennsylvania, Eastern District. 


No. 61. Filed March 17, 1958. 


January Term, 1958. 


Appeal from the Final Decree of the Court of Common Pleas of Delaware County 


at No. 881 September Term, 1955. 


Pennsylvania Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Defenses 
—Absence of Competition Between Nonsigner and Contracting Parties in Market Area— 
Enforcement Policy.—A fair trader was properly granted an injunction against a non- 
signer who sold the fair traded products below their stipulated prices. It is no defense 
to a fair trade enforcement suit that the nonsigner of a fair trade agreement was not 
competing, in its market area, with anyone who had agreed not to sell the fair traded 
products below their stipulated prices. The court noted that the application of the Penn- 
sylvania Fair Trade Act was not predicated upon whether the fair trader had suffered 
any loss by what the defendant had done, that there were no complaints by signers of 
the fair trade agreements, or that there was no proof that the public had been in any way 


1 68,981 


© 1958, Commerce Clearing House, Inc. 


Number 97—65 


4-3-58 Cited 1958 Trade Cases 


plas 73,921 
Olin Mathieson Chemical Corp. v. L. & H.S tores, Inc. ’ 

harmed by the defendant’s price-cutting. The sale of the goods at less than the price 
fixed by the owner of the mark or brand was an assault upon the good will and, therefore 
constituted what the statute denominated “unfair competition.” ; 


The court rejected the defendant’s contention that the fair trader was not entitled to 
relief since it had singled the defendant out for injunctive penalization while it allowed 
other offenders to go unpunished. The defense of non-enforcement set forth in the Penn- 
sylvania Fair Trade Act was not applicable since it was passed after the filing of the 
complaint. 


See Fair Trade, Vol. 1, ] 3420, 3440.40. 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Proof 
of Damages.—In a fair trade enforcement action for injunctive relief, the absence of any 
showing of damage to the public, the fair trader or other retailers in the same competitive 
area by reason of a retailer’s violation of the fair trader’s contracts was held to be 
unnecessary. “It is sufficient to establish that there is in existence a ‘good will’ to be 
protected and the injury thereto will ordinarily be presumed if there is unlawful price 


cutting.” 
See Fair Trade, Vol. 1, J 3362.40. 


For the appellant: Albert Blumberg and Melvin G. Levy, Chester, Pa. 


For the appellee: 
Twombly, Chester, Pa. 


Opinion of the Court 
[Fair Trade Violation] 


MusMANNO, Justice [Jn full text]: From 
1952 to 1955, the Olin Mathieson Chemical 
Corporation, which sells arms and ammuni- 
tion under the trade mark and brand name 
of “Winchester” and “Western” throughout 
the United States, entered into Fair Trade 
contracts with retail dealers in Pennsylvania 
whereby the dealers agreed to sell the plain- 
tiffs products only at certain stipulated 
prices. The defendant, L. & H. Stores, Inc., 
in Chester, Pennsylvania, which had been 
selling plaintiff Mathieson’s products, was 
not one of the dealers who had entered 
into such a contract. L. & H. Stores, Inc., 
was informed by the plaintiff, however, that 
it was nevertheless bound by the terms of 
the contracts negotiated by the plaintiff 
with the other dealers. The defendant 
ignored this notice and sold ammunition for 
prices less than those marked on the boxes. 


[Injunctive Relief Granted] 


The plaintiff prayed for and obtained in 
Delaware County an injunction enjoining 
the defendant from selling the plaintiffs 
commodities below nationally advertised prices. 
The defendant appealed. 


[Pennsylvania Fair Trade Act] 


It might seem at first blush that the 
equities of the case are with the defendant 
because inherently it should have the right 
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to sell its own goods at such prices as it 
pleases. However, there is more to the 
picture than what seems to meet the eye 
and reason. On June 5, 1935, the General 
Assembly placed on the statute books what 
is known as the Fair Trade Act (P. L. 266; 
72 P. S. 7, et seq.) which permits dealers 
to agree with producers of commodities not 
to sell except at prices promulgated by the 
producers. The Act declares it to be “un- 
fair competition” for a dealer to cut prices 
below those thus agreed upon even though 
the dealer is not a party to the price-con- 
gealing contract. Section 2 of the Act 
specifically says: 

“Wilfully and knowingly advertising, 
offering for sale, or selling any com- 
modity at less than the price stipulated 
in any contract entered into pursuant to 
the provisions of section one of this act, 
whether the person so advertising, offering 
for sale, or selling 1s, or 1s not, a party to 
such contract, is unfair competition and is 
actionable at the suit of such vendor, 
buyer or purchaser of such commodity.” 
(Italics supplied) 


[Purpose of Fair Trade Act] 


The purpose of the Fair Trade Act was 
spelled out clearly by this Court in Briston- 
Myers Co. v. Lit Bros., Inc. [1932-1939 
TrApDE CAseEs { 55,227], 336 Pa. 81, 85: 

“The purpose of the Fair Trade Act is 
obvious, it being to prevent the cutting 
by any dealer, of the established price 
of any commodity identified by the trade- 
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mark, brand or name of the producer 
... Price cutting through ‘loss leaders,’ 
that is, by selling a certain commodity 
at less than cost in order to attract trade 
to the store where many other com- 
modities, as well as the ‘loss leader’ 
commodity, are sold, has come to be gen- 
erally looked upon as unfair and preda- 
tory, and the prevention of such practices 
was the undoubted purpose of the Penn- 
sylvania Fair Trade Act of 1935.” ( Italics 
supplied). 


[Protection of Good Will] 


The defendant argues that there is no 
sound reason for curtailing its freedom in 
the establishment of sale prices, even of a 
nationally known article, since it is not 
competing, in its market area, with anyone 
who has agreed not to cut prices. This con- 
tention overlooks one of the important 
reasons behind the enactment of the Fed- 
eral Trade Agreements Act, namely, to 
protect a manufacturer’s good will, created 
or enlarged by the employment of certain 
trade marks and brand names which be- 
come recognized and accepted as symbols 
of a certain standard of value, quality, and 
merchantability. The Supreme Court of the 
United States addressed itself to this very 
principle in the case of Old Dearborn Dis- 
tributing Co. v. Seagram Distillers Corp., 
299 U. S. 138 [183], where it said: 


“Generally speaking (state court deci- 
sions) sustain contracts standardizing the 
price at which ‘identified’ commodities 
subsequently might be sold, where the 
price standardization is primarily effected 
to protect the good will created or en- 
larged by the identifying mark or brand 
... Good will is a valuable contributing 
aid to business—sometimes the most valu- 
able contributing asset of the producer or 
distributor of commodities. And distinc- 
tive trade-marks, labels and brands, are 
legitimate aids to the creation or enlarge- 
ment of such good will. It is well settled 
that the proprietor of the good will ‘is 
entitled to protection as against one who 
attempts to deprive him of the benefits 
resulting from the same, by using his 
labels and trade mark without his consent 
and authority. McLean v. Fleming, 96 
U.S. 245, 252, 24 L. Ed. 828, 831. ‘Courts 
afford redress or relief upon the ground 
that a party has a valuable interest in the 
good-will of his trade or business, and 
in the trade-marks adopted to maintain 
and extend it.’ Hanover Star Mill Co. v. 
Metcalf, 240 U. S. 403, 412, 60 L. Ed. 713, 
717, 36 S. Ct. 357. The ownership of the 
good will, we repeat, remains unchanged, 
notwithstanding the commodity has been 
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parted with. Sec. 2 of the Act does not 
prevent a purchaser of the commodity 
bearing the mark from selling the com- 
modity alone at any price he pleases. It 
interferes only when he sells with the aid 
of the good will of the vendor; and it 
interferes then only to protect that good 
will against injury. Jt proceeds upon the 
theory that the sale of identified goods at 
less than the price fixed by the owner of the 
mark or brand is an assault upon the good 
will, and constitutes what the statute denom1- 
nates ‘unfair competition” ... There is a 
great body of fact and opinion tending 
to show that price cutting by retail dealers 
is not only injurious to the good will 
and business of the producer and dis- 
tributor of identified goods, but injurious 
to the general public as well.” (Italics 
supplied) 

Our Court echoed this thought in Bristol- 

Myers Co. v. Lit Bros., Inc., supra: 


“The purpose of the Fair Trade Act 
is obvious, it being to prevent the cutting 
by any dealer, of the established price 
of any commodity identified by the trade- 
mark, brand or name of the producer...” 
(Italics supplied) 

In the case of Lentheric, Inc. v. Wool- 
worth Co, [1940-1943 Trane Cases J 56,033], 
338 Pa. 523, the enjoined dealer sold a cer- 
tain highly advertised perfume at 10 cents 
a small fractional part of an ounce when 
the manufacturer had contracted with other 
dealers that the perfume must not be sold 
for less than 50 cents for an ounce or any 
fractional part of an ounce. The enjoined 
dealer argued that the manufacturer was 
not being damaged but in fact was being 
benefited by what he was doing, since the 
selling of the perfume in smaller quantities 
stimulated sales. This Court stated, how- 
ever, that: 


“| . . the purpose of the Fair Trade 
Act is not to stimulate sales, but, aside from 
protecting the public, its primary purpose is 
to protect the manufacturer's good wiil 
which is represented by its trade mark, 
brand and name .. .” 

“This record supports the view that 
defendant is attempting to capitalize on 
plaintiff's trade-marks and good will by 
selling plaintiff's perfume to a clientele 
which presumably does not buy perfumes 
in the quantities in which plaintiff perfers 
to have its products marketed. Plaintiff 
apparently takes the view that if its per- 
fume is widely used in the market to 
which defendant caters, it will lose its 
prestige in that market to which plaintiff 
addresses its sales appeal . . . Plaintiff, 
showing that it has been damaged by de- 
fendant’s actions in so selling its per- 
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fumes below the ‘stipulated price’ per 
ounce or fraction thereof, invokes the 
Fair Trade Act of this Commonwealth 
and asks a court of equity to vindicate 
against defendant the rights plaintiff 
claims that Act gives it. The court below 
decided that plaintiff was entitled to the 
relief it sought. With the court’s findings 
of fact and conclusions of law we agree.” 
(Italics supplied) 


[Defendant's Contentions] 


The defendant here concedes that for a 
considerable period of time the plaintiff has 
expended large sums of money in advertising 
the trade mark and brand name of “Win- 
chester” and “Western” through appropriate 
advertising media throughout the United 
States and that because of such popularizing 
devices the articles have acquired a reputa- 
tion which contributes to their saleability, 
but it argues that the plaintiff has not suf- 
fered any loss by what the defendant has 
done and hopes to continue doing; that 
there is no evidence that any signer of the 
plaintiff's Fair Trade agreements has com- 
plained about acts of the defendant; and 
that there is no proof that the public has in 
any way been harmed by the defendant’s 
price-cutting. But the test of the application 
of the Fair Trade Act is not predicated on 
these arguments even assuming all of them 
to be built upon fact. The Supreme Court 
said in the Old Dearborn Distributing Co. 
case, supra, that the sale of the goods “at 
less than the price fixed by the owner of 
the mark or brand is an assault upon the 
good will, and constitutes what the statute 
denominates ‘unfair competition.’ ” 


[“Clean Hands’ Defense] 

The defendant contends further that the 
plaintiff may not single it out for injunctive 
penalization while it allows other offenders 
to go unpunished. In effect it seeks to in- 
voke the “clean hands” doctrine, and in this 
connection it calls attention to the Act of 
May 25, 1956 (P. L. 1756). Without con- 
ceding that that Act would apply to the 
facts in this case, it is enough to point out 
that it post dates the filing of the com- 
plaint in Equity. Moreover the record does 
not show that the plaintiff in any way dis- 
criminated against the plaintiff. 

The defendant has cited various cases in 
intended support of its position but we do 
not find that any of them contradict the 
principles herein enunciated. 


*P. L, 266, §§ 1, 2, 73 PS §§ 7, 8. 
Trade Regulation Reports 
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[Damage] 


Lastly, defendant argues that “an injunc- 
tion should not be issued in the absence 
of any showing of damage to the public, the 
plaintiff or other retailers in the same com- 
petitive area.” In this respect, we quote 
with approval what was said by the New 
York Supreme Court in Calvert Distillers 
Corp. v. Nussbaum Liquor Store, 2 N. Y. S. 
2d 320, at 325; 

“The only practical method of securing 
any kind of enforcement of the statute 
as now drawn is by way of injunctive 
relief. To obtain such relief under the 
statute it is unnecessary, generally speak- 
ing, for the owner or producer to prove 
the actual damage sustained. It is suffi- 
cient to establish that there is in existence 
a ‘good will’ to be protected and the 
injury thereto will ordinarily be presumed 
if there is unlawful price cutting.” 
Decree affirmed with costs to be borne 

by the appellant. 


Mr. Justice Bett files a dissenting opinion. 


Mr. Justice CoHEN took no part in the 
consideration or discussion of this case. 


[Dissenting Opinion] 


BELL, Justice (dissenting): Olin Mathie- 
son Chemical Corporation entered into a 
so-called Fair Trade contract with a retail 
dealer in Scranton, Erie, Pittston and Clear- 
field, Pa. Under each contract the retail 
dealer agreed to sell the corporation’s prod- 
ucts at certain stipulated prices. Defendant, 
a retail dealer in Chester, Pa., sold plain- 
tiff’s products at a price lower than the 
stipulated prices above mentioned. There 
was no contract between plaintiff and de- 
fendant, nor was there any Fair Trade 
contract between plaintiff and any retail 
dealer or other person in any. territory or 
area in which there was trade competition 
between defendant and any dealer who had 
contracted with plaintiff. This was not a 
case of a loss leader, or of price cutting 
at less than cost. 


[Prevention of Unfair Competition] 

The Trade-Marks, Trade-Names and Labels 
Act of June 5, 1935,* as amended, com- 
monly but mistakenly called the Fair Trade 
Act, was passed to prohibit unfair competi- 
tion. In the instant case there was not only 
no unfair competition—there was no com- 
petition. “ ‘Competition’ exists only where 


1 68,981 


73,924 


both parties are soliciting purchases of 
similar goods in the same territory and at 
the same time.” : Silbert v. Kerstein, 312 
Mass. 476 (1945). In Calvert Distillers Corp. 
v. Nussbaum Liquor Store, 166 Misc. 342, 2 
N. Y. S. 320 (1938) the Court, in discussing 
the New York Fair Trade Act said (page 
325): “Implicit in the statute is the require- 
ment that the prices fixed for resale by 
retailers be uniform in any one competitive 
area.’ 


[Legislative Intent] 


In my judgment, the so-called Fair Trade 
Act does not and was never intended by 
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the Legislature to apply to anything except 
unfair competition in trade-marked goods in 
the same territory. The unreasonableness 
and untenability of the majority’s interpre- 
tation of this statute is more clearly apparent 
when one realizes that they would logically 
and of necessity hold that if 1 retail dealer 
in Erie, Pa. had a so-called Fair Trade 
contract with the plaintiff, it would bind 
every dealer in Philadelphia as well as every 
dealer throughout the entire State. Such an 
absurdity was never intended by the Legis- 
lature. For this reason I would reverse 
the decree of the lower Court which granted 
an injunction against defendant. 


[] 68,982] Burton S. Knapp, et al. v. John P. Kinsey, et al. John P. Kinsey, et al. 


v. Burton S. Knapp, et al. 


In the United States Court of Appeals for the Sixth Circuit. 


Decided December 6, 1957. 


Nos. 13355-13356. 


Appeals from the District Court of the United States for the Eastern District of 


Michigan, Southern Division. FRANK A. Picarp, District Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Voting Trust—Agreement Not To 
Sell Below Specified Price—Legality.—A trial court held that a voting trust agreement, 
under which stockholders agreed that the deposited stock could not be sold for less than 
$15.00 per share and only if a purchaser buys all of the deposited stock, was not illegal 
under the Sherman Act or the Michigan antitrust laws; however, it held that the trust 
agreement was voidable on other grounds and granted the plaintiffs partial summary 
judgment. On appeal, the reviewing court held that the trial court should not have 
granted partial summary judgment because there existed issues of fact, including the issue 
raised in the defendants’ counterclaim charging that the plaintiffs engaged in a conspiracy 
in violation of the Federal and the Michigan antitrust laws. 


See Combinations and Conspiracies, Vol. 1, { 2005.785, 2011.181, 2335. 


For appellants and cross-appellees: Richard Ford and Kenneth B. McConnell of 
Fischer, Sprague, Franklin & Ford; Arthur W. Sempliner; and Charles H. King, all of 
Detroit, Mich. 


For appellees and cross-appellants: George E. Brand and George E. Brand, Jr.; and 
Hugh Francis, all of Detroit, Mich. 


For a prior opinion of the U. S. District Court, Eastern District of Michigan, Southern 
Division, see 1957 Trade Cases {[ 68,855. 


Before Srmons, Chief Judge, ALLEN and Mitter, Circuit Judges. 


[Appeal] ferred to as the Company, charging breach 


Miter, Circuit Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
This is a Stockholders’ suit brought by 
John P. Kinsey and others against Burton 
S. Knapp and others, individually, and as 
directors and stockholders of the Monroe 
Paper Products Company, hereinafter re- 


* The parties will be referred to herein as 
plaintiffs and defendants in the District Court. 
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of fiduciary duties on the part of the 
directors, seeking their removal as directors 
of the Company, and demanding an account- 
ing for the loss alleged to have been sus- 
tained by the Company by reason of said 
violations of fiduciary duties.* The case 
has been before us previously on certain 
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phases of the litigation. Reference is made 
to the opinions in those cases for the pur- 
pose of showing the history of the litigation 
and the facts more in detail than will be 
stated here. Appeal of U. S. Securities and 
Exchange Commission, and William H. Tim- 
bers, Its General Counsel, 226 F. (2d) 50i, 
C. A. 6th; Knapp v. Kinsey, 232 F. (2d) 458, 
C. A. 6th; Knapp v. Kinsey, 235 F. (2d) 
129, C. A. 6th, cert. denied, 352 U. S. 892. 

Following the death on March 10, 1953, 
of Alex J. Groesbeck, President of the 
Company, a director, and the largest single 
shareholder of the Company, differences 
arose between some of the stockholders and 
directors eventually resulting in the present 
fight for the control of the Company. A 
Stockholders’ Committee was formed by 
the defendants, which drafted a Voting 
Trust Agreement, hereinafter referred to 
as the Trust, which gave to the defendant 
directors, who were the five Trustees under 
the Trust, the voting control of the majority 
of the Company’s stock for five years. The 
present appeal involves the validity of this 
Trust. 

[The Trust] 


The Trust was dated December 31, 1953. 
It states as the reasons for its existence 
that the business interests of the Company 
required stability and continuity in man- 
agement in order to properly develop the 
property and earning capacity of the Com- 
pany and that the subscribing stockholders 
believed it to be essential to their interests 
to protect themselves against the purchase 
of a majority of the Company shares by 
parties acting on behalf of other interests. 
Subscribing stockholders agreed to endorse 
and deposit their stock certificates forth- 
with and to receive in exchange therefor 
Voting Trust Certificates, hereinafter re- 
ferred to as Certificates, thereby investing 
said Trustees with the legal title to such 
stock with the exclusive right to vote such 
shares of stock at every meeting of the 
stockholders of the Company during the 
life of the Trust. 

The Trust provided that until and includ- 
ing December 30, 1958, the stockholders 
would not sell their respective company 
shares although they were at liberty to deal 
with their Certificates, and that during that 
period the Trustees would have the exclu- 
sive power to sell said shares of stock, pro- 
vided that no sale could be made by the 
Trustees save of all the deposited shares 
in lump and that no sale should be made 
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at a less price than at the rate of $15 for 
each share so deposited. The Trustees had 
the sole discretion to determine the ad- 
visability or the desirability of such a sale. 
Upon the expiration of the term of the 
Trust without a sale of the stock by the 
Trustees, the stock was to be returned to 
the holders of the Certificates upon sur- 
render of said Certificates. There was 
evidence that the market value of the stock 
at the time was approximately $10.00 or 
$10.50 a share. 


[Suit Filed] 


The present action was filed on February 
2, 1954, by the plaintiffs, individually, and 
as stockholders of the Company, seeking, 
together with other relief hereinabove re- 
ferred to, to invalidate the Trust. The 
plaintiffs were stockholders, but not Certifi- 
cate owners. While the suit was pending, 
one of the plaintiffs, The Waterbury Cor- 
rugated Container Co., hereinafter referred 
to as the Waterbury Company, purchased 
through agents Certificates from depositing 
stockholders representing 11,797% shares, 
paying in some instances as high as $17.00 
and $19.00 per share. If these shares of 
stock were withdrawn from the Trust, the 
Trust would have been left with less than 
50 per cent of the total outstanding stock, 
and if they were added to the plaintiffs’ 
prior holdings, their total holdings in the 
Company would exceed 50 per cent. 


The Waterbury Company tendered these 
Certificates to the Trustees and demanded 
the return of the stock which they repre- 
sented, claiming that it had acquired through 
the purchase of the Certificates the right to 
rescind the Trust because the Certificates 
were not registered with the Securities and 
Exchange Commission, and were sold in 
violation of the Securities Act of 1933, 
hereinafter referred to as the Act. Section 
5(a)(1)(2) of the Act, Section 77e(a)(1) (2), 
Title 15, U. S. Code. A similar claim was 
made with respect to the so-called Michigan 
Blue Sky Law, Sections 19.741-19.784, M.S. A. 
Plaintiffs were permitted to file on May 3, 
1955, their supplemental complaint bringing 
this issue into the case. 


[Answers and Counterclaims | 


The defendant Trustees filed an answer 
to the amended complaint, which denied 
many of the allegations therein, affirmatively 
stated some of the factual background of 
the controversy, which they claimed fully 
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justified the formation of the Trust, and 
contained several affirmative defenses. 


[Alleged Antitrust Violations] 


A separate answer and counterclaim was 
filed by the defendants individually and 
as directors and officers of the Company, 
which also denied many of the allegations 
of the amended complaint and affirmatively 
alleged facts which they claimed gave a 
more complete picture of the controversy 
and fully justified their actions. This answer 
charged that the primary purpose of the 
plaintiffs in instituting the action was to 
gain control of the Company and not to 
correct the alleged wrongs recited in the 
complaint; that their action was in itself 
a combination in restraint of trade in viola- 
tion of the Sherman Anti-Trust Law and 
the Clayton Act and the Michigan statutes; 
and that the plaintiffs did not come before 
the Court with clean hands. 


The counterclaim charged that about 1950 
a group of individuals, including the plain- 
tiffs, entered into a conspiracy to acquire 
control of the Company for their own 
interests to the detriment of the general 
stockholders, and that throughout the years 
between 1950 and 1953 this group of con- 
spirators used the assets of the Company 
for their own purposes and to acquire 
additional stock for the purpose of eventually 
gaining control. It charged that the pur- 
pose of acquiring control was to make the 
balance of the stock of small import by 
reason of which they would be able to pur- 
chase it at a depressed price, which was 
a fraud upon the stockholders. 

The counterclaim also charged that a 
further purpose in gaining control was to 
loot the treasury of the Company, which 
in September 1953 contained a million 
dollars in cash, and with such cash repay 
the loan they had made from the Chase 
National Bank, the proceeds of which were 
used to purchase large blocks of stock in 
the Company. 

The counterclaim asked that the Court 
remove Kinsey as a director of the Com- 
pany, that it enjoin the plaintiffs from 
acquiring or purchasing further shares of 
stock of the Company, and that it require 
them to forthwith dispose of their interest 
and stock in the Company in blocks not 
to exceed 5,000 shares each, and to such 
persons as would have the approval of 
the Court. 
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On June 11, 1957, the plaintiffs moved 
for a partial summary judgment enjoining 
the defendant Trustees under the Trust 
from carrying out said Trust, from voting 
any of the deposited stock and requiring 
them to cancel all deposits of stock made 
under the Trust, recall all Certificates issued 
thereunder and return all deposited stock 
to the depositing stockholders. Several 
different grounds were stated in support of 
the motion which were separately discussed 
and ruled upon by the District Judge in 
his opinion hereinafter referred to. But 
in view of the District Judge’s ruling, we 
will confine our discussion to the alleged 
violations of the Securities Act. 

KOK Ok 

[Ruling of Lower Court] 


Following a hearing on June 26, 1957, 
the District Judge handed down an opinion 
on July 30, 1957. Kinsey v. Knapp [1957 
TRADE. CASES { 68,855], 154 F. Supp. 263. 
In it he reviewed plaintiffs’ contention that 
the Trust was void, because it (1) violated 
the Michigan Restraints of Trade Law, 
(2) violated the Sherman Anti-Trust Act, 
(3) violated the Michigan Common Law 
against Restraints on Alienation of Prop- 
erty, (4) placed each director in an incon- 
sistent position as director and trustee in 
violation of his fiduciary duties as the 
former, and (5) because the defendants, in 
creating the Trust, violated Section 78cc, 
Title 15, U. S. Code, and Rule X-10B-5 of 
the Securities Exchange Commission, which 
declare that the use of any artifice or device 
to defraud or the making of any untrue 
statement renders the contract void. Each 
of these contentions was rejected. With 
reference to grounds 4 and 5, the District 
Judge was of the opinion that factual issues 
were in dispute which prevented disposition 
of them on a motion for summary judgment. 


However, the District Judge also ruled 
that the Trust was voidable because of the 
failure to register the Certificates under the 
Securities Act of 1933 and the Michigan 
Blue Sky Law, and that the plaintiffs, 
although they were assignees of the certifi- 
cates, were in a position to challenge it. 
A partial final judgment, intended to be 
appealable in accordance with the provisions 
of Rule 54(b), Rules of Civil Procedure, 
was entered on August 1, 1957, which held 
the trust to be not void but voidable by 
the depositing stockholders and by plain- 
tiff the Waterbury Company. The judgment 
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directed that prior to September 1, 1957, 
upon written request of any depositing 
stockholder, or his assignee or vendee in- 
cluding plaintiff the Waterbury Company, 
and upon surrender of the Certificate, the 
Trustees should surrender and deliver the 
shares of stock deposited, and in the case 
of an assignee or vendee the Company 
should issue a new stock certificate upon 
surrender of the stock so returned to the 
assignee or vendee. The judgment also 
directed that an annual meeting of the 
stockholders of the Company be held during 
September 1957 and provided that any 
depositing stockholder or assignee who did 
not surrender his certificate and request 
return of the deposited stock prior to Sep- 
tember 1, 1957, would be deemed to have 
given proxy authority to vote such stock 
to the trustees. Jurisdiction was reserved 
of all matters not adjudicated therein. 


[Appeals] 


The defendant trustees filed Notice of 
Appeal from this judgment on August 2, 
1957. On August 6, 1957, Chief Judge 
Simons of this Court granted a stay of 
proceedings pending appeal upon the execu- 
tion of a supersedeas bond in the amount 
of $100,000, which bond was executed and 
filed on August 9, 1957. 

On August 6, 1957, the plaintiffs filed a 
cross appeal, by which they contend that 
the District-Judge erred in holding that the 
Trust was not void, and that certain find- 
ings of fact made by the District Judge 
were clearly erroneous. The defendants 
have moved in this Court to dismiss the 
cross appeal on the ground that one who 
secures by a judgment the relief he seeks 
can not maintain an appeal to reverse or 
modify the judgment or to review the 
proceedings on which it is founded. Mach 
v. Abbott Co., 136 F. (2d) 7, 10, C. A. 8th. 
Although the plaintiffs were successful in 
having their motion for summary judgment 
sustained, they claim that the cross appeal 
was necessary in order to avoid the possibility 
of a successful claim of res adjudicata as 
to such questions being made in subsequent 
proceedings. 

* * * Defendants’ main contention on 
this appeal is that the District Judge should 
not have decided the issue involving the 
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validity of the Trust upon summary judg- 
ment proceedings, but that they were en- 
titled to fully develop this issue through 
the usual trial procedure. 
ee 
[Case As Whole] 


It is difficult to divorce the issue of the 
validity of the Trust from the rest of this 
litigation. It is closely tied in with the 
attempt of the plaintiffs to remove the 
defendants as directors for violation of their 
fiduciary duties. The defendants by their 
counterclaim have charged the plaintiffs 
with an illegal conspiracy to gain control 
of the Company and to loot its treasury in 
fraud of the rights of the stockholders. The 
present judgment as a practical matter 
would give control of the Company to the 
plaintiffs without giving the defendants 
their day in Court to prove their charges 
that the plaintiffs by their conduct should 
be barred from taking over control of the 
Company. In the ultimate decision of this 
case, even if the Trust is declared invalid, 
it may be advisable upon a full considera- 
tion of all the facts to give some different 
form of relief than what is now provided 
by the partial summary judgment. In fact, 
both parties in their appeal and cross appeal 
complain of the exact form of relief pro- 
vided by the present judgment. The Dis- 
trict Judge in shaping his decree stated 
that his Court was a court of equity. Yet 
the defendants have charged that the plain- 
tiffs have not come into court with clean 
hands. That issue has not been tried out. 
In the welter of charges and counter charges 
that exist in this case we think it necessary 
that the case be heard and considered as a 
unit with the opportunity given to all the 
parties to fully develop the complete factual 
situation. Kennedy v. Silas Mason Co., supra, 
334 U.S, 249, 256-257. 

{Conclusion ] 


We are of the view that plaintiffs’ motion 
for partial summary judgment should have 
been overruled. In view of our disposition 
of the case, appellants’ motion to dismiss 
appellees’ cross appeal is overruled. The 
judgment of the District Court is vacated 
and the case remanded for further proceed- 
ings in the District Court in conformity 
with the views expressed herein, without 
prejudice to any of the parties hereto by 
reason of any of the rulings contained therein. 


—$—$—$— — — —$— 
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U. S.v. Toy Guidance Council, Inc. 


[] 68,983] United States v. Toy Guidance Council, Inc.; Masback, Inc.; The Bost- 
wick-Braun Co. (Inc.); Central Indiana Distributing Corporation; Garrison Toy & 
Novelty Co., Inc.; General Mercantile & Hardware Company (Inc.); The Harold Hahn 
Company, Incorporated; M. W. Kasch Company (Inc.); Kaufman Bros. Inc.; Pensick 
& Gordon, Inc.; Edward K. Tryon Co. (Inc.); Williams & Shelton Co. Inc.; Seymour 
Krause; Melvin S. Lachman; Bennett M. Seigel; Edwin Mazo; and Willard S. Stull. 


In the United States District Court for the Southern District of New York. Civil 
No. 119-6. Filed March 10, 1958. 


Case No. 1329 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Refusal to Deal—Toys.—Toy wholesalers were prohibited by a consent decree from 
entering into any understanding to fix prices of toys, to fix any retail price submitted by 
any toy manufacturer for use in any toy catalogue, to maintain or require adherence by 
retail toy dealers to any suggested retail price published in any toy catalogue, to boycott 
or refuse to deal with any toy retailer who does not maintain any retail price for toys, or 
not to advertise toys at prices lower than or at a discount from the manufacturer’s suggested 
prices. 


See Combinations and Conspiracies, Vol. 1, { 2011.181, 2011.262. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restricting 
Use of Competitive Products.——Toy wholesalers were prohibited by a consent decree from 
entering into any understanding not to purchase, distribute, or publish any toy catalogue 
other than that sold, distributed, or published by a defendant publisher-distributor. 


See Combinations and Conspiracies, Vol. 1, § 2005.825. 


Department of Justice Enforcement and Procedure—Consent Decree—Permissive 
Provisions—Selection of Customers and Products—Fair Trade.—A consent decree entered 
against two toy wholesalers provided that (1) any defendant could exercise its individual 
right to choose and select its customers and select toys submitted to any publisher of any 
toy catalogue for advertising and promotion therein, and that (2) the decree should not be 
deemed to prevent any toy wholesaler from entering into or adhering to any fair trade 
contract where so required by a manufacturer or an importer. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.39, 8321.48, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, and W. D. Kilgore, 
Jr., Leo A. Roth, and Charles F. B. McAleer, Attorneys, Department of Justice. 


For the defendants: Martin C. Greene, New York, N. Y. 


For prior consent decrees entered in the U. S. District Court, Southern District of 
New York, see 1958 Trade Cases {| 68,926 and 1957 Trade Cases {| 68,831. 


Final Judgment 


SyLvEsTER J. RYAN, District Judge [Jn full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on March 27, 1957; each of the defendants, 
Pensick & Gordon, Inc. and Melvin S. 
Lachman, having filed its answer in which 
it denies the offenses charged in such com- 
plaint; and the plaintiff and said defendants 
by their respective attorneys having con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue of 
fact or law herein and without any admis- 
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sion by any of the parties hereto with 
respect to any such issue; : 

Now, Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of the parties signatory hereto, 
it is hereby Ordered, Adjudged and De- 
creed as follows: 


I 
[Sherman Act] 
This Court has jurisdiction of the subject 
matter of this action and of the parties sig- 
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natory hereto. The complaint states claims 
for relief against the consenting defendants 
under Section 1 of the Act of Congress of 
July 2, 1890, entitled “An act to protect 
trade and commerce from unlawful re- 
straints and monopolies”, commonly known 
as the Sherman Act, as amended. 


iT 
[Definitions] 

As used in this Final Judgment: 

(A) “Consenting defendants” shall mean 
Pensick & Gordon, Inc. and Melvin S. 
Lachman and each of them; 

(B) “Council” shall mean the defendant, 
Toy Guidance Council, Inc., which with its 
subsidiaries The Toy Yearbook, Inc. and 
Consumer Toy Catalogues, Inc. shall be 
considered to be one person; 

(C) “Person” shall mean any individual, 
partnership, firm, corporation, association, 
or other business or legal entity; 

(D) “Toy Program” shall mean any plan, 
program or activity for the advertisement 
and promotion of the sale of toys; 

(E) “Toy literature” shall mean any 
literature, catalogue or booklet advertising 
or promoting the sale of toys. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment ap- 
plicable to any consenting defendant shall 
apply to such defendant and to each of its 
subsidiaries, successors, assigns, officers, di- 
rectors, servants, employees and agents and 
to all persons in active concert or participa- 
tion with said defendant who receive actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 
[Pricing Practices] 

Each of the consenting defendants is en- 
joined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agreement, 


understanding, plan, toy program or other 
program with any of the other defendants 


or with any other person: 

(A) To fix, change, maintain or adhere 
to prices for the sale of toys to any third 
person; 

(B) To fix, change, maintain or adhere 
to any retail price submitted by any toy 
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manufacturer for use in any toy literature 


which lists toys available for sale to the 


public; 

(C) To maintain or require or to attempt 
to maintain or require adherence by retail 
toy dealers to any suggested retail price 
published in any toy literature; 

(D) To boycott or refuse to deal with 
any toy retailer who does not maintain or 
adhere to any retail price for toys; 

(E) Not to purchase, distribute or pub- 
lish any toy literature other than that sold, 
distributed or published by defendant Council ; 

(F) Not to advertise toys at prices lower 
than or at a discount from the manufac- 
turer’s published or suggested prices. 


V 


[Permissive Provision] 


(A) Subject to each and all of the pro- 
visions of Section IV of this Final Judg- 
ment, each of the consenting defendants may: 

(1) Exercise its individual right to choose 
and select its customers; and 

(2) Select toys submitted to any pub- 
lisher of any toy literature for advertising 
and promotion therein. 

(B) Nothing in this Final Judgment 
shall be deemed to prevent any consenting 
defendant from entering into or adhering to 
any fair trade contract, otherwise permitted 
by the acts of Congress commonly known 
as the Miller-Tydings and McGuire Acts, 
where so required by a manufacturer or an 
importer. 


VI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to any consenting defendant made to 
its principal office, be permitted, subject to 
any legally recognized privilege: 

(A) Access, during the office hours of 
said defendant, to those books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant 
which relate to any matter contained in this 
Final Judgment; 
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(B) Subject to the reasonable conven- 
ience of said defendant and without restraint 
or interference from it, to interview officers 
or employees of the defendant, who may 
have counsel present, regarding any such 
matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, said 
defendant shall submit such reports in writ- 
ing with respect to the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of 
this Final Judgment. 


No information obtained by the means 
permitted in this Section VI shall be di- 
vulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 


Court Decisions 
Kaplan v. Nalpak Corp. 


Number 97—74 
4-3-58 


the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


VII 


[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


[7 68,984] Louis H. Kaplan v. Nalpak Corporation et al. 
In the California District Court of Appeal, Second District, Division Two. Civ. No. 


22670. Dated March 5, 1958. 


Appeal from a judgment of the Superior Court of Los Angeles County, CLARENCE 


M. Hanson, Judge. Affirmed. 


California Antitrust Law 


Combinations and Conspiracies Under State Laws—Practices—Restrictive Covenants 
—Agreement Not to Compete—Extent of Territory Within Which Agreement Is Valid.— 
An agreement under which a stockholder sold all his shares in a corporation to the sole 
remaining stockholder on the condition that the seller would not engage in any similar 
business for a period of five years “within California and/or Arizona” was properly 
held valid to the extent that it related to specified counties in California in which the 
corporation had customers to whom it was making sales “in substantial amounts” at the 
date of the contract. Under the California antitrust law providing that “any shareholder 
of a corporation selling or otherwise disposing of all his shares and said corporation may 
agree with the buyer to refrain from carrying on a similar business within a specified 
county or counties, city or cities, or a part thereof, in which the business so sold, or that 
of said corporation, has been carried on,” the cities or counties in which a corporation’s 
business “has been carried on” are not necessarily limited to those in which it has main- 
tained plants, warehouses, stores or other physical structures. 


See Combinations and Conspiracies, Vol. 1, § 2319.05. 

For the appellant: Harry Brody. 

For the respondents: J. Jay Shapiro and Paul P. Selvin. 
[Nature of Action] 


Hernpon, Justice [In full text]: Appeal 
from a declaratory judgment which deter- 
mines the territorial limits within which 
appellant is legally bound to refrain from 


[Agreement Not to Compete] 


The cause was submitted to the trial 
court upon a stipulated statement of facts. 
Appellant and respondent Freedman, here- 


competitive business activity under the term 
of a covenant contained in a contract whereby 
appellant Kaplan. sold to respondent Freed- 
man all his shares in respondent Nalpak 
Corporation. 
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inafter referred to as “respondent,” each 
owned one-half the issued and outstanding 
shares of respondent Nalpak Corporation, 
hereinafter referred to as the “corporation.” 
The corporation was engaged in the manu- 
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facture and sale of hand trucks, dollies and 
other industrial equipment. Pursuant to a 
written agreement of sale dated March 21, 
1956, respondent purchased all of appellant’s 
stock. By the terms of the contract, ap- 
pellant, the selling shareholder, promised 
as follows: “5. Kaplan further agrees not 
to re-establish, reopen, or in any manner 
become interested, directly or indirectly, 
either as an employee, owner, partner, 
agent, stockholder, director or officer of a 
corporation, or otherwise, in any business, 
trade, or occupation, the same as, similar 
or competitive to the business of Nalpak 
Corporation, within California and/or 
Arizona, for a term of Five (5) years from 
the date of this Agreement [continuing with 
exceptions not in issue] .. .” 


[Issue] 


(It appears from the stipulation that both 
parties were represented by counsel in the 
negotiation of this agreement. In August 
of 1956, five months later, appellant filed 
his complaint for declaratory relief alleging 
the existence of several controversial issues. 
During the trial, however, the dispute was 
narrowed to the single issue as to the ex- 
tent of the territory within which the non- 
competition covenant was valid and en- 
forceable. 


[Extent of Company’s Operations] 


With respect to the geographical extent 
of Nalpak’s operations, the parties stipu- 
lated as follows: “. . . that the defendant 
NarpaAxk CorporaTIon has and prior to March 
21, 1956, has had customers and sells and 
has sold to these customers in substantial 
amounts in the following counties of the 
State of California: Alameda, Contra Costa, 
Fresno, Humboldt, Imperial, Inyo, Kern, 
Kings, Los Angeles, Marin, Mendocino, 
Merced, Monterey, Orange, Riverside, 
Sacramento, San Bernardino, San Diego, 
San Francisco, San Joaquin, San Louis 
[sic] Obispo, San Mateo, Santa Barbara, 
Santa Clara, Santa Cruz, Solano, Sonoma, 
Stanislaus, Tulare, and Ventura. The defend- 
ants concede that they had no plant, physical 
structure, or other place of business from 
which it either manufactured, or shipped mer- 
chandise other than in Los Angeles at the time 
of the agreement, March 21, 1956; and that 

* The provisions of section 16601 relating to 


the sale of shares of a corporation were added 
by amendment in 1945. 
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since the agreement the defendant NALPAK 
has a warehouse in San Francisco for which 
they pay $75.00 a month and have one em- 
ployee, which warehouse was opened in 
April, 1956.” 


[Applicable Statutory Provisions] 


The applicable statutory provisions were 
enacted in 1941 as sections 16600 and 16601 
of the Business and Professions Code: 


“§ 16600. Contracts void. Except as pro- 
vided in this chapter, every contract by 
which anyone is restrained from engaging 
in a lawful profession, trade, or business of 
any kind is to that extent void.” 


“8 16601. Exceptions: Sale of good will 
or corporate shares. Any person who sells 
the good will of a business, or any share- 
holder of a corporation selling or otherwise 
disposing of all his shares in said corpora- 
tion, may agree with the buyer to refrain 
from carrying on a similar business within 
a specified county or counties, city or cities, 
or a part thereof, in which the business so 
sold, or that of said corporation, has been 
carried on, so long as the buyer, or any 
person deriving title to the good will or 
shares from him, carries on a like business 
therein.”* 

[Court Below] 


The trial court agreed with respondents’ 
contention that appellant’s agreement to 
refrain from competition is valid in all of 
the 30 specified counties of California in 
which, according to the stipulation, the 
corporation had customers to whom, it was 
making sales “in substantial amounts” at 
the date of the contract. 


[Appellant's Contention] 


Appellant contended below, and now 
contends here, that his promise is not 
valid or enforceable beyond the limits of 
Los Angeles County. The essence of his 
argument is that the expression contained 
in section 16601, supra, “county or counties 

. in which the business .. . has been 
carried on...’ must be construed to mean 
“where the business is located,” that is to 
say, in the county or counties in which the 
corporation “had a plant, physical structure 
or other place of business.” 

Stated in another way, it is appellant’s 
contention that under the stipulated facts 
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it must be held as a matter of law that, 
although the corporation “had customers” 
and “sold to these customers in substantial 
amounts” in the several specified counties 
other than Los Angeles, its business had 
not been “carried on” in those other counties 
because it “had no plant, physical structure, 
or other place of business from which it 
either manufactured or shipped merchan- 
dise other than in Los Angeles at the time 
of the agreement.” 


[Conclusion] 


We have concluded, after a review of 
the authorities hereinafter discussed, that 
appellant’s contention is untenable. The 
cities or counties in which a corporation’s 
business “has been carried on” within the 
meaning of section 16601 of the Business 
and Professions Code are not necessarily 
limited to those in which it has maintained 
plants, warehouses, stores or other physical 
structures. 


[Common Law] 


At common law a contractual restriction 
upon competition, where its imposition was 
incident to the sale of a business, was valid 
and enforceable if the restriction was found 
reasonable in its duration and territorial 
scope. There was recognition of a logical 
relationship between the permissible terri- 
torial scope of the restriction and the limits 
of the area in which the good will of the 
business had been established. It was the 
policy of the law, within reasonable limits, 
to protect the purchaser in the enjoyment 
of the good will which he had purchased 
and paid for. (City Carpet etc. Works vw. 
Jones, 102 Cal. 506 [36 P. 841]; 33 Cal. Jur. 
CVE SSR ee Cy a Se OSS Se) 


[Prior Statutory Provisions] 


Prior to the enactment in 1941 of section 
16600 et seq. of the Business and Profes- 
sions Code, the statutory law of California 
applicable to this type of contractual re- 
straint was found in now-repealed sections 
1673 and 1674 of the Civil Code reading as 
follows: 

“Sec. 1673. Every contract by which any 
one is restrained from exercising a lawful 
profession, trade or business of any kind, 
otherwise than is provided in the next two 
sections, is to that extent void.” 

“Sec. 1674. One who sells the goodwill 
of a business may agree with the buyer to 
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refrain from carrying on a similar business 
within a specified county, city, or part 
thereof, so long as the buyer, or any one 
deriving title to the goodwill from him, 
carries on a like business therein.” 


[Present Statutory Provisions] 


It is immediately obvious that former 
Civil Code section 1674 was substantially 
more restrictive than is the presently 
effective statute. Whereas the former 
limited the permissible scope of the restraint 
to “a specified county, city, or part thereof,” 
the present statute extends it to “a specified 
county or counties, city or cities, or a part 
thereof, in which the business . . . has been 
carried on.’ The policy implicit in section 
16601 of the Business and Professions Code 
seems more nearly consistent with the com- 
mon-law rule under which the territorial 
limits for permissible operation of cove- 
nants in restraint of competition were co- 
extensive with the area in which the good 
will of the business in question had been 
established. 


[Prior Cases Distinguished] 


In view of the significant change in the 
statutory law to which we have alluded, 
the four cases cited and relied upon by 
appellant are without controlling force. All 
but one of the four were decided before 
1941 and the fourth, although decided in 
1947, applied the former statute because 
it was effective at the date of the contract 
involved. Therefore we shall discuss these 
four cases but briefly. 


In the City Carpet etc. Works v. Jones, 
supra, 102 Cal. 506, the seller was engaged in 
the business of cleaning and renovating 
carpets at a certain address in San Francisco. 
In selling the business he agreed that for 
a period of 10 years he would not engage 
in a competing business in the city and 
county of San Francisco or in the counties 
of Alameda and San Mateo. The seller ap- 
pealed from a judgment which enjoined him 
from competing with the buyer in the city 
and county of San Francisco, contending 
that the covenant was void because it 
covered three counties. Applying section 
1674, Civil Code, the Supreme Court 
affirmed, holding that the agreement was valid 
in the city and county in which the business 
was conducted. The respondent purchaser 
conceded that the contract was void insofar 
as the other two counties were concerned, 
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The decision contains the following lan- 
guage: “At common law the territorial 
restriction imposed by this contract would 
doubtless have been considered valid, in- 
asmuch as a portion of the value of the 
goodwill may have accrued from customers 
residing in these contiguous counties, 
though the business was conducted in one 
alone; and the purchaser, unless restricted 
by statute, or by a controlling public policy, 
was entitled to the whole of the goodwill 
which he purchased and paid for...” 


In Franz v. Bieler, 126 Cal. 176 [56 P. 
249, 58 P. 466], the defendant seller agreed 
that he would not engage in the wine and 
liquor business “within a radius of ten miles 
in either direction” from the specified Oak- 
land address of the business sold. On ap- 
peal from an adverse judgment, the seller 
contended that the covenant was wholly 
void. In rejecting this contention the court 
held “that the description of the territory 
is good as to all of it that lies within 
Alameda County, such boundaries being 
capable of exact ascertainment, the code 
permitting the restriction to extend to ‘a 
specified county, city, or a part thereof.’” 


(Citing Civ. Code, § 1674.) 


In General Paint Corp. v. Seymour, 124 
Cal. App. 611 [12 P. 2d 990], the appellant 
sellers of a paint and varnish business con- 
tended that because the agreement of sale 
purported to prohibit them from engaging 
in a similar business within the entire state 
it was void. In rejecting this contention 
the appellate court again applied section 1674 
and held the covenant valid as to Los 
Angeles County in which the operations of 
the business were centered. 


In Mahistedt v. Fugit [1946-1947 TRADE 
Cases § 57,582], 79 Cal. App. 2d 562 [180 
P.. 2d 777], appellant was restrained for a 
period of 10 years from competing with 
respondent in Los Angeles County in the 
business of manufacturing and selling orchard 
heaters. The contract involved did not spec- 
ify any territorial limits insofar as the non- 
competition clause was concerned. It was 
executed in May of 1941. The holding of 
the appellate court so far as material to 
our present inquiry is indicated by the fol- 
lowing language from the decision: “The 
law in force at the time the contract was 
executed became a part of the contract and 
it is presumed that the parties contracted 
with knowledge of the law. On the date 
of the contract sections 1673 and 1674 of 
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the Civil Code were in effect. . . . In the 
instant case the contract did not specify 
the territory in which appellant agreed that 
he would not engage in business. Prior to 
the sale appellant’s business had been car- 
ried on in Los Angeles County and after 
the sale respondent conducted his business 
in the same county. The court construed 
the contract to be limited to the territory 
in which the parties respectively had con- 
ducted their businesses and restrained ap- 
pellant from infringing on respondent’s 
business in Los Angeles County. We find 
no error in the restraint thus imposed on 
appellant.” 

In the instant case, the parties are pre- 
sumed to have contracted with reference 
to the law as it existed in March of 1956 
when the contract was signed. Under that 
law it was competent for the parties to 
agree to a restraint upon competition in the 
county or counties in which the business of 
the corporation had been carried on. Al- 
though formal findings of fact were waived 
in this case, the judgment itself states: 
“(d) As of March 21, 1956, NALPpAK Cor- 
PORATION carried on and did, and NALpAK 
CoRPORATION now carries on and does sub- 
stantial business in [the included 
counties].” 

[O pinion] 

It is our view that the trial court most 
reasonably could infer and find that the 
business of Nalpak Corporation had been 
“carried on” in all of the specified counties 
in which it had been selling its products 
to its customers “in substantial amounts.” 
Although the stipulation is silent as to the 
precise methods and procedures by which 
the corporation’s sales had been effected, 
we cannot say as a matter of law that the 
trial court was not justified in drawing the 
inference that the selling of its products in 
substantial amounts involved the carrying 
on of business in the counties where such 
sales were made. We conclude that the 
trial court’s interpretation of the contract is 
entirely reasonable in the light of the evi- 
dentiary facts stated in the stipulation. In 
these circumstances its judgment should not 
be disturbed. (Estate of Rule, 25 Cal. 2d 1, 
di S22 Ped e003 e159 Ass he LOLOL: 
Universal Sales Corp. v. California Press etc. 
Co. 20: Cal: 2d, 751, 7/2 1i28-P. 2d°665]-) 


[Other Contentions] 
It has been suggested that in determining 
the question here presented as to whether 


| 68,984 


73,934 


the corporation was “carrying on” its busi- 
ness in the included counties the trial court 
might well have applied the same test that 
is applied in determining whether a foreign 
corporation has been “doing business” with- 
in the state to such an extent as to be 
amenable to the service of process, Without 
deciding that this necessarily would be the 
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conclusion. (West Publishing Co. v. Superior 
Court, 20 Cal. 2d 720 [128 P. 2d 777]; 
Kneeland v. Ethicon Suture Laboratories, 118 
Cal. App. 2d 211 [257 P. 2d 727]; Lewis 
Mfg. Co. v. Superior Court, 140 Cal. App. 2d 
245 [295 P. 2d 145].) 


The portion of the judgment appealed 


from is afirmed. 


proper test, we can say without hesitation 
Fox, P. J., and AsHBuRN, J., concurred. 


that its application would support the same 


[1 68,985] Peoples Savings Bank, Plaintiff and Appellant v. Howard J. Stoddard, 
Eugene M. Wanger, Russell Fairles, Miles D. Grant, Frank J. McCabe, Glenn O. Hoff- 
hines, Fred J. Lavery, Waldo J. Stoddard, J. D. Wright, James M. Shackleton, Leonard 
O. Zick, Michigan National Bank, and Michigan National Bank Employees’ Profit Sharing 
Trust, Defendants and Appellees; Thomas M. Kavanagh, Attorney General of the State 
of Michigan, Intervenor and Appellant. 


In the Supreme Court of the State of Michigan. October Term 1957. Filed March 5, 
1958. 
Sherman Antitrust Act and Michigan Antitrust Laws 


Combinations and Conspiracies Under State Antitrust Laws—Procedure—Conflicts 
in State and Federal Laws.—A complaint charging that a national banking association 
combined and conspired to monopolize the banking business in the Port Huron-Marysville 
(Michigan) area by acquiring ownership and control over a Michigan banking corporation 
in violation of the Federal and Michigan antitrust laws should not have been dismissed 
for lack of jurisdiction on a motion to dismiss. In view of the grave charges made in 
the bill of complaint the case was remanded to the trial court for a hearing on the 
merits. The trial court had dismissed the complaint on the ground that the activities of 
a national bank touched a field in which the Federal interest predominated and that 
essential Federal regulation covering the subject matter precluded the enforcement of 


state laws similarly objective. 


See Combinations and Conspiracies, Vol. 1, 2401. 


For the plaintiff-appellant: 


McClintock, Fulton, Donovan & Waterman, Detroit, 


Mich.; and Covington, Davidson & Osborn, Port Huron, Mich. 


For the defendants-appellees: 


Walsh, O’Sullivan, Stommel & Sharp, Port Huron, 


Mich.; and Butzel, Eaman, Long, Gust & Kennedy, Detroit, Mich. 


For the intervenor-appellant: Thomas M. Kavanagh, Attorney General; Samuel J. 
Torina, Solicitor General; and Maurice M. Moule and James R. Ramsey, Assistant At- 


torneys General, all of Lansing, Mich. 
[Majority Opinion] 

Before the Entire Bench. 

VOELKER, Justice [Jn full text]: We must 
respectfully disagree with the result reached 
by our Brother in this case. Whether, after 
hearing, the trial court may ultimately de- 
termine that it has or lacks jurisdiction to 
hear and determine the cause, we do not 
think that this and other important ques- 
tions should be decided upon a motion to 
dismiss supported by a conclusionary af- 
fidavit of the interested parties. The charges 
made in the bill of complaint here are 
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grave. If true (and at this time we must 
treat them as true) they strike deep at the 
heart of the right of a state to protect itself 
and its citizens from monopolistic practices 
which its legislature has declared harmful. 
We do not think that what could in effect 
amount to a determination of legal untouch- 
ability in a case of such public gravity and 
proportions should be so decided. We also 
believe that the possible application of the 
many cases cited pro and con bearing on 
the complex issues presented here can best 
be determined upon a full record, Nor are 
we convinced at this time that the opera- 
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tions of the defendant bank which may be 
largely interstate in their nature necessarily 
forecloses in advance the important ques- 
tion whether some of its actions may not 
im a proper case nevertheless be treated as 
intrastate. At least whether or not these 
and other things may be so in our opinion 
can scarcely be effectively decided in ad- 
vance of full evidentiary proofs. We think 
and hold that the decree below should be 
reversed and set aside and the cause re- 
manded to proceed to issue and hearing on 
the merits. 


TaLsort SmitH, Eucene F. Brack, and 
Grorce Epwarps, concurred with VoELKER, ie 


_ KavaNacu, J., took no part in the de- 
cision of this case. 


[Minority Opinion] 


KeLLy, Justice. Plaintiff filed a bill of 
complaint in chancery in the circuit court 
for the county of St. Clair, seeking an in- 
junction against defendants from monopo- 
lizing or attempting to monopolize the 
banking business in the Port Huron-Marys- 
ville area by directly or indirectly con- 
trolling or exercising dominion of owner- 
ship over the capital stock of plaintiff's 
bank. Plaintiff appeals from Hon. George 
B. Hartrick’s decree of April 2, 1957, which 
provides: 

“This cause coming on to be heard on 
the bill of complaint as amended and 
supplemented and upon the intervention 
of the attorney general and the motion 
to dismiss as amended and supplemented 
and the showing in support thereof and 
the court having heard arguments of 
counsel and received briefs with respect 
thereto and being fully advised in the 
premises; 

“Now, Therefore, it is Hereby Ordered, 
Adjudged and Decreed: 

“1. That the bill of complaint as 
amended and supplemented and the said 
cause may be and is hereby dismissed.” 


In determining whether the court erred 
in dismissing the bill of complaint, we shall 
accept the following facts pleaded by plain- 
tiff as true: 

(1) Plaintiff is a banking corporation 
duly organized and existing under the bank- 
ing laws of the State of Michigan, having 
its principal office and one branch office in 
the city of Port Huron, St. Clair county, 
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Michigan, and one branch office in the city 
of Marysville, St. Clair county, Michigan. 


(2) Defendant Michigan National Bank 
is a national banking association organized 
and existing under the banking laws of the 
United States, having its principal office 
in the city of Lansing, Ingham county, 
Michigan. 


(3) At or about June, 1940, The First 
National Bank of Port Huron was con- 
solidated into defendant Michigan National 
Bank and became the latter’s Port Huron 
branch. Plaintiff and the Port Huron branch 
of defendant Michigan National Bank com- 
prise the only banking institutions in the 
Port Huron-Marysville area. 


(4) In or about May, 1956, Myron E. 
Ogden, the then president of plaintiff bank 
and the owner of 51% of the capital stock 
ef said bank, offered his stock for sale. 


(5) Defendant bank was barred from 
purchasing Ogden’s stock by provisions of 
the National Banking Act* and the Michigan 
financial institutions act**, and being so 
barred, defendant bank, through its officers, 
directors and members of its executive com- 
mittee, turned to an agency of defendant 
bank, namely, the Michigan National Bank 
Employees’ Profit Sharing Trust (as of- 
ficers of the Michigan National Bank such 
officers were also ex officio trustees of said 
Michigan National Bank Employees’ Profit 
Sharing Trust) and entered into a plan 
whereby defendant Leonard O. Zick was 
provided “with moneys in excess of $600,000 
with which to permit defendant Leonard 
O. Zick to purchase in his own name but 
secretly in behalf of defendant Trust and 
indirectly in behalf of defendant Michigan 
National Bank the 51% block of plaintiff's 
stock offered for sale by said Myron E. 
Ogden, and to pay defendant Leonard O. 
Zick a fee for so acting as agent for them 
as undisclosed principals and for acquiring 
in his name but in their behalf additional 
capital stock of plaintiff up to a total of 
6624% of the total stock outstanding.” 

(6) That pursuant to said agreement, 
combination and conspiracy between de- 
fendants and Zick, Zick purchased on July 
20, 1956, 10,439 shares of plaintiff's out- 
standing capital stock from the owner 
Myron E. Ogden, said 10,439 shares being 
a major part of the 20,000 shares outstand- 


** CL, 1948 and CLS 1956, § 487.1 et seq. (Stat. 
Ann, 1957 Rev. § 23.711 et seq.). 
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ing and that Zick in purchasing Ogden’s 
stock used the money that was secretly 
furnished to him by defendants. 


(7) That after acquiring the Ogden stock 
Zick publicly stated that it was his intention 
to become a bona fide resident of Port 
Huron and assume active management of 
plaintiff’s business and affairs, and because 
of said statement plaintiff’s board of di- 
rectors at their meeting July 24, 1956, ac- 
cepted Myron E. Ogden’s resignation as 
president and director and elected Leonard 
O. Zick as director and president of said 
bank. 


(8) For a period of 7 weeks subsequent 
to his election as a director and president 
of plaintiff and pursuant to the scheme, 
plan, arrangement, combination and con- 
spiracy that he had entered into with de- 
fendants, Leonard O. Zick pretended to 
assume the duties as president of plaintiff 
by attending the office provided for him, by 
taking a part in certain management de- 
cisions and by attending one meeting of its 
board of directors. During all of said period 
however, defendant was in fact using the 
office of president and director to fulfill the 
terms of his secret agreement with defend- 
ant conspirators to acquire enough additional 
shares of plaintiff’s capital stock to bring 
the holdings registered in his name (but for 
the benefit of defendant Michigan National 
Bank) to 6624% of the total outstanding 
stock. 


(9) Zick, in his capacity as president of 
plaintiff bank, called a meeting of its board 
of directors for September 25, 1956. When 
this meeting was called to order Zick was 
not present, but Howard J. Stoddard, presi- 
dent of defendant Michigan National Bank, 
was present, as was also Frank J. McCabe, 
a member of said defendant bank’s execu- 
tive committee. At said meeting Stoddard 
made known that the individual defendants, 
other than defendant Zick, in their capacity 
as trustees of defendant Michigan National 
Bank Employees’ Profit Sharing Trust, held 
certificates representing 6624% of plaintiff’s 
capital stock which had been acquired for 
them as undisclosed principals by their 
agent Zick. Stoddard and McCabe also 
made known at said meeting the intention 
of said defendants to cause plaintiff to be 
liquidated, its bank offices closed, and the 
assets and liabilities taken over by the 
Michigan National Bank. This intention of 
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taking over plaintiff bank was made known 
by a public statement published in the 
Port Huron newspaper on September 30, 
1956. 


(10) Since September 19, 1956, Zick has 
not appeared at plaintiff’s office, nor has he 
been in communication with any of plain- 
tiff’s officers or directors. On September 
28, 1956, plaintiff fired Zick as its president 
and director for failure to own qualifying 
shares of plaintiff's capital stock, as re- 
quired by law. 


(11) As of the date of filing the bill of 
complaint herein certificates representing 
13,141 shares of plaintiff’s capital stock were 
registered on its books in the name of 
Leonard O. Zick and plaintiff has been 
informed by defendant Stoddard that suf- 
ficient additional shares have been acquired 
by him as agent and assigned to other co- 
conspirators to total 6624% of plaintiff's 
outstanding capital stock; that on Decem- 
ber 5, 1956, defendant Michigan National 
Bank Employees’ Profit Sharing Trust pre- 
sented to plaintiff certificate 2739 in the 
name of defendant Leonard O. Zick for 
10,439 shares, dated July 20, 1956, together 
with an assignment by defendant Zick, of 
the same date, to defendant Trust, and re- 
quested new certificate to said assignee; 
that although certificates for the remainder 
of said two thirds of the stock have not 
been presented to plaintiff for transfer to 
said co-conspirators, or their nominees, the 
plaintiff fears and is informed and believes 
that said co-conspirators have possession of 
said certificates and that they will in the 
immediate future, unless enjoined by the 
order of the court, present the same for 
transfer and will thereupon vote to cause 
the liquidation of plaintiff, or to elect them- 
selves or representatives as directors and 
operate plaintiff for their own purpose and 
thus accomplish the end results of the 
scheme, plan, agreement, combination and 
conspiracy heretofore described—namely, to 
close down all of plaintiff’s bank offices or 
to control plaintiff's operations and thereby 
eliminate competition in the business of 
banking between plaintiff and defendant 
Michigan National Bank in the Port Huron- 
Marysville area, and to create for defendant 
a perfect and complete monopoly therein, 
or to operate plaintiff as an additional 
branch or branches of defendant bank in 
violation of the Michigan financial insti- 
tutions act. 
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[Michigan Antitrust Laws] 


Plaintiff concludes its second amended 
bill of complaint, before its prayer for re- 
lief, with the following statements: 


“27, This action is based upon the 
common law of the State of Michigan by 
virtue of the fact that the acts described 
in the foregoing paragraphs constitute a 
violation of the said common law of the 
State of Michigan to the extent that the 
defendants conspired to monopolize the busi- 
ness of banking in the Port Huron- 
Marysville area and to combine in re- 
straint of trade in said area; if defendants 
are permitted to achieve their conspiratorial 
goal, a monopoly of said business and 
combination in restraint of trade will re- 
sult and, consequently, will further consti- 
tute a violation of the common law of the 
State of Michigan. 


“28. This action is based upon, and the 
acts described in the forgoing paragraphs 
constitute violations of Act 255, Public 
Acts of Michigan of 1899, as amended, 
and Act 329, Public Acts of Michigan of 
1905, as amended, and Section 34 of Act 
341, Public Acts of Michigan of 1937, as 
amended. 


“29. As a result of the acts of the de- 
fendants described in the foregoing para- 
graphs, plaintiff has suffered damages in 
excess of $1,000,000 and will, in the future, 
continue to suffer damages. 


“30. Plaintiff has no adequate remedy 
at law, but must resort to this court of 
equity to obtain the relief to which it is 
entitled by virtue of the common law 
of the State of Michigan and by virtue 
of the statutory enactments cited in para- 
graph 28 hereof. The amount in con- 
troversy exceeds the sum of $1,000.” 


Previous to entering the decree of dis- 
missal (April 2, 1957) Judge Hartrick issued 
a written opinion (March 13, 1957), and in 
said opinion stated: 


“The problem for solution is whether 
or not there is a legal wrong and if so, 
has the court the power to suppress and 
find solution. The defendants challenge 
the .court’s jurisdiction. 


“If the defendants’ effort is a subtle 
maneuver to accomplish indirectly what 
cannot be accomplished directly, that is, 
to acquire a branch bank at a prohibited 
distance from the parent bank for opera- 
tion or destruction contrary to the State 
Banking Statute, Compiled Laws of 1948, 
Para. 487.34, M. S. A. 23.762 and the U. S. 
law imposing the same restrictions upon 
national banks, 12 U. S. C. A., Para. 36, our 
Supreme Court has held the issue one of 
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Federal jurisdiction. Attorney General v. 
Michigan Bank, 338 Michigan 610. 


“The Federal court for the Eastern 
District of Michigan recently restrained 
the First National Bank of Detroit, even 
after completing its banking facilities, 
from operating a branch bank in the City 
of Troy, holding the Wayne-Oakland 
Bank, a state banking institution, held 
priority in the area. The attack upon 
branch banking was quite properly taken 
in the Federal court. 


“The shareholders who sold their stock 
in the plaintiff bank do not complain of 
sharp practice or fraud having been perpe- 
trated upon them in the purchase. No 
grievance between the sellers and buyers 
of the shares is in issue. 


“The shareholders who own two-thirds 
of the stock of a bank may vote its 
liquidation under Compiled Laws of 1948, 
Section 487.99, This is a statutory con- 
tingency, be it a peril or otherwise, it is 
one to which the individual stockholders 
must be subservient. 


“The right of the Michigan National 
Bank Employees Profit Sharing Trust to 
purchase and legally hold the stock may 
be subject to examination. It is seem- 
ingly without the pale of challenge in the 
State courts, the trust was organized 
pursuant to the Federal statutes and is 
an affiliate of the Michigan National Bank, 
equally so amenable. 


“A provision of the Michigan financial 
institution act in contravention of such 
holding would be inapplicable to a na- 
tional bank unless so prescribed by United 
States law. There is no apparent pre- 
scribed state statutory limitation prevent- 
ing a shareholder in a state bank from 
selling his stock to such a trust. A limi- 
tation of purchase by the trust if existent 
is within the scope of Federal law and 
one of Federal jurisdiction. 


“In absence of a complaint by a bene- 
ficiary under the trust, the plaintiff is in 
no position to claim maladministration or 
violation of the terms of the trust by the 
trustees of the Michigan National Bank 
Employees Profit Sharing Trust. * * * 


“The activities of a national bank touches 
a field in which the Federal interest pre- 
dominates. Essential Federal regulation 
covering the subject matter seemingly 
precludes the enforcement of state laws 
similarly objective. 


“Tf the banking facilities in the City of 
Port Huron are inadequate through or 
after the liquidation of the plaintiff bank, 
a remedy may be found in an application 
to the State Banking Commissioner for 
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such additional facilities and for the or- 
ganization of a new state bank. See 
Moran v. State Banking Commissioner, 322 
Michigan 230. 


“The plaintiff banking corporation as 
an entity in itself is in no position to 
complain. The intent of the court is to 
construe applicable laws, not to give ap- 
proval of factual methods. The court 
finds no legal or state statutory assistance 
available to the plaintiff. It is possible 
Federal jurisdiction may be invoked. 


“The injunction heretofore issued may 
be dissolved and an order entered dis- 
missing the cause. The order may pro- 
vide for a stay of proceedings pursuant 
to Court Rule 62 to permit the plaintiff to 
appeal or take such other action as may 
be deemed appropriate.” 


Defendants’ second supplemental motion 
to dismiss, supported by affidavit, challenged 
the jurisdiction of the State courts, and 
stated: 


“Defendant Michigan National Bank is 
organized under the national banking 
laws of the United States and as such is 
an agency of the United States and at its 
office in Port Huron and offices elsewhere 
is engaged in conducting interstate bank- 
ing transactions and business as an in- 
strumentality thereof and as such agency 
and instrumentality if banking business 
so conducted is subject to any law relat- 
ing to monopolies and restraint of trade 
it is subject to the laws of the United 
States known as the Sherman Anti-Trust 
Act (Act of July 2, 1890, Chap. 647, 26 
Stat. 209, as amended;) and of the Clay- 
ton Anti-Trust Act (Act of October 16, 
1914, Chap. 323, 38 Stat. 730, as amended), 
and thereby any application to said bank 
of the laws, statutory or common, of the 
State of Michigan in relation to the sub- 
ject of said cited laws of the United 
States is excluded. 

“Defendant Michigan National Bank is 
organized and exists under Title 12 of 
the United States Code and as such bank 
is an agency of the United States. By 
Section 221 and 221a, of said Title 12, 
Michigan National Bank is authorized to 
have an affiliate which may be ‘any cor- 
poration, business trust, association or 
other similar organization’. Likewise, un- 
der. Section 401 of the I. R. C. of 1954, 
formerly Sec. 165(a) of the I. R. C. of 1939, 
a ‘trust * * * forming part of a profit- 
sharing plan’ is specifically authorized. De- 
fendant Michigan National Bank Profit 
Sharing Trust was created as such trust 
under said section, the said Trust, of which a 
copy is attached to the supplementary state- 
ment of the Attorney General herein, is such 
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Trust. Paragraph 10 of said Trust specif- 
ically authorizes use of the fund thereof 
‘to purchase stock of the Michigan Na- 
tional Bank or other Michigan banks or 
Michigan insurance companies’. The said 
Trust is an affiliate of said Michigan Na- 
tional Bank under subsection (b)(3) of 
said section 22la, and other provisions of 
said section and is a ‘holding company 
affiliate’ under subsection (c) of said sec- 
tion 221a, inasmuch as said trust “controls 
* * * the election of a majority of the 
directors of any one bank’. The word 
bank is defined by said section 221 as 
follows: 

“Wherever the word “bank” is used 
in this chapter, the word shall be held to 
include state bank, banking association, 
and trust company, except where national 
banks or Federal reserve banks are specif- 
ically referred to.’ ” 


Plaintiff claims the court erred in con- 
sidering the allegations above referred to 
and finding that defendant Michigan Na- 
tional Bank Employees’ Profit Sharing Trust 
was organized pursuant to Federal statutes 
as an affiliate of defendant Michigan Na- 
tional Bank and that defendant Michigan 
National Bank is engaged in interstate com- 
merce. 


Court Rule 18, § 1, provides: 

“Defendant may * * * file a motion to 
dismiss the action or suit, where any of 
the following defects appear on the face 
of the * * * bill of complaint, and he 
may, within the same time, file a similar 
motion supported by affidavits where any 
of the said following defects do not ap- 
pear upon the face of the * * * bill of 
complaints. + 9. 

“(b) That the court has not jurisdiction 
of the subject matter of the action or suit 


ne 

Plaintiff did not deny or traverse the al- 
legations of defendants. Plaintiff’s first 
amended bill of complaint charged that 
defendants violated the Sherman and Clay- 
ton acts. 


[Lack of Jurisdiction] 


We believe that the chancellor did not 
err in considering the question of jurisdic- 
tion, the undenied facts shown by the affi- 
davit in support of the motion to dismiss. 


The shareholders who sold their stock in 
the plaintiff bank do not complain of fraud. 
No grievance between the sellers and buyers 
of the shares is in issue. The shareholders 
who own two-thirds of the stock of a bank 
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may vote its liquidation under CL 1948, 
§ 487.99. 


Appellant, intervening Attorney General, 
admits the maladministration of the trust 
funds is not at issue in this case, and states: 

_“The plaintiff does not challenge the 
right of Michigan National Bank under 
the National Bank Act to have an affiliate 
nor question what kind of an organization 
will qualify as an affiliate under the Na- 
tional Bank Act. Plaintiff does challenge 
the right of Michigan National Bank, 
even assuming its right to have an affiliate 
and its right to have a profit-sharing trust 
such as that here involved as an affiliate, 
to employ that affiliate in a manner which 
will constitute a violation of the state 
anti-monopoly law.” 


[Michigan Anti-Monopoly Statutes] 


Two Michigan anti-monopoly statutes, 
PA 1899, No. 255 (CL 1948, § 445.701 et seq.; 
Stat. Ann. § 28.31 et seg.) and PA 1905, No. 
329 (CL 1948, § 445.761 et seqg.; Stat. Ann. 
§ 28.61 et seg.) have been a part of our 
Michigan law for more than 50 years. In 
these 50 years these statutes have not been 
invoked or used in regard to banking opera- 
tions. Our economic philosophy has been 
based on the theory that free competition, 
even though resulting in casualties, is for 
the public benefit, but this philosophy has 
not extended into banking operations, be- 
cause a bank’s failure has been considered 
by our people as a community disaster. 
Citizens, however, morally and financially 
worthy, cannot engage in banking without 
the approval of the banking commissioner. 


The Attorney General, in 1955, was re- 
quested by the State Banking Department 
to pass judgment on the regularity of a 
consolidation of banks in the cities of 
Birmingham and Ferndale, where, in each 
city, two competing banks were taken over 
and replaced by one branch of a Detroit 
bank, which resulted in only one bank in 
each city. The Attorney General’s opinion 
(Report of the Attorney General for 1955, 
No. 2304) authorized the consolidation and 
in his opinion the Attorney General stated: 

“Though bank A could not, by consoli- 
dation or otherwise, establish a breach in 
city X if other competitor banking facili- 
ties are present, if all competitor banking 
facilities are removed from city X through 
consolidation with bank A, bank A could 

establish a branch or branches in city X 

within the meaning of Section 34 of the 

ACtss 
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\LPreemption]| 


Numerous United States supreme court 
decisions declare that State and local laws 
yield to Federal statutes when Congress 
acts to preempt the field of regulation. In 
Albertson v. Attorney General, 345 Mich. 519, 
this Court held that the Michigan statute 
known as the Trucks act (PA 1952, No. 117 
as amended) was unconstitutional. This 
statute defined “communist,” “communist 
party,” and “communist-front organization,” 
and required the attorney general to pre- 
pare and publish a list of such organizations 
and required members to register with the 
State police and the party officers to register 
the party or organization, giving details as 
to its officers, funds, meeting places, names 
of members, and barring the use of election 
machinery. We there said: 


suk ite congress of the United States has 
occupied the field entered by the Trucks 
act to the extent that the Federal acts 
supersede the enforceability by the State 
of the provisions of said act,” 


and quoted with approval Pennsylvania v. 
Nelson, 350 U. S. 497 (76 S. Ct. 477, 100 L. 
ed. 640) as follows: 

“We examine these acts only to deter- 
mine the congressional plan. Looking to 
all of them in the aggregate, the conclu- 
sion is inescapable that congress has in- 
tended to occupy the field of sedition. 
Taken as a whole, they evince a congres- 
sional plan which makes it reasonable to 
determine that no room has been left for 
the States to supplement it. Therefore, 
a State sedition statute is superseded re- 
gardless of whether it purports to supple- 
inent the Federal law. * * * 

“*The Federal statutes, “touch a field 
in which the Federal interest is so domi- 
nant that the Federal system (must) be 
assumed to preclude enforcement of State 
laws on the same subject.”’” 


[Scope of Sherman Act] 


The Sherman act was enacted by Con- 
gress in 1890. Michigan’s first anti-monopoly 
law, relied upon by plaintiff, was enacted in 
1899. Our State statute did not supplement 
the Federal enactment and was not created 
to give to our State courts jurisdiction over 
national banks engaged in interstate com- 
merce. 

In the enactment of the Sherman act, 
Congress exercised its full power over in- 
terstate commerce; in reference to commer- 
cial trade, Congress, in passing the Sherman 
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act, left no area in its constitutional power 
unoccupied; the Sherman act was designed 
by Congress to go to the utmost in its 
constitutional power to restrain trust and 
monopoly agreements and the supplemental 
Clayton act was intended to have the same 
all-inclusive scope. See Transamerica Cor- 
poration v. Board of Governors of Federal 
Reserve System [1953 TravE Cases { 67,536], 
206 F. 2d 163; Las Vegas Merchant Plumbers 
Assn vu. United States [1954 Trane Cases 
{ 67,673], 210 F. 2d 732; Umted States v. 
Frankfort Distilleries, Inc. [1944-1945 TRADE 
Gases 57,3381, 324 USS. 293n(69n IE) ed: 
951). 


In Attorney General v. National Bank, 338 
Mich. 610, this Court held: 1) That a fed- 
erally-created agency is subject to State law 
and enforcement of same in the State 
courts when there is no Federal law govern- 
ing the subject, and the State act in nowise 
conflicts with paramount Federal law or 
with the purposes for which the federally- 
created agency was established; 2) That the 
national bank act, in providing for and 
governing the establishment of branches by 
national banks and fixing the standard, by 
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which it must be determined as to whether 
State law permits it to be done by State 
banks, sets up a standard for the violation 
of which would be a Federal offense; and 
3) That the State Supreme Court is with- 
out jurisdiction to enforce a Federal law 
against a federally-created corporation even 
though the Federal law employs State law 
as a measuring stick for its application— 
hence, such court may not prevent a na- 
tional bank from establishing a branch in a 
city in which a State bank is already in 
operation although such action by a State 
bank is barred by State statute. 

We agree with the chancellor’s decision 
that if a legal wrong has been committed, 
it was committed by the defendant Michigan 
National Bank, a national banking associa- 
tion, and its activities touch “a field in 
which the Federal interest predominates. 
Essential Federal regulation covering the 
subject matter seemingly precludes the en- 
forcement of state laws similarly objective.” 

The decree of the lower court is affirmed. 
Costs to appellees. 

JoHN R. DetHMeERS and LELAND W. CARR 
concurred with KELty, J. 


[] 68,986] Beacon Fruit & Produce Co., Inc., et al. v. H. Harris & Co., Inc., et al. 


In the United States District Court for the District of Massachusetts. 
No. 56-172-F. Dated February 28, 1958. 


Civil Action 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Price Fixing—Regulating Price for 
Services.—Operators of an auction market for the sale of fruits did not violate the Sherman 
Act by imposing a five-cent charge on dealers for each package purchased. The five-cent 
charge did not tend to suppress competition within the Greater Boston less-than-carload- 
lot wholesale produce market and was a reasonable charge under all the circumstances. 
There was no evidence that the five-cent charge caused a decrease in the volume of pur- 
chases at the auction market; a loss in gross or net revenue to the dealers; a decrease in 
competition among sellers or buyers at the wholesale level; a decrease in the number of 
buyers at the auction market; an increase in prices of fruits in the wholesale market in 
Boston; a discrimination between particular buyers or sellers; or a decrease in the volume 
of shipments to the Boston area. The evidence tended to indicate that the five-cent charge 
was reasonable and not disproportionate to either the value to the buyers of the facilities 
and services enjoyed by them or the cost to the operators of the auction market of 
providing those facilities and services. 


See Combinations and Conspiracies, Vol. 1, {| 2005.815; Monopolies, Vol. 1,  2610.600. 


Monopolies—Monopolization—Power to Control Prices and Exclude Competition. — 
In an action charging that the operators of an auction market for fruits had combined 
and conspired to restrain and monopolize the marketing and sale of fruits by imposing 
a five-cent charge on dealers for each package purchased, the court noted that the relevant 
market was to be defined no more narrowly than as including the business of providing 
a market place for the purchase and sale of fresh fruit at wholesale in less than carload 
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lots in the Greater Boston area. The court ruled, however, that the operators had neither 
exercised nor possessed power over prices or competition in the relevant market, nor had 
they ever attempted to exercise or acquire such power. The extent to which the operators 
had effective control over the rate of charges which it imposed on its customers (both 
buyers and sellers) was severely limited by a cross-elasticity of demand for the facilities, 
service and produce available at the operators’ auction market and two other competing 
markets. Fluctuation of prices at all three markets was substantially determined by 
the laws of supply and demand. 


See Monopolies, Vol. 1, J 2530.10. 


Monopolies—Monopolization—Relevant Market.—In an action charging that the 
operators of an auction market combined and conspired to restrain and inonopolize the 
marketing and sale of fresh fruits in the New England area by imposing a five-cent charge 
on dealers for each package purchased, the court noted that the relevant market, to be 
considered in determining whether the Sherman Act had been violated, was to be defined 
no more narrowly than as including the business of providing a marketplace for the 
purchase and sale of fresh fruit at wholesale in less than carload lots in the Greater 
Boston area. 


See Monopolies, Vol. 1, { 2540. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
for Sherman Act Violations—Sufficiency of Proof of Damages.—Produce dealers failed 
to show private injury in their suit charging that the operators of an auction market 
for the sale of fruits unlawfully imposed a five-cent charge on dealers for each package 
purchased. There was no evidence as to whether those of the dealers who purchased 
produce at the auction market for their own account had absorbed the five-cent charges 
in whole or in part or had passed them along to their vendees. While the two dealers 
who purchased produce at the auction market for the account of others may have lost 
occasional commissions because of the inability to fill customers’ orders at the maximum price 
fixed by the customers (after taking into consideration the five-cent charge), these dealers 
could not even approximate the number or dollar volume of such losses, and they admitted 
that they had no records to substantiate the fact of such losses. 


See Private Enforcement and Procedure, Vol. 2, { 9011.250. 

For the plaintiffs: Lawrence R. Cohen, Boston, Mass.; Joseph Aborn, Boston, Mass.; 
Sigmund Timberg, Washington, D. C.; Charles George, Boston, Mass.; and Albert Mezoff, 
Boston, Mass. 

For the defendants: Richard Maguire, John L. Saltonstall, Jr., K. J. Silverman, and 
Thomas J. Carens; all of Boston, Mass. 

For a prior decision of the U. S. District Court, District of Massachusetts, see 1957 
Trade Cases {| 68,740. 


Findings and Conclusions 


A, Procedural History of Case 

Forp, District Judge [In full text]: 1. The 
plaintiffs’ complaint, filed on February 27, 
1956, alieged that the defendants had com- 
bined and conspired unreasonably to restrain 
and monopolize the marketing and sale of 
fresh citrus and deciduous fruits in the 
New England area by imposing and exact- 
ing from buyer customers at the wholesale 
produce auction maintained by the defend- 
ant H. Harris & Co., Inc. (hereinafter 
called “Harris”) a five-cent charge per each 
package of produce sold through the Harris 
auction, all in violation of Sections 1 and 2 
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of the Sherman Act (15 U. S. C. §§1 and 
2). The complaint further alleged that the 
plaintiffs, who are among those who have 
been required to pay the five-cent charge, 
are entitled to recover three-fold the charges 
paid by them under Section 4 of the Clayton 
Nee (CUS OFS, G85). 

2. In addition to Harris, there are three 
individual defendants; Maurice A. Albert- 
son, William B. Pontefract, and James F. 
Giovino, who are the three directors and 
principal officers of Harris. 

3. The defendant’s answers denied the 
allegation of the complaint that the Harris 
auction “is the only market in New England 
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at which citrus and deciduous fruits can be 
purchased from the packer or grower in 
less than carload lots”; denied that the de- 
fendants had initiated the five-cent charge 
upon which the complaint is based; admitted 
that Harris had continued the schedule of 
charges (including the five-cent charge) pre- 
viously employed by H. Harris & Co., a 
partnership whose assets Harris had ac- 
quired; and denied that the five-cent charge 
is in any way unreasonable or illegal. 


4, The complaint originally named S. Al- 
bertson Company, Inc. as an additional 
party defendant and co-conspirator. How- 
ever, on January 21, 1957, the Court granted 
the motion of S. Albertson Company, Inc. 
for summary judgment on the basis that, 
with minor exceptions, neither S. Albertson 
Company, Inc. nor Harris “has any interest 
in the business of the other, and the policies 
of one have no connection with policies 
of the other.” 


5. The complaint originally joined 33 
business establishments, (corporations, part- 
nerships, and individual proprietorships) as 
parties plaintiff, all of whom were described 
as buyers at the Harris auction. However, 
on February 14, 1957, fourteen of these estab- 
lishments were dismissed with prejudice as 
parties plaintiff for wilful failure to submit 
to examination upon deposition. 


6. On May 28, 1957, the motions of the 
plaintiffs and the defendants for summary 
judgment were denied on the basis that 
there were insufficient facts in the record 
upon which to support a judgment for either 
party. 

7. On October 18, 1957, the defendants’ 
motion to amend their answers so ag to set 
up the defense of laches and statute of 
limitations was granted. 


8. During the course of the plaintiffs’ oral 
argument in opposition to the defendants’ 
motion to dismiss, made under Rule 41(b), 
at the close of the plaintiffs’ case, the plain- 
tiffs moved to amend their complaint to 
include, imter alia, an allegation of breach 
of fiduciary duty owed by the defendants 
to the plaintiffs. This motion was granted 
without objection by the defendants. 


B. Identification of Parties 
9. Harris is engaged in maintaining facili- 
ties and furnishing services in connection 
with the sale of fresh fruit and vegetable 
produce at the public auction market which 
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it operates, and this has been its sole busi- 
ness since its inception. Harris does not 
own any produce nor does it act for any 
persons in the purchase or sale of produce, 
except that it acts for the sellers in collect- 
ing for them the proceeds of sales. 


10. The plaintiffs, of whom 19 have re- 
mained in the action since February 14, 
1957, are primarily wholesale fresh fruit 
and vegetable jobbers who describe them- 
selves as “buyers” for the purpose of this 
action. For the most part, these jobbers 
buy produce for their own account in less 
than carload lots at various wholesale mar- 
kets, including the Boston Market Terminal 
(BMT) and the Harris auction. Sometimes 
they buy at these markets direct from the 
grower or packer of the produce, sometimes 
from the shipper and sometimes from a 
broker or receiver. The matter of what dis- 
tributive level the seller is at is of no practi- 
cal significance to these buyers. In turn, 
they sell primarily to retail stores, but also 
to pushcart pedlars, restaurants, hotels, and 
other institutions. Two of the plaintiffs are 
primarily brokers—that is, they purchase 
produce at the wholesale markets, including 
the Harris auction, for the account of others, 
collecting a commission for their services. 


11. The individual defendants are each 
engaged in aspects of the produce business 
separate from the business of Harris. William 
B. Pontefract, President and Director of 
Harris, is the owner of Brown, Pontefract, 
a brokerage company, which is engaged 
mainly in the purchase of produce in the 
Boston wholesale markets for the account 
of produce firms in the Maritime Provinces. 
A considerable portion of these purchases 
are undertaken at the Harris auction. Ponte- 
fract has been inactive in the Brown Ponte- 
fract Company in recent years. 


Maurice A. Albertson is General Manager 
of S. Albertson Company, Inc., a firm of 
commission merchants engaged in shipping 
and receiving fresh fruit and vegetable 
produce to and in various eastern markets. 
This corporation does very little business 
at the Harris auction. 


James F. Giovino, Vice President and a 
Director of Harris, is a partner in Giovino 
Bros., which is a shipper’s representative in 
the sale of produce in the Boston wholesale 
markets, including the Harris auction, on a 
commission basis. The business of the firm 
is largely conducted by Mr. Giovino’s 
brother. 
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C. Economic Background 


12. The facilities which Harris maintains 
consist of a warehouse and office building 
in the South Boston yards of the New York, 
New Haven & Hartford Railroad which it 
subleases from its subsidiary, H. Harris 
Realty Co., Inc. In this building are produce 
warehouse facilities, auction rooms; rooms 
for buyers and sellers, and miscellaneous 
offices, including the office of Harris itself. 
Contiguous to the building are sidings and 
other facilities for the unloading of freight 
cars and trucks into the warehouse. 

13. Among the services which Harris offers 
to its customers are the following: 


(a) Arrangements with the New Haven 
Railroad and with trucking concerns for 
placement of incoming cars and trucks of 
produce; 

(b) Unloading incoming cars and trucks, 
checking contents against manifests, and 
segregating and stacking produce in the 
Harris warehouse according to variety, brand, 
size, and lot number. 

(c) Printing and distribution to sellers 
and buyers of daily catalogues which de- 
scribe each lot of produce to be offered for 
sale during the next auction; 

(d) Opening of random crates in each lot 
for inspection by buyers; 

(e) Providing auction personnel and uni- 
form rules for conduct of the auction; 

(f) Handling of all billing and accounting 
procedures among carriers, sellers, and 
buyers; 

(g) Extension of credit to buyers; 

(h) Guaranteed protection against loss, 
damage, errors in manifests, and pilferage; 
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(i) Delivery of produce to buyer or his 
assignee. 


14. In addition to the Harris auction, the 
principal wholesale produce markets in 
Boston are the BMT and the Faneuil Hall 
Market. 


15. BMT is operated by the Boston Mar- 
ket Terminal Company. Transactions at 
BMT, as at the Harris auction, are pri- 
marily in less than carload lots, but are in 
the form of private, negotiated sales rather 
than public auction sales. In addition to 
fruit, a wide line of varieties of vegetable 
produce is offered for sale at the Boston 
Market Terminal, whereas at the Harris 
auction sales of vegetable produce are com- 
paratively small. 


16. The Faneuil Hall Market is concerned 
largely with the offering at privately nego- 
tiated sale of native produce at wholesale 
in less than carload lots. 


17. A substantial proportion of the fresh 
fruit and vegetable produce shipped annu- 
ally into Boston is shipped directly by the 
grower or packer, or by his consignee, to 
large supermarkets and grocery chains. The 
sales involved in this volume are largely 
in carload lots. The large supermarkets 
and chains are in direct competition with 
the plaintiffs’ customers, and the growth 
of the former has reduced the volume plain- 
tiffs can sell. 


18. During the calendar years 1951 through 
1955 the number of carloads (including 
truckloads) of fresh fruit and vegetable 
produce shipped into the Boston area were 
as follows: 


Calendar Boston 
Year Total Harris 
LOST Seer eet es: 45,661 4023 ( 8.8%) 
TOS 2Er marten. lates 46,476 3939 ( 8.5%) 
LOSS Gite 2 eG 48,426 4174 ( 8.6%) 
TOSS Re Kor 49,321 5126 (10.4%) 
OSS ME preree: Cease 47,279 5325) (113%) 


Chain Stores 


BMT 


16,137 (35.34%) 
16,764 (36.07%) 
16,643 (34.36%) 
15,867 (32.17%) 
16,021 (33.89%) 


& Others 
25,501 (55.86%) 
25,773 (55.43%) 
27,609 (57.04%) 
27,328 (57.43%) 
25,933 (54.81%) 


during the same period the number of carloads (including truckloads) of fresh 


fruit shipped into the area were as follows: 


Calendar Boston 
Year Total Harris 
LOS ee ies Ba, 13,808 4019 (29.11%) 
195 2rget batons: 15,712 3937 (25.05%) 
LOS Seg. elt corset: 17,610 4159 (23.62%) 
OS Aaeet chris ogee 2k: 17,671 4141 (23.43%) 
TOSS Becoe she. eneren 16,761 3674 (21.92%) 


BMT 


8255 (59.78%) 


8210 (52.25%) 
7451 (42.31%) 
5947 (33.65%) 
5406 (32.25%) 


Chain Stores 
& Others 


1534 (11.11%) 
3572 (22.70%) 
6000 (34.07%) 
7583 (42.92%) 
7581 (45.83%) 
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19. For some years the wholesale fresh 
fruit and vegetable produce business in the 
Boston area has encountered substantial 
competition from the frozen and canned 
fruit and vegetable business and from the 
canned and concentrated fruit juice business. 


D. Chronology of Events 


20. The partnership of H. Harris & Co., 
which had operated the Harris auction for 
many years prior to 1951, experienced a 
serious decline in its volume of business 
during the years following the war, a situa- 
tion which was exacerbated by increases in 
its cost of operation. During the years 1941 
through 1950, its volume (expressed in car- 
loads) was as follows: 


ICAU Boe 9325 1946 Brae 4226 
OFZ es. 6836 NS eee ee oe 5671 
OS ee it 4650 1 OAS me ety 5282 
OA neha foctie 4116 OOM wees ca 4753 
OA De crate oe 3489 LOS eearseee 4024. 


21. In the case of this decline, the Harris 
partnership determined that it must increase 
its revenues if it was to continue in busi- 
ness. Accordingly, it discussed with various 
shippers (sellers) the possibility of increas- 
ing the charges paid by the shippers for the 
privilege of using the facilities and services 
of the auction. However, these shippers 
stated that they would not pay increased 
charges and pointed out that the decline in 
the volume of the Harris auction was in 
significant part due to diversion of ship- 
ments to other markets by reason of the 
already high schedule of charges which 
were collected from shippers by the Harris 
auction in connection with shipments to it. 

22. In 1950, as in years past, shippers of 
produce to the Harris auction were required 
to pay percentage commissions on each box 
or crate of produce sold by them at the 
auction, the rate varying according to the 
variety of produce involved, as follows: 
California and Arizona citrus, 134%; Florida 
and Texas citrus, 2%, deciduous fruits, 
134%; Exceptions: Pineapples, 2%; water- 
melons, 3%; other melons, 214%; vegetables, 
2%; imports, 2%; minimum, $15.00; ullages 
and broken packages, 8%, plus 5¢ per 
package for moving. 

23. These commissions, plus unloading 
charges (also levied upon shippers) amount- 
ing to from $18.00 to $25.00 per car, were, 
with minor exceptions, the only sources of 
income received by the Harris auction. The 
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buyers were charged nothing for the privi- 
lege of doing business at the Harris auction, 
despite the fact that for many years it has 
been the practice in most of the other auc- 
tions in the principal cities of the United 
States for the buyers to bear a measure 
of the cost, including, specifically, unload- 
ing charges. 

24. Following the unsuccessful talks of 
the partnership with various shippers, the 
partnership called in about a dozen of the 
principal buyers at the auction during the lat- 
ter part of November, 1950, and explained 
the partnership's predicament to them. At 
this meeting the partners proposed to the 
buyers that they pay a five-cent charge 
to the Harris partnership for every crate, 
package, or box purchased by them at the 
auction, in order that the buyers might 
bear some measure of the cost of operation 
and to permit the partnership to attempt 
to increase the volume of shipments to the 
auction by excusing the shippers from re- 
sponsibility for paying unloading charges. 
Despite expressions of distaste for the pro- 
posed five-cent charge, the buyers who at- 
tended this meeting concluded that they 
would go along with the proposal. Fol- 
lowing this meeting, and prior to promulga- 
tion of the charge, a meeting of the buyers 
as a whole was held in the auction room 
of the Harris auction in Charlestown to 
consider the charge. Again there was some 
grumbling, but a general acquiescence in the 
charge by the buyers was manifested. 

25. On December 11, 1950, the Harris 
partnership placed the five-cent charge per 
package into effect and simultaneously re- 
voked the unloading charge previously made 
to the shippers. This five-cent charge has 
remained in effect ever since. 


26. Sometime during February of 1951, 
the Harris partnership concluded that de- 
spite the institution of the five-cent charge, 
its losses were such that it could no longer 
continue in business. Accordingly, during 
the latter part of February, the partnership 
let it be known that it was willing to sell 
the partnership assets. A number of per- 
sons became interested in the possibility of 
purchasing these assets, including some of 
the customers at the Harris auction (both 
sellers and buyers) and a New York group. 

27. Messrs. Pontefract and Giovino, who 
were interested in keeping the auction in 
existence, talked with a number of the 
Harris auction customers, as well as with 
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other persons in the wholesale produce 
business, including defendant Albertson, and 
concluded that there was sufficient interest 
in investing in a new corporation to pur- 
chase the auction to warrant their opening 
negotiations to this end with the Harris 
partnership. At some time during the week 
ending March 21, 1951, Messrs. Pontefract 
and Giovino talked with Mr. Albertson 
concerning the possibility of forming a new 
corporation to take over the partnership 
assets, and Albertson agreed to join forces 
with them, provided that the three of them 
would control 51% of the stock in the new 
corporation. Albertson was interested in 
investing in the auction, assuming that con- 
trol was to be placed in competent hands, 
since he was convinced on the basis of a 
conversation with Mr. Dumaine, Sr. of the 
New Haven Railroad that the auction could 
be moved to the South Boston yards of the 
New Haven and operated at a profit there. 
Pontefract and Giovino agreed to Albert- 
son’s conditions. 


28. The upshot was that the three men 
formed a new corporation under the laws 
of Massachusetts, called Fruit Auction, 
Inc., in which they became the controlling 
stockholders, with the balance of the shares 
being held primarily by customers of the 
Harris auction. On March 27, 1951, Fruit 
Auction, Inc. entered into an agreement 
with the Harris partnership for purchase 
of the latter’s assets at a formula price, 
plus assumption of partnership losses since 
January 1, 1951, up to a limit of $12,000. 
On the closing date specified by this agree- 
ment, April 18, 1951, Fruit Auction, Inc. 
took over the partnership assets (paying the 
formula sum plus $12,000 therefor) and 
shortly thereafter it changed its name to 
H. Harris & Co., Inc. 


29. While Pontefract and Giovino, in the 
process of interesting customers of the old 
Harris auction (including some of the plain- 
tiffs herein) in investing in the new cor- 
poration, told these customers that they 
were negotiating with the Harris partner- 
ship for the purchase of its assets, they 
made no promise to negotiate on behalf of 
anyone other than themselves and Mr. Al- 
bertson, and they received no promise, bene- 
fit or other consideration from anyone in 
return for conducting such negotiations and 
organizing the new corporation. 


30. Following acquisition of the Harris 
auction, the defendants made no change in 
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the practices, services, or charges of the 
Harris auction until September of 1953 
when the defendants moved the auction 
from its place of business in the Charlestown 
yards of the Boston and Maine Railroad 
to its present location in the South Boston 
yards of the New York, New Haven & 
Hartford Railroad. Effective as of the time 
of this move, Harris promulgated a new 
charge of five dollars per car to compensate 
for the increased rental which Harris was 
required to pay at the new location. Since 
September 1, 1953, this charge has been 
paid by the sellers. 


E. Conspiracy: Restraint of Trade 


31. The purpose of the individual defend- 
tendants in organizing Harris and in caus- 
ing Harris to purchase the assets of the 
old partnership was to keep the auction in 
business and to operate it efficiently so that 
they might have an adequate return on their 
investment. At all times since their initial 
consideration of taking over the auction, 
the individual defendants have expected that 
Harris would compete with other markets, 
including especially BMT. 

32. In acquiring control of the Harris 
auction and operating it since 1951, the de- 
fendants have neither engaged in predatory 
business practices nor sought to restrain or 
monopolize the marketing or sale of fresh 
fruit or vegetable produce in either the New 
England or the Greater Boston area. 

33. At no time did any of the defendants 
promise to eliminate or reduce the five-cent 
charge which had been initiated by the 
Harris partnership; nor did the partnership 
require that the five-cent charge be elimi- 
nated or reduced as a condition of the sale 
of its assets. 

34. During the period that the individual 
defendants have controlled the Harris auc- 
tion, they have operated it at a profit to 
Harris. They have done so without dis- 
criminating in favor of themselves or of 
their individual companies. There is no 
evidence that they have ever taken any 
action with respect to any matter within 
Harris’ sphere of interest other than as 
officers and directors of Harris. 

35. There is no evidence that the five-cent 
charge caused or tended to cause; a de- 
crease in the volume of purchases at the 
auction; a loss in gross or net revenue to 
the plaintiffs; a decrease in competition 
among sellers or buyers at the wholesale 
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level; a decrease in the number of buyers 
at the auction; an increase in prices of 
citrus or deciduous fruits in the wholesale 
market in Boston; a discrimination between 
particular buyers or sellers; or a decrease 
in the volume of shipments to the Boston 
area. 


36. There is evidence that the five-cent 
charge, together with the concomitant re- 
moval of the unloading charge formerly 
imposed upon the shippers (sellers), tended 
to increase the volume done at the Harris 
auction at the expense of the volume done 
at the Boston Market Terminal, and there- 
fore tended to increase competition between 
the Harris auction and the Boston Market 
Terminal. 


S78 Tt ig Slikely” that™ Harris, "it it had 
eliminated or reduced the five-cent charge, 
would have been unable to obtain compen- 
sating revenue from the sellers without 
substantially reducing the volume of ship- 
ments to the auction, and that if the volume 
of shipments of produce to the Harris auc- 
tion were substantially reduced, Harris 
would eventually go out of business. 


38. The facilities and services of Harris 
which are made available to the plaintiffs 
and other buyers are of substantial benefit 
to such buyers. 


39. The evidence tends to indicate that 
the atnount of the charge made to the buyers 
(i.e., the five-cent charge) is reasonable and 
not disproportionate either to the value to the 
buyers of the facilities and services enjoyed 
by them or to the cost to Harris of provid- 
ing those facilities and services. 


F. Monopoly 


40. All of the concerns (including the 
plaintiffs) which normally buy produce at 
the Harris auction also regularly buy pro- 
duce at BMT, and most of the sellers at 
BMT also sell at the Harris auction. Many 
of the buyers at Harris and BMT also pur- 
chase produce at the Faneuil Hall Market. 
Considerations of comparative price consti- 
tute the primary factor in determining 
whether these concerns satisfy their current 
requirements at the Harris auction, BMT, 
or the Faneuil Hall Market. Fluctuation of 
prices at all three markets is substantially 
determined by the laws of supply and 
demand. 


41. The Harris auction is in direct com- 
petition with BMT and, to the extent that 
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similar produce is sold at the Faneuil Hall 
Market, in direct competition with Faneuil. 


42. The extent to which Harris has effec- 
tive control over the rate of charges which 
it makes to its customers (both sellers and 
buyers) is severely limited by a cross- 
elasticity of demand for the facilities, serv- 
ices and produce available at the Harris 
auction, the Boston Market Terminal, and 
the Faneuil Hall Market. 


43. “Sunkist” brand citrus products, which 
are sold in the Boston area at wholesale and 
in less than carload lots only at the Harris 
auction, have a wide public acceptance due 
to extensive national advertising. They are 
nevertheless in direct competition in the 
less-than-carload-lot wholesale market in 
Boston with other brands of citrus products. 


44. There is no evidence as to whether 
those of the plaintiffs who purchase produce 
at the Harris auction for their own account 
have absorbed the five-cent charges in whole 
or in part or have passed them along to 
their vendees. 


45. While the two plaintiffs who purchase 
produce at the Harris auction for the ac- 
count of others may have lost occasional 
commissions because of inability to fill cus- 
tomers’ orders at the maximum price fixed 
by the customers (after taking into con- 
sideration the five-cent charge), these plain- 
tiffs could not even approximate the number 
or dollar value of such losses, and they 
admitted that they have no records to sub- 
stantiate the fact of such losses. 


Conclusions of Law 


1. The defendants did not combine or 
conspire among themselves, or with anyone 
else, to accomplish anything forbidden by 
the antitrust laws. 

2. The five-cent charge did not impose 
or constitute a restraint of trade within the 
meaning of Section 1 of the Sherman Act. 
It has not tended to suppress competition 
within the Greater Boston less-than-carload- 
lot wholesale produce market and was a 
reasonable charge under all of the circum- 
stances. 


3. For the purpose of the Sherman Act, 
the relevant market, or line of commerce, 
to be considered in determining whether the 
Act has been violated is to be defined no 
more narrowly than as including the busi- 
ness of providing a marketplace for the 
purchase and sale of fresh fruit at whole- 
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sale in less than carload lots in the Greater 
Boston area. 

4. The defendants have neither exercised 
nor possessed power over prices or com- 
petition in the relevant market, nor have 
they ever attempted to exercise or acquire 
such power. 

5. Even if the defendants had violated 
the Sherman Act by imposing or collecting 
the five-cent charge, the plaintiffs have not 
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been injured in their respective businesses 
or property within the meaning of Section 4 
of the Clayton Act by reason of such 
charge. 

6. Neither Pontefract nor Giovino nor 
Albertson breached any fiduciary duty to 
any of the plaintiffs since they stood in - 
no agency relationship fiduciary or other- 
wise, with any plaintiff in respect to any 
transaction disclosed by the evidence. 


aa 68,987] Raymond E, Bookout, as Administrator v. Schine Chain Theatres, Inc., 
et al. : 


In the United States Court of Appeals for the Second Circuit. No. 183—October 
Term, 1957. Docket No. 23192. Argued February 11, 1958. Decided March 11, 1958. 


Appeal from a judgment of the District Court for the Northern District of New York, 
Fotey, J., presiding, summarily dismissing a complaint to recover treble damages under 
the Anti-Trust Acts. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Civil Damages for Violations of Antitrust Laws 
—Who May Bring Suits—Parties Plaintiff—Stockholder’s Suit to Recover in His Own 
Right.—Assuming that a sale of stocks of a theatre corporation at an auction resulted 
from an illegal stifling of bids by an agreement between the defendant and another person, 
and that this was pursuant to a conspiracy in restraint of trade to restrict the supply of 
films, the administrator of the estate of the individual whose stocks were subjected to the 
illegal stifling of bids at the auction could not maintain a treble damage action for injury 
resulting from the illegal stifling of bids because all claims under the antitrust laws rest 
upon wrongs done by the suppression of competition and must be initiated by a party 
whose commerce has been directly injured. If such a shareholder has sustained injury 
in the sale of his stock through the fraudulent conduct of the purchaser, he does not 
become a person who shall be injured in his business or property by reason of anything 
forbidden in the antitrust laws. 


Also, the court ruled that insofar as the action depended upon any injury to the 
theatre corporation, the claim of the administrator as successor to the individual share- 
holder was only derivative from that injury and that he had no separate claim under the 
antitrust laws but must be content with the increase in value of his shares because of any 
recovery by the corporation. ‘i 

See Private Enforcement and Procedure, Vol. 2, J 9005.85. 

For the appellant: Russell Hardy. 

For the appellees: Frank G, Raichle. 


Before: Hanp, Hincxs and Lumparp, Circuit Judges. 


[Appeal] 


Hanp, Circuit Judge [Jn full text]: Upon 
this appeal, coming as it does from a sum- 
mary judgment dismissing the complaint, 
the plaintiff is concededly entitled to have 
all disputed issues resolved in his favor. 
On that assumption the substance of the 
facts is as follows. The plaintiff is the 
administrator c.t.a. of one, Dickinson, who 
had owned “a controlling interest” in Lock 


City Theatres, Inc., which held title to a 
parcel of land in Lockport, New York, on 
which stood a moving picture theatre. This 
parcel Dickinson leased to the ‘Palace 
Theatre’ until December, 1932, when he 
evicted it for failure to pay rent. There- 
upon he organized another corporation— 
Reliance Theatres, Inc.—to which he let 
the building for ten years: i.e., from January 
1, 1933, to December 31, 1942, he himself 
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holding one-third of the shares and one, 
Dipson, the other two-thirds. Reliance 
Theatres, Inc., used the theatre until Octo- 
ber, 1936, when it was forced to close owing 
to an unlawful conspiracy under the Anti- 
Trust Acts of Schine Chain Theatres, Inc., 
and the individual defendants, by means of 
which they had cut off its supply of films. 
Dickinson had died in December, 1933, and 
his shares in Reliance Theatres, Inc., passed 
to his executors, of whom the plaintiff is 
the successor. 


In May, 1935, after it became apparent 
that the business could not prosper Dickin- 
son’s executors tried to induce the defend- 
ants to buy the shares but they would not 
offer a satisfactory price. Thereupon in 
April, 1936, they got leave from the Surro- 
gate of Niagara County to sell at public 
auction various interests of Dickinson in 
Lock City Theatres, Inc., together with the 
shares held by him in Reliance Theatres, 
Inc. The property was sold on April 21, 
1936, and the only bidders at the sale were 
Schine, one of the defendants, and one, 
Osborne, who acted for Dipson. After 
Osborne had bid more than $25,000 for the 
whole property the bidding was suspended, 
Schine and Dipson conferred, the bidding 
was thereafter resumed, and a bid of Os- 
borne for $37,600 was the last and highest 
bid, and for the purposes of this appeal we 
are to assume that in pursuance of the 
original conspiracy Schine and Dipson agreed 
that Osborne’s bid should prevail, and that 
the property should be struck down to him. 
All the shares in Reliance Theatres, Inc., 
thereupon passed to Dipson, who in turn 
transferred them to Schine. In June, 1935, 
Reliance Theatres, Inc., had brought an 
action under the Anti-Trust Acts in the 
Western District of New York against 
Schine Chain Theatres, Inc., and other cor- 
porations for damages caused to its business 
by the conspiracy. This claim Reliance 
Theatres, Inc., released on October 10, 1936, 
and the release was followed on November 
23, 1936, by a judgment dismissing the 
complaint, 

[Plaintiff's Argument] 


The plaintiff's argument is that, since the 
Supreme Court in Schine Chain Theatres 


1 Westmoreland Asbestos Co. v. Johns-Manville 
Corp., 30 Fed. Supp. 389, aff’d on opinion below, 
113 F. 2d 114; Peter v. Western Newspaper 
Union [1953 TRADE CASES ]f 67,408]; 200 F. 2d 
867 (C. A. 5); Gerli v. Silk Association, 36 Fed. 
Supp. 959 (S. D. N. Y.). 
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v. United States [1948-1949 TrapE CASES 
J 62,245], 334 U. S. 110, decided that the 
defendants had been engaged in a con- 
spiracy under the Anti-Trust Acts, Dickin- 
son and the plaintiff as his successor, as 
shareholders would have made out a prima 
facie case against the defendants under § 16, 
Title 15 U. S. C. However, so far as the 
action depends upon any injury to Reliance 
Theatres, Inc., the plaintiff’s claim is only 
derivative from that injury and it is well 
established that he has no separate claim 
under the Anti-Trust Acts,’ but must be 
content with the increase in value of his 
shares because of any recovery by the cor- 
poration. That was true before the passage 
of the Clayton Act in 1914,7 which is a 
circumstance of importance in interpreting 
the Clayton Act itself.® 


[Additional Claim] 


However, the plaintiff alleges that he has 
an additional claim, quite aside from any 
loss as a shareholder from the injury caused 
to the corporation. This position he asserts 
in such indefinite terms that we are not 
quite sure of its basis; but, as we under- 
stand it, it is that the sale of the shares 
at the auction in 1936, resulted from an 
illegal stifling of bids by agreement be- 
tween Dipson and Schine, and since that 
was in pursuance of the original conspiracy, 
it was a separate wrong, individual to 
Dickinson’s executors, for which an action 
will lie. It would seem on this theory that 
at best any recovery would be limited to 
the difference between the value of the 
shares, depreciated as they were by the 
conspiracy but sold at a fair auction, and 
the actual price that they fetched at the 
auction conducted as it was. However, we 
shall not take up that question because, as 
we understand the authorities, the Anti- 
Trust Acts do not cover such losses. 


[Recovery Denied] 


It is indeed true that a shareholder may 
sue for injury to his shares because of con- 
duct that is also an injury to the corpora- 
tion. For example, Ritchie v. McMillen, 79 
Fed. Rep. 522 (C. A. 6) upheld the claim 
of a shareholder who had lost his shares 

* Loeb v. Hastman Kodak Co., 183 Fed. Rep. 
704 (C. A. 3); Ames v. American T. & T. Co., 
166 Fed. Rep. 820 (D. C. Mass.). 


8 Apex Hosiery Co. v. Leader [1940-1943 
TRADE CASES { 56,039]; 310 U. S. 469, 483. 
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by the misconduct of a pledgee although 
this wrong was also a wrong to the cor- 
poration. As a new question it might per- 
haps be argued that if a shareholder, or a 
creditor, or any other person has been 
injured by a conspiracy under the Anti- 
Trust Acts, a claim arises in his favor quite 
separate from any claim of the corporation. 
Be that as it may, this has not been the 
course of the decisions, which have dis- 
tinguished between injuries arising directly 
from a conspiracy and those that are only 
“indirectly” or “incidentally” its result. 
Such was the situation in Loeb v. Eastman 
Kodak Co., supra, 709 (183 Fed. Rep. 704); 
Westmoreland Asbestos Co. v. Johns-Manville 
Co., supra (30 Fed. Supp. 589, aff’d 113 F. 
2d 114); Peter v. Western Newspaper Union, 
supra (200 F. 2d 867, 872, 873); Productive 
Inventions v. Trico Products Corp. [1955 
TRADE CASES J 68,104], 224 F. 2d 678 (C. A. 
2); and Gerli v. Silk Association of America, 
supra (36 F. 2d 959). These cases decide, 
not only that the shareholder is not entitled 
to recover by separate action for his share 
of the corporate loss, but that for relief 
from any injury suffered by him individually, 
even though it has resulted from the execu- 
tion of the conspiracy, he must look to the 
general municipal law. The liabilities that 
the Anti-Trust Acts create are confined to 
injuries immediately affecting interstate com- 
merce. A close parallel is Peterson v. Borden 
Co, 50 F; 2d 644 (C. A. 7), where the 
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plaintiff asserted that the defendants, as a 
preliminary to the execution of a conspiracy 
to monopolize the milk business, procured 
by fraud his shares of stock in one of the 
corporations merged in restraint of trade. 
Alschuler, J., said (pp. 645, 646) that the 
“statute was not designed to give to stock- 
holders who have been defrauded in the 
sale of their stock treble damages for their 
injuries, nor indeed any new or additional 
remedy for such injury.” If such a share- 
holder “has sustained injury in the sale of 
his stock through the fraudulent conduct 
of the purchaser he does not become a ‘per- 
son who shall be injured in his business or 
property by reason of anything forbidden 
in the anti trust laws.’” It is not therefore 
because Dickinson’s executors may not have 
been injured, if Schine and Dipson stifled 
the bidding at the auction, that no action 
will lie. We may indeed assume that it 
would have been possible for them to reopen 
the sale, reacquire the shares, and then 
compel Reliance Theatres, Inc., to bring 
suit against the Schine conspiracy to re- 
cover treble damages, by which the value 
of their shares would have been correspond- 
ingly enhanced. The action at bar will not 
lie because all claims under the Anti-Trust 
Acts rest upon wrongs done by the suppression 
of competition and must be initiated by a 
party whose commerce has been directly 
injured. 
Judgment affirmed. 


[7 68,988] Barclay Pharmacy, Inc. v. 170 Nassau Corp. 


In the New York Supreme Court, New York County, Special Term, Part III. 
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N. Y. L. J., No. 53, page 7. Dated March 18, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses.— 
A motion for a temporary fair trade injunction was granted where the defendant attempted 
to assert numerous defenses in wholly conclusory fashion and which, in any event, were 


incapable of defeating the motion. 
See Fair Trade, Vol. 1, 3354.34. 


[Temporary Injunction Granted] 


McGrvern, Justice [In full text]: Plaintiff 
moves for a temporary injunction in en- 
forcement of the Feld Crawford Act. De- 
fendant has attempted to assert numerous 


defenses in wholly conclusory fashion and 
which in any event are incapable of defeat- 
ing the application. The motion is granted. 
Bond is fixed in the sum of $500. Settle 
order. 


Trade Regulation Reports 
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Bristol-Myers Co. v. Two Guys From Massapequa, Inc. aeB268 
[68,989] Bristol-Myers Co. v. Two Guys From Massapequa, Inc. 
In the New York Supreme Court, New York County, Special Term, Part III. 139 


N. Y. L. J., No. 55, page 6. Dated March 20, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Insufficiency 
of Defenses.—A fair trader was granted a temporary fair trade injunction where the 
claimed offending sales were not denied. The defense that another action was pending 
in which the same defendants had already been enjoined for similar misconduct was 
wholly insufficient since this plaintiff was not a party to the other action. 


See Fair Trade, Vol. 1, ] 3420. 


[Temporary Injunction Granted] 
SaypoL, Justice [Jn full text]: Motion for 
a temporary injunction in enforcement of 
the Feld-Crawford Act is granted. The 
sole opposition in the form of an affidavit 
by an attorney who does not deny the 
questionable transactions is wholly insuffi- 


cient, as is the suggestion that another 
action is now pending in which the same 
defendants have already been enjoined for 
similar misconduct. This plaintiff is not 
a party to the other action. The plaintiff 
will furnish an undertaking in the sum of 
$250. Settle order. 


[7 68,990] Gillette Co. v. Seventeen Merchandise Corp. 


In the New York Supreme Court, New York County, Special Term, Part III. 
N. Y. L. J., No. 57, page 6. Dated March 24, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Proof.—A 
fair trader was denied a temporary fair trade injunction where the defendant claimed 
that it acquired the merchandise prior to any notice from the fair trader and without 
knowledge at the time of such purchase that the fair trader’s products were fair traded. 
The defendant acquired the business where the sales were alleged to have taken place 
in January, 1958. There was no denial by the fair trader that this information had been 
communicated to the fair trader’s attorneys prior to the suit. 


See Fair Trade, Vol. 1, J 3354.34. 
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[Temporary Injunction Denied] 

SAyYPoL, Justice [Jn full text]: Plaintiff 
moves for a temporary injunction in en- 
forcement of the Feld-Crawford Act. The 
business conducted by the defendant at the 
place where the offering sales are claimed 
to have been made was acquired by the 
defendant in January, 1958. It claims to 
have acquired its merchandise prior to any 


notice received from the plaintiff and with- 
out knowledge at the time of such purchase 
from the plaintiff or any other manufacturer 
that plaintiff's products were fair traded. 
There is no denial of the assertion that this 
information was communicated prior to suit 
to the attorneys for the plaintiff. The motion 
is denied. Order signed. 


[| 68,991] Gillette Co, v. 170 Nassau Corporation. 


In the New York Supreme Court, New York County, Special Term, Part III. 
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N. Y. L. J., No. 58, page 6. Dated March 25, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Availability 
of Defenses.—A fair trader was granted a temporary fair trade injunction where the 
mere assertion by the defendant that the articles sold were acquired before notice of the 
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fair trade program was insufficient and conclusory. The defenses that the defendant 
conducts a wholesale business and that another suit charging unlawful fair trade activities 
was pending against the defendant, brought against it by a person not a party to this 
action, were not properly supported and were incapable of defeating the motion. Also, 
the uniqueness of the fair trader’s product did not negative open competition. 


See Fair Trade, Vol. 1, 3420. 


[Temporary Injunction Granted] 


SaypoL, Justice [Jn full text]: Plaintiff 
moves for a temporary injunction in en- 


petition. The defenses that defendant con- 
ducts a wholesale business and that another 
suit charging unlawful fair trade activities 


forcement of the Feld-Crawford Act. Notice 
of plaintiff’s fair trade program was given 
to the defendant on September 16, 1957. 
The mere assertion that the articles sold 
were acquired before notice is insufficient 
and conclusory. Nor does the uniqueness 


is pending against the plaintiff [defendant] 
brought against it by a person not a party 
to this action are not properly supported 
and are incapable of defeating the motion. 
The motion is granted. Bond is fixed in 
the sum of $250. Settle order. 


of plaintiff’s product negative open com- 


[| 68,992] Marsh v. White of Massapequa, Inc. 


In the New York Supreme Court, Nassau County. 
Dated March 14, 1958. 
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New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief— 
Availability of Defenses.—A retailer was granted a temporary injunction restraining a 
competing retailer from violating certain fair trade agreements where the claimed offending 
sales were not denied. The defendant’s contentions that other competitors were similarly 
violating the fair trade agreements, that the plaintiff had not offered proof of damages, 
and that the distributor’s indifference to compelling enforcement of the agreements barred 
the relief sought were rejected. No proof of actual damages sustained is required, and 
it is no bar to the relief sought that the distributor did not proceed by action to enforce 


violations of the fair trade agreements. 
See Fair Trade, Vol. 1, J 3362.34, 3440.34. 


[Temporary Injunction Granted] 


Rircutr, Justice [In full text]: In this 
motion plaintiff retail druggist makes ap- 
plication for a temporary injunction re- 
straining defendant competitor from an 
alleged violation of fair trade agreements. 
It is significant that in the affidavits in 
opposition that no denial of the acts charged 
is made. Rather the defendant charges 
similar violations to other competitors in 
the area and asserts no proof of damage 
has been offered by plaintiff and that the 
distributor’s indifference to compelling en- 
forcement of the agreements bars the relief 
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sought by plaintiff. The court disagrees 
with defendant’s contentions. Where there 
is an asserted violation of the statute no 
proof of actual damages sustained is re- 
auired to obtain injunctive relief (Calvert 
Distillers Corp’n v. Nussbaum Liquor Store, 
166. Mise. 342, 2 N. Y. S. 2d 320). That 
the distributor did not proceed by action 
to enforce violations of fair trade agree- 
ments is no bar to the relief sought (Sea- 
gram Distillers Corporation v. Ackerman, 263 
Appi Dive LOG" 33 INI Gar'Ss 205937)" ihe 
application is granted and the plaintiff is 
directed to furnish a surety company bond 
in the amount of $2,500. 
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[{ 68,993] Mandel Brothers, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. September Term 1957 
—January Session 1958. No. 12128. Dated April 1, 1958. 


On Petition to Set Aside an Order of the Federal Trade Commission. 


Fur Products Labeling Act 


Fur Labeling—Fur Products Labeling Act—Validity of Federal Trade Commission 
Rule Relating to Price and Value Misrepresentations—Power to Prohibit Price and Value 
Misrepresentations—The Federal Trade Commission acted within its powers under the 
Fur Products Labeling Act in promulgating Rule 44 of the Rules and Regulations under 
the Act, which specifically prohibits various forms of misrepresentations as to the price 
and value of furs, even though the Fur Products Labeling Act itself does not expressly 
refer to misrepresentations as to price and value. The intention of the Act was to reach 
all misrepresentations in advertising, including those relating to prices and value. 


See Fur Labeling, Vol. 2, { 6631. 


Fur Labeling—Fur Products Labeling Act—Activities in Commerce—Interstate Com- 
merce.—The sale of furs and fur products to persons residing outside of Illinois, the ad- 
vertising in newspapers having interstate circulation, and the out-of-state origin of most 
of the furs sold were ample evidence from which the Federal Trade Commission could 
find that a department store was engaged in interstate commerce. 


See Unfair Practices, Vol. 2, 5005; Fur Labeling, Vol. 2, [ 6614. 


Fur Labeling—Fur Products Labeling Act—False Invoicing of Furs—Definition of 
Invoicing.—A sales slip given by a retailer to a customer is not an “invoice” within the 
meaning of Section 2(f) of the Fur Products Labeling Act. The statutory definition is 
plain and unambiguous and to come within its terms an “invoice” must be something 
issued in connection with a commercial dealing to a purchaser or any other person who is 
engaged in dealing commercially. Under no circumstances is a sales slip given to a 
customer by a retailer a written account, memorandum, list, or catalog issued in connection 
with a commercial dealing. An invoice is not brought down to the retail level by this 
section. Therefore, a department store did not violate Section 3(b) of the Fur Products 
Labeling Act, which prohibits false invoicing of furs, when it failed to place certain infor- 
mation upon the sales slips given to customers. 


See Fur Labeling, Vol. 2, J 6610, 6621. 


Fur Labeling—Fur Products Labeling Act—Federal Trade Commission Enforcement 
—Defenses.—The fact that violations of the Fur Products Labeling Act were technical and 
trivial is no defense to a Federal Trade Commission proceeding charging a department 
store with misbranding furs. If such an excuse were valid, the enforcement of the Act 
would be virtually impossible. 


See Fur Labeling, Vol. 2, 6645. 


Fur Labeling—Fur Products Labeling Act—Naming of Individual Respondents— 
Extent of Federal Trade Commission’s Jurisdiction—The Federal Trade Commission 
properly included in a cease and desist order a corporation’s officers, representatives, 
agents and employees, although only the corporation itself was named in the complaint. A 
corporation can act only through its agents. Accordingly, so much of the court’s decision 
in R. J. Reynolds Tobacco Co, v, FTC, 1950-1951 Trape Cases { 62,934, 192 F. 2d 535, as 
pertains to this question is overruled. 

See Unfair Practices, Vol. 2, J 5201.414; Fur Labeling, Vol. 2, 6645. 

Fur Labeling—Fur Products Labeling Act—False Advertising—False Labeling— 
Sufficiency of Evidence——A Federal Trade Commission order prohibiting a department 
store from (1) misbranding fur products by failing to affix labels showing the names of 
the animals producing the furs contained in the fur product, the name of the country of 
origin of any imported furs used in the fur product, that the fur product contains bleached, 
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dyed, or artificially colored fur, and by setting forth on labels attached to fur products re- 
quired information in abbreviated form or in handwriting, or non-required information 
mingled with required information, (2) falsely advertising fur products through the use of 
any advertisement which represents that the regular or usual price of any fur product 
1s In any amount which is in excess of the price at which it usually and customarily sells 
such product, and (3) making such pricing claims unless it maintains full and adequate 
records disclosing the facts upon which such claims are based, was affirmed. However, 
that part of the order prohibiting the department store from misbranding fur products by 
failing to affix labels showing that the fur product contains used fur and that the fur product 
is composed in substantial part of paws, tails, bellies, or waste fur, and from failing to 
include the name, or other identification issued and registered by the Commission, of one 
or more persons who manufactured such fur product for introduction into commerce, was 
deleted on the ground that there was a lack of evidence to support the Commission’s order. 


See Fur Labeling, Vol. 2, J 6625.20, 6631.30. 


For the petitioner: William G. Blood and Samuel H. Horne. 
For the respondent: James E. Corkey and Alvin L. Berman. 


Affirming, as modified, a Federal Trade Commission cease and desist order in Dkt. 6434. 


Before Durry, Chief Judge, SCHNACKENBERG and ParKINSON, Circuit Judges. 


[FTC Order—Review] 


PARKINSON, Circuit Judge [In full text]: 
The petitioner, Mandel Brothers, Inc., is a 
Delaware corporation. It owns and oper- 
ates a large department store in Chicago, 
Illinois with annual sales of approximately 
$32,000,000. It has two fur departments, 
one on the fifth floor and the other in the 
basement. 

The petitioner is here seeking to set aside 
a cease and desist order entered July 5, 
1957 under the Fur Products Labeling Act, 
Title 15 U. S. C. A. § 69 et seg. by the re- 
spondent Federal Trade Commission. There 
are five contested issues. 


[nterstate Commerce] 


The first is whether the petitioner’s ac- 
tivities constitute interstate commerce sub- 
ject to the jurisdiction of the Federal Trade 
Commission. 


The parties stipulated that furs and fur 
products sold by petitioner were shipped 
to and received by it from outside the State 
of Illinois. Petitioner’s fur department 
managers testified that they went to New 
York City ten or twelve times a year to 
buy furs for their departments and that 
most of the furs that are sold in the peti- 
tioner’s store are bought there. There was 
also evidence that the petitioner advertised 
in the Chicago, Tribune, the Chicago Sun- 
Times and the Chicago American, all of which, 
as stipulated by the parties, have interstate 
circulation and that furs were sold to non- 
residents of Illinois and sent to an out of 
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state address. The witness Hill, manager 
of petitioner’s fifth floor fur department, 
testified that Commission’s Exhibit 12, a 
sales slip, had no Illinois sales tax thereon 
and therefore the goods would have to be 
delivered outside the State of Illinois. Com- 
mission’s Exhibits 19 and 20 also show 
similar sales to residents of Indiana upon 
which no Illinois sales tax had been charged. 
Accordingly there was ample evidence in 
the record from which the Commission 
could find that the petitioner was engaged 
in interstate commerce. DeGorter v. Federal 
Trade Commission [1957 TRADE CASES 
7 68,691], 9 Cir. 1957, 244 F. 2d 270. The 
case of Federal Trade Commission v. Bunte 
Brothers [1940-1943 Trape Cases { 56,098], 
1941, 312 U. S. 349 cited by the petitioner 
is inapposite in that Bunte Brothers’ sales 
were made exclusively in Illinois. 


[FTC Rules—V alidity] 


The second issue is whether the Com- 
mission’s Rule 44 under the Act is a valid 
exercise of the authority delegated to the 
Commission. 

Section 8(a)(1)(b) of the Act authorizes 
the Commission to prescribe, inter alia, such 
rules and regulations as may be necessary 
and proper for purposes of the administra- 
tion and enforcement of the Act. 


Section 5(a)(5) provides: 


“Hor the purposes of this Act, a fur 
product or fur shall be considered to be 
falsely or deceptively advertised if any 
advertisement * * * which is intended 
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to aid, promote, or assist directly or indi- 
rectly in the sale or offering for sale of 
such fur product or fur * * * contains 
any form of misrepresentation or decep- 
tion, directly or by implication, with re- 
spect to such fur product or fur; * * *.” 


[Object of Act] 


We agree with the Ninth Circuit in DeGorter 
when it said, “the intention was to reach all 
misrepresentations in advertising, including 
those relating to prices and value. If any 
doubt exists about the matter the clause 
under consideration indicates the intention 
to include them. The Commission was right 
in so interpreting the statute and acted 
within its powers in promulgating the rule 
under discussion.” 


[Price Representations | 


The Commission found that certain fur 
products sold by the petitioner for $244 
were the same ones advertised in the Chi- 
cago Tribune on October 2, 1954 as “Usually 
$299 to $399” the net effect of which was to 
mislead and deceive purchasers as to the 
amount of savings to be realized. We be- 
lieve that finding is supported by substantial 
evidence. Mandel called its manager of 
the fifth floor fur department as a witness 
but made no attempt to prove these gar- 
ments were usually sold at $299 to $399. 
Petitioner’s contention that the issue here 
is not the regular and usual price of the 
specific garments sold by Mandel but the 
regular and usual price of similar or com- 
parable garments fails inasmuch as the cus- 
tomer would make no such distinction. 
Moreover, there is no evidence in this 
record that the regular and usual price of 
similar or comparable garments was $299 
to $399. 

The third issue is whether the evidence as 
to labeling, invoicing, advertising and rec- 
ord-keeping is such as to warrant and sup- 
port the Commission’s cease and desist 
order. 


[Record-Keeping] 


What we have held as to advertising is 
dispositive of that question. The evidence 
of Mandel’s fur salon manager that Mandel 
had no definite records showing the gar- 
ments that had been sold at the advertised 
price gives adequate support to the order 
of the Commission as to inadequate record- 
keeping. 
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[Labeling] 


As to the labeling the Hearing Examiner 
found that Mandel had not violated subdi- 
visions (B), (D) and (E) of §4(2) of the 
Act and his cease and desist order did not 
include these subdivisions. The Commis- 
sion, on appeal, specifically found that there 
was no evidence as to violation of these 
same subdivisions but did include them in 
its cease and desist order. The Supreme 
Court in its opinion in Federal Trade Com- 
mission v. Ruberoid Co. [1952 TRrApE CASES 
{ 67,279], 1952, 343 U. S. 470, 473 held that, 
“the Commission is not limited to prohibit- 
ing the illegal practice in the precise form 
in which it is found to have existed in the 
past” and also in Federal Trade Commission 
v. National Lead Co. [1957 TrapE CasEs 
7 68,629], 1957, 352 U. S. 419, 431 “that 
those caught violating the Act must expect 
some fencing in.” However, here the Com- 
mission specifically found that there was 
no evidence of any violation of subdivisions 
(B), (D) and (E) of §4(2). We find no 
difficulty in subscribing to the doctrine that 
a cease and desist order does not have to 
be limited to the illegal practice in the pre- 
cise form it is found to exist or that those 
caught violating the Act must expect some 
fencing in but we cannot affirm an order 
requiring one to cease and desist from 
doing that which the Commission specific- 
ally found it did not do. 


[Defenses] 


The petitioner concedes that it has vio- 
lated subdivisions (A), (C) and (F) of §4 
(2) and Rules 4 and 29 promulgated under 
§$8(a)(2)(b). It attempts to excuse its 
violations upon the ground that they are 
technical and trivial. If such an excuse 
were valid the enforcement of the Act would 
be virtually impossible. In this we find no 
merit. 

[False Invoicing of Furs] 


The Commission contends that when 
Mandel failed to place certain information 
upon the sales slip given to the consumer 
that constituted a violation of §3(b) of the 
Act. Petitioner argues that a sales slip is 
not an “invoice” within the meaning of the 
Act. The word “invoice” has an accepted 
meaning in the commercial world. It is a 
written account or itemized statement of 
merchandise shipped or sent to a purchaser 
or consignee with the quantity, value or 
prices and charges set forth. However, the 
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Fur Products Labeling Act defines the term 
and we must look to that definition for its 
meaning. 

Section 2(f) of the Act defines “invoice” 
as: 

“a written account, memorandum, list, 
or catalog, which is issued in connection 
with any commercial dealing in fur prod- 
ucts or furs, and describes the particulars 
of any fur products or furs transported 
or delivered to a purchaser, * * * or 
any other person who is engaged in dealing 
commercially in fur products or furs.” 
(our emphasis) 


[Definition of Invoice] 

This statutory definition is plain and un- 
ambiguous and to come within its terms an 
“invoice” must be something issued in con- 
nection with a commercial dealing to a 
purchaser or any other person who is en- 
gaged in dealing commercially. Under no cir- 
eumstances is a sales slip given to a 
customer by a retailer a written account, 
memorandum, list, or catalog issued in con- 
nection with a commercial dealing. An in- 
voice is not brought down to the retail level 
by this section. 


[Statutory Construction] 


The respondent attempts to buttress its 
position with excerpts from hearings be- 
fore a congressional committee. However, 
when the language used in a statute is clear 
and unambiguous its legislative history can- 
not control the interpretation as “such aids 
are only admissible to solve doubt and not 
to create it.” Railroad Commission of Wis- 
consin v. Chicago, Burlington & Quincy Rail- 
road Company, 1922, 257 U. S. 563, 589. “In 
proper cases, such reports are given con- 
sideration in determining the meaning of a 
statute, but only where that meaning is 
doubtful. They cannot be resorted to for 
the purpose of construing a statute contrary 
to the natural import of its terms.” United 
States v. Shreveport Grain & Elevator Co., 
1932, 287 U. S. 77, 83. There is no doubt 
as to the meaning of “invoice” as defined 
by the statute. It is clearly not a sales slip 
at the retailer-customer level. 


We agree with the Commission that a 
limiting clause is to be restrained to the 
last antecedent unless the subject requires 
2 different construction. If the last ante- 
tedent were “any person” instead of “any 
other person” the word “purchaser” might 
not be limited to one engaged in dealing 
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commercially in fur products or furs. How- 
ever, when the statute says purchaser or 
any other person who is so engaged the 
limitation clearly applies to purchaser. No 
other meaning is possible particularly when 
“invoice” is also defined by the Act as 
something which is issued in connection with 
any commercial dealing in fur products or 
furs. 


[Prohibition of Certain Violations] 


The fourth issue is whether the Commis- 
sion, having found that there was no evi- 
dence of certain violations, properly included 
prohibition of those violations in its cease 
and desist order. As the order must be 
modified and those portions deleted there- 
from pursuant to our determination of the 
third issue consideration of this issue is no 
longer necessary. 


[Scope of FTC Order] 


The fifth issue is whether the Commission 
properly imposed its cease and desist order 
on Mandel’s officers, representatives, agents 
and employees when only Mandel itself was 
named in the complaint. 

The petitioner is a corporation. A cor- 
poration can act only through its agents. 
This rule of law is so elementary that cita- 
tion of authorities is certainly not required. 

We did hold in R. J. Reynolds Tobacco 
Co. v. Federal Trade Commission [1950-1951 
TRADE Cases { 62,934], 7 Cir., 1951, 192 F. 
2d 535, 540 that the Commission was with- 
out authority to include officers, agents, 
representatives and employees in its cease 
and desist order. We did make a distinc- 
tion in Anchor Serum Company v. Federal 
Trade Commission [1954 TRADE CASES 
{ 67,921], 7 Cir., 1954, 217 F. 2d 867, 874. 
We have given careful consideration to the 
question and have come to the conclusion 
that we were in error in Reynolds. Accord- 
ingly so much of our decision therein as 
pertains to this question is overruled. 

We hold that the Commission did have 
the power to include in its cease and desist 
order Mandel’s officers, representatives, 
agents and employees. 


[Order Modified and Affirmed] 

The cease and desist order here under 
review is hereby ordered modified by delet- 
ing therefrom subdivisions (b), (d) and (e) 
of subsection 1 of A and all of B. 

The order as modified is AFFIRMED. 
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[1 68,994] United States v. The B. F. Goodrich Company and The Dayton Rubber 
Company. 

In the United States District Court for the Southern District of New York. Civil No. 
131-283. Filed March 31, 1958. 


Case No. 1376 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Allocation of 
Markets and Customers.—Two rubber companies were prohibited by a consent decree 
from entering into any agreement with any foreign person to allocate or divide, or refrain 
from competing in or for fields, markets, or territories for the sale of sponge rubber. 


See Combinations and Conspiracies, Vol. 1,  2005.055. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Export and 
Import Control—Two rubber companies were prohibited by a consent decree from enter- 
ing into any agreement with any foreign person to restrict or prevent imports into or 
exports from the United States of sponge rubber. 


See Combinations and Conspiracies, Vol. 1, § 2005.718. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Patents— 
Agreements Not to License Others.—Two rubber companies were prohibited by a consent 
decree from entering into any agreement to refuse to license patents or technology. 


See Combinations and Conspiracies, Vol. 1, {[ 2013.360. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Price Fixing. 
—Two rubber companies were prohibited by a consent decree from entering into any 
agreement with a foreign person to fix prices or other terms or conditions of sale to or 
for third persons with respect to sponge rubber. 


See Combinations and Conspiracies, Vol. 1, J 2005.055. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Pooling of 
Interests—Two rubber companies were prohibited by a consent decree from entering into 
any agreement to share or limit the expenditures for research to be undertaken in con- 
nection with sponge rubber. 


See Combinations and Conspiracies, Vol. 1, { 2005.751. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Restricting 
Power to Grant Licenses.—Two rubber companies were prohibited by a consent decree 
from affording to any other person (other than through the grant of an exclusive license 
or an assignment of title) the right of approval or disapproval of the application of any 
third person for a patent or technology license. 


See Combinations and Conspiracies, Vol. 1, J 2013.430. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Exchange of 
Information—Two rubber companies were prohibited by a consent decree from entering 
into any agreement to furnish information relating to the volume of sale of sponge rubber. 
However, the rubber companies could report information as to total sales of -sponge 
rubber which were subject to an obligation to make royalty payments, and could premit 
the inspection of their records by independent auditors to verify such reports. 


See Combinations and Conspiracies, Vol. 1, { 2005.730. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Cancellation of Agreements.—Two rubber companies were required by a consent decree 
to cancel certain agreements and were enjoined from renewing any of such agreements 
(other than existing royalty and licensing obligations to a specified individual) or from 


entering into any other agreement containing any provision inconsistent with any provision 
of the consent decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60. 


1 68,994 


© 1958, Commerce Clearing House, Inc. 


Number 98—225 


4-18-58 Cited 1958 Trade Cases 


U.S. v. B. F. Goodrich Co. 


73,957 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Compulsory Licensing of Patents——Two rubber companies were directed by a consent 
decree, for so long as they had joint ownership of specified patents, to grant to any 
applicant making written request therefor a license under any, some or all of such patents 
upon at least as favorable terms as were contained in any license agreement issued to any 
third person. If either of the companies obtained sole ownership of any one or more of 
the specified patents and if such company, either individually or jointly with the other 
company, licensed or had licensed any person under any of the patents, then such company 
was directed to grant to any applicant making written request therefor a license under 
any, some or all of such licensed patents upon at least as favorable terms as were contained 
in any license agreement issued to any third person by such company. No such license 
agreement could contain any provision obligating the licensee to grant to the licensor any 
patent rights with respect to the subject matter of such agreement unless such grant of 


rights was on a non-exclusive basis. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, and W. D. Kilgore, 
Jr., Baddia J. Rashid, Philip L. Roache, Jr., Charles F. B. McAleer, and Joseph J. 


O’Malley, Attorneys, Department of Justice. 


For the defendants: White & Case, and Edgar Barton, for The B. F. Goodrich Com- 
pany; Jerrold G. Van Cise, for The Dayton Rubber Company. 


Final Judgment 


FREDERICK VAN PELT BryAn, District Judge 
[In full text]: Plaintiff, United States of 
America, having filed its complaint herein 
on March 3lst, 1958, the defendants having 
appeared and filed their answers to the com- 
plaint denying the substantive allegations 
thereof, and the parties hereto, by their 
respective attorneys, having consented to 
the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein, and without said judgment 
constituting evidence or an admission by 
any party hereto with respect to any such 
issues; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein or admis- 
sion by any party hereto in respect of any 
issue, and upon consent of all parties hereto, 
it is hereby ordered, adjudged and decreed, 
as follows: 

ip 


[Sherman Act] 


This Court has jurisdiction of the subject 
matter of this action and of the parties here- 
to. The complaint states a claim against the 
defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,’ com- 
monly known as the Sherman Act, as 
amended. 
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II 
[Definitions] 

As used in this Final Judgment: 

(A) “Goodrich” means the defendant, 
The B. F. Goodrich Company, a New York 
corporation, having its principal office at 
Akron, Ohio; 

(B) “Dayton” means defendant, The Day- 
ton Rubber Company, an Ohio corporation, 
having its principal office at Dayton, Ohio; 

(C) “English Group” means The Moulded 
Hair Company Limited of 117 Victoria 
Street, London, S. W. 1, England, Doctor 
Joseph Anton Talalay of 11 Beachwood Lane, 
New Haven, 11, Connecticut, and Joseph 
Arthur Howard of 117 Victoria Street, 
London, S. W. 1, England, or any of them; 

(D) “Sponge rubber” means foam rubber 
and foam rubber products produced by any 
process; 

(E) “Patents” means all United States 
Letters Patent relating to, but only in so 
far as they relate to, sponge rubber pro- 
duced by any process which includes the 
steps of freezing foamed latex and of in- 
troducing coagulant into the frozen foam; 

(F) “Technology” means such technical 
information as is necessary for the efficient 
exploitation of the patents; 

(G) “Person” means an individual, part- 
nership, firm, corporation, or any other legal 
entity [for the purpose of this definition a 
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defendant, its subsidiaries, officers, directors, 
agents and employees shall be deemed to be 


one person]. 
III 


[Applicability of Decree] 


The provisions of this Final Judgment 
shall apply to the defendants Goodrich and 
Dayton, their officers, directors, agents, em- 
ployees, successors and assigns, and to those 
persons in active concert or participation 
with any defendant who receive actual notice 
of this Final Judgment by personal service 
or otherwise. 


IV 
[Agreements Cancelled] 


(A) Defendants are ordered and directed 
to terminate and cancel, to the extent not 
heretofore cancelled, expired, terminated or 
superseded, the following agreements: 

(1) Agreement dated May 20, 1938, be- 
tween The Sponge Rubber Products Com- 
pany and the English Group; 


(2) Agreement dated October 27, 1944, 
between The Sponge Rubber Products Com- 
pany and the English Group; 

(3) Agreement dated November 22, 1946, 
between The Sponge Rubber Products Com- 
pany and the English Group; 

(4) Agreement dated April 7, 1948, be- 
tween The Sponge Rubber Products Com- 
pany and the English Group; 

(5) Agreement dated September 19, 1939, 
between Dayton and the English Group; 

(6) Agreement dated June 5, 1940, be- 
tween Dayton and the English Group; 

(7) Agreement dated January 30, 1947, 
between Dayton and the English Group; 

(8) Agreement dated March 10, 1947, be- 
tween Dayton and the English Group. 


(B) Defendants are each ordered and 
directed to modify within six months from 
the date of this Final Judgment the agree- 
ment dated May 5, 1948, between Dayton 
and The Sponge Rubber Products Company 
by terminating and cancelling any provision 
thereof in violation of any provision of this 
Final Judgment; 

(C) Each of the defendants is enjoined 
and restrained from adhering to, perform- 
ing, reviving or renewing any of the agree- 
ments or provisions thereof cancelled pursuant 
to subsections (A) and (B) of this Section 
IV, other than existing royalty and licensing 
obligations to Dr. Talalay, and from enter- 
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ing into or adhering to any other agreement, 
contract or understanding which contains 
any provision which is contrary to or in- 
consistent with any provision of this Final 
Judgment. 

V 


[Allocating Markets] 


Defendants are each enjoined and re- 
strained from combining or conspiring or 
from entering into, adhering to, performing, 
maintaining, furthering, directly or indirectly, 
or claiming any rights under, any contract, 
agreement or understanding with the English 
Group, its successors or assigns, or any 
other foreign person, to: 

(A) Allocate or divide, or refrain from 
competing in or for fields, markets, or ter- 
ritories for the sale of sponge rubber; 


(B) Restrict or prevent imports into or 
exports from the United States of sponge 
rubber; 


(C) Fix, establish, determine or maintain 
prices or other terms or conditions of sale 
to or for third persons with respect to 
sponge rubber. 

Vil 


[Prohibited Activities] 


Defendants are enjoined and restrained 
from combining or conspiring or from enter- 
ing into, adhering to, performing, maintain- 
ing, furthering, directly or indirectly, or 
claiming any rights under, any contract, agree- 
ment or understanding with each other to: 

(A) Refuse to license patents or technology; 

(B) Share or limit the expenditures for 
research to be undertaken in connection 
with sponge rubber; 

(C) Furnish information relating to the 
volume of sales of sponge rubber, provided, 
however, that the defendants may report 
information as to total sales of sponge rub- 
ber which are subject to an obligation to 
make royalty payments, and may permit the 
inspection of their records by independent 
auditors to verify such reports. 


Wal 
[Licensing Restrictions] 

Each defendant is enjoined and restrained 
from affording to any other person (other 
than through the grant of an exclusive 
license or an assignment of title) the right 
of approval or disapproval of the applica- 


tion of any third person for a patent or 
technology license. 
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VIII 
[Specific Relief—Compulsory Licensing| 


(A) For so long as defendants have joint 
ownership of any of the patents listed in 
Schedule A annexed hereto [not repro- 
duced], each of the defendants is ordered 
and directed to grant to any applicant mak- 
ing written request therefor, a license under 
any, some or all of said patents upon at least 
as favorable terms as are contained in any 
license agreement to any third person here- 
tofore or hereafter executed. No such li- 
cense agreement shall contain any provision 
obligating the licensee to grant to the li- 
censor any patent rights with respect to the 
subject matter of said agreement unless 
such grant of rights is on a non-exclusive 
basis. 

(B) If either of the defendants obtains 
sole ownership of any one or more of the 
patents listed in said Schedule A [not re- 
produced], and if such defendant, either 
individually or jointly with the other de- 
fendant, licenses or has licensed any person 
under any of the said patents, then such de- 
fendant is ordered and directed to grant to 
any applicant making written request there- 
for, a license under any, some or all of said 
licensed patents upon at least as favorable 
terms as are contained in any license agree- 
ment issued to any third party by said 
defendant. No such license agreement shall 
contain any provision obligating the licensee 
to grant to the licensor any patent rights 
with respect to the subject matter of said 
agreement unless such grant of rights is on 
a non-exclusive basis. 

(C) Each defendant is enjoined and re- 
strained from instituting, or threatening to 
institute, or maintaining any action or pro- 
ceeding against any person or acts of in- 
fringement of any patent or patents owned 
or controlled by the defendants and required 
to be licensed under this Section VIII, 
unless such person has refused to enter 
into a license agreement as provided in this 
Section VIII of this Final Judgment within 
a reasonable time after a written tender of 
such a license agreement has been made by 
either of the defendants. 

(D) Nothing herein shall prevent any 
applicant from attacking the validity or 
scope of any of the aforesaid patents, nor 
shall this Final Judgment be construed as 
imputing any validity or value to any of 
said patents, 


Trade Regulation Reports 


Cited 1958 Trade Cases 
U.S.v. B. F. Goodrich Co. 


73,959 


(E) Defendants are each enjoined and 
restrained from making any license, sale or 
other disposition of any of the aforesaid 
patents which deprives such defendant of 
the power and authority to grant licenses 
as required by this Section VIII of this 
Final Judgment, unless such defendant li- 
censes, sells, transfers or assigns such patents 
and requires as a condition of such license, 
sale, transfer, or assignment that the li- 
censee, purchaser, transferee, or assignee, 
who may be the other defendant, shall ob- 
serve the requirements of Section VIII of 
this Final Judgment with respect to the 
patents so acquired and the licensee, pur- 
chaser, transferee, or assignee shall file with 
this Court, prior to the consummation of 
said transaction, an undertaking to be bound 
by the provisions of said section with re- 
spect to the patents acquired. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral, or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to any defendant made to 
its principal office, be permitted from time 
to time as may be necessary to the enforce- 
ment of this Final Judgment (1) access 
during the office hours of such defendant 
to all books, ledgers, accounts, correspond- 
ence, memoranda, and other records and 
documents in the possession or under the 
control of such defendant relating to any 
matter contained in this Final Judgment, 
and (2) subject to the reasonable con- 
venience of such defendant and without 
restraint or interference from it, to interview 
officers or employees of such defendant, 
who may have counsel present, regarding 
any such matter. Upon such request the 
defendants shall submit such reports in 
writing to the Department of Justice with 
respect to any of the matters contained in 
this Final Judgment as from time to time 
may be necessary to the enforcement of 
this Final Judgment. No information ob- 
tained by the means provided in this Sec- 
tion IX shall be divulged by any representa- 
tive of the Department of Justice to any 
person other than a duly authorized repre- 
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sentative of such Department, except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


XxX 
[Jurisdiction Retained] 
Jurisdiction of this cause is retained for 


Court Decisions 
Petition of Grand River Dam Authority 


Number 98—228 
4-18-58 


to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication or termination of any of the provi- 
sions thereof, for the enforcement of com- 
pliance therewith, and for the punishment 
of violations thereof. 


the purpose of enabling any of the parties 


[7 68,995] In Re: Petition of Grand River Dam Authority for Declaratory Judgment 
Determining Validity of Contracts With Public Service Company of Oklahoma. 


In the Supreme Court of Oklahoma. No. 37,928. Filed December 17, 1957. 


Original proceeding in this Court, brought by Grand River Dam Authority under 
Provisions of Senate Bill 268 of the 1957 Legislature for the determination of the validity 
of a contract with Public Service Company of Oklahoma dated August 5, 1957. Contract 
declared valid. 

Oklahoma Constitution 


Combinations and Conspiracies Under State Laws—Contracts in Restraint of Trade— 
Price Fixing—Constitutionality—A contract providing that a private company purchase 
from a state dam authority its surplus production of electrical energy and sell to the 
Authority all electrical energy needed when the Authority’s production falls short of its 
requirements did not violate the Oklahoma constitutional provisions against monopolies 
and restraints of trade. The true test of legality is whether the restraint imposed is such 
as merely regulates and perhaps thereby promotes competition, or whether it is such as 
may suppress or even destroy competition. The court noted that production of electrical 
energy by the Authority is regulated by a formula tying production to the relative water 
level of a lake reservoir, and that the service to consumers and the price of the commodity 
are somewhat regulated in such a manner that neither of the parties can use the con- 
tractual relationship to take unfair advantage of the other. Although there results there- 
from some restraint of trade and some fixing of prices, such results are incidental and 
indirect and do not come within the statutory and constitutional inhibitions. 


See Combinations and Conspiracies, Vol. 1, J 2335. 


For the petitioners: Ned Looney, Charles E. Dierker, and James C. Hamill, Okla- 
homa City, Okla.; and Peyton Brown, Blackwell, Okla.; Leslie Pain, Anadarko, Okla.; 
Oris L. Barney, Anadarko, Okla.; Ben Huey, Norman, Okla.; Cecil R. Chamberlin, 
Frederick, Okla.; Orel Busby, Ada, Okla.; H. C. Ivester, Sayre, Okla.; O. B. Moody, 
Lindsay, Okla.; Harry C. Hicks, Hollis, Okla.; Louis H. Byers, Cleveland, Okla.; Joe 
Stamper, Antlers, Okla.; McFayden & Pugh, Anadarko, Okla.; Bob Perdue, Wilburton, 
Okla.; J. F. Hudson, Stigler, Okla.; Earl Youree, Wagoner, Okla.; Shutler, Shutler & 
Baker, Kingfisher, Okla.; Preston Moore, Stillwater, Okla.; Fred R. Harris, Lawton, 
Okla.; Charles R. Sims, Seminole, Okla.; Richard K. Harris, Bartlesville, Okla.; and 
Fred King, Guymon, Okla., of counsel. 


For the respondents: W. H. Brown, Paul G. Darrough, and Paul G. Darrough, Jr., 
Oklahoma City, Okla.; and Jack L. Rorschach, Vinita, Okla., for Kamo Electric Co-Op., 
et al.; Frank Carter, General Counsel, Oklahoma Farm Bureau, for Oklahoma Farm 
Bureau. 


Amici curiae: Baker Wall, Sallisaw, Okla.; Charles B. Steele, Okmulgee, Okla.; 
Ralph B. Brainard, Claremore, Okla.; and R. D. Hudson, Tulsa, Okla. 
Syllabus 


1. The Legislature is itself the judge of 
the conditions which warrant legislative 
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enactments, and they are only to be set 
aside when they involve such palpable abuse 
of power and lack of reasonableness to ac- 
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complish a lawful end that they may be 
said to be arbitrary, capricious, and unrea- 
sonable, and hence irreconcilable with the 
concept of due process of law. Whether 
the enactment is wise or unwise, whether it 
is based on sound economic theory, whether 
it is the best means to achieve the desired 
result, whether, in short, the legislative 
discretion within its prescribed limits should 
be exercised in a particular manner, are 
ordinarily matters for the judgment of the 
legislature, and the earnest conflict of serious 
opinion does not suffice to bring them 
within the range of judicial cognizance. 

2. Relative the prohibition of monopolies 
and contracts in restraint of trade, the legal- 
ity of an agreement does not depend upon 
whether or not it restrains competition, but 
the true test is whether the restraint im- 
posed is such as merely regulates, and 
perhaps thereby promotes competition, or 
whether it is such as may suppress or even 
destroy competition. 


[Validity of Contract] 


Davison, Justice [Jn full text except for 
omissions indicated by asterisks]: This is 
an original proceeding in this court wherein, 
under the authority granted by Senate Bill 
268 of the 1957 Legislature, the applicant, 
Grand River Dam Authority, seeks a de- 
claratory judgment determining the validity 
of a contract made by it with the Public 
Service Company of Oklahoma, a cor- 
poration. 

It is impractical in this opinion to attempt 
a resume of the contract which, with ex- 
hibits, comprises some 54 pages in the 
record, or to outline the hundreds of pages 
of technical engineering reports out of 
which it emerged. The contract is dated 
August 5, 1957, and has for its purpose 
the interchange of electrical energy to the 
extent that, on the occasions when the 
applicant is producing electricity in excess 
of its market demands, the overplus is sold 
to the “Company” and, on the occasions 
when the market demands for electricity 
exceed the production of applicant, the 
underage is purchased from the “Company”. 
The object to be attained by the thirty five 
year contract is the creation of such a stable 
assured economic future that an expansion 
program can be undertaken and financed by 
the “Authority.” That program includes 
the construction of an hydro-electric dam 
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at Markham Ferry on the Grand River 
to supplement the two already constructed 
on said waterway at Pensacola and Fort 
Gibson, respectively. The financing of such 
an expansion program is dependent upon 
the pledge of future income for repayment. 
Consequently, the assurance of a stable 
anticipated income of sufficient magnitude 
constitutes the foundation of the program. 
Some two or three years study augmented 
by exhaustive reports by engineers and 
financial advisors, experienced in businesses 
of similar type and size, preceded the exe- 


cution of the contract. 
kK * 


This procedure, however, is not an ad- 
visary one within the general jurisdiction 
of this court. Our inquiry and decision 
must be focused within the bounds of au- 
thority contained in the statutory enactment 
which provides for the filing here of such 
an application. It is section 4 of Senate 
Bill No. 268 appearing in S. L. 1957, at 
pages 568-9 as follows, to-wit: Sec. 882. 


“Section 4. Supreme Court May Ap- 
prove Bonds and Determine Validity of 
Contracts or Actions-Procedure. The 
District is authorized in its discretion 
to file an application with the Supreme 
Court of Oklahoma for approval by said 
court of any bonds to be issued under 
this Act, or to file a petition for a judg- 
ment determining the validity of any pro- 
posed contract or action arising from the 
exercise of any of the powers, rights, 
privileges and functions conferred upon 
the District under this Act; and exclusive 
original jurisdiction is hereby conferred 
upon the Supreme Court to hear and 
determine each such application or peti- 
TiOflaee ty beet 
Therefore, the validity or invalidity of 

any part of said act is not here at issue 
nor do any of the briefs refer thereto. If 
this court is satisfied “that the proposed 
contract * * * is in accordance with (the) 
Act, the court shall enter a judgment ap- 
proving and declaring such contract * * * 
to be valid.” The sole question, then, for 
determination is whether or not said con- 
tract is in accordance with 82 O. S. 1951, 
sec. 862(b) as amended by section 1 of said 
Senate Bill, supra, which provides as follows: 


“To develop and generate water power, 
electric power and electric energy within 
the boundaries of the District; and to 
buy, sell, resell, interchange and distribute 
electric power and energy in order to 
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carry forward the business and functions 
of the District now or hereafter author- 
ized by law and may enter into contracts 
for such purposes, such contracts to run 
for a period of not to exceed fifty (50) 
years, and may contain such reasonable 
provisions, limitations, qualifications, pro- 
tective causes and rights and obligations 
of purchase and sale, and such provisions 
for the dedication of the use of facilities 
and the construction of additional facilities 
to serve the load requirements of all the 
parties as may be deemed advisable by 
the District to safeguard the business and 
properties of all the parties to such con- 
tracts, all within the limits of sound busi- 
ness judgment and practice, good con- 
science, and not contrary to the public 
policy of the State.” 


The last above quoted provision was 
enacted for the purpose of authorizing just 
such a contract as is here involved. This 
court cannot, regardless of its convictions, 
substitute its judgment for that of the legis- 
lature, regarding public policy. We are 
bound by the limitations as outlined in the 
case of Palmer Oil Corp. v. Phillips Pet. Co., 
204 Okl. 543, 231 P. 2nd 997. It was there- 
in held that, 


“The Legislature is itself the judge of 
the conditions which warrant legislative 
enactments, and they are only to be set 
aside when they involve such palpable 
abuse of power and lack of reasonableness 
to accomplish a lawful end that they may 
be said to be arbitrary, capricious and 
unreasonable, and hence irreconcilable 
with the conception of due process of 
law. Whether the enactment is wise or 
unwise, whether it is based on sound 
economic theory, whether it is the best 
means to achieve the desired result, 
whether, in short, the legislative discre- 
tion within its prescribed limits should 
be exercised in a particular manner, are 
ordinarily matters for the judgment of 
the legislature, and the earnest conflict of 
serious opinion does not suffice to bring 
them within the range of judicial cogni- 
zance.” 


In the instant case, the Legislature has 
outlined the policy of the State and has 
delegated the authority to contract to the 
applicant herein. After many months of 
investigation while aided by engineering 
and financial experts and, after many years 
of experience in the electrical production 
field, said Grand River Dam Authority has 
exercised the power delegated to it by 
executing the contract here presented. The 
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responsibility therefor rests with the legis- 
lative branch of the government. The 
expediency and wisdom of such a contract 
and its results are matters for its deter- 
mination and this court is not authorized 
and cannot be authorized to interfere with 
the decision made unless the same is illegal. 
Dorris v. Hawk, (Okla.) 292 P. 2nd 417. 
Indeed, this court, by legislative direction, 
may here inquire only into the question of 
whether or not the state agency, the appli- 
cant herein acted within its delegated legis- 
lative authority. Senate Bill, 268, supra. This, 
we find, it has done. 


[Monopolies and Restraints of Trade] 


Any argument that the proposed contract 
is in violation of other statutes is beside 
the point because said Senate Bill 268 con- 
tains a general repealer provision. There- 
fore, it superseded all former acts or parts 
of acts in conflict therewith. That, then, 
brings us to a consideration of whether or 
not the Senate Bill and the contract are 
in violation of the constitutional provisions 
against monopolies and restraints of trade. 
Art. II, sec. 32, Art. V, secs. 44 and 51. 


The question has been exhaustively briefed 
by the parties and this court has thoroughly 
considered the many authorities cited and 
discussed. The complexity of the situation 
is evidenced by the fact that the parties 
appearing or filing briefs represent groups 
whose interests are varied and in many 
instances conflicting. Some are interested 
in the resort facilities and businesses and 
are benefited by an assured high level of 
the lake waters. Some are interested in 
bottom land farms below the dam who are 
benefited by a low level of the lake waters 
making the larger reserve capacity of the 
basin a protection against floods. Some are 
interested in the construction of additional 
reservoirs because of the resultant boom 
to business generally. Some are interested 
in the purchase and resale of electrical 
energy, benefited by the availability of a 
cheap supply. Some are interested as con- 
sumers of electricity dependent upon a 
secure and unfailing source of supply. Some 
are interested in the economy of operation 
of the entire project. Some are interested 
in the magnitude of development and use 
of natural resources. Such personal in- 
terests motivate each in support of, or in 
opposition to, the approval of the contract. 
Some of the positions taken are more 
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strongly and strenuously defended by reason 
of the serious water shortage situations 
obtaining during recent years. 

All of the facts and arguments, pro and 
con were presented to, and were taken 
cognizance of, by the applicant here, before 
the ‘execution of the contract. A melding 
of all the intricate details and facts of the 
contract results in an overall interpretation 
that it provides that the company purchase 
from the authority its surplus production 
of electrical energy and sell to the authority 
all electrical energy needed when the au- 
thority’s production falls short of its re- 
quirements. Production of such energy by 
the authority is regulated by a formula 
tying production to the relative water level 
of the lake reservoir. Service to consumers 
and price of the commodity are somewhat 
regulated in such a manner that neither 
of the parties can use the contractual rela- 
tionship to take unfair advantage of the 
other. There results therefrom some re- 
straint of trade and some fixing of prices. 
* * * Such results, however, are incidental 
and indirect and do not come within the 
statutory and constitutional inhibitations 
as we pointed out in the early case of Ripy 
v. Art Wall Paper Mills, 41 Okl. 20, 136 
Pac. 1080. 

With little tangible results, we could em- 
bark on an extensive discussion of the many 
reported cases and the fine distinctions 
made in the various factual situations. Most 
of the citations thereto are found in the 
cases of Ripy v. Art Wall Paper Mills, supra; 
United States v. Aluminum Co. of America 
[1944-1945 Trape Cases § 57,342] 148 F. 
2nd 416; Twin City Pipe Line Co. v. Harding 
(GlassmC One 235e Ut ao53,0/> ae. edaal 112; 
Gibbs v. Baltimore Gas Co., 130 U. S. 396, 32 
L. ed. 979; and U. S. v. Trenton Potteries 
Co 2/73 WS 392071 le ed-4700.andsin) the 
annotations and notes in 36 Am. Jur. 521 
et seg.; 58 A. L. R. 804 et seg. and 45 


Cited 1958 Trade Cases 
U. S. v. Libbey-Owens-Ford Glass Co. 
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A. L. R. 2nd 77 et seq. Such a discussion 
and analyzation would culminate in the rule 
expressed by Mr. Justice Brandeis in the 
case of Board of Trade v. U. S., 246 U. S. 
231, 62 L. ed. 683 as follows: 


“The true test of legality is whether 
the restraint imposed is such as merely 
regulates and perhaps thereby promotes 
competition, or whether it is such as may 
suppress or even destroy competition. To 
determine that question the court must 
ordinarily consider the facts peculiar to 
the business to which the restraint is ap- 
plied; its conditions before, and after the 
restraint was imposed; the nature of the 
restraint, and its effect, actual or prob- 
able. The history of the restraint, the 
evil believed to exist, the reason for 
adopting the particular remedy, the pur- 
pose or end sought to be attained, are all 
relevant facts. This is not because a good 
intention will save an otherwise objec- 
tionable regulation, or the reverse; but 
because knowledge of intent may help the 
court to interpret facts and to predict 
consequences.” 

The wisdom or advisability of making 
such a contract has had no part in our con- 
sideration of its legality. Our lack of busi- 
ness experience and capacity in the field of © 
large hydro-electric installations precludes 
an expression of our opinion. The decision 
has been made by the Legislature and its 
duly authorized representative to whom the 
power was delegated. The record here dis- 
closes that they were thoroughly informed 
and capably advised and we are satisfied 
that the proposed contract is in accordance 
with the provisions of Senate Bill 268, supra. 

Therefore, as provided by said act, the 
court declares the contract above described 
to be valid. 

Winter, (CG). ). and Gorn, Va Ge eand 
HALLey, JOHNSON, WILLIAMS, and CARLILE, 
JJ., concur. 

BLACKBIRD and JacKson, JJ., concur in 
result. 


[1 68,996] United States v, Libbey-Owens-Ford Glass Company, et al. 


In the United States District Court for the Northern District of Ohio, Western Divi- 
sion. Civil Action No. 5239. Dated February 21, 1958. 


‘Case No. 822 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification. 
—Two manufacturers of window glass were conditionally dismissed as parties to a 
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consent decree entered in 1948 and were permitted to merge or consolidate into a new 
corporation. Under the decree the manufacturers were prohibited from merging or con- 
solidating. The order was to become effective upon the filing with the court of a state- 
ment by the two companies and the corporation into which they were to be merged or 


consolidated that the merger or consolidation had taken place. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361. 
. 
For the plaintiff: Victor R. Hansen, Assistant Attorney General, and W. D. Kilgore, 


Jr., Samuel B. Prezis, and Robert J. Ludwig. 


For the defendants: Reed, Smith, Shaw & McClay; Paul J. Winschel; and H. East- 
man Hackney, for American Window Glass Company. Joseph W. Burns, for Blue Ridge 


Glass Corporation. 


Modifying the consent decree entered in the U. S. District Court, Northern District 
of Ohio, Western Division, see 1948-1949 Trade Cases J 62,323. For other rulings of the 


court, see 1955 Trade Cases {] 68,207. 


[Consent Decree Modified] 


Frank L. Ktogs, District Judge [Jn full 
text]: Upon the annexed Stipulation of 
American Window Glass Company, Blue 
Ridge Glass Corporation and the United 
States of America, dated February 20, 1958 
[not reproduced] and upon the mutual 
consent and agreement of the plaintiff and 
defendants, American Window Glass Com- 
pany and Blue Ridge Glass Corporation, 
to the entry of the following order, it is 
hereby 


Ordered, Adjudged and Decreed, that the 
proposed merger or consolidation of Amer- 
ican Window Glass Company and Blue 
Ridge Glass Corporation into another cor- 
poration formed for that purpose will not 
substantially lessen competition in the manu- 
facture, sale and distribution of flat glass; 
and it is 


Further Ordered, Adjudged and Decreed 
that the proposed merger or consolidation 
of American Window Glass Company and 
Blue Ridge Glass Corporation be, and the 
same hereby is, approved; and it is 

Further Ordered, Adjudged and Decreed 
that American Window Glass Company and 
Blue Ridge Glass Corporation be dismissed 
as parties to the Final Judgment entered 
October 30, 1948 in the above captioned 
proceedings with the Stipulation remaining 
before this Court, this Order to become 
effective upon the filing with this Court of 
a statement by American Window Glass 
Company, Blue Ridge Glass Corporation 
and the corporation into which they are 
merged or consolidated as their successor, 
that the merger or consolidation has taken 
place. 


[68,997] Olin Mathieson Chemical Corp. v. Polovsky. 


In the New York Supreme Court, New York County, Special Term, Part I. 139 
N. Y. L. J., No. 9, page 6. Dated January 14, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Temporary Injunction— 
Contempt—Proof of Violation—A fair trader’s motion to punish a defendant for violating 
a temporary injunction was denied on the ground that the proof presented by the fair 
trader was not so indisputable as to warrant the granting of the motion without a hearing. 

See Fair Trade, Vol. 1, { 3380.34. 


For a prior decision of the New York Supreme Court, New York County, see 1957 
Trade Cases { 68,866, footnote. 


[Contempt] 
Kiern, Justice.[Jn full text]: This is a 
motion to punish defendant for contempt 
for alleged violations of a preliminary in- 


1 68,997 


junction obtained by plaintiff approximately 
two years ago. On November 12, 1957, 
Mr. Justice Gold denied a previous applica- 
tion to punish defendant for violations of 
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said injunction occurring prior to those on 
which the present motion is based, pointing 
out that a temporary injunction should not 
serve the purpose of a permanent injunction, 
and contempt would not lie had the action 
been tried and defendant prevailed. De- 
fendant’s cross-motion to dismiss for failure 
to prosecute was granted unless note of 
issue was filed for the December, 1957, term 
and the issues of claimed contemptuous 
violations were left to the trial court to hear 
and determine. Plaintiff has served and 
filed a note of issue for the December, 1957, 
term, together with a statement of readi- 


Cited 1958 Trade Cases 
Brenner Bros., Inc. v. Levine & Smith, Inc. 
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ness, and an early trial is to be expected. 
In his opposing affidavit defendant denies 
the alleged violations on which this appli- 
cation is grounded, and states he has sold 
various items, not price-fixed, at a price 
identical with the unidentified figures ap- 
pearing on the exhibits submitted by plain- 
tiff. The proof presented by plaintiff is not 
so indisputable as to warrant the granting 
of the motion without a hearing. Accord- 
ingly, the motion is remitted for disposi- 
tion to the justice who shall preside upon 
the trial of this action. 


[] 68,998] Brenner Bros., Inc. vy. Levine & Smith, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 


139 


N.Y. L. J., No. 11, page 6. Dated January 16, 1958. 


New York Antitrust (Donnelly) Act 


Combinations and Conspiracies Under State Laws—Procedure—Joinder of Claims 
and Parties—Motion to Sever.—A cause of action charging a retailer of ladies’ apparel 
with a conspiracy to prevent normal dealings between the plaintiff, a retailer, and five 
defendant manufacturers of ladies’ apparel was severed, from three other causes of action 
based upon a claimed inducement of breach of contract between the plaintiff and one of 
the co-defendants where the defendant retailer was in no way connected with the causes 


of action charging inducement of breach of contract. 
See Combinations and Conspiracies, Vol. 1, J 2425.34. 


[Motion to Sever] 


Goip, Justice [Jn full text]: Defendant 
Frank Gallant, Inc., moves for the sever- 
ance of any cause of action alleged against 
it and that it be stricken as a party defend- 
ant from this action and that plaintiff be 
directed to serve an amended complaint 
against the moving defendant and such other 
defendants who are retailers of ladies’ ap- 
parel claimed by the plaintiff to be in con- 
spiracy with the moving defendant. Plaintiff 
and two of the defendants are retailers of 
ladies’ and misses’ wearing apparel. Five 
of the defendants are manufacturers of 
ladies’ and misses’ wearing apparel. Plain- 
tiff and the defendant retailers had been 
securing by purchase from the defendant 
manufacturers the same type of merchandise. 
A conspiracy is alleged whereby plaintiff 
was prevented from continuing to make 
purchases from the defendant manufacturers 
and the defendants unlawfully interfered 
with plaintiff's trade and activity. The first 
cause of action is based upon that alleged 
conspiracy and is patterned upon the com- 
plaint in Alexander's Store v. Ohrbach’s (226 
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App. Div., 535). The second cause is as- 
serted against the defendant retailers and 
is based upon a claimed inducement of 
breach of contract with one of the co- 
defendants. The third and fourth causes 
are likewise asserted against the defendant 
retailers, each involving one of the co- 
defendants. However, neither the second, 
third or fourth causes involves the moving 
defendant. In each cause of action plaintiff 
seeks compensatory and punitive damage. 
Plaintiff contends that. a single conspiracy 
is alleged and that the second, third and 
fourth causes are part of the conspiracy 
set forth in the first cause and consequently 
the moving defendant is connected with the 
conspiratorial tort as extended in the sec- 
ond, third and fourth causes. The moving 
defendant should not be prejudiced by joint 
trial upon all causes involving the claim of 
inducement of breach of contract along with 
a conspiracy to prevent normal dealings 
with the defendant manufacturers if that 
defendant is in no way connected with the 
inducement. The moving defendant’s con- 
nection with the inducement is expressly 
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ment. The motion is granted to the extent 
of severing the first cause of action, which 
shall continue against all the defendants 
named therein. It is otherwise denied. 
Settle order. 


negatived by failure to allege. The allega- 
tions of paragraphs twenty-seventh and 
twenty-eighth connect the moving defend- 
ant only with the conspiracy to prevent 
normal dealings and not with the induce- 


[1 68,999] Continental Casualty Company v. Hulbert T. E. Beardsley and Hi. EH: 
Beardsley, Inc. 


In the United States Court of Appeals for the Second Circuit. October Term, 1957. 
No. 174. Docket No. 24752. Argued February 13, 1958. Decided March 24, 1958. 


Cross-appeals from a judgment of the United States District Court for the Southern 
District of New York, Epmunp L. Patmrert, Judge, on an opinion reported at 151 F. Supp. 
28. Affirmed as modified. 


Sherman Antitrust Act 


Combinations and Conspiracies—Use of Copyright to Obtain a Monopoly.—A suit 
charging that an individual violated the antitrust laws by using a copyright on certain 
forms and insurance instruments to acquire a monopoly of the business arising from these 
forms was properly dismissed. The record amply demonstrated the individual’s efforts, 
substantially successful at least in the New York field, to use his copyright to acquire a 


monopoly of the business arising from these forms. 


infringement proceedings. 


The main lever was the threat of 


However, the individual has done nothing actionable since his 


claim as to copyrightability was valid and his claims as to infringements were not deceit- 


fully and unreasonably made. 


See Combinations and Conspiracies, Vol. 1, J 2013. 


For plaintiff-appellee-appellant: Leslie D. Taggart, of Watson, Leavenworth, Kelton & 
Taggart, New York, N. Y. (Watson, Leavenworth, Kelton & Taggart, New York, N. Y., 
John Rex Allen, Chicago, Ill., Paul L. Latham, Chicago, Ill, and Robert C. Nicander, 


New York, N. Y., on the brief). 


For defendants-appellants-appellees: Benjamin Busch, New York, N. Y. (Sprague 
& Peck, Otto C. Sommerich, and Stuart Sprague, New York, N. Y., on the brief). 


Before: H1ncxs and LumBarbd, Circuit Judges, and Dimocx, District Judge. 


[Cross-A ppeals]} 


Hinexs, Circuit Judge [In full text except 
for omissions indicated by asterisks]: These 
are cross-appeals arising out of a suit brought 
by Continental Casualty Company (Conti- 
nental) which sought a declaratory judgment 
that defendants’ copyrights were invalid to- 
gether with an injunction, an accounting, 
and counsel fees. Continental also demanded 
damages for unfair competition and violation 
of the antitrust laws. The defendant, Beards- 
ley,* counterclaimed alleging infringement 
by Continental of his valid copyrights and 
that Continental was liable for unfair com- 
petition. The District Court held that the 
material in question was not properly copy- 
rightable; that, even if it were, the copy- 


right had been lost; and, further, that there 


*H. T. E. Beardsley, Inc. was named as a 
co-defendant. Its legal position does not differ 
from that of Hulbert T. E. Beardsley. The use 


| 68,999 


was no infringement. The District Court 
granted the declaratory relief sought by 
Continental and an injunction. It rejected 
the unfair competition claims of both parties 
and Continental’s antitrust claim and its 
request for an accounting and counsel fees. 
Each party has appealed from every ad- 
verse ruling below. In addition, Beardsley 
contends that in any event the injunction 
is too broad. ; 


Copyrightability 
This controversy had its inception in the 
late 1930’s. Defendant Beardsley was an 
insurance broker (also a member of the 
bar) who allegedly developed a blanket 
bond to cover replacement of lost securities 
which would operate in futuro. In Septem- 


of ‘‘defendant’’ or ‘‘Beardsley’’ is intended to 
refer to both. 
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ber 1939, he published his “plan” in a six- 
page pamphlet. The entire pamphlet carried 
a copyright notice and Continental admits 
that the introductory three pages of nar- 
tative are validly copyrighted. As to these 
three pages, however, there is no claim of 
infringement. Continental contended below, 
and the court agreed, that the remaining 
three pages of forms to carry out the “plan” 
were not copyrightable. The forms included 
a proposed bond, an affidavit of loss and 
indemnity agreement, and drafts of an in- 
struction letter and board resolutions. Beards- 
ley had also devised various insurance 
instruments, some but not all of which he 
had copyrighted. 
Bee tak 


Cited 1958 Trade Cases 
Eastern Fireproofing Co., Inc. v. U. S. Gypsum Co. 
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[Antitrust Claim Properly Dismissed] 


Judge Palmieri—rightly, we hold—also 
dismissed Continental’s claims for unfair 
competition and antitrust violation for lack 
of proof. It is true that the record amply 
demonstrates Bearsley’s efforts, substan- 
tially successful at least in the New York 
field, to use his copyright to acquire a 
monopoly of the business arising from these 
forms. The main lever was the threat of 
infringement proceedings. Nevertheless, as 
our opinion indicates, Beardsley’s claim as 
to copyrightability was valid and his claims 
as to infringements were not deceitfully 
and unreasonably made. We find- he has 
done nothing actionable. It follows that 


an accounting was properly denied 
* ok x 


[69,000] Eastern Fireproofing Co., Inc. v. United States Gypsum Company and 


National Gypsum Company. 


In the United States District Court for the District of Massachusetts. 


No. 57-938-A. Dated March 14, 1958. 


Civil Action 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Joinder of Defendants.—A plaintiff was permitted in one complaint against two defendants 
to assert a joint conspiracy under Section 1 of the Sherman Act by both defendants, and 
independent attempts to monopolize under Section 2 of the Sherman Act by each defendant 
alone, where the claim as to the alleged violations of Section 2 included an allegation 
that each defendant relied and depended, in part, upon knowledge of what the other 
defendant would do. Joinder under Rules 18 and 20 of the Federal Rules of Civil Pro- 
cedure does not require that each claim be against all of the defendants. There cannot be 
any hard and fast rule as to whether the requirement of Rule 20 that all of the claims 
“arise out of the same transaction, occurrence, or series of transactions or occurrences” 
is met. The approach must be the general one of whether there were enough ultimate 
factual occurrences that it would be fair to the parties to require them to defend jointly 
against them, at least to some extent. Also, the convenience to the court is to be 
considered. 

See Private Enforcement and Procedure, Vol. 2, J 9013.275. 

For the plaintiff: Endicott Peabody and Joseph M. Koufman, Boston, Mass. 


For the defendants: G. D’Andelot Belin, Conrad W. Oberdorfer, Robert Proctor, 
Maurice H. Richardson, and Choate, Hall & Stewart, Boston, Mass., for U. S. Gypsum 
Co.; and Leonard Wheeler, Frank B. Wallis, Walker B. Comegys, Jr., and Goodwin, 
Proctor & Hoar, Boston, Mass., for National Gypsum Co. 

For prior opinions of the U. S. District Court, District of Massachusetts, see 1958 
Trade Cases J 68,932 and 1957 Trade Cases {] 68,905. 


[Joinder] and National, of a roofing material essential 
AxpricH, District Judge [In full text]: to its business, asserting the defendants 


This is a treble damage action under the 
Sherman Act, 15 U. S. C. A. §§1 et seq., 
brought by a roofing contractor against 
two manufacturers, hereinafter termed United 
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improperly cut off its supply. Most of the 
complaint is comprised of allegations of 
conspiracy under §1 of the Act. The de- 
fendants move to strike two paragraphs, on 
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the grounds, alternatively, that they make 
merely irrelevant and possibly prejudicial 
additions to the general conspiracy allega- 
tions, or, that they set forth additional 
causes of action which are not properly 
joinable. In its argument opposing the mo- 
tion plaintiff asserts that these paragraphs 
are intended to set forth additional causes 
of action, and IJ shall so find, without paus- 
ing to consider whether in this respect they 
are somewhat cryptic. The question, ac- 
cordingly, is this. Can the plaintiff, in one 
complaint against United and National, as- 
sert a joint conspiracy under §1 by both 
defendants, and independent attempts to 
monopolize under §2 by each defendant 
alone, where the claim as to the latter in- 
cludes an allegation that each defendant 
relied and depended, in part, upon knowl- 
edge of what the other defendant would do? 

I agree with plaintiff—a matter not seri- 
ously disputed by the defendants—that 
joinder under Rules 18 and 20 does not 
require that each claim be against all of the 
defendants. The serious question is whether 
the requirement of Rule 20 that all of the 
claims arise “out of the same transaction, 
occurrence, or Series of transactions or 
occurrences” is here met. 


[General Rule] 


There are singularly few cases discussing 
what constitutes an indentity of transac- 
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tions or occurrences. Obviously some addi- 
tional elements or matters may be included, 
or it would not be possible to join even ac- 
tions against an agent and a principal, see, 
e. g., Bailey v. Zlotmck, D. C. Cir., 133 F. 
2d 35, 37, since more evidence is needed to 
establish liability against the latter than 
the former. I believe there can be no hard 
and fast rule, and that the approach must 
be the general one of whether there are 
enough ultimate factual concurrences that 
it would be fair to the parties to require 
them to defend jointly against them—at 
least to some extent. (I am not deciding 
at this time that some matters may not be 
later separated for trial.) There is also 
to be borne in mind the convenience of the 
court. See discussion by Clark, C. J., in 
Nagler v. Admiral Corp. [1957 TRrapE CASES 
{ 68,839], 2 Cir., 248 F. 2d 319, 327. 


[Motions to Dismiss Denied] 


The ultimate impact on the plaintiff was 
the refusal of the individual defendants to 
sell. Whether this was joint or several, 
particularly having in mind that even as to 
the claims of individual attempts to monop- 
olize concomitant, if not cooperative, con- 
duct of the other defendant is involved, it 
seems to me clear that the motions to dis- 
miss should be denied. 


[69,001] United States v. Hughes Tool Company. 
In the United States District Court for the Southern District of New York. Civil 


Action No. 123-124. Dated April 4, 1958. 


Case No. 1356 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Agreements 
With Foreign Companies.—A manufacturer of drilling equipment was prohibited by a 
consent decree from entering into any agreement with any foreign company to restrict 
the manufacture, sale, distribution or use of any drilling equipment designed or produced 
by any person other than the manufacturer; restrict imports into or exports from the 
United States of drilling equipment; allocate or divide territories or markets for the 
manufacture, sale or distribution of drilling equipment; fix prices for the sale, lease or 
distribution of drilling equipment to third persons; grant (where the foreign company is 
a licensee under the name, trade-mark, secret information, know-how, or patents of the 
manufacturer) to the manufacturer exclusive rights under any patents of the licensee; 
sell, lease or distribute drilling equipment only through representatives approved by the 
manufacturer, or through joint agents only; require the sale, lease or distribution of any 
drilling equipment under the name or trade-mark of the manufacturer; require disclosure 
of names and addresses of customers, purchasers or users of drilling equipment; require 


1 69,001 
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the return to the manufacturer upon termination of the agreement of secret information 
or know-how supplied by the manufacturer; and pay to the manufacturer commissions 
on sales of drilling equipment sold by the foreign company, unless the manufacturer is 
in part instrumental in the sale being made. 


See Combinations and Conspiracies, Vol. 1,  2005.055. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Use of Trade- 
Marks to Restrict Imports—A manufacturer of drilling equipment was prohibited by a 
consent decree from using any trade-mark or name of the manufacturer to prevent any 
foreign company from importing into the United States any drilling equipment lawfully 
bearing such name or trade-mark. 


See Combinations and Conspiracies, Vol. 1, J 2013.900. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Use of 
Patents to Restrict Imports—A manufacturer of drilling equipment was prohibited by 
a consent decree from using any patent to prevent any foreign company from importing 
into the United States any drilling equipment manufactured under a patent license from 
the manufacturer. 


See Combinations and Conspiracies, Vol. 1, J 2013.275. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Use of Secret 
Information to Restrict Imports—A manufacturer of drilling equipment was prohibited 
by a consent decree from using any secret information or know-how to prevent any foreign 
company from importing into the United States any drilling equipment manufactured 
by use of secret information and know-how obtained by the foreign company by license 
from the manufacturer. However, the manufacturer may charge reasonable royalties for 
the use of such information and know-how and the parties may agree that any dispute 
as to royalties may be determined by arbitration in accordance with the rules of the 
American Arbitration Association. 


See Combinations and Conspiracies, Vol. 1, { 2013.950. 


Department of Justice Enforcement and Procedure—Consent Decree—Permissive 
Provisions—Foreign Activities——A consent decree prohibiting a manufacturer of drilling 
equipment from entering into any agreement with any foreign company to fix prices for 
drilling equipment provided that the decree should not be deemed to prohibit the manu- 
facturer from prescribing minimum prices for the sale or lease by a foreign company 
of drilling equipment in a foreign country where (1) such equipment is produced pursuant 
to a license from the manufacturer, (2) (a) bears the name or trade-mark of the manu- 
facturer, or (b) is substantially identical with similar products made by the manufacturer, 
and (3) the fixing of such prices will not result in a lessening of exports of drilling equip- 
ment from the United States, the manufacturer having the burden of establishing that 
it comes within this proviso. 

See Department of Justice Enforcement and Procedure, Vol. 2, {| 8321.33, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and W. D. Kilgore, 
Jr., Worth Rowley, Max Freeman, and George H. Schueller. 


For the defendant: Ralstone R. Irvine (Donovan, Leisure, Newton & Irvine, of 
counsel), Richard Y. Holcomb, Robert F. Campbell (Andrews, Kurth, Campbell & 
Bradley, of counsel), Raymond A. Cook, Clinton F. Morse, and Edward A. Haight 
(Haight, Lockwood & Simmons, of counsel). 


Final Judgment fendant having severally consented to the 

FRepertck vAN Pett Bryan, District Judge entry of this Final Judgment herein, with- 

[In full text]: Plaintiff, United States of cut trial or adjudication of any issue of fact 

America, having filed its complaint herein OF law herein and without admission by any 
on August 2, 1957, and the defendant herein, Party in respect to any such issue; 


Hughes Tool Company, having appeared Now, Therefore, before any testimony 
by its attorneys, and said plaintiff and de- has been taken and without trial or adjudi- 
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cation of any issue of fact or law herein, 
and upon consent as aforesaid of the parties 
hereto, it is hereby 


Ordered, Adjudged and Decreed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. 
The complaint states a claim for relief 
against defendant under Section 1 of the 
Act of Congress of July 2, 1890, entitled, 
“An act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


II 
[Definitions | 
As used in this Final Judgment: 
(A) “Drilling equipment” shall mean each 
and all of the following types of equipment: 


rock bits, drill pipe, flash-welded tool joints, 
shrunk-on tool joints and drill collars; 


(B) “Defendant” shall mean the defend- 
ant Hughes Tool Company, a corporation 
organized and existing under the laws of 
the State of Delaware; 

(C) “Foreign company” shall mean any 
company organized and existing under the 
laws of any foreign country, and having its 
office and principal place of business in such 
foreign country, which is engaged in the 
manufacture of drilling equipment; 

(D) “Patents” shall mean any and all 
patents related to drilling equipment, and 
all applications therefor, including all re- 
issues, divisions, continuations or extensions 
thereof, and patents issued upon such 
applications; 

(E) “Trade-marks” shall mean any and 
all trade-marks applicable to drilling equip- 
ment, and all applications therefor, including 
all renewals, republications or amendments 
thereof, and any trade-mark registered upon 
such applications; 

(F) “Secret information and know-how” 
shall mean all trade secrets and property 
rights in unpublished knowledge as to 
formulae, processes, patterns, designs, com- 
pilations of information, blue prints and 
techniques for the manufacture or assembly 
of drilling equipment. 
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III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
shall apply to defendant, its officers, agents, 
servants, employees and attorneys, and to 
those persons in active concert or participa- 
tion with it who receive actual notice of 
this Final Judgment by personal service 
or otherwise. 

IV 
[Prohibited Agreements] 


Defendant is enjoined and restrained from 
the further performance or enforcement of 
any provision in any existing agreement 
with, and from entering into, adhering to, 
maintaining or furthering any contract, 
agreement, understanding, plan or program 
with, any foreign company to 

(A) Restrict or limit the manufacture, 
sale, distribution or use of any drilling 
equipment designed or produced by any 
person other than defendant; 


(B) Limit or restrict imports into or 
exports from the United States of drilling 
equipment; 

(C) Allocate or divide territories or mar- 
kets for the manufacture, sale or distribu- 
tion of drilling equipment; 

(D) Fix, maintain or stabilize prices, 
terms or conditions for the sale, lease or 
distribution of drilling equipment to third 
persons; provided, however, that this sub- 
section shall not be deemed to prohibit 
defendant from prescribing minimum prices 
for the sale or lease by a foreign company 
of drilling equipment in a foreign country 
where (1) such equipment is produced pur- 
suant to a license from defendant, (2) (a) 
bears the name or a trade-mark of defend- 
ant, or (b) is substantially identical with 
similar products made by defendant, and 
(3) the fixing of such prices will not result 
in a lessening of exports of drilling equip- 
ment from the United States, defendant 
having the burden of establishing that it 
comes within this proviso; 

(E) Grant, where the foreign company 
is a licensee under the name or a trade-mark 
or secret information and know-how or 
patents of defendant, to defendant exclusive 
rights under any patents of the licensee, 
except that defendant may obtain an exclu- 
sive grant back under United States im- 
provement patents provided that the licensee 
retains the right to use and vend undet 
such improvement patents; 
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(F) Sell, lease or distribute drilling equip- 
ment only through representatives or agents 
approved by defendant, or through joint 
agents only; 

(G) Require the sale, lease or distribu- 
tion of any drilling equipment under the 
name or a trade-mark of defendant; 

(H) .Require disclosure of names and ad- 
dresses of customers, purchasers or users 
of drilling equipment; 

(1) Require the return to defendant upon 
termination of the agreement of secret in- 
formation and know-how supplied by de- 
fendant; 

(J) Pay to defendant or its representative 
commissions on sales of drilling equipment 
sold by the foreign company, unless the 
defendant or its representatives is in part 
instrumental in the sale being made. 


V 
[Prohibited Activities] 


(A) Defendant is enjoined and restrained 
from, directly or indirectly, asserting or 
using: 

(1) Any trade-mark or name of defend- 
ant to prevent any foreign company from 
importing into the United States any drill- 
ing equipment lawfully bearing such name 
or a trade-mark of defendant; 

(2) Any patent to prevent any foreign 
company from importing into the United 
States any drilling equipment manufactured 
under a patent license from defendant; 

(3) Any secret information and know- 
how to prevent any foreign company from 
importing into the United States any drill- 
ing equipment manufactured by use of 
secret information and know-how obtained 
by the foreign company by license from de- 
fendant, provided that defendant may charge 
reasonable royalties for the use of such 
information and know-how and the parties 
may agree that any dispute as to royalties 
may be determined by arbitration in accord- 
ance with the rules of the American Arbi- 
tration Association. 

(B) Except as provided in this Section, 
nothing contained in this Final Judgment 
shall prevent the defendant from lawfully 
exercising any legal right which it may have 
to prevent the unauthorized use of any 
patent, trade-mark, secret information and 
know-how or the name “Hughes.” 
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VI 
[Notice of Judgment] 


Defendant is ordered and directed to 
furnish within thirty days after the entry 
of this Final Judgment a true and com- 
plete copy of the Final Judgment to each 
foreign company having at that time a 
license agreement with defendant relating 
to drilling equipment. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to defendant made to its 
principal office, be permitted subject to any 
legally recognized privilege: 

(A) Access, during the office hours of 
defendant, to the books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords or documents in the possession or 
under the control of defendant relating to 
any matters contained in this Final Judg- 
ment; and 

(B) Subject to the reasonable convenience 
of defendant and without restraint or inter- 
ference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters. 

Upon such written request defendant shall 
submit such reports in writing to the De- 
partment of Justice with respect to matters 
contained in this Final Judgment as may 
from time to time be necessary for the 
enforcement of said Judgment. No informa- 
tion obtained by means provided in this 
Section VII shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
employee of such Department, except in 
the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final 
Judgment or as otherwise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling either party to this Final Judg- 
ment to apply to this Court at any time for 
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such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this Final Judg- 
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provisions thereof, for the enforcement of 
compliance therewith and for the punish- 
ment of violations thereof. 


ment, for the modification of any of the 


[J 69,002] C.S. Mossberg & Sons, Inc. v. E. J. Korvette, Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 139 
N. Y. L. J., No. 64, page 6. Dated April 2, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses— 
Enforcement Activity—A fair trader was granted a temporary injunction where the retailer 
did not deny that it had notice of and violated the fair trade agreement. The fair trader’s 
delay in moving was not unreasonable in view of the necessity for obtaining evidence of 
the specific violations necessary on a motion of this nature. Neither the violation of the 
fair trade prices by other retailers nor the defendant retailer’s arguments relating to social 
and economic policy had any merit. The fair trader had shown that it would be irre- 
parably damaged, by the loss of its dealers who did comply with the fair trade agreement, 
if the injunction was not granted. Also, the retailer’s contention in regard to the case of 
United States v. McKesson & Robbins, 1956 TRravE Cases { 68,368, 351 U. S. 305, would not 
be applicable to it even if correct since the case involved competition between the manu- 
facturer and wholesalers, not retailers who purchased from such wholesalers; plaintiff and 


defendant are not in competition with each other. 


See Fair Trade, Vol. 1, J 3100, 3440.34. 


[Temporary Injunction Granted] 

Spector, Justice [In full text]: Motion for 
a temporary injunction, restraining defend- 
ant from selling or offering for sale the 
Model 195K shotgun manufactured by plain- 
tiff below the fair trade price is granted. 
Defendant does not deny that it violated 
the fair trade agreement, nor does it deny 
having notice of same. Defendant is a re- 
tailer and its contention in regard to the 
case of United States v. McKesson & Robbins 
[1956 Trape Cases § 68,368], (351 U. S. 305 
[1956]) would not be applicable to it even 
if correct since the case involved competi- 
tion between the manufacturer and whole- 
salers, not retailers who purchased from 
such wholesalers; plaintiff and defendant are 
not in competition with each other. Plain- 


tiff’s delay in moving was not unreasonable 
in view of the necessity for obtaining evi- 
dence of the specific violations necessary 
on a motion of this nature. Plaintiff’s sale 
of its product in New York does not con- 
stitute doing business within the state, nor 
does defendant cite any authority that such 
activity would bar plaintiff from recourse 
to the court of New York. Neither the 
violation of the fair trade prices by other 
retailers nor defendant’s arguments relating 
to social and economic policy have any 
merit. Plaintiff has shown that it will be 
irreparably damaged, by the loss of its 
dealers who do comply with the fair trade 
agreement, if this motion is not granted. 
Settle order. 


[69,003] Nile, Inc., d/b/a Do Drive-In v. Warner Brothers Pictures Distributing 


Corporation, et al. 


In the United States District Court for the Eastern District of Louisiana, New Or- 
leans Division. No. 7528. Filed February 21, 1958. 


Sherman Antitrust Act 
Private Enforcement and Procedure—Pretrial Procedures—Preliminary Injunction— 
Antitrust Violation—Refusal to Negotiate for Exhibition of Film—A motion by an 
operator of a drive-in theatre for a preliminary injunction restraining defendants from 
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Nile, Inc. v. Warner Bros. Pictures Distributing Corp. 
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exhibiting a film unless the plaintiff was given an opportunity to negotiate for exhibition 
of the film was denied in an action charging that a producer-distributor and exhibitors of 
motion pictures conspired to restrain trade in connection with the exhibition of motion 
Pictures in that the producer-distributor refused to negotiate with the plaintiff for the 
exhibition of a film until after that film was exhibited in the closed-in theatres of the 
exhibitors. Absent evidence of a conspiracy on the part of the producer-distributor and 
exhibitor-defendants to discriminate against the plaintiff, there was no reason in law why 
the court should interfere with what appeared to be the exercise of sound business judg- 


ment on the part of the producer-distributor. 


See Private Enforcement and Procedure, Vol. 2, J 9026.15. 
For the plaintiff: Stahl & Sear, and Leopold L. Stahl. 
For the defendants: Chaffe, McCall, Phillips, Burke & Hopkins, and Gibbons Burke. 


[Motion for Preliminary Injunction] 


Wricut, District Judge [Jn full text]: 
Plaintiff operates a drive-in theater. In 
this action it maintains that the defendants, 
one a producer and distributor of motion 
pictures and the others exhibitors thereof, 
have conspired, in violation of the Sherman 
Antitrust Act,’ to restrain trade and com- 
merce in connection with the exhibition of 
motion pictures in that the defendant, Warner 
Brothers, has refused to negotiate with it 
for the exhibition of the film, “Sayonara,” 
until after that film is exhibited in the 
closed-in theaters of the exhibitor-defend- 
ants. In these proceedings the plaintiff has 
moved for preliminary injunction restrain- 
ing the defendants from exhibiting “Sayo- 
nara” commencing February 28th unless 
given an opportunity to negotiate for ex- 
hibition of the film by it commencing the 
same day. 

[Ruling] 


The records shows that “Sayonara” is an 
outstanding film which the producer, Warner 
Brothers, has decided should be shown in 
the closed-in suburban theaters of the ex- 
hibitor-defendants before being released to 
the drive-ins. The decision of Warner 
Brothers in this regard is apparently moti- 
vated by the fact that the release date to 
suburban theaters of the film is in the 


middle of winter, February 28th, 1958. 
Since the exhibition contracts are on a per- 
centage basis, more revenue can be derived 
from the film by releasing it to the closed-in 
suburban theaters on February 28th, and 
then to the drive-ins after the weather has 
moderated in the spring. There is nothing 
in the record which would indicate that this 
is not a good business reason for Warner 
Brothers’ action in this regard.? Nor is 
there any evidence of any conspiracy on the 
part of Warner Brothers and exhibitor- 
defendants here to discriminate against the 
plaintiff. Absent such evidence, there is 
no reason in law why this court should 
interfere with what appears to be the exer- 
cise of sound business judgment on the part 
of Warner Brothers. Packard Motor Car 
Co. v. Webster Motor Car Co. [1957 TRADE 
CASES { 68,682], D. C. Cir., 243 F. 2d 418. 


[Preliminary Injunction Denied] 


While the record of past violations of 
antitrust laws by Warner Brothers * and the 
motion picture industry in general justifies 
a court in scrutinizing with care every ac- 
tion taken by such prior violators, after 
such scrutiny of this record, there is no 
basis at this time for the granting of a 
preliminary injunction. 

Motion denied. 


115 U.S. C. § 1 et seq. 

2 Note is taken of the fact that plaintiff does 
not charge a conspiracy among film distributors 
to discriminate against it. Compare Milgram v. 
Loew’s, Inc. [1950-1951 TRADE CASES {] 62,938], 
a Cir, 192 B20 1579! 
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2 United States v. Paramount Pictures [1948- 
1949 TRADE CASES f 62,244], 334 U. S. 131, 
147; Milgram v. Loew’s, Inc., supra, p. 534. 
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[J 69,004] Switzer Brothers, Inc. v. Chicago Cardboard Co., et al. 


Harry P. Locklin and Elmer J. Brant, general partners, d/b/a Radiant Color Com- 
pany, Intervening Defendants-Appellees and Counter-Plaintiffs, v. Switzer Brothers, 
Inc., Robert C. Switzer and Joseph L, Switzer, Counter-Defendants. 

‘In the United States Court of Appeals for the Seventh Circuit. September Term, 
1957, January Session, 1958. No, 12030. Dated February 11, 1958. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. + 
Sherman Antitrust Act 


Private Enforcement and Procedure—Counterclaims—Jurisdiction of Court—Being 
“Found” Within the District—A trial court did not lose jurisdiction to entertain an in- 
tervenor’s counterclaim, which stated a separate cause of action based upon the antitrust 
laws, by reason of its dismissal of a patent infringement suit for want of indispensable 
parties as plaintiffs. Where a counterclaim states a separate cause of action seeking 
affirmative relief independent of that stated in the complaint, the dismissal of the complaint 
does not preclude a trial and determination of the issues presented by the counterclaim. 
The court acquired jurisdiction of the subject matter of the intervenor’s counterclaim by 
reason of Section 4 of the Clayton Act which provides that suit may be brought for a 
violation of the anti-trust laws “in any district court of the United States in the district 
in which the defendant resides or is found.’”’ At the time the intervenor filed its counter- 
claim, the plaintiffs were in court by their own voluntary action. They were thus “found” 
in the district. The acquirement by the court of jurisdiction over those who voluntarily 
submitted themselves was not dependent upon also acquiring jurisdiction over absent 
indispensable parties. Moreover, the plaintiff effectively waived any issue of vente 
by answering the intervenor’s counterclaim and by filing its own counterclaim against the 
intervenor. 


See Private Enforcement and Procedure, Vol. 2, J 9008.115, 9046. 


For plaintiff-appellant: Albert L. Ely, Jr., Sidney D. L. Jackson, Jr., W. M. 
Kolehmainen, and M. Hudson Rathburn. 


W. J. Marshall, Jr., and Carl Hoppe. 


For a prior opinion of the U. S. Court of Appeals, Seventh Circuit, see 1953 Trade 
Cases {| 67,577. 


Before Major, Finnecan and Hastinos, Circuit Judges. 


For defendants-appellees: 


[Jurisdiction Over Counter-Claim] 


Major, Circuit Judge. [In full text except 
for omissions indicated by asterisks]: On 
June 5, 1952, Switzer Brothers, Inc. (some- 


in which the suit was filed. The defense 
of the suit was assumed by Harry P. 
Locklin and Elmer J. Brant of California, 
partners doing business as Radiant Color 


times referred to as the corporation), ap- 
pellant herein, as exclusive licensee, together 
with Robert C. Switzer and Joseph L. 
Switzer (sometimes referred to as Switzer 
brothers), as record title owners of U. S. 
Letters Patents Nos. 2,417,384 and 2,475,529, 
filed a complaint in the United States 
District Court for the Northern District 
of Ilinois against Chicago Cardboard Co., 
et al., praying that defendants and their privies 
be enjoined from infringing said patents, 
for an accounting for general damages and 
other relief. Both the corporation and the 
individual plaintiffs were residents of Ohio, 
Most of the named defendants were resi- 
dents or doing business in the jurisdiction 
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Company of Oakland, California (some- 
times referred to as intervenors or Radiant). 
On January 7, 1953, Radiant was granted 
leave to intervene and to file an answer 
but was denied leave to file a counterclaim 
which charged plaintiff was violating the 
anti-trust laws. 


[Prior Proceedings] 


From this order of denial Radiant ap- 
pealed to this Court, which reversed the 
District Court and directed that Radiant 
be permitted to file its counterclaim. 207 
F. 2d 483 [1953 Trape Cases { 67,577], 
cert. den. 347 U. S. 912. The counterclaim 
was filed February 9, 1953. On February 
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26, 1954, plaintiff filed a counterclaim against 
Radiant, paragraph 18 of which charged 
Radiant with infringing the same patents 
as those involved in the original action, 
On April 18, 1956, defendants, including 
Radiant, filed a motion to dismiss the com- 
plaint and paragraph 18 of plaintiff’s 
counterclaim, for want of indispensable parties 
as plaintiffs, namely, Patricia Switzer, the 
wife of Robert C. Switzer, and Elise G. 
Switzer, the wife of Joseph L. Switzer 
(sometimes referred to as the Switzer wives). 
On August 2, 1956, the Court allowed this 
motion. On August 13, 1956, the corporate 
plaintiff filed a motion to amend judgment 
and plaintiff’s counterclaim. On January 
25, 1957, the Court denied this motion. 


[Appeal] 


The appeal is from the Court’s order 
of August 2, 1956, dismissing the complaint 
and paragraph 18 of plaintiff's counter- 
claim, and from the order of January 25, 
1957, denying plaintiff's motion to amend 
judgment and its counterclaim. By stipula- 
tion, the District Court entered an order 
under Rule 54(b), making the order of 
January 25, 1957 nunc pro tunc, a final judg- 
ment as to the complaint and paragraph 
18 of the counterclaim, with an express 
determination that there was no just reason 
for delay and an express direction for entry 
of judgment. 

[Issue] 


The contested issues as stated in plaintiff’s 
brief are: 


“The first issue is whether or not the 
Court below, by finding in essence that 
it had no initial jurisdiction to entertain 
the patent infringement issues which 
commenced the suit, did not thereby 
disclaim jurisdiction to entertain the 
balance of the issues in suit, namely, 
intervenors’ later-filed anti-trust suit 
against the Switzers and_ plaintiff’s 
counterclaims against the intervenors 
compelled by such counter-suit. 

x Ok OK 


[Plaintiff's Contention] 


Plaintiff’s argument in support of its first 
contested issue is that the Court by reason 
of its dismissal for want of indispensable 
parties as plaintiffs lost jurisdiction of the 
entire proceedings, and should have dis- 
missed Radiant’s as well as_ plaintiff's 
counterclaims. That plaintiff is primarily 
interested in achieving such a result is evi- 
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denced by the statement in its brief, “Thus, if 
the interlocutory order below—that the patent 
infringement complaint which started the 
litigation was never properly before the 
Court—also requires that the balance of 
the controversy be dismissed with the com- 
plaint, appellant has no interest in disturb- 
ing that order.” This argument presupposes, 
of course, contrary to plaintiff’s contention 
under its second issue, that the Switzer 
wives were part owners of the patents, 
were therefore indispensable parties and 
that the Court correctly ruled that it was 
without jurisdiction in their absence to en- 
tertain the action. 


[Intervenor’s Contention] 


The position of Radiant is that the Court 
by reason of the dismissal order did not 
lose jurisdiction of its counterclaim which 
stated a separate cause of action based upon 
the anti-trust laws, independent of the sub- 
ject matter of the complaint for patent 
infringement. Radiant argues that the juris- 
diction under discussion relates to venue, 
which the corporation and Switzer brothers 
(original plaintiffs) waived by commencing 
the infringement action, by failure to raise 
any objection to improper venue in their 
reply to the counterclaim and by filing their 
own counterclaim against Radiant. 

Plaintiff, in support of this phase of its 
case, cites Kelleam et al. v. Maryland Casualty 
Com SIZ Wn St OU OO es LOCHe me anes 
Consol., Inc. et al. v. Fidelity-Philadelphia 
Trust Co. et al., 206 F. 2d 336, 337; Isenberg 
vy. Biddle, 125 F. 2d 741, 743, and Page v. 
Wright, 116 F. 2d 449, 452. In Isenberg, the 
Court made the following pertinent com- 
ment as to the holding in Kelleam (page 
743) : 

“In the last named case, Justice Douglas, 
speaking to the facts in that case, said 
that once the bill of complaint was dis- 
missed no jurisdiction remained for any 
grant of relief under the cross petition. 
But in that case there was no jurisdic- 
tional basis for the counterclaim independent 
of the main action.” 

In fact, in Isenberg the Court denied a con- 
tention similar to that advanced here and 
retained jurisdiction to proceed with the 
cross-complaint even though it had dis- 
missed the original complaint for lack of 
jurisdiction. In so doing the Court stated 
(page 743): 
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“Here there is such independent basis, 
and the rule is that in such circumstances, 
when the counterclaim seeks affirmative 
relief, it is sustainable without regard to 
what happens to the original complaint. 
[Citing cases.]” 

More than that, the Court held that the 
plaintiff by commencing his action sub- 
mitted himself to the Court’s jurisdiction. 


In Page, the dispute was over the Court’s 
jurisdiction of the subject matter. Relative 
thereto, this Court quoted with approval 
from Goldstone v, Payne, 94 F. 2d 855, as 
follows (page 452): 


““But, where the court lacks jurisdic- 
tion over the subject matter of a case, 
the defect is not cured by getting personal 
jurisdiction of the defendant. Such a want 
of jurisdiction cannot be waived by plead- 
ing or any other form of consent—not 
even by going to trial. * * *” 

It is true that in the Pioche case the Court 
held that dismissal of a complaint for want 
of jurisdiction also requires dismissal of a 
compulsory counterclaim. However, the Court 
at the same time stated (page 336): 


_ “The counterclaim persists where it 
is supported by an independent ground 
of federal jurisdiction * * *,” 


[Rule] 


It appears to be settled that where a 
counterclaim states a cause of action seek- 
ing affirmative relief independent of that 
stated in the complaint, the dismissal of 
the complaint does not preclude a trial and 
determination of the issues presented by 
the counterclaim. Lion Mfg. Corp. v. 
Chicago Flexible Shaft Co. et al., 106 F. 2d 
930, 933; Haberman v. Equitable Life Assur- 
ance Society of The United States, 224 F. 
2d 401, 409. 

[Conclusion] 


It is our conclusion that plaintiff’s con- 
tention is not sound. It is true, of course, 
that a Court in an action for patent in- 
fringement is without jurisdiction to 
proceed in the matter in the absence of in- 
dispensable parties, which includes all of 
the owners of the patent. Independent Wire- 
less Telegraph Co. v. Radio Corp. of America, 
269 U. S. 459, 468. Thus, the Court was 
justified in dismissing the complaint and 
paragraph 18 of plaintiff’s counterclaim for 
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the lack of indispensable parties as plaintiffs. 
It does not follow, however, that the Court at 
the same time lost jurisdiction to entertain 
the counterclaims. It is not open to ques- 
tion but that the Court under Title 28 
U. S. C. A. See. 1338 acquired jurisdiction 
of the subject matter of the original action. 
The Court also acquired jurisdiction of the 
subject matter of Radiant’s counterclaim 
by reason of Title 15 U. S. C. ‘A. Sec. 15, 
which provides that suit may be brought 
for a violation of the anti-trust laws “in any 
district court of the United States in the 
district in which the defendant resides or 
is found.” 

At the time Radiant filed its counterclaim, 
the plaintiff corporation and Switzer brothers 
were in Court by their own voluntary action. 
They were thus “found” in the district. 
The word “found” as contained in Sec. 15 
does not mean merely the physical presence 
of a defendant but permits a plaintiff to sue 
a defendant “wherever he could [can] 
catch him.” Freeman v, Bee Machine Co., 
Inc. [1940-1943 Trapeze CAses {[ 56,278], 319 
U. S. 448, 454. The fact that the Switzer 
wives were indispensable parties to the 
original action does not negate the further 
fact that the corporation and Switzer 
brothers vecluntarily submitted themselves 
to the Court’s jurisdiction. In other words, 
the acquirement by the Court of jurisdiction 
over those who voluntarily submitted them- 
selves was not dependent upon also acquiring 
jurisdiction over absent indispensable parties. 
Moreover, the plaintiff corporation effectively 
waived any issue of venue by answering 
Radiant’s counterclaim and by filing its own 
counterclaim against Radiant. It not only 
waived venue but again submitted itself to 
the jurisdiction of the Court as a defendant 
to the counterclaim. Plaintiff professes to 
discern great significance in the fact that 
all the parties here interested, that is, the 
plaintiffs to the original action and Radiant, 
were non-residents. In our view, this fact 
is of no consequence. At any rate, we dis- 
cern no reason why a non-resident cannot 
waive venue and submit to the jurisdiction 
of the Court as effectively as a resident. See 
Central Trust Co. v. McGeorge, 151 U. S. 
129, 135. 

hace 


The orders appealed from are affirmed. 
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N. Y. L. J., No. 33, page 7. Dated February 18, 1958. 


Sherman Antitrust Act 


Combinations and Conspiracies—State Court Proceedings—Validity of Voting Provi- 
sions of Association Under Terms of Federal Antitrust Consent Decree—Statute of Limita- 
tions.—In an action to declare voting provisions of an unincorporated association illegal on 
the ground that they were in conflict with a consent decree entered in a United States 
antitrust action, a motion to strike the defense that the action was barred by a six-year 
New York statute of limitations, covering “an action upon contractual obligations or 


liability express or implied,” was denied. 


See Combinations and Conspiracies, Vol. 1, § 2405.34; Department of Justice Enforce- 


ment and Procedure, Vol. 2, J 8261. 


McGivern, Justice [Jn full text except for 
onussions indicated by asterisks]: This is a 
motion to strike out as insufficient in law 
each of the six affirmative defenses set forth 
in the answer herein. Subsequent to the 
return day the complaint was amended in 
a minor particular, and an answer has been 
served to the amended complaint. The 
parties have stipulated that the motion be 
deemed addressed to the answer to the 
amended complaint. 


The amended complaint alleges three causes 
of action. The plaintiffs, members of de- 
fendant unincorporated association, sue on 
their own behalf and on behalf of all mem- 
bers of the association similarly situated, 
alleging in their first cause of action that 
the voting provisions of the articles of asso- 
ciation are against public policy and that 
further they were adopted in 1941 as a result 
of fraud practiced upon the members of the 
association. The relief requested is that the 
relevant portions of the articles of associa- 
tion be declared to be against public policy, 
illegal, null and void. 

In their second cause of action the plain- 
tiffs repeat all the allegations of the first 
cause of action and seek similar relief. In 
addition, they allege that in 1950 a consent 
decree was entered in the United States Dis- 


trict Court for the Southern District of New 
York in an anti-trust action brought by the 
United States against the association, and 
that a reference to the decree was stamped 
on all agreements between the association 
and its members and is binding on the asso- 
ciation and its members. The claim is made 
that the voting provisions of the articles of 
association conflict with such decree. * * * 

The third defense to the first and second 
causes of action is the six-year statute of 
limitations (Civil Practice Act, sec. 48). It 
would appear that subdivision 5 thereof is 
applicable to the first and second causes of 
action and that subdivision 1 is also appli- 
cable to the second cause of action. * * * 

The principal matter added in the second 
cause of action is the claim that the provi- 
sions of the consent decree referred to above 
were incorporated in the agreement between 
the association and its members. This 
would bring the second cause of action 
within the scope of subdivision 1 of section 
48, to wit, “an action upon contractual obli- 
gations or liability express or implied.” This 
being so, the motion to dismiss the third 
complete defense to the first and second 


causes of action must-be denied. 
x KOOX 
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New Jersey, et al. 
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File No. 110-57. Filed March 24, 1958. 


Sherman Antitrust Act 


Combinations and Conspiracies—Trade Association Activities—Boycotts.—An associa- 
tion of home delivery news dealers and its members illegally combined to refuse to 
purchase and distribute a local daily and Sunday newspaper for the purpose of eliminating 


Trade Regulation Reports 
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price competition presented by independent newsboys in the “home delivery market” for 
the newspaper. The concerted refusal to handle the newspaper restrained interstate com- 
merce and the restraint was undue and substantial. In the home delivery market the 
restraint made itself felt to a substantial degree and was enhanced by the news dealers 
written notices to their customers inviting and encouraging antagonism toward the news- 
paper. The dealers’ contention that the newspaper, in selling its papers to newsboys, was 
attempting to force the dealers to adhere to prices charged by the newsboys was rejected. 


See Combinations and Conspiracies, Vol. 1, J 2005.533, 2017.121. 


Combinations and Conspiracies—Interstate Commerce—Affecting Interstate Com- 
merce.—In an action charging that an association of home delivery news dealers and its 
members illegally combined to refuse to purchase and distribute a daily and Sunday 
newspaper, the court ruled that the conduct of the news dealers affected and restrained 
interstate commerce. In holding that the newspaper was engaged in interstate commerce, 
the court found that it procured newsprint from outside the state, distributed its printed 
product throughout many states, gleaned news throughout the world and transmitted it 
to readers throughout many states, and attracted profitable advertising not only within 
the state of publication but from numerous persons and concerns in other states. This 
advertising, together with the news, reached the newspaper’s readers by means of a 
variety of forms of physical transportation whereby the newspaper was carried interstate 
and internationally. The flow of such commerce was both toward and from the news- 
paper and terminated ultimately in the receipt of the newspaper, with its news and 
advertising content, by the reader. The fact that a portion of such flow moved from the 
publisher to readers within the same state in which the newspaper was published did not 
remove that portion from the totality of the interstate current in which the newspaper, 
the dealers, and the newspaper readers were equally involved. 


See Combinations and Conspiracies, Vol. 1, { 2035.153. 


Monopolies—Monopolization—Combinations to Monopolize—Refusal to Deal—Boy- 
cott—An association of home delivery news dealers did not violate Section 2 of the 
Sherman Act by combining to refuse to purchase and distribute a local daily and Sunday 
newspaper for the purpose of eliminating price competition presented by independent 
newsboys. The court ruled that there was a boycott, and that it was illegal. However, 
the boycott and its consequent undue restraint upon interstate commerce had not been 
shown to have resulted in the creation of a monopoly of the news dealers in the newspaper 
distribution business nor to have been undertaken or persisted in with the intent that the 
dealers should monopolize such distribution. Even within the limited market of home 
delivery, the restraining combination did not trend in the direction of ultimate monopoly. 
There was no proof that any uniform price was charged by the dealers for home delivery 
of the newspaper or that the association was being employed as a price-fixing instru- 
mentality. Furthermore, the dealers did not jointly occupy and control a single delivery 
territory. The evidence disclosed no likelihood that success in excluding newsboys from 
the territory of any dealer would enable him to monopolize the distribution of the news- 
paper in that territory. 


See Monopolies, Vol. 1, 2510, 2520, 2610.720. 


Combinations and Conspiracies—Monopolies—Relevant Market.—In an action charg- 
ing that an association of home delivery news dealers violated Section 1 of the Sherman 
Act by combining to refuse to purchase and distribute a local daily and Sunday newspaper, 
the court ruled that the relevant market was limited to the “home delivery market” 
for the newspaper. The evidence disclosed that there was a substantial category of readers of 
the newspaper who preferred to have the newspaper delivered to their homes or offices. 
In this group of readers were contained the customers of the dealers and the newsboys. 


However, the evidence did not establish that the association violated Section 2 of the 
Sherman Act by combining to monopolize or monopolizing either the newspaper dis- 
tribution business or the limited “home delivery market” for the newspaper. 

See Combinations and Conspiracies, Vol. 1, { 2005; Monopolies, Vol. 1, 2540. 
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Opinion 

WortENDYKE, District Judge [Jn full text]: 
In this action, under jurisdiction conferred 
upon this Court by §§$4 and 26 of Title 15 
of the United States Code, plaintiff sought 
injunctive relief, interlocutory and perma- 
nent, against continuance by defendants of 
charged violations of Sections 1 and 2 of 
the Sherman Act (15 U. S. C. §§1 and 2). 
Upon the filing of the complaint on Feb- 
ruary 14, 1957 the case was referred to the 
late Hon. Alfred E. Modarelli, then a Judge 
of this Court, before whom all proceedings 
herein were had through the presentation 
of the evidence upon which, on June 18, 
1957, he granted an interlocutory injunction 
in accordance with the prayers of the com- 
plaint. An earlier application for such pre- 
liminary relief, made to Judge Modarelli on 
return of the order to show cause, which 
was allowed upon the filing of the com- 
plaint, was denied by him on March 21, 
1957. His opinion upon which such denial 
was based was filed March 15, 1957, and is 
reported in 149 F. Supp. 460 [1957 TrapE 
Cases {§ 68,745]. After completion of the 
presentation of the evidence upon which the 
preliminary injunction issued, leave was 
granted to defendants to serve and file an 
additional brief, and to the plaintiff an 
answering brief, after transcription of the 
testimony and, before final determination of 
the cause; but Judge Modarelli died before 
such briefs came in, and the case was there- 
after reassigned to the writer of this opinion 
for appropriate disposition. Briefs have been 
submitted to, and oral argument of counsel 
has been heard by this writer. During the 
course of such argument counsel for the de- 
fendants adopted the factual summary em- 
bodied in the plaintiff's main brief, with- 
drew the affirmative defenses pleaded in 
their answer, while continuing to assert the 
lack of jurisdiction of this Court to award 
relief under the circumstances, and raised 
a question as to the sufficiency of the com- 
plaint. However, defendants concede that 
the actions and refusals to deal complained 
of by the plaintiff resulted from an agree- 
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ment and combination of the individual 
defendants (Dealers) through their mem- 
bership in the corporate defendant (Allied). 


(THE BUSINESS OF THE PLAINTIFF 


In the interest of expedition and succinct- 
ness we follow the defendants’ lead by bor- 
rowing from a summarization at pp. 7-9 of 
plaintiff's main brief: 


“The plaintiff publishes a daily news- 
paper known as The Newark Evening 
News, having a net average daily paid 
(circulation of 290,000 copies. Plaintiff 
also publishes a Sunday paper known as 
(The Newark Sunday News with a net 
average paid circulation of 335,000 copies. 
Plaintiff's principal place of business is 
215 Market Street, Newark, New Jersey. 
The facilities located there are capable 
of producing 150,000 more papers than 
are presently produced. The news pub- 
lished by the paper is gathered from all 
corners of the world. A good deal of it 
comes through wire services such as the 
Associated Press, United Press and In- 
ternational News Service. The plaintiff’s 
own correspondents (its own employees 
and feature writers) are sent to all parts 
of the world where news may be in the 
making or imminent. The newsprint on 
which the paper is printed comes from 
Finland and Canada by way of water and 
rail and is transported from the docks or 
freightyards to its printing presses by 
trucks. The magazine section for the 
Sunday paper is printed in Louisville, 
Kentucky, and the colored comics in the 
Sunday paper is printed in Bridgeport. 
Both the magazine section and the colored 
comics section are delivered to the reader 
as an integral part of the Sunday paper. 
The comics appearing in both the daily 
and Sunday editions come from all over 
the country. The advertising appearing 
on its pages is received from practically 
the entire United States and at times 
even from foreign countries. Plaintiff’s 
papers go to every state in the Union. 

“The greater the circulation, the higher 
the rate the plaintiff can charge for ad- 
vertising. A decrease in circulation of 
4% or 5% would raise questions in the 
minds of advertisers and perhaps result in 
a reduction of advertising rates. If the 
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circulation increases, rates increase pro- 
portionately. A loss in circulation of 
20,000 would affect advertising if such a 
decline was protracted or if there were 
recurrent stoppages. * * * 

“Plaintiff delivers its papers to its cus- 
tomers in the following manner: 

“a. By means of its own trucks to 
newsstands and stores; 

“b. By rail and other carriers to points 
within and outside the State of New 
Jersey; 

“c. By mail to its subscribers within 
and outside the State of New Jersey; 

“d. By street sales through newsboys; 

“e. By means of its own trucks to vari- 
ous branches maintained by it and to 
other points and from which points fur- 
ther distribution is made through news- 
boys; 

“f, By means of its own trucks to Home 
Delivery Dealers. 

“The published price of the daily is 5¢ 
and of the Sunday edition is 12¢. The 
plaintiff sells its papers to Home Delivery 
‘Dealers as well as newsboys for $3.80 
jper hundred for daily and $9.00 per hun- 
dred for Sunday editions. The papers 
distributed through Home Delivery Deal- 
ers throughout the State of New Jersey 
amount to 62,878 daily editions and 70,631 
Sunday editions of the total circulation, 
or better than 20% of the total circulation 
* * * The dealer can charge what he likes 
for the service he renders and this is also 
true of the newsboys. * * *” 


THE BUSINESS OF THE DEFENDANT 
Home DE Livery DEALERS 


As stated at page 3 in the brief for de- 
fendants: 


“The individual defendants are inde- 
pendent small business men. They own 
their delivery routes and use their own 
vehicles in distributing papers. Many of 
them operate their businesses from their 
homes; others operate candy stores or 
similar enterprises in conjunction with 
the home delivery of newspaper.” 


As further summarized in the brief for 
the plaintiff at pp. 12-17: 


“Of the 33 dealers who responded to 
the plaintiff’s call on the first day of trial, 
one operated in Hudson County, two in 
Morris County, three in Union County, 
one in Monmouth County and the balance 
in Essex. All of them owned and op- 
erated in their business a truck or other 
type of automobile for delivery purposes. 
Some owned and operated as many as 
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two trucks plus one or two station wagons; 
others, in addition to the trucks or other 
automotive equipment they owned or op- 
erated, hired additional motor vehicles. 
‘Some were in business a short time. One 
dealer, McGuire, purchased a route and 
started in business as a dealer in Feb- 
ruary, 1957. Most of them, however, 
avere in business for many years. One of 
them testified he was in the Home De- 
livery business all his life. All of them 
employed newsboys to assist them in the 
delivery of the papers to their customers. 
Of the 33 called to the stand by the 
plaintiff only two of the dealers each em- 
ployed one newsboy for daily deliveries, 
but of these two dealers who each em- 
ployed one for daily deliveries, one of 
them employed as many as seven for 
Sunday deliveries while the other em- 
ployed two for Sunday deliveries. One 
dealer employed two and another em- 
ployed three newsboys to service his 
customers. All of the others employed 
three or more for both daily or Sunday 
deliveries. Most of them employed in ex- 
cess of three boys. Six of them actually 
employed ten or more boys. The dealers 
pay self-employment taxes, workmen’s 
compensation premiums on their boys 
and some transact their business in cor- 
porate form. The membership of Allied 
is statewide. 


“All of the Home Delivery Dealers ex- 
cept one delivered morning papers. The 
‘(Newark Evening News published by the 
plaintiff is an evening paper and was dis- 
tributed only in the afternoon or evening 
and on their evening routes all of the 
Home Delivery Dealers delivered other 
papers in addition to the plaintiff’s papers. 
The percentage of other papers delivered 
by most of the dealers in the afternoons 
during the week was small compared to 
the number of plaintiff’s papers. 


“On Sunday, the Home Delivery Dealers 
delivered not only the Newark Sunday 
News published by the plaintiff but also 
many other papers besides. The percent- 
age of other papers than the plaintiff's 
papers delivered by these 33 Home De- 
livery Dealers on Sunday was substantial, 
ranging from a low of 15% to a high of 
68%. The percentage of other papers de- 
livered on Sundays by most of these 33 
dealers, however, was between 40% and 
60%. Or, to put it differently, some- 
where between 40% and 60% of the total 
papers delivered by these 33 dealers on 
Sundays consisted of papers other than 
plaintiff's Sunday News. Nearly all of 
the dealers had purchased their route from 
some predecessor in the business. Some 
had inherited or married into the busi- 
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ness. Only one (Gutowski) had gone 
out and developed his own route. The 
value of a customer can be ascertained 
from the fact that one dealer (Herman 
Amsterdam) sold in 1956 a route con- 
sisting of 600 daily and 500 Sunday 
Papers for the sum of $7,000. This wouild 
put the price at a little better than $1.00 
per customer for a unit consisting of a 
daily and Sunday paper. The dealers ad- 
mitted the business they operated to be 
their own property which they are free 
to sell. They buy or sell customers and 
have done so without any leave, permis- 
sion or approval of the plaintiff. When a 
purchase or sale is made, the new owner 
makes a deposit with the News to secure 
the balance of his bills and the deposit 
of the seller is returned to him. The 
plaintiff exercises no control with respect 
to such purchases or sales. Most of the 
dealers have on deposit with the News 
a sum sufficient to cover only one week’s 
deliveries. Purchasers from old dealers 
are now required to have on deposit a 
sum sufficient to cover three weeks’ pur- 
chases. Despite this requirement of a 
three-week deposit from purchasers from 
old dealers, concessions are made by the 
plaintiff. Thus when one of the defend- 
ants (Wrobel) sold his route to McGuire, 
the new purchaser only had $225.00 to 
meet a three-week deposit requirement of 
$600. The plaintiff accepted the $225 and 
permitted McGuire to build up his de- 
posit account to $600 at the rate of $50 per 
month. At the time the case was tried, 
the average dealer was 10 weeks in arrears. 
A year ago, he was only six weeks in 
arrears in the settlement of his accounts. 
The deposit is inadequate security to off- 
set these arrearages. Nevertheless, the 
plaintiff has done nothing to compel the 
dealers to increase their deposit or liqui- 
date their arrearages. * * 


“The price that the Home Delivery 
Dealer charges his customers varies with 
each dealer and on occasion varies for 
the customers of a particular dealer de- 
Pending on the accessibility and ease of 
delivery. The price varies from 50¢ to 68¢ 
for six daily and one Sunday paper. The 
wholesale price of $3.80 per hundred for 
daily and $9.00 a hundred for Sunday 
papers is uniform to all dealers and the 
plaintiff does not dictate the dealer’s price 
to his customers. * * * 


“The dealers claim that their business 
is threatened by competition from news- 
boys selling at 50¢ a week in their terri- 
tories is refuted by comparison of the 
amount of papers purchased by them in 
1950 and 1957. The average for the first 
week of the month of April in 1950 of 
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ithe amount of papers purchased from the 
News by all dealers for distribution to 
their customers was 55,970 daily and 
50,919 Sunday editions. The purchase of 
papers for the same period in the month 
of April, 1957, was 62,878 daily editions 
or an increase of approximately 7,000 
papers over this seven-year period. The 
Sunday papers taken by all dealers for 
ithe same period in April, 1957, amounted 
to 70,631, as against a draw of 50,919 in 
the same period in April 1950, or an in- 
crease of almost 20,000 Sunday papers. 
‘The number of Home Delivery Dealers 
through this seven-year period remained 
about the same. * * [D]uring Mr. 
Healy’s incumbency as General Manager 
of the Circulation Department, he has run 
a number of campaigns to obtain customers 
for the dealers as part and parcel of his 
job of increasing the circulation of the 
newspaper. These campaigns were run at 
the expense of the plaintiff and on all oc- 
casions, except when a state-wide campaign 
was being run, the price to the customer 
was always the price fixed by the dealer. 
In state-wide campaigns, the plaintiff did not 
feel that it could run a state-wide campaign 
and charge one price in one place and an- 
other price in another area and such 
state-wide campaigns were always at a 
uniform price, namely 50¢ per week. If 
the dealer did not wish to accept the 
customer at such a price, he was free to 
decline and at no time when a dealer de- 
clined to accept a customer at 50¢ per 
week was he threatened to be cut off. All 
customers turned over to the dealer be- 
came the dealer’s property. Despite the 
fact that the cost of the campaign was 
borne by the plaintiff the plaintiff never 
checked to see if the dealer increased the 
price as they did in many instances. 
Thousands of customers were turned over 
to the dealers by the plaintiff as a result 
of these campaigns but in one instance 
one dealer turned down 70 new customers 
not because of the price but because the 
customers lived in a low-income area. If 
a reader complains about the charge a 
dealer makes, the plaintiff lets the dealer 
take care of it and does not suggest a 
reduction in price. * * * 


“The New York Sunday and daily papers 
that are delivered by the Home Delivery 
‘Dealers are handled under a procedure 
that is known as the Mansfield System. 
The Mansfield System consists of an office 
in New York that allocates territories to 
be serviced by Home Delivery Dealers. 
‘This amounts to zoning and one delivery 
dealer will not deliver papers in the zone 
of another. Under the Mansfield System, 
mo delivery dealer, newsboy or store can 
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sell New York papers in any zone with- 
out the prior approval of the Mansfield 
office. This system the dealers have 
urged from time to time that the plaintiff 
adopt as a means of terminating the con- 
troversy between plaintiff and the dealers. 
These requests were rejected by the plain- 
tiff on the ground it believed in free 
competition.” 


WHat PRECIPITATED THE LITIGATION 


On February 15, 1956 James L. Hutch- 
ings,—then President of an unincorporated 
association of Home Delivery Dealers which 
subsequently merged into Allied,—in com- 
pany with approximately 17 of the mem- 
bers of his association, conferred with 
plaintiff’s Circulation Director and regis- 
tered a complaint regarding late deliveries 
by the plaintiff to the Dealers. The Dealers 
threatened to discontinue the handling of 
plaintiff's newspaper unless they received 
earlier deliveries thereof. In response to 
these complaints, plaintiff undertook to im- 
prove its delivery service to the Dealers. 
Subsequently, between February 15 and 
July 13, 1956, Mr. Hutchings, as spokesman 
for the Dealers, made demand of plaintiff's 
Circulation Director that all newsboys who 
were delivering plaintiff's newspaper within 
the territory of any of the Dealers should 
be forced out of business by plaintiff’s dis- 
continuance of selling newspapers to these 
boys. Plaintiff refused to yield to this de- 
mand and was again threatened by the 
Dealers’ spokesman with a “strike” of such 
Dealers against the handling of plaintiff's 
newspapers. Upon another occasion, be- 
tween the dates stated, the representatives 
of the Dealers demanded that plaintiff “shut 
out” any distributor other than the news- 
paper man or Dealer in his particular area. 
The Dealers had, in this connection, allo- 
cated the aggregate territory among them- 
selves, but they demanded that the plaintiff 
force newsboys out of the respective terri- 
tories served by the Dealers. On July 13, 
1956, Mr. Hutchings, with a group of the 
Dealers, and the attorney who represented 
them during the trial of this action, again 
conferred with plaintiff's Circulation Di- 
rector, to whom they delivered an ultimatum 
that unless the plaintiff discontinued the 
use of newsboys for the distribution of its 
newspaper the Dealers would no longer 
handle it. Plaintiff refused to accede to this 
demand, and, on the same day, the Dealers 
refused to accept from plaintiff delivery of 
its newspaper. Confronted with this re- 
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fusal, plaintiff immediately adopted the best 
type of substitute distribution service avail- 
able in order to get its papers to its readers 
by increasing its store deliveries in the 
Dealers’ areas and instituting delivery service 
through adult carriers and newsboys. These 
substitute facilities did not involve the 
creation of an employment relationship be- 
tween the plaintiff and the carriers and 
newsboys, but plaintiff’s papers were sold 
to such persons upon the same terms as 
had always prevailed between the plaintiff 
and its other newsboys on the one hand 
and the Dealers on the other. 


\Notices to Customers] 


The number of plaintiff’s newspapers af- 
fected by the refusal of the Dealers to 
handle them was approximately 15,000 per 
day and a slightly smaller number on Sun- 
days. This “refusal to handle” on the part 
of the Dealers continued for a period of 
approximately two weeks and was partici- 
pated in by sixteen of the individual de- 
fendants. Just prior to the commencement 
of this period of refusal to purchase plain- 
tiff’s papers, each of the Dealers delivered 
to the customers to whom he had previ- 
ously delivered plaintiff's paper written 
notices accusing plaintiff of “unethical prac- 
tices” and advising the customer that in 
consequence thereof the Dealer would “be 
unable to deliver’ plaintiff’s newspaper tem- - 
porarily. The Dealer suggested in such 
notice that if the customer wished to sub- 
stitute another paper, he notify the Dealer. 
Another form of notice given by certain of 
the Dealers and delivered to customers ac- 
cused the plaintiff of adopting a policy to 
eliminate newsdealers and confectionery stores 
from the newspaper business for the pur- 
pose of controlling circulation and enabling 
the plaintiff to dictate “every phase of the 
business.” The notice warned that the 
plaintiff's efforts would be accomplished by 
“tempting children with the grand idea that 
they would be ‘little merchants’ who own 
their business (paper routes).” Further in 
the course of the text of certain of such 
notices, and for the purpose of persuading 
their customers to a view favorable to the 
dealers, it was rhetorically asked: 


“Do you suppose a mother would per- 
mit her child to go out on a cold nasty 
day, or in the rain to deliver newspapers 
* * * or would she compel him to deliver 
his route if the child was ill? She just 
couldn’t * * * but we must.” 
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Notices given by other Dealers to their 
customers in anticipation of this interrup- 
tion of service charged that the plaintiff 
was insisting that the Dealer deliver the 
Paper at such a low rate that it would be 
impossible for the Dealer to earn a living. 
Another form of notice employed by one or 
more of these Dealers was captioned “News- 
dealer v. Newark News” and set forth the 
disadvantages under which the Dealers were 
compelled to handle plaintiff's paper, with 
the statement that plaintiff sought “men’s 
services at boy’s wages.” 

Upon the expiration of the initial two 
weeks during which the Dealers refused to 
handle the plaintiff’s papers, the Dealers 
resumed acceptance and delivery of the 
papers, but sought to persuade plaintiff 
to induce the newsboys to abandon their 
routes in the Dealers’ areas which the boys 
had been covering during the period of 
their refusal to handle. The resumed busi- 
ness relations between the parties continued 
until January, 1957, when a meeting was 
arranged between Mr. Hutchings and some 
of the Dealers with persons in charge of 
plaintiff's Circulation Department, at which 
the demand that the plaintiff force the 
newsboys out of the Dealers’ areas was re- 
newed. Plaintiff’s representatives again re- 
fused to yield to this demand and Mr. 
Hutchings, as spokesman for the Dealers, 
renewed the threat to ‘strike’. Thus was 
the present litigation precipitated. 


Trade Association of Dealers] 


On August 23, 1956, following the ter- 
mination of the initial refusal to handle 
plaintiff's papers, the Dealers formed Allied, 
and when Mr. Hutchings renewed the 
“strike” threat in January, 1957, he in- 
formed plaintiff’s representatives that Allied 
then had from 40 to 45 members. On May 
20, 1957, the date initially designated for 
the commencement of the trial of this case, 
Allied had grown to a membership of 133 
Dealers. In its Certificate of Incorporation 
the purpose for which Allied was formed 
is stated as follows: 


“To join in the single purpose of pro- 
viding unity amongst the various news- 
paper carriers of the entire State of New 
Jersey to the end that proper and fair 
and honorable trade practices be main- 
tained and kept; to act as a single unit or 
body in determining fair pricing and 
means and methods of delivery of news- 
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Papers with the various publishers and 
distributors of these papers; to act in 
common concert for the individual finan- 
cial betterment of each of its members 
but in no wise to make any profit from 
such individual newspaper carriers; to 
meet unfair competition as a single body 
by the employment of all lawful means; 
to create and maintain by-laws; to hold 
meetings at regular designated times by 
Executive Committee or as a whole and 
to do all things that are proper, just and 
legal to the end that the individual busi- 
messes of the members named above and 
those others that may join subsequently 
shall not be crushed by unfair competi- 
tion or by any other means by competi- 
tion or by newspaper publishers or by 
any other agency.” 


Boycott Renewed] 


‘Between May 20, 1957, the date initially 
designated for the commencement of the 
trial of this case, and June 18, 1957, when 
the interlocutory injunction was granted 
therein, the membership of Allied renewed 
the “boycott” of plaintiff's paper, which 
only terminated in obedience to the inter- 
locutory injunction. During this period, the 
Dealers refused to handle approximately 
32,000 daily and Sunday copies of plaintiff’s 
newspaper, but plaintiff admits, on this 
argument, that approximately 16,000 of its 
newspapers were received by its readers as 
a result of plaintiff’s best efforts in utilizing 
substitute service then available. 


jTHE CoMPLAINT 


Before discussing the merits of the case, 
it is necessary to deal with a question of 
the sufficiency of the complaint, only now 
raised by the defendants. It may be dealt 
with quickly. I view the complaint as suffh- 
cient under Rule 12(h). Further, not only 
have the issues been tried out, but there is 
ample evidence in the record which re- 
quires a decision on the merits. Therefore, 
the present “motion” is not well taken. 
Black, Sivalls, & Bryson v. Shondell, 8 Cir. 
1949, 174 F. 2d 587; Hon. Leon A. Yank- 
wich, Federal Trial Practice in Civil Cases, 
12 F. R. D. 269, 279. Cf. Grammas v. Cola- 
surdo, App. Div. 1958, 48 N. J. Super. 543. 


THE RESTRAINT OF TRADE 


As hereinabove pointed out, the plaintiff 
charges that the acts of the defendants of 
which it complains were violative of Sec- 
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tions 1 and 2 of the Sherman Act (15 
WMSMGeSSileande?)s 


[Issues] 


In deciding whether there has been a vio- 
lation of Section 1 of the Sherman Act, three 
principal questions are posed: 

(1) Is there a sufficiency of proof that a 
“contract, combination in the form of trust 
or otherwise, or conspiracy” exists? 

(2) Is there a market in which the effect 
of the challenged arrangement may be tested, 
and by what evidence is the market defined? 


(3) Does the conduct of the defendants 
in that market unduly restrain competition 
and does it “restrain trade or commerce 
among the several states’? 


[Combination to Refuse to Deal] 


The concession of the defendants that they 
combined in their refusal to purchase and 
distribute plaintiff's newspaper, which is 
eminently appropriate in the light of the 
overwhelming proof, answers the first of 
the foregoing questions in the affirmative. 
That its purpose was the elimination of 
price competition presented by independent 
newsboys who operated in territories which 
the Dealers had arrogated to or obtained 
for themselves for the conduct of their busi- 
ness of delivering newspapers to the homes 
and places of business of the newspaper 
readers is also apparent in the evidence and 
conceded by the defendants. 


[Relevant Market] 


We now seek to determine in what market 
the legality of the challenged combination 
is to be tested, and by what evidence such 
market is defined. There is to be discerned, 
from the evidence in this case, a distinctly 
definable market within which the competi- 
tion between the newsboys and the Dealers 
operates, and in which they are the prin- 
cipal contenders. For want of a better 
designation, I shall employ the phrase “home 
delivery market” to denote the field of their 
contest. Defendants correctly point out that 
the distribution of plaintiff's newspaper is 
not confined to the Dealers or to the news- 
boys. Although some of the newspaper’s 
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circulation is by mail on direct subscription 
by a reader or by sales to stores and news- 
stands, for resale to members of the reading 
public, the evidence discloses that there is 
a substantial category of readers of the 
plaintiff's newspaper who prefer to have the 
newspaper delivered to their homes or offices. 
In this group of readers are contained the 
customers of the Dealers and of the news- 
boys. Toa reader who failed to receive his 
newspaper when his Dealer refused to pur- 
chase the paper from the plaintiff were still 
available the alternatives of arranging for 
delivery thereof by a newsboy, or directly 
by the plaintiff, or by purchasing the paper 
at a newsstand or a store. Thus, the restraint 
resulting from the combined refusal to handle 
in this case was not effective throughout the 
general market for plaintiff’s newspaper, but 
was limited to the home delivery market in 
which it operated to restrain the flow through 
the home delivery outlet of the commerce 
involved in the production and distribution 
of the newspaper. In this limited market 
the restraint made itself felt to a substantial 
degree, and was enhanced by the written 
notices which the Dealers circulated among 
their customers in the Dealers’ efforts to 
justify their position and to strengthen the 
boycott by inviting and encouraging antag- 
onism toward the plaintiff by using the 
sympathy of the newspaper reader for the 
Dealer. 
[Price-Fixing Alleged] 

Defendants argue that “the only competi- 
tion which defendants have sought to elimi- 
nate is the competition of plaintiff-subsidized 
newsdealers, employed on plaintiff-owned 
routes to force the independent home de- 
livery dealers to adhere to the prices dictated 
by plaintiff.’ I find no support in the evi- 
dence for the foregoing assertion. Rather, 
I find an ample basis for its negation. Plain- 
tiff sold its newspapers to all wholesale pur- 
chasers at the same price. While plaintiff’s 
authorized representatives emphatically refused 
to comply with the defendants’ demand for the 
elimination of newsboy distributors, I find 
no proof that in selling its papers to news- 
boys the plaintiff was attempting to force 
the Dealers to adhere to prices charged by 
the newsboys. Although there is some evi- 


1“$§1. Every contract, combination in the 
form of trust or otherwise, or conspiracy in re- 
straint of trade or commerce among the several 
States, or with foreign nations, is declared to 
be illegal * * *,” 
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“$2, Every person who shall monopolize, or 
attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations shall 
be deemed guilty of a misdemeanor, * * ¥*,” 
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dence to the effect that in direct campaigns 
to increase circulation the plaintiff had ad- 
vertised a price similar to that charged by 
the newsboys, that evidence does not suffice 
to support the price-fixing charge against 
the plaintiff. Indeed, there is evidence that 
the new customers which the plaintiff secured 
by such direct solicitations were offered to 
the Dealers, who were at liberty to either 
accept them at the price stated, or to reject 
them. In case of a Dealer’s unwillingness 
to accept such a new customer at the ad- 
vertised price, a newsboy would be made 
available to serve that customer. 


[Unfair Business Methods Alleged] 


The Dealers further assert that they do 
not complain of competition from distribu- 
tion means other than the newsboys, such as 
newsstands, candy stores, street sellers, plain- 
tiff’s mail circulation, or independent home 
delivery dealers not associated with Allied. 
They say that their dispute is only with the 
plaintiff, and relates only to what they char- 
acterize as plaintiff's unfair business methods. 
While the dispute is with the plaintiff, its 
object is to force the plaintiff to eliminate 
the newsboys and thereby remove the com- 
petition which the newsboys create. I find 
in the evidence no proof of any of the unfair 
business methods of which the Dealers 
accuse the plaintiff. Combination boycotts, 
like other group action to coerce, have long 
been condemned as unreasonable restraints 
under $1 of the Sherman Act. Fashion 
Originators Guild v. Federal Trade Commis- 
sion [1940-1943 TrapE CAsEs § 56,101], 1941, 
312 U. S. 457; Eastern States Retail Lumber 
Dealers’ Association v. United States, 1914, 
234 U.S: 600! 


[Affecting Interstate Commerce] 


Next, we approach the question of whether 
the conduct of the defendants affects inter- 
state commerce. From the foregoing back- 
ground of factual items, certain sharp outlines 
emerge presenting a situation summarizable 
within a narrow compass. In the publica- 
tion of its paper the plaintiff is engaged in 
interstate commerce. Its activities include 
the procurement of newsprint from outside 
the State and even from beyond the seas. The 
ultimate distribution of its printed product 
extends not only throughout the State of 
New Jersey, in which its plant is located, 
but throughout many States of the Union. 
It gleans news throughout the nation and 
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the world and transmits it to its readers 
throughout the broad territory mentioned. 
The great breadth of its circulation attracts 
profitable advertising not only from within 
the State of New Jersey but from numerous 
persons and concerns in other States. This 
advertising, together with the news, reaches 
the newspaper’s readers by means of a variety 
of forms of physical transportation whereby 
the newspaper is carried interstate and in- 
ternationally. The flow of such commerce 
is both toward and from the plaintiff and 
terminates ultimately in the receipt of the 
newspaper, with its news and advertising 
content, by the reader. Times-Picayune Pub- 
lishing Co. v. United States [1953 TRADE CASES 
J 67,494], 1953, 345 U. S. 594; Lorain Journal 
Co. v. Umted States [1950-1951 Trap Cases 
7 62,957], 1951, 342 U. S. 143; Associated 
Press v. United States [1944-1945 TravE 
Cases { 57,384], 1945, 326 U. S. 1; Kansas 
City Star Co. v. United States [1957 TRrapvE 
Cases { 68,601], 8 Cir. 1957, 240 F. 2d 643, 
cert. demed, 354 U. S. 923. The recognized 
fact that a portion of such flow moves from 
the publisher to readers within the same 
State in which the newspaper is published 
does not remove that portion from the totality 
of the interstate current in which the plain- 
tiff, the Dealers, and the newspaper readers 
are equally involved. The interstate com- 
merce stream has more than one branch. 
After it leaves the printing press, the news- 
paper may be sold and delivered to stationery, 
candy or similar stores, or newsstands, at 
which it may be purchased by readers; or 
it may be sold by plaintiff directly to news- 
boys who, in turn, sell and deliver it to the 
readers; or the Dealers may purchase the 
paper from the plaintiff and sell and deliver 
it to their customers. These three courses, 
among others, by which the newspaper 
reaches the ultimate consumer are like the 
several outlets of a river near its mouth. 
Each branch of the multiple ultimate outlet 
is still a channel of interstate commerce. 
It is perfectly obvious from the concessions 
of the defendants, as well as from the testi- 
mony in this case, that the dominant object 
of the combined refusal to handle plaintiff's 
newspaper was the elimination of newsboy 
competition in the distribution of plaintiff's 
paper to the homes and places of business 
of its readers within the areas of the Dealers’ 
actual or contemplated operations. To the 
extent that the Dealers approached the 
achievement of that objective, the impact 
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of their restraint increased and their advan- 
tage in the relevant market was enlarged. 
As was said in United States v. Columbia 
Steel Co. [1948-1949 TrapvE Cases { 62,260], 
1948, 334 U. S. 495, 522: 


‘ee ok %* [T]he amount of interstate trade 
affected is immaterial in determining 
whether a violation of the Sherman Act 
* * * [exists]. A restraint may be un- 
reasonable either because a restraint other- 
wise reasonable is accompanied with a 
specific intent to accomplish a forbidden 
restraint or because it falls within the 
class of restraints that are illegal per se.” 


[Ruling] 


Since this case was submitted to the Court, 
counsel for defendants have drawn the 
Court’s attention, by letter, to the yet un- 
reported opinion of Judge Sullivan of the 
Chancery Division of the Superior Court of 
New Jersey in Durling Farms v. Tri-State 
Guild. I have read that opinion with the 
benefit of the expressions, by letter, of the 
views with respect thereto of both counsel 
in the case at bar. This Court does not 
consider the decision pertinent to the issues 
here presented. The concerted refusal to 
handle obviously restrains interstate com- 
merce, and I conclude from the evidence 
that the restraint is undue and substantial. 


Tue Monoroty 


Does the evidence clearly disclose a viola- 
tion of §2 of the Sherman Act? The lan- 
guage of §2 prohibits three types of conduct, 
viz.: (1) monopolization; (2) attempts to 
monopolize; and (3) combinations or con- 
spiracies to monopolize. 


In American Tobacco Co. v. United States 
[1946-1947 Trape Cases {| 57,468], 1946, 328 
U. S. 781, Mr. Justice Burton, speaking for 
the Court, said at pp. 809-810: 


“A correct interpretation of the statute 
and of the authorities makes it the crime 
of monopolizing, under § 2 of the Sherman 
Act, for parties, as in these cases, to com- 
bine or conspire to acquire or maintain 
the power to exclude competitors from 
any part of * * * trade or commerce 
* * * provided they also have such a 
power that they are able, as a group, to 
exclude actual or potential competitors 
from the field and provided that they have 
the intent and purpose to exercise that 
power. See United States v. Socony- 
Vacuum Oil Co. [1940-1943 Trapr CASES 
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7 56,031], 310 U. S. 150, 226, n. 59 and 
authorities cited. 

“Tt is not the form of the combination 
or the particular means used but the result 
to be achieved that the statute condemns. 
It is not of importance whether the means 
used to accomplish the unlawful objective 
are in themselves lawful or unlawful. 
* %* * The essential combination or con- 
spiracy in violation of the Sherman Act 
may be found in a course of dealing or 
other circumstances as well as in an ex- 
change of words.” 


Alleged violations of both §§$ 1 and 2 of the 
Sherman Act were involved in Times-Pica- 
yune, supra. In that case it is stated that 
although group boycotts or concerted re- 
fusals to deal clearly run afoul of §1 of the 
Act, there must be disclosed by the evidence 
a specific intent to achieve monopoly by the 
combination in order to constitute a viola- 
tion of §2. The Court then concluded, at 
p. 626, that the case before it did 


‘cs * > [N]ot demonstrate an attempt by 
a monopolist established in one area to 
nose into a second market, so that past 
monopolistic success both enhances the 
probability of future harm and supplies a 
motivation for future forays.” 


[No Combination To Monopolize] 


In the case before us there was a boycott 
and it was illegal. By means of it an undue 
restraint was imposed upon interstate com- 
merce. Upon these premises plaintiff con- 
tends that a violation of §2 of the Act 
necessarily appears. I do not reach that 
conclusion. The conceded boycott and its 
consequent undue restraint upon interstate 
commerce has not been shown to have re- 
sulted in the creation of a monopoly of the 
Dealers in the newspaper distribution business, 
nor to have been undertaken or persisted in 
with the intent that they should monopolize 
such distribution. Even within the limited 
market of home delivery, the restraining com- 
bination does not trend in the direction-of ulti- 
mate monopoly. There is no proof that any 
uniform price is charged by the Dealers for 
home delivery of plaintiff’s newspaper or 
that Allied is being employed as a price- 
fixing instrumentality. Further, the Dealers 
do not jointly occupy and control a single 
delivery territory. The evidence discloses 
no likelihood that success in excluding news- 
boys from the territory of any Dealer would 
enable him to monopolize the distribution 
of the newspaper in that territory. There is 
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a. ae to the price which a reader will be [Conclusion] 
willing to pay for home delivery of his By reason of the clear violation of §1 of 


ae Beyond that limit numerous the Sherman Act, to be found in the actions 
other sources a ieee to oe for the and threats of the Dealers, in combination 
eae Oe or his newspaper ‘at a lower through Allied, and among themselves, plaintiff 
oe e criteria for monopoly stated in js entitled to permanent injunctive relief 

mited States v. DuPont & Co. [1956 Trapt from such conduct on their part in the 
ae f 68,369], 1956, 351 U. S. 377, and in future. 

AISLE Tobacco Co. @, United States, supra, The interlocutory injunction filed herein 
are not here disclosed in the evidence. The op June 18, 1957 will be made permanent in 
evidence fails to sustain the charged viola- accordance with the views herein expressed. 
tions of §2 of the Sherman Act. United The form of the decree may be settled on 
States v. DuPont & Co., supra. notice. 


[69,007] Klor’s, Inc. v. Broadway-Hale Stores, Inc., et al. 

In the United States Court of Appeals for the Ninth Circuit. No. 15,380. Dated 
March 28, 1958. 

Appeal from the United States District Court for the Northern District of California, 
Southern Division. Louis E. Goopman, District Judge. 


Clayton and Sherman Antitrust Acts 

Combinations and Conspiracies—Monopolies—Concerted Refusal to Deal—Boycotts 
—Injury to Public—A dealer may condition his purchases from suppliers by requiring 
that no sales be made to a competing dealer so long as the ability to so condition his 
purchases does not substantially interfere with either the “retailing public’ or the 
“consuming public.” Therefore, an action by a retail store charging that certain suppliers, 
at the request of a competing retailer, would not sell it certain merchandise, was properly 
dismissed on a motion for summary judgment, since it did not state facts from which 
injury to the public could be perceived. There was no charge or proof that by any 
act of defendants the price, quantity, or quality offered the public was affected, or that 
there was any intent or purpose to effect a change in, or an influence on, prices, quantity, 
or quality, either directly or indirectly. It was not suggested that either the object or 
effect of the alleged conspiracy was to create an unreasonable restraint, illegal per se. 
The facts proved no more than a squabble between two of many competitors in a highly 
competitive market area. 

See Combinations and Conspiracies, Vol. 1, {| 2005.533, 2005.785; Monopolies, Vol. 1, 
{| 2610.720; Private Enforcement and Procedure, Vol. 2, { 9009.475. 


Combinations and Conspiracies—Rule of Reason—Test of an Unreasonable Restraint. 
—“Restraints of trade,” as that language is used in the Sherman Act, means “unreason- 
able” restraints of trade, and “unreasonable restraints of trade” are (1) illegal per se 
restraints interfering with free competition in business and commercial transactions 
which tend to (a) restrict production; (b) affect prices; or, (c) otherwise control the 
market to the detriment of the purchasers or consumers of goods and services, or (2) 
those restraints of trade, ordinarily reasonable, but made unreasonable because accom- 
panied with a specific intent to accomplish the equivalent of a forbidden restraint. 

In determining what constitutes an “unreasonable restraint” (either sought by or 
resulting from defendants’ acts) the court must determine (a) the percentage of business 
controlled; (b) the strength of the remaining competition; (c) whether the action 
criticized was the result of business requirements or done with a purpose to monopolize. 


See Combinations and Conspiracies, Vol. 1, J 2005.315. 
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Everett A. Mathews and Cooley, Crowley, Gaither, 
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Huddleson for General Electric Co. and General Electric Distributing Corp.; and Philip S: 
Ehrlich and Irving Rovens for Olympic Radio & Television, Inc., and Olympic Tele- 


vision of Northern California. 


Affirming a decision of the U. S. District Court, Northern District of California, 


Southern Division, 1956 Trade Cases {] 68,495. 


Before: DENMAN, Barnes and HAMLEy, Circuit Judges. 


I. The Private Plaintiff in Anti- 
trust Litigation 


Barnes, Circuit Judge [Jn full text]: 
Section 4 of the Clayton Act provides: 


“Any person who shall be injured in 
his business or property by reason of 
anything forbidden in the antitrust laws 
may sue therefor ... and shall recover 
threefold the damages by him sustained.” 


Passing for the present an examination 
of what “thing” is forbidden, we note a 
tendency in some courts to narrow the 
apparent scope of this statute due to con- 
cern with the severity of the penalty. 


In a recent case this Court said: 


“A niggardly construction of the treble 
damage provision would do violence to 
the clear intent of Congress. The private 
antitrust action is an important and effec- 
tive method of combating unlawful and 
destructive business practices. The pri- 
vate suitor complements the government 
in enforcing the antitrust laws. The 
treble damage provision was designed to 
foster and stimulate the interest of private 
persons in maintaining a free and com- 
petitive economy. Its efficacy should not 


be weakened by judicial construction.” 
Flintkote Co. v. Lysfjord, 246 F. 2d 368, 
398, cert. denied, 355 U. S. 835 (1957). 


Of more importance is what the Supreme 
Court has said. In reversing an antitrust 
case from this Circuit in 1957, that Court 
admonished the trial and appellate federal 
courts that: 

“Petitioner’s claim need only be ‘tested 
under the Sherman Act’s general prohibi- 
tion on unreasonable restraints of trade,’ 
[citing cases] and meet the requirement 
that petitioner has thereby suffered injury.” ” 


With these principles in mind, we pro- 
ceed to an examination of what is forbidden 
by the antitrust laws, as stated in Section 
4 of the Clayton Act. 

The Sherman Act’s first and second sec- 
tions are relied on by the pleadings in this 
case.® 

Does the Sherman Act mean every con- 
tract, and every restraint, or must it be 
interpreted? Must it be aided by a Rule of 
Reason, and if so, what is that Rule of 
Reason? The problem is not a new one, nor 
is it easy. Not only do competent judges 
disagree—they frequently reach similar desti- 
nations by differing circuitous routes.* 


1 Snow Crest Beverages Inc. v. Recipe Foods, 
Inc., D. Mass., 1956 [1957 TRADE CASES 
| 68,602], 147 F. Supp. 907, 909; Harrison v. 
Paramount Pictures, Inc., E. D. Penn. 1953 
[1953 TRADE CASES {f 67,568], 115 F. Supp. 
312; Cf. Congress Bldg. Group v. Loews, Inc., 
7 Cir.,, 1957 [1957 TRADE CASES — 1 68;725; 
68,799], 246 F. 2d 587. 

2 Radovich v. National Football League, 1957 
[1957 TRADE CASES f 68,628], 352 U. S. 445, 
453: 

“Congress has, by legislative fiat, determined 
that such prohibited activities are injurious to 
the public and has provided sanctions allowing 
private enforcement of the antitrust laws by 
an aggrieved party. These laws protect the 
victims of the forbidden practices as well as the 
public. [Citing cases.] Furthermore, Congress 
itself has placed the private antitrust litigant 
in a most favorable position through the enact- 
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ment of §5 of the Clayton Act. [Citing cases.] 
In the face of such a policy this Court should 
not add requirements to burden the private liti- 
gant beyond what is specifically set forth by 
Congress in those laws.’’ Ibid. 

815 U. S. C. §1: ‘Every contract, ¢ombina- 
tion in the form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce among 
the several States ... is declared to be illegal. 


15 U. S. C. §2: ‘‘Every person who shall 
monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or per- 
sons, to monopolize any part of the trade or 
commerce shall be deemed guilty of a 
misdemeanor... .”’ 

4 “Unity of decision does not always require 
unity of theory.’’ Handler, Antitrust in Per- 
spective 11 (1957). 
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Suffice to say that from a period shortly 
after the early pronouncements of our Su- 
preme Court which made the Sherman Act 
a comparatively dead law,’ succeeding Su- 
preme Court Justices have found it necessary 
to interpret the precise language used in 
the Act and determine its proper construc- 
tion.® Even such a “literalist” as Mr. Justice 
Peckham eventually came to that view,’ at 
least with regard to what constituted inter- 
state commerce, even if he could not agree 
with Mr. Justice White on what was meant 
by “every restraint.”* And, although the 
statutory language “is literally all encom- 
passing, the courts have construed it as 
precluding only those contracts or combina- 
tions which ‘unreasonably’ restrain com- 
petition.” ** 


With this brief introduction, let us turn 
to the pleadings and evidence of this case. 


II. The Pleadings 


Plaintiff corporation sues many defend- 
ants, claiming a cause of action under Sec- 
tions 4 and 16 of the Clayton Act,® by 
reason of defendants’ alleged violation of 
Sections 1 and 2 of the Sherman Act.” 


5 See, e. g., United States v. HE. C. Knight Co., 
18957156 UsesSea: 

® Compare United States v. Joint Traffic Asso- 
ciation, 1898, 171 U. S. 505, 567-8, with United 
States v. Trans-Missouri Freight Ass’n, 1897, 
166 U. S. 290, 312, where similar contracts with 
similar purposes (design to fix freight rates) 
were under consideration. 

7“The Act of Congress must have a reason- 
able construction or else there would scarcely 
be an agreement or contract among businessmen 
that could not be said to have, indirectly or 
remotely, some bearing on interstate commerce 
and possibly to restrain it.’’ Hopkins v. United 
States, 1898, 171 U. S. 578, 600. 

8 Professor Handler tells how Mr. Justice 
White ‘‘avoided the embarrassment of the word 
‘every’ in two ways. First, he regarded the 
Sherman Act as codifying the common law and 

. embodying the same rule of reason sanc- 
tioned by prior law. 16/ (United States v. 
Trans-Missouri Freight Asso., 1897, 290, 353-356.) 
Second, he asserted that the phrase ‘restraint of 
trade,’ both in the prior decisions and the 
statute, signified illicit arrangements only. 17/ 
(Id. at 345-352.) Under this view, if an agree- 
ment was reasonable, it was not in restraint of 
trade. According to White’s theory, the rule 
of reason had been built into the very words 
and structure of the legislation. ao eee 

White . .. in his Standard Oil and ‘American 
Tobacco (United States v. American Tobacco 
Co., 1911, 221 U. S. 106) opinions .. . by this 
strained rationale .. . finally succeeded in intro- 
ducing a rule of reason into our antitrust juris- 
prudence. * * * 
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[Parties] 


The complaint alleges plaintiff is the 
owner and operator of a retail store engagea 
in the business in San Francisco of selling 
radios, television sets, clothes washers, refrig- 
erators, electric and gas stoves, phonographs 
and various electrical appliances. Plaintiff 
charges defendant Broadway-Hale Stores, 
Inc., a corporation, is a competitor in the 
purchase and sale of such household ap- 
pliances, operating a chain of stores in the 
western states and one specific store in the 
general vicinity of plaintiff’s retail store 
in the Mission Distrct area of San Francisco, 
Calfornia. The eighteen other defendants 
named are ten leading manufacturers” and 
eight distributors” of such household ap- 
pliances mentioned above. 


[Plaintiff's Charge] 


Plaintiff charges that all defendants begin- 
ning prior to 1952 “have restrained trade 
and commerce in the interstate distribution 
and sale” of the described types of goods 
in the San Francisco area “by contracting, 
combining, conspiring together, and each 
with the other in restraint and monopoly 
of such trade and commerce” and “have 


Under (Mr. Justice) Taft’s view, there was 
no place for a rule of reason where the re- 
strictions on competition were nonancillary. 

. [T]he English courts had .. . abandoned 
the initial rule of total invalidity (of restraints 
of trade) and enforced agreements not to com- 
pete when ancillary to some major lawful pur- 
pose and reasonable in duration and extent.... 
x KOK 

[C]lommon law . . . did not employ the 
phrase ‘restraint of trade’ synonymously with 
illegality.’’ Handler, Antitrust in Perspective, 
alls (Gl aye 

8a Northern Pacific Railway Co. v. United 
States, 1958 [1958 TRADE CASES f 68,961], 355 
U. S. 649, 651, citing Standard Oil Co. of New 
Jersey v. United States, 1911, 221 U. S. 1, and 
Chicago Board of Trade v. United States, 1918, 
246 U.S. 231. 

® Title 15 U. S. C. §§ 15, 26 

wrMteds UE SaCass 12. 

1 Admiral Corporation; Zenith Radio Corpora- 
tion; Whirlpool-Seeger Corporation; Radio Cor- 
poration of America; Emerson Radio and 
Phonograph Corporation; Philco Corporation; 
Rheem Manufacturing Company; General Elec- 
tric Company; Olympic Radio and Television, 
Inc.; and Tappan Stove Company. 

2 Admiral Distributors, Inc.; H. R. Basford 
Company; Leo J. Meyberg; Jefferson-Travis, 
Ine.; Philco Distributors, Inc.; General Electric 
Dist. Corporation; Olympic Television of North- 
ern California; and O’Keefe and Merritt Com- 
pany. 
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substantially lessened, limited, and restrained 
ei, /2 . . ’ 
competition in said trade and commerce.’ 


Various alleged discriminations in sale, 
supply, price, terms, etc., are charged in 
count one of the complaint as part of the 
conspiracy. Counts two through thirty-one 
charge violations of the Robinson-Patman 
Act* and counts thirty-two through forty- 
one charge violations of §13(f) of the 
Robinson-Patman Act “—discrimination in 
price, services, etc. 


III. Proceedings in the District Court 
By pre-trial order count one was limited 
to a single conspiracy charging a Sherman 
Act violation.” 
Subsequently, under Federal Rules of 
Civil Procedure 42(b), the trial court ruled: 


“Count one of the complaint and the 
claim for relief tendered thereby are to 


18 Plaintiff's pertinent allegations were: 

‘te * # 6 * * * Beginning at a period prior 
to 1952, and continuing uninterrupted up to 
and including the date of filing this complaint, 
the defendants, all well knowing the facts 
herein alleged, have restrained trade and com- 
merce in the interstate distribution and sale of 
radios, television sets, clothes washers and 
dryers, refrigerators, electric and gas ranges, 
phonographs and electric appliances in the San 
Francisco Bay Area, by contracting, combining, 
conspiring together, and each with the other, 
in restraint and monopoly of such trade and 
commerce contrary to Sections 1 and 2 of the 
Act of Congress ...15 U. S. C. A., Sections 1 
and 2, and have thereby substantially lessened, 
limited and restrained competition in said trade 
and commerce, and have prevented plaintiff 
from obtaining (the above articles) for resale; 
and have discriminated against plaintiff and in 
favor of plaintiff's competition in the sale and 
distribution of the products; and have refused 
to sell to or enter into any contract to sell prod- 
ucts to plaintiff. Such combination, conspiracy 
and agreement tend to and do actually restrain 
and monopolize interstate commerce in the dis- 
tribution and sale of (the listed products) in 
favor of Hale. More particularly, the manufac- 
turer-distributor defendants in pursuing a policy 
in favor of Hale and against plaintiff have done 
and are continuing to do the following acts:”’ 
There then follows a list of nine particular 
acts which defendants are alleged to have done, 
all directed solely at plaintiff and in favor of 
the defendant Broadway-Hale, * * * 

“8. The defendant Hale operates a chain of 
key stores in the west coast area of the United 
States. It enjoys a monopolistic buying power 
by reason of the large number of retail outlets 
it operates. It has used its monopolistic buying 
power to negotiate terms and conditions of 
acquisition and purchase of the products manu- 
factured, distributed and sold by the manufac- 
turer-distributor defendants. It has used its 
monopolistic buying power to deny to plaintiff 
its competitive position in the acquisition, pur- 
chase and sale of the products manufactured, 
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be treated in all respects as if they con- 
stituted a separate action.” 


[Motions to Dismiss] 


All but one of the defendants (18 of 19) 
then moved to dismiss count one of the 
complaint, 

a for failure to state a claim upon 
which relief can be granted, and for sum- 
mary judgment on said Count One on 
the ground that there is no genuine issue 
as to any material fact and the moving 
parties are entitled to a judgment as a 
matter of law.” 


In support of this motion, the moving 
parties submitted a dozen affidavits. Ap- 
pellant stood on the pleadings and papers 
on file, filing no documents in opposition to 
the motion. It should be noted here that 
the court below did not rule on the plead- 


distributed and sold by the manufacturer-dis- 
tributor defendants and, in particular, has pur- 
chased and continues to purchase the products 
of the manufacturer-distributor defendants upon 
the condition that the manufacturer-distributor 
defendants do not sell their products to the 
plaintiff. The manufacturer-distributor defend- 
ants have dealt with Hale throughout the period 
of time alleged on a chain basis and have manu- 
factured, distributed and sold products for 
resale in the San Francisco Bay Area in con- 
sideration of manufacturing, distributing and 
selling the products to Hale for resale in other 
parts of the West Coast area of the United 
States. * * * 

“9. By reason of the monopoly buying power 
of defendant Hale, and the illegal and discrimi- 
natory tactics, combinations, conspiracies and 
agreements in restraint of trade by the manu- 
facturing-distributor defendants acting in col- 
laboration, the business of plaintiff has been 
seriously impaired, injured and damaged, and 
the plaintiff has suffered great damage in loss 
of profits, good will, reputation and prestige of 
its store as a retail dealer in (the listed prod- 
ucts). Plaintiff has been paying unreasonable 
and discriminatory prices and has been sub- 
jected to unfair, unreasonable and discrimina- 
tory practices to the damage and loss of 
plaintiff and to the advantage of defendants, all 
by reason of the defendants’ violation of the 
anti-trust laws.’’ 

144 Title 15 U. S. C. § 13(a), (d) and (e). 

16 Title'l1S U.S: C. § 13(f): 

2d teal C0) Count one of the Complaint is 
and shall in all further proceedings be inter- 
preted and construed as one seeking relief solely 
with respect to a conspiracy under the Sherman 
cten? and not as seeking to assert any 
claim for relief under the Robinson-Patman Act. 

(b) Count one of the Complaint is amended 
by striking the words ‘combinations, conspira- 
cies and agreements’ in paragraph 9, ... and 
substituting the words ‘combinations, con- 
spiracy and agreement’. , ot WCERIpe 202) 
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ings nor grant the motion to dismiss by 
reason of any failure therein. While a 
motion to dismiss was made, it was ap- 
parently passed over so that the motion for 
summary judgment could be determined. 
That latter motion having been granted, it 
was necessarily dispositive of the motion to 
dismiss. 
[Disposition Below] 


The District Court granted the motion for 
summary judgment by preliminary order 
and subsequent formal judgment.” The 
preliminary order is short, and reads as 
follows: 


“It appears from the allegations of 
count one of the complaint and from the 
undisputed affidavits supporting the mo- 
tion for summary judgment that there is 
no genuine issue of fact respecting the 
claim for relief tendered by count one of 
the complaint. 


Count one is not a cause of action un- 
der the Sherman Anti-Trust Act. It is 
not concerned with private damages caused 
by a public wrong proscribed by the Act. 

It is just the case of a retail store in 
the Mission District of San Francisco— 
one of hundreds in the city engaged in 
selling the same kind of merchandise— 
which has a plaint that certain supplier 
defendants won’t sell it some merchan- 
dise, allegedly at the behest of one of its 
competitors. It is purely a private quar- 
rel, (perhaps otherwise legally remediable) 
arising out of some undisclosed cause— 
the nature of which we may suspect, but 
do not know. 

There is not the slightest basis either 
in substantiality or law for the exercise 
of our jurisdiction. 

The motions are granted. 
This appeal is from the motion granting 

summary judgment. Count one alone is 
involved. The other forty counts are not 
before us. 


” 


IV. The Issues. 


Appellant makes but one specification of 
error—namely, that it was error to grant a 
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motion for judgment or dismiss a complaint 
seeking damages under §4 of the Clayton 
Act based upon an alleged violation of the 
Sherman Act plus consequent damage to 
plaintiff because the complaint had failed 
to allege and plaintiff had failed to prove, as 
an additional element, a “public injury.” 


Appellees do not agree that the trial 
court’s action (and alleged error) can be 
so described. They agree that if there has 
been alleged a violation of the Sherman 
Act, plus consequent damage to a private 
plaintiff, a cause of action is stated. They 
claim a violation of the Sherman Act was 
not pleaded, and more important, not estab- 
lished by the evidence before the court on 
the motion to dismiss. This was because 
the restraint of trade relied on was not a 
restraint of trade recognized as such at 
common law which constitutes a per se 
violation of the Sherman Act; and in the 
absence of such a type of violation, there 
must be alleged a restraint, injurious to the 
public if proved, in order to constitute an 
actionable violation of the Sherman Act, 
either in pleading or proof. The question 
before the trial court, say appellees, and 
now here, is this: 

“(1) Is the charged restraint of trade 


of a kind falling within the purview of 
the Sherman Act?” 


and secondarily, 


“(2) Does the conspiracy have the 
necessary relation to interstate commerce?” 
Both questions must be answered affirma- 
tively, say appellees, before appellant can 
prevail. 


To put it another way, appellant contends 
that any contract, combination or conspiracy 
which restrains trade or commerce, no mat- 
ter in what degree and no matter against 
whom or how many persons similarly situ- 
ated the restraint is directed, always violates 
the Sherman Act proscription. 


17 ‘The Court having heretofore on June 8, 
1956 and on June 22, 1956 made its orders for 
separate trials by virtue of which Count One 
of the complaint and the claim for relief ten- 
dered thereby are to be treated in all respects 
as if they constituted a separate action, and 
defendants having thereafter severally moved 
to dismiss Count One of the complaint and the 
claim for relief tendered thereby and for sum- 
mary judgment thereon, and it appearing that 
there is no genuine issue of fact respecting the 
claim for relief tendered by said Count One, 
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It Is Hereby Ordered, Adjudged and Decreed 
that said motions to dismiss and said motions 
for summary judgment are and each of them 
hereby is granted, and that said Count One 
and the claim for relief tendered thereby be 
and they are hereby dismissed as to each and 
every defendant, and that plaintiff take nothing 
by them, and the Court hereby expressly deter- 
mines that there is no just reason for delay in 
the entry of the foregoing judgment and the 
clerk is hereby expressly directed to enter the 
foregoing judgment forthwith. a ee liebe, joj oy, 
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Appellant argues that 

“{T]he public in any part of interstate 
commerce is entitled to the competition 
of all traders and the public interest is 
necessarily impaired when a trader is 
eliminated. The antitrust laws are 
a trader’s statute which protect the trader 
from unlawful conduct in restraint of 
trade in order to insure that the public 
obtains a true competitive market.” * 


Appellees, on the other hand, contend 
with equal vigor that not every restraint 
upon a single competitor is a restraint of 
trade or commerce within the meaning of 
the Sherman Act. They argue, in essence, 
that a plaintiff, in order to succeed on this 
motion for summary judgment must al- 
lege in his complaint (if he is willing to rely 
solely upon it in opposition to appellees’ 
affidavits) sufficient facts to prove, or from 
which it may be inferred, that the public 
as a whole is or may be in some way affected 
by the defendants’ conduct; 7. e., that the 
conduct attacked has some substantial effect 
on the particular relevant market involved. 


Appellant quotes at length from, and 
largely relies upon, both the briefs filed and 
the opinion rendered in Radovich v. National 
Football League,* certain motion picture anti- 
trust cases, e. g. such as United States v. Para- 
mount, 1948 [1948-1949 TRApE CAsEs 62,244], 
334 U. S. 131; United States v. Schine, 1948 
[1948-1949 Trane Cases J 62,245], 334 U. S. 
110; Umited States v. Griffith, 1948 [1948-1949 
TRADE CASES {[ 62,246], 334 U. S. 100; Bigelow 
v. R. K. O., 1946 [1946-1947 Trapt Cases 
957,445], 327 U. S. 251; Binderup v. Pathe, 
1923, 263 U. S. 291; Hart v. B. F. Keith 
Vauderville Exchange, 1923, 262 U. S. 271, and 
pleadings cases like United States v. Employ- 


% Appellant’s Opening Brief, p. 7. 
added.) 

2% [1957 TRADE CASES f 68,628], 352 U. S. 
445 (1957). 

70 [1950-1951 TRADE CASES { 62,579], 180 F. 
2d 519 (10 Cir. 1950). 

71 [1948-1949 TRADE CASES f 62,341], 171 F. 
2d 236 (10 Cir. 1948). 

’ The voluntary amendment of the complaint 
as to damages is here immaterial. 

*8“The Court: You're really relying, then, 
on not so much the motion to dismiss as on the 
motion for summary judgment. 

Mr. Lasky: I think it’s a motion for summary 
judgment. 

The Court: You are stating that as a matter 
of fact that a case is not stated because of an 
undisputed factual situation. * * 

Mr. Goldstein: May it please ae Court, the 
conspiracy charged in count one of the com- 
plaint is this: No matter how counsel may at- 
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ing Plasterers Ass'n., 1954 [1954 TRADE CASES 
{ 67,692], 347 U. S. 186. 


It is appellant’s position that “Radovich 

_ overruled this court and thus overruled 

its principal supports, Feddersen® and 
Shotkin.” * 


Appellees urge that they have carefully 
maneuvered around the pitfall of a motion 
to dismiss premised on the pleadings; that 
they have filed twelve affidavits uncontra- 
dicted by anything other than the complaint, 
as amended by pre-trial order;” that the 
court passed on an “undisputed factual situ- 
tion; and, that the trial court’s finding 
and the summary judgment based thereon 
is required by §§1 and 2 of the Sherman 
Act, as interpreted by the Supreme Court, 
particularly in Apex Hosiery v. Leader, 1940 
[1940-1943 Trape Cases 56,039], 310 U. S. 
469, and those cases which are claimed to 


follow it. 
V. The Facts. 


The facts, as set forth in the affidavits, 
and undisputed by appellant, were summar- 
ized by appellees as follows: 


“Appellant and appellee Hale are not 
the only retailers of appliances in San 
Francisco. There are literally hundreds, 
if not thousands, of others (R. 25-27). 
The classified section of the San. Fran- 
cisco Telephone Directory contains 14 
pages of listings (R. 29-43). In San 
Francisco alone are sold not only the 
brands of appliances involved in this case 
but many other competing brands (R. 
26-27). In addition to the 7 brands of 
television sets, radio and phonographs 
mentioned in the complaint, there are 
20 other competing brands sold in San 
Francisco. In addition to the three men- 
tioned brands of refrigerators there are 


tempt to avoid it, no matter how abstruse are 
some of his deductions, it does amount to this 
and on which the plaintiff rests his case. * * * 

The Court: Well, all that I was endeavoring 
to do, Mr. Goldstein, was to get the question 
down to a somewhat simple basis. The private 
right in antitrust arises out of the private 
damage because of the public wrong. 

Mr. Goldstein: Yes, sir. 

The Court: In other words, it doesn’t arise 
out of a private wrong; it arises out of a public 
wrong. 

Mr. Goldstein: There must be, as I have con- 
ceded, there must be some public interest, 

The Court: And the private individual where 
there is a public wrong has only a cause of 
action when he can show that the public wrong 
caused him some damage. 

Mr. Goldstein: Yes, sir, * * *” 


[Tr. pp. 145, 
146.) 9 
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18 other competing brands. In addition 
to the 5 mentioned brands of stoves, there 
are 23 competing brands; in addition to 
the 2 mentioned brands of clothes washers 
and dryers, there are 30 competing brands. 
Among these competing brands are many 
of the outstanding and most widely adver- 
tised brands in the country, including the 
names Capehart, Crosley, Du Mont, Halli- 
crafter, Hoffman, Magnavox, Motorola, 
Packard-Bell, Scott, Westinghouse, Amana, 
Bendix, Coldspot, Frigidaire, Hotpoint, 
International Harvester, Kelvinator, Norge, 
Servel, Chambers, Roper, Thermador, 
Western Holly (see listing at R. 26-27). 
Appellant does not charge that he was 
denied the right to handle any of this 
vast number of brands manufactured and 
sold by companies not parties to this 
action. 


Moreover, a large number of other re- 
tailers sell to the San Francisco public 
the very brands referred to in the com- 
plaint. At the date of filing suit the 
number of dealers in San Francisco han- 
dling these products was as follows: (See 
note 24/.) 


In the Mission District alone, in San 
Francisco, there are 53 dealers selling the 
brands referred to in the complaint. Re- 
stricting the area under consideration even 
more narrowly, to Mission street alone, 
a member of the public desiring to pur- 
chase an appliance and strolling down 
Mission Street for a span of but 11 blocks, 
of which appellant’s store is approxi- 
mately in the center, would pass the 
shops of 43 retailers, selling the specific 
items and brands referred to in the com- 
plaint. Defendants’ Exhibit A on the 
motion (R. 146) is a chart bringing to- 
gether the factual data taken from the 
12 affidavits. Since it strikingly exempli- 
fies the fact, a copy is inserted opposite 
this page. 


Finally, it may be noted that while the 
alleged conspiracy is charged as having 
begun prior to 1952 (R. 9), the number 
of retail stores in San Francisco selling 
the items and brands referred to in the 


24 ‘Admiral products ....195 retailers (R. 45) 
Zenith products ...... 153 retailers (R. 48) 
Whirlpool products ... 67 retailers (R. 50) 
FCA DT OOUCES Bia wer cus 127 retailers (R. 52) 
Emerson products ....109 retailers (R. 54) 
Phileco products ...... 175 retailers (R. 58) 
Rheem products ...... 56 retailers (R. 62) 
GE) productsey eis. 2t 110 retailers (R. 66)* 
Olympic products .... 33 retailers (R. 116) 
Tappan products 13 retailers (R. 118) 
O’Keefe & Merritt 

products 65 retailers (R. 121) 

* The figure is for GE television dealers. The 

figure for GE major appliance dealers is 54 and 
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complaint steadily increased after 1952 
and up to the time of the commencement 
of the suit. Admiral dealers increased 
from 150 to 195, and in the Mission Dis- 
trict alone from 20 to 36; Zenith from 120 
to 153; Whirlpool dealers from 40 to 47; 
Emerson from 40 to 109 and in the 
Mission District alone from 13 to 29; 
Philco from 79 to 175 and in the Mission 
District alone from 22 to 47; Wedgewood 
Stove dealers from 41 to 56 and from 
8 to 9 in the Mission District alone; 
General Electric dealers and RCA have 
run into the hundreds for years and there 
have been no material variations. (This 
data appears in the 12 affidavits, R. 25 
iro) WAS) Se 5 


VI. The Law 


Apex Hosiery Co. v. Leader, supra, teaches 
that not every restriction on commerce is 
a restraint of trade within the meaning of 
the Sherman Act. 


First, the restraint must “occur in or af- 
fect commerce between the states * * * 
for constitutional reasons.” Id. at 498. 


We need not concern ourselves here with 
the substantiality of the amount of com- 
merce involved. Apex tells us “it is the 
nature of the restraint and its effect on inter- 
state commerce, and not the amount of the 
commerce which are the tests of violation.” 


Id. at 485.” 


[Scope of Sherman Act] 


Second, “the restraints at which the Sher- 
man law is aimed, and which are described 
by its terms, are only those which are compa- 
rable to restraints deemed illegal at common 
law. . . .”’ [Emphasis added.] Jd. at 498. 
The drafters of the Sherman Act “extended 
the condemnation of the statute to restraints 
effected by any combination in the form of 
trust or otherwise, or conspiracy, as well as 
by contract or agreement, having those ef- 
fects on the competitive system and on 
purchasers and consumers of goods or serv- 


for dealers in GE radios and traffic appliances 
it is 463.’’ 

2% Citing United States v. Socony-Vacuum Oil 
Co., 1940 [1940-1943 TRADE CASES { 56,031], 
310 U. S. 150, 225. See also, Times-Picayune 
Pub. Co. v. United States, 1953 [1953 TRADE 
CASES { 67,494], 345 U. S. 594, 611; Lorain 
Journal Co. v. United States, 1951 [1950-1951 
TRADE CASES { 62,957], 342 U. S. 143, 151, 
n. 6; United States v. Paramount Pictures, 1948 
[1948-1949 TRADE CASES f 62,244], 334 U. S. 
131, 173; United States v. Yellow Cab Co., 1947 
[1946-1947 TRADE CASES { 57,576], 332 U. S. 
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ices which were characteristic of restraints 
deemed illegal at common law. ” Thid. 


In deciding the question of whether a 
conspiracy of workers to stop factory pro- 
duction was “the kind of restraint of trade 
or commerce at which the Act is aimed,” ” 
the Supreme Court in Apex had the same 
question (in different form) to answer as is 
here raised by the motion to dismiss. It is 
to be remembered that in Apex this ques- 
tion was required to be answered “even 
though a natural and probable consequence 
of their (the strikers’) acts and the only 
effect on trade or commerce was to prevent 
substantial shipments interstate by the em- 
ployer. 


“The critical words which circumscribe 
the judicial performance of this function 
so far as the present case is concerned are 
‘Every Combination we senor 
conspiracy in restraint of trade or com- 
merce.’ Since in the present case, as we 
have seen, the natural and predictable 
consequence of the strike was the restraint 
of interstate transportation the precise 
question which we are called upon to decide 
1s whether that restraint resulting from the 
strike maintained to enforce union de- 
mands by compelling a shutdown of peti- 
tioner’s factory is the kind of ‘restraint of 
trade or commerce’ which the Act con- 
demns.”* 


The court then traces some of the back- 
ground of the Sherman Act and states: 


“The end sought was the prevention of 
restraints to free competition in business 
and commercial transactions which tended 
to restrict production, raise prices or 
otherwise control the market to the detri- 
ment of purchasers or consumers of goods 
and services, all of which had come to 
be regarded as a special form of public 
injury.” 

x Ok x 


For that reason the phrase ‘restraint of 
trade’ which, as will presently appear, had 
a well-understood meaning at common 
law, was made the means of defining the 
activities prohibited. The addition of the 
words ‘or commerce among the several 
states’ was not an additional kind of 
restraint to be prohibited by the Sherman 
Act but was the means used to relate the 
prohibited restraint of trade to interstate 
commerce for constitutional purposes, 
Atlantic Cleaners & Dyers v. United States, 
286 U. S. 427, 434, so that Congress, 


6 Apex Hosiery v. Leader, 1940 [1940-1943 


TRADE CASES { 56,039], 310 U. S. 469, 487. 
21 Tbid. 
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through its commerce power, might sup- 
press and penalize restraints on the com- 
petitive system which involved or affected 
interstate commerce.” ” 


In Apex Justice Stone went on: 


“The common law doctrines relating to 
contracts and combinations in restraint of 
trade were well understood long before 
the enactment of the Sherman Law. 
They were contracts for the restriction or 
suppression of competition in the market, 
agreements to fix prices, divide marketing 
territories, apportion customers, restrict 
production and the like practices, which 
tend to raise prices or otherwise take from 
buyers or consumers the advantages which 
accrue to them from free competition in 
the market. 


In seeking more effective protection of 
the public from the growing evils of 
restraints on the competitive system ef- 
fected by the concentrated commercial 
power of ‘trusts’ and ‘combinations’ at the 
close of the nineteenth century, the legis- 
lators found ready at their hand the com- 
mon law concept of illegal restraints of 
trade or commerce. In enacting the Sher- 
man law they took over that concept by 
condemning such restraints wherever they 
occur in or affect commerce between the 
states. They extended the condemnation 
of the statute to restraints effected by any 
combination in the form of trust or other- 
wise, Or conspiracy, as well as by con- 
tract or agreement, having those effects 
on the competitive system and on pur- 
chasers and consumers of goods or serv- 
ices which were characteristic of restraints 
deemed illegal at common law, and they 
gave both private and public remedies for 
the injuries flowing from such restraints. 


[Relevant Authorities] 


That such is the scope and effect of 
the Sherman Act was first judicially recog- 
nized and expounded in the classic opinion 
in United States v. Addyston Pipe & Steel 
Co. 89 E27 attired 75) Uanome ile 
written by Judge, later Chief Justice, Taft, 
and concurred in by Justice Harlan and 
Judge, later Justice, Lurton, of this Court. 
This Court has since repeatedly recog- 
nized that the restraints at which the 
Sherman law is aimed, and which are 
described by its terms, are only those 
which are comparable to restraints deemed 
illegal at common law, although accom- 
plished by means other than contract and 
which, for constitutional reasons, are con- 


*8 Id. at 490. (Emphasis added.) 
2 1adC at 493. 
80 Td. at 494-495. 
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fined to transactions in or which affect 
interstate commerce. 


SEP OK e 


In thus grounding the ‘rule of reason’ 
upon the analogy of the common law doc- 
trines applicable to illegal restraints of 
trade the Court gave a content and mean- 
ing to the statute in harmony with its 
history and plainly indicated by its legis- 
lative purpose. Labor cases apart, which 
will presently be discussed, this Court has 
not departed from the conception of the 
Sherman Act as affording a remedy, 
public and private, for the public wrongs 
which flow from restraints of trade in 
the common law sense of restriction or 
suppression of commercial competition. 
In the cases considered by this Court 
since the Standard Oil case in 1911 some 
form of restraint of commercial competi- 
tion has been the sine qua non to the 
condemnation of contracts, combinations 
or conspiracies under the Sherman Act, 
and in general restraints upon competition 
have been condemned only when their 
purpose or effect was to raise or fix the 
market price. It is in this sense that it is 
said that the restraints, actual or intended, 
prohibited by the Sherman Act are only 
those which are so substantial as to affect 
market prices. Restraints on competition 
or on the course of trade in the mer- 
chandising of articles moving in interstate 
commerce is (sic) not enough, unless the 
restraint is shown to have or is intended 
to have an effect upon prices in the market 
or otherwise to deprive purchasers or 
consumers of the advantages which they 
derive from free competition. (Citations 
omitted.) 

x Ok Ox 

Here it is plain that the combination 
or conspiracy did not have as its purpose 
restraint upon competition in the market 
for petitioner’s product. Its object was 
to compel petitioner to accede to the 
union demands and an effect of it, in 
consequence of the strikers’ tortious acts, 
was the prevention of the removal of 
petitioner’s product for interstate ship- 
ment. So far as appears the delay of 
these shipments was not intended to have 
and had no effect on prices of hosiery in 
the market, and so was in that respect no 
more a restraint forbidden by the Sher- 
man Act than the restriction upon com- 
petition and the course of trade held 
lawful in Appalachian Coals v. United 
States, supra, because notwithstanding its 
effect upon the marketing of the coal it 
nevertheless was not intended to and did 
not affect market price.” * 


31 Td. at 497-502. 
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Radovich v. National Football League, 
9 Cir., 1956 [1956 Trape Cases § 68,303], 
231 F. 2d 621, was a pleading case. In it, 
this Court decided on two grounds that 
plaintiff's complaint did not state a cause 
of action. The first ground was that foot- 
ball was more like baseball (Toolson v. New 
York Yankees, 1953 [1953 Trape Cases 
1 67,602], 346 U. S. 356; Federal Baseball 
of Baltimore v. National League, 1922, 259 
U. S. 200) than like boxing (United States 
v. International Boxing Club, 1955 [1955 
TRADE CASES { 67,941], 348 U. S. 236). 
Secondly, if wrong on the first premise, 
then Radovich’s complaint did not “allege 
facts from which it can be determined as 
a matter of law that by reason of intent, 
tendency, or the inherent nature of the con- 
templated acts, the conspiracy was reason- 
ably calculated to prejudice the public 
interest by unduly restricting the free flow 
of interstate commerce,” quoting from Fed- 
dersen Motors v. Ward, 10 Cir., 1950 [1950- 
1951 TrapEe Cases § 62,579], 180 F. 2d 519, 
522, 


Radovich alleged that there was a con- 
spiracy to eliminate football leagues not 
affiliated with the defendant, hence, defend- 
ants were creating a monopoly. The method 
alleged was to control the players by the 
“reserve clause’ and “black-lists.” The 
alleged intent of the defendants in Radovich 
was to “boycott and ruin defendant’s com- 
petitor, the All-America Conference.” This 
Court concluded that the means alleged 
were not calculated to prejudice the public 
or unreasonably restrain interstate com- 
merce. This Court failed “to discover any 
basis to say that the appellant has pleaded 
that All-America or any other league was 
ruined, would be ruined or substantially 
affected by the complained of acts,” and 
therefore felt there were no facts pleaded 
leading to the conclusion that the public had 
been adversely affected. 

The Supreme Court (352 U. S. 445) con- 
sidered both grounds relied on by this Court 
to affirm the District Court and found them 
untenable. We are not concerned here with 
the Supreme Court’s refusal to approve this 
Court’s conclusion as to the similarity be- 
tween football and baseball. But appellant 
herein strongly relies upon the pronounce- 
ment of the Supreme Court with respect to 
the second point: public injury. After dis- 
posing of the essential allegations of the 
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substantial effect upon interstate commerce, 
the Supreme Court said: 


“We find the technical objections to the 
pleading without merit. The test_as to 
sufficiency laid down by Mr. Justice 
Holmes in Hart v. B. F. Keith Vaudeville 
Exchange, 262 U. S. 271, 274 (1923), is 
whether ‘the claim is wholly frivolous.’ 
While the complaint might have been 
more precise in its allegations concerning 
the purpose and effect of the conspiracy, 
‘we are not prepared to say that nothing 
can be extracted from this bill that falls 
under the Act of Congress eis, 
ateZ747% 


The Court then cites United States v. Em- 
ploying-Plasterers Association, supra, which 
again is a pleading case. 


The Supreme Court then states: 


“Petitioner’s claim need only be ‘tested 
under the Sherman Act’s general prohibi- 
tion on unreasonable restraints of trade,’ 
Times-Picayune Pub. Co. v. U. S., 345 U.S. 
594, 614 (1953), and meet the requirement 
that petitioner has thereby suffered in- 
jury. Congress has, by legislative fiat, 
determined that such prohibited activities 
are injurious to the public 10/ and has 
provided sanctions allowing private en- 
forcement of the antitrust laws by an 
aggrieved party. These laws protect the 
victims of the forbidden practices as well 
as the public.” ® 


The Supreme Court, by Note 10 and ref- 
erence to its earlier decision in Apex, de- 
fines what it means by “prohibited activities 
injurious to the public” and what the “for- 
bidden practices” are from which the public 
is to be protected. Note 10 reads as follows: 


“In Apex Hosiery Co, v. Leader, 310 
U. S. 469 (1940), this Court said: ‘The 
end sought was the prevention of re- 
straints to free competition in business 
and commercial transactions which tended 
to restrict production, raise prices or 
otherwise control the market to the detri- 
ment of the purchasers or consumers of 
goods and services, all of which had come 
to be regarded as a special form of public 
injury, (Emphasis supplied.) Jd., at 493.” *4 


To further emphasize the restriction to 
free competition to which it referred, the 


® Radovich v. National Football League, 1957 
rel TRADE CASES { 68,628], 352 U. S. 445, 

33 Toid. 454. 

*4Tt is to be noted that the emphasis supplied 
in the foregoing quotation by the Supreme 
Court of its earlier decisions in Apex, was sup- 
Plied by that Court, not by this Court. 
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Supreme Court continued its Note 10 as 
follows: 

“In Standard Sanitary Mfg. Co. v. United 
States, 226 U. S. 20 (1912), speaking of 
the antitrust laws the Court said: ‘The 
law is its own measure of right and wrong, 
of what it permits, or forbids, and the 
judgment of the courts cannot be set up 
against it in a supposed accommodation 
of its policy with the good intention of 
parties, and it may be, of some good re- 
sults.’ (Emphasis supplied.) Jd., at 49.” * 


We take it that by this Note the Supreme 
Court admonishes the inferior courts not 
to come to their own philosophical conclu- 
sions as to what restraints of trade should 
be prohibited, contrary to the language of 
a statute which was constituted and adopted 
with recognition of the existing rules of 
common law. We cannot say what we 
may think it should be because of personal 
antitrust philosophy or predilection. 


Times-Picayune Pub. Co. v. United States, 
1953 [1953 Trape Cases { 67,494], 345 U.S. 
594, is cited in Radovich, 352 U.S. at 453, 
as setting up the tests by which any wholly 
non-frivolous claim of a plaintiff is to be 
tested. 


In Times-Picayune the District Court had 
denied the government’s motion for sum- 
mary judgment which had urged that “the 
unit contracts” therein under attack were 
per se violations of §1 of the Sherman Act. 
But after trial the District Court found that 
the defendants had instituted the unit con- 
tract system “in order to ‘restrain general 
and classified advertisers from making an 
untrammeled choice’” between two com- 
peting papers “‘in purchasing advertising 
space, and also to substantially diminish the 
competitive vigor of?” the opposing paper, 
and that this unit system was “economically 
enforceable against (advertising) buyers 
solely because of the Times-Picayune’s 
‘dominant’ or ‘monopoly position.’ ” * 


The Supreme Court, reviewing these find- 
ings, then related how the District Court 
had held §1 of the Sherman Act violated; 
that “tying arrangements” depended upon 
the market setting; and, that in the market 


% The three-judge dissent in Radovich is of 
no materiality here, because it is based upon 
the appropriate compulsions of stare decisis, 
and the binding effect of the Toolson case. 

38 Times-Picayune v. United States, 1953 [1953 
TRADE CASES { 67,494], 345 U. S. 594, 601. 
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setting found by the Supreme Court, “we do 
not think that the Times-Picayune occupied 
a ‘dominant’ position in the newspaper ad- 
vertising market in New Orleans.”* It 
was therefore necessary for the Supreme 
Court to test the advertising contracts under 
attack. 


as under the Sherman Act’s gen- 
eral prohibition on unreasonable restraints 
of trade. For purposes of §1, ‘[a] re- 
straint may be unreasonable either be- 
cause a restraint otherwise reasonable is 
accompanied with a specific intent to 
accomplish a forbidden restraint or be- 
cause it falls within the class of restraints 
that are illegal per se.’ United States v. 
Columbia Steel Co., 334 U. S. 495, 522 
(1948). Since the requisite intent is in- 
ferred whenever unlawful effects are found, 
United States v. Griffith, 334 U. S. 100, 105, 
108 (1948); United States v. Patten, 226 
WSi9525, 9543 (1913) sand the rule of 
International Salt is out of the way, the 
contracts may yet be banned by §1 if 
unreasonable restraint was either their 


87 Td. at 611. 

38 Td, at 614-615. 

39 Td. at 623. 

“Consequently, no Sherman Act violation has 
occurred unless the Publishing Company’s re- 
fusal to sell advertising space except en bloc, 
viewed alone, constitutes a violation of the Act. 
Refusals to sell, without more, do not violate 
the law. Though group boycotts, or concerted 
refusals to deal, clearly run afoul of § 1, Kiefer- 
Stewart Co. v. Seagram & Sons [1950-1951 
TRADE CASES {f 62,737], 30 U. S. 211, 214 
(1951); Associated Press v. United States 
[1944-1945 TRADE CASES f 57,384], 326 U. S. 
1 (1945); see United States v. Columbia 
Steel Co. [1948-1949 TRADE CASES f 62,260], 
334 U. S. 495, 522 (1948), different criteria have 
long applied to qualify the rights of an indi- 
vidual seller. Beginning with United States v. 
Colgate & Co., 250 U. S. 300 (1919), this Court’s 
decisions have recognized individual refusals 
to sell as a general right, though ‘neither abso- 
lute nor exempt from regulation.’ Lorain 
Journal v. United States [1950-1951 TRADE 
CASES f 62,957], 342 U. S. 143, 155 (1951). If 
accompanied by unlawful conduct or agreement, 
or conceived in monopolistic purpose or market 
control, even individual sellers’ refusals to deal 
have transgressed the Act. Lorain Journal v. 
United States, supra; United States v. Bausch 
& Lomb Optical Co. [1944-1945 TRADE CASES 
1 57,224], 321 U. S. 708, 721-723 (1944); Hastman 
Kodak Co. v. Southern Photo Materials Co., 
273 U. S. 359, 375 (1927); United States v. 
Schrader’s Son, Inc., 252 U. S. 85, 99 (1920); 
cf. American Tobacco Co. v. United States 
[1946-1947 TRADE CASES { 57,468], 328 U. S. 
781, 808 (1946); Federal Trade Commission v. 
Beech-Nut Packing Co., 257 U. S. 441, 453-455 
(1922). Still, although much hedged about by 
later cases, Colgate’s principle protects the 
Times-Picayune Publishing Company’s simple 
refusal to sell advertising space in the Times- 
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object or effect. For our inquiry 
to determine reasonableness under § 1 
must focus on ‘the percentage of business 
controlled, the strength of the remaining 
competition [and] whether the action 
Springs from business requirements or 
purpose to monopolize.’ 334 U.S., at 527; 
compare Standard Oil Co. of California v. 
United States, 337 U. S. 293, 312-313 
(1949).” * 


Mr. Justice Clark then treats the factual 
situation disclosed by the evidence, finds the 
advertising contracts were the results of 
endeavors to “rationalize” operations; were 
legitimate business aims; were not conceived 
to achieve monopolistic ends; were at least 
partially induced by competitive business 
considerations and “did not bespeak a pur- 
posive quest for monopoly or restraint of 
trade.” ® 


| Restraints of Trade—Definition] 


This case, to us, holds that “restraints of 
trade,” as that language is used in the Sher- 


Picayune or States separately unless other 
factors destroy the limited dispensation which 
that case confers. 

In our view, however, no additional circum- 
stances bring this case within § 1. With 
the advertising contracts in this proceeding 
viewed as in themselves lawful and no further 
elements of combinations apparent in the case, 
§ 2 criteria must become dispositive here. 

An insufficient showing of specific intent 
vitiates this part of the Government’s case. 
While the completed offense of monopolization 
under § 2 demands only a general intent to do 
the act, ‘for no monopolist monopolizes uncon- 
scious of what he is doing,’ a specific intent 
to destroy competition or build monopoly is 
essential to guilt for the mere attempt now 
charged. United States v. Aluminum Co. of 
America [1944-1945 TRADE CASES { 57,342], 
148 F. 2d 416, 431-432 (1945); United States 
v. Griffith [1948-1949 TRADE CASES f 62,246], 
334 U. S. 100, 105 (1948); American Tobacco Co. 
v. United States [1946-1947 TRADE CASES 
57,468], 328 U. S. 781, 814 (1946); Swift & 
Co. v. United States, 196-U. S. 375, 396 (1905). 
This case does not demonstrate an attempt by 
a monopolist established in one area to nose 
into a second market, so that past monopolistic 
success both enhances the probability of future 
harm and supplies a motivation for further 
forays. Cf. United States v. Griffith, supra; 
Swith & Co. v. United States, supra. And un- 
like Lorain Journal v. United States [1950-1951 
TRADE CASES f 62,957], 342 U. S. 143 (1951), 
where a single newspaper’s refusal to sell space 
to advertisers unless they forewent advertising 
over a competing local radio station manifested 
‘bold, relentless, and predatory commercial be- 
havior’, id., at 149, no remotely comparable 
charge is borne out here. * * * 

We conclude, therefore, that this record does 
not establish the charged violations of §1 and 
§ 2 of the Sherman Act.’’ Jd. at 624-627. 


| 69,007 


73,998 


man Act means “unreasonable” restraints 
of trade, and “unreasonable restraints of 
trade” are (1) illegal per se restraints inter- 
fering with free competition in business and 
commercial transactions which tend to (a) 
restrict production; (b) affect prices; or, 
(c) otherwise control the market to the 
detriment of the purchasers or consumers 
of goods and services, or (2) those restraints 
of trade, ordinarily reasonable, but made 
unreasonable because accompanied with a 
specific intent to accomplish the equivalent 
of a forbidden restraint. 


[Pertinent Questions] 


Applying these tests to the instant facts 
we must ask: 


(1) What is the restraint relied upon? 
(2) Is the restraint tlegal per se? 


(3) If not, (1. e., if an otherwise reason- 
able restraint) is it accompanied with a 
specific intent to accomplish a forbidden re- 
straint? 


(4) Was the object of the contract or 
combination under attack an unreasonable 
restraint? 


(5) Was the effect of the contract under 
dispute an unreasonable restraint? 


Times-Picayune further suggests, that in 
determining what constitutes an “unreason- 
able restraint’ (either sought by or resulting 
from defendants’ acts), we must deter- 
mine (a) the percentage of business con- 
trolled; (b) the strength of the remaining 
competition; (c) whether the action criticized 
was the result of business requirements or 
done with a purpose to monopolize. 


[Refusal to Sell] 


Here the restraint relied on, as we see 
from the complaint,” was in preventing 
plaintiff from obtaining certain electrical 
appliances for resale, while at the same time 
permitting Broadway-Hale to purchase those 
certain electrical appliances. This is a simple 
refusal to sell, allegedly by joint action. 
Various other competing electrical appli- 
ances were shown by the record before the 
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trial court to be available to Klor’s, Inc.* 
Many other retailers sold these “certain 
electrical appliances” to the public, fifty- 
three in the Mission District of San Fran- 
cisco alone. The number of retailers in 
San Francisco from the start of the alleged 
conspiracy to the time of filing suit in- 
creased. 


There was no charge or proof that by any 
act of defendants the price, quantity, or 
quality offered the public was affected, nor 
that there was any intent or purpose to 
effect a change in, or an influence on, prices, 
quantity, or quality, either directly or indi- 
rectly. It is not suggested that either the 
object or effect of the alleged conspiracy 
was to create an unreasonable restraint, 
illegal per se. 


If a business transaction and the effect 
and object of such transaction between two 
or more persons is lawful, then the transac- 
tion cannot be nor can it create an unlawful 
conspiracy. If “X Company,” a manufac- 
turer, refuses to sell to Klor’s, Inc., and sells 
to “Y Company”, a retailer who also agrees 
to buy from “X” as long as “X” does not 
sell to Klors, more than one person is in- 
volved, and they have agreed not to sell, 
but their act is not necessarily ** illegal. To 
a minute degree, any refusal to sell is a re- 
straint of trade, in the ordinary sense; but it 
is not necessarily a restraint in the Sherman 
Act sense. Some restraints of trade are 
reasonable, and hence not violative. Others 
are not in, nor do they affect, interstate 
commerce, and hence are not violative. 
Others are so remote in their effect on the 
public at large as not to be restraints for 
Sherman Act purposes. Apex Hosiery v. 
Leader, supra; Eastern States Lumber Dealers 
Association v. United States, 1914, 234 U. S. 
600; Miller Motors v. Ford Motor Co., 4 Cir., 
Jan. 20, 1958 [1958 Trape Cases { 68,937], 
— F. 2d —, affirming, [1957 Trapre CaAsEs 
J 68,663], 149 F. Supp. 790 (1957); Hudson 
Sales Corp. v. Waldrip, 5 Cir., 1954 [1954 
TRADE CASES { 67,694], 211 F. 2d 268; Fed- 
dersen Motors v. Ward, supra; Westmoreland 
Asbestos Co. v. Johns-Manville Corp., 2 Cir., 
1943, 136 F. 2d 844. 


Aire Dac,eparae dll 

41'Twenty competing brands of television sets 
compared to the seven declared impossible to 
attain; eighteen competing brands of refrigera- 
tors, compared to three; twenty-three stoves, 
compared to five; thirty competing clothes 
washers and dryers, compared to two. See 
Statement of Facts, supra. 
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#1a See the ‘‘simple example’’ suggested by 
Mr. Justice Black in Northern Pacific Railway 
Co. v. United States, supra, at 653: 

“TI]f one of a dozen food stores in a com- 
munity were to refuse to sell flour unless the 
buyer also took sugar it would hardly tend to 
restrain competition in sugar if its competitors 
were ready and able to sell flour by itself.’’ 
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[Purpose of Antitrust Statutes] 


The purpose of the antitrust statutes is to 
protect the “public” from the harm which 
follows from concerted or monopolistic con- 
duct designed to acquire control of a mar- 
ket, usually competitive, to which the public 
must ultimately resort and which conduct 
can be described as an undue restraint of 
trade.” Notwithstanding the many phrases 
which may be picked at random out of 
numerous cases, and, out of context, be 
made to support the position that concerted 
conduct directed at harming the opportunity 
of a single trader to compete is always 
within the prohibitions of the Sherman Act, 
it is our opinion that there exists the need 
to show facts in a motion such as this from 
which a court might reasonably infer “pub- 
lice injury” before an antitrust violation is 
before the court; and, further, that the Su- 
preme Court has not departed one whit 
from this requirement. 


[Injury to Public] 


Where the particular conduct in restraint 
of trade is of the kind prohibited by the 
Act and where the inference of public injury 
reasonably can be extracted from the com- 
plaint, a good cause of action is stated. 
Assuming these conditions are met, a private 
plaintiff has the right to bring an action for 
treble damages for injury to his business 
or property “by reason of anything for- 
bidden in the antitrust laws (Title 15, U.S. 
C. §15) and for an injunction.” (Title 15, 
U. S. C. § 26.) However, the private right 
is not a remedy for a private wrong created 
by federal law. The private right is a 
method of enforcing public rights and 
thereby providing additional means of en- 
forcing the prohibitions of the statute. 
“Congress has provided sanctions 
allowing private enforcement of antitrust 
laws by an aggrieved party.” (Radovich v. 
National Football League, supra at 454.) In 
this way it is entirely accurate to assert 
that “these laws protect the victim of the 
forbidden practice as well as the public.” 
(Ibid.) But the private right is a purely 
incidental means of enforcing the Act. Be- 
fore there can be any “forbidden practices” 
there must be an improper restraint of trade 
or commerce; once this is established or 
reasonably put in issue, the private right 
and the consequent private protection arise. 


2 Wilder Mfg. Co. v. Corn Products Refining 
Co,, 1915) 2366U «Ss 165,174; Hastern States 
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Without the prohibited restraint, there is no 
private right for there has been no viola- 
tion, «7. ¢@., there has been no conduct of 
defendants, which is or conceivably could be 
injurious to the public welfare. Plaintiff must 
allege (and here prove) that there has been 
a prohibited restraint and that he has been 
proximately damaged thereby in order to 
sustain his complaint or position against 
a motion to dismiss or for summary judg- 
ment. He need not allege, additionally, that 
the public has been injured by defendants’ 
conduct. But to have the prohibited re- 
straint there must be facts from which it 
can be determined that the “conduct charged 
. . was reasonably calculated to prejudice 
the public interest by unduly restricting the 
free flow of commerce.” (Kinnear-Weed 
Corp. v. Humble Oil & Refining Co., 5 Cir., 
1954, [1954 Trape Cases J 67,822], 214 F. 
2d 891.) The Supreme Court in Radovich, 
relied on so heavily by plaintiff, said no 
more than this in quoting Justice Holmes’ 
conclusion in Hart v. B, F. Keith Vaudeville 
Exchange, 1923, 262 U.S. 271, 274: 

“Tt is enough (for purposes of motion 
to dismiss) that we are not prepared to 
say that nothing can be extracted from 
this bill that falls under the Act of Con- 
gress, or at least that the claim is wholly 
frivolous.” 


[Cases Distinguished] 

Turning now to the cases cited to us by 
plaintiff, we are unable to discern any 
deviation from what we have just stated. 
Plaintiff asserts that the case of Shotkin 
v. General Electric Co., 10 Cir., 1948, 171 
F. 2d 236, established a new requirement 
for private antitrust litigation: that plain- 
tiff is required to allege injury to the public 
in order to state a cause of action. We are 
unable to find any such requirement in 
Shotkin. In affirming the granting of a 
motion to dismiss, Judge Bratton, speaking 
for the Court, said: 

“Founded upon these broad concepts of 
public policy, the Act is limited in opera- 
tive scope and effect to combinations, 
agreements, or concerts which tend to 
prejudice the public interest by unduly 
restricting competition or unduly obstruct- 
ing the due course of trade, or which 
because of their evident purpose or inher- 
ent nature injuriously restrain trade in 
the competitive markets. 


Lumber Dealers Ass’n v. United States, 1913, 


234 U. S. 600. 
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It is essential to recovery in an action 
of this kind that plaintiff allege and prove 
two things: a violation of the Act, and 
damages to plaintiff proximately result- 
ing from the acts and conduct of the 
defendants which constitute the violation 
of the Act. Injury to the plaintiff, of 
itself and alone, is not sufficient to war- 
rant a civil action of this nature for 
injunctive relief and damages. There 
must be harm to the general public in 
the form of undue restriction of trade and 
commerce as a result of the wrongful 
contract, combination or concert. 


* * OX 


In other words the complaint failed to 
allege facts from which it could be deter- 
mined as a matter of law that a combi- 
nation or conspiracy was entered into 
which brought about an increase in prices 
to the consuming public, a diminution 
in the volume of merchandise in the com- 
petitive markets, a deterioration in the 
quality of merchandise available in the 
channels of commerce, or other like evil 
consequence in the free flow of inter- 
state commerce.” “ 


We are unable to discern any new doc- 
trine in the above extract. It seems to be 
no more than a concise and accurate state- 
ment of well-established requirements for 
private recovery under the antitrust pro- 
visions. 


It is true that on a motion for dismissal 
the complaint is to be broadly interpreted in 
a manner most favorable to the pleader,* 
but that does not mean that the court must 
find allegations of ultimate facts in con- 
clusionary pleading, or a violation of the 
Sherman Act from allegations of action di- 
rected solely at plaintiff and which, as such, 
could have as a matter of law no conceiv- 
able effect on the competitive market. 


Similarly with Feddersen Motors v. Ward, 
supra, which plaintiff argues continued the 
“new requirement” of public injury sup- 
posedly injected by Shotkin. Feddersen also 
is a case where, on affirming a judgment 
dismissing the complaint, the court was 
unable to find any allegation of material fact 
evidencing an antitrust violation. 


The Supreme Court in Radovich v, Na- 
tional Football League, supra, termed con- 
trolling of this case by plaintiff, did not, in 
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our opinion, in any way overrule these cases. 
The Court in Radovich did no more than 
to re-assert Justice Holmes’ admonition 
that the test of sufficiency of the complaint 
is whether “the claim is wholly frivolous.” 
(Id. at 453.) In reversing this Court the 
Supreme Court determined that the allega- 
tion of defendants’ attempt to eliminate from 
competition the All-America Conference, 
defendants’ only competitor in professional 
football, which thereby caused injury to the 
plaintiff in his business or property, was 
sufficient to sustain the complaint against 
a motion to dismiss for failure to state a 
cause of action under the antitrust laws. 
Read thus, the Radovich case is entirely 
consistent with Shotkin, Feddersen, and all 
other eases in which the Supreme Court 
and the lower federal courts have adhered 
to the requirement that a violation of the 
Sherman Act requires conduct of defend- 
ants by which the public is or conceivably 
may be ultimately injured.* 


Plaintiff cites us many cases involving 
group boycotts, discrimination, and the use 
of large scale buying power to drive out a 
competitor. And he supplies us with many 
quotations which at first blush appear to 
support his position. But each of his au- 
thorities involves factual situations entirely 
different from the one before us; factual 
situations in which the random phrases 
picked by plaintiff are proper and not inac- 
curate; they do not, however, support the 
contentions made here. 


We are told that the antitrust laws are 
a trader’s statute and cited to Mandeville 
Farms v. Sugar Co., 1948 [1948-1949 Trapre 
Cases { 62,251], 334 U. S. 219; but that case 
holds that the antitrust statute “does not 
confine its protection to purchasers, to com- 
petitors or to sellers.” (Jd. at 236.) The 
statute, so Mandeville Farms decides, in- 
cludes protection against the anti-competitive 
conduct of buyers also. But the reason for 
such protection, is as always, fear of the 
detrimental effect on the public which these 
practices may have. In holding that con- 
certed action by processors directed against 
growers is barred by the antitrust laws, the 
Court did not intend such a phrase as pro- 
tection of “all who are made victims of the 


43171 F. 2d, at 238-239. 

44 Radovich v. National Football League, 
supra; William Goldman Theatre’s, Inc. v. 
Twentieth Century Fox, E. D. Pa., 1957 [1957 
TRADE CASES { 68,638], 151 F. Supp. 840. 
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4 See Mandeville Farms v. Sugar Co., 1948 
[1948-1949 TRADE CASES f 62,251], 334 U. S. 
219; Apex Hosiery v. Leader, supra, Report 
of the Attorney General’s National Committee 
to Study the Antitrust Laws 12 (1955). 
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forbidden practices” (Jd. at 236) to be used 
to create a cause of action for a single com- 
Petitor injured by action directed solely 
at him which has no substantial effect on 
competition. Where there is no conceivable 
way in which a substantial segment of the 
public can be injured by the conduct at- 
tached, the Sherman Act is not violated. 
(Apex Hosiery v, Leader, supra.) The Mande- 
ville Farms case is in no way contrary. It 
is not authority for the proposition that 
conduct directed solely and exclusively at 
an individual competitor is illegal, unless the 
result is a substantial lessening of competi- 
tion in the particular market involved. 


In each of the “Theatre” cases relied on 
by plaintiff, defendants’ conduct either did 
or was intended to eliminate the sole com- 
petitor in a particular market, was directed 
at one of a very small number of com- 
petitors,” or involved the use of large scale 
monopolistic power derived from nationwide 
enterprises to eliminate a competitor and 
thereby substantially affect competition in 
the local market area. (See, e. g., United 
States v. Schine Chain Theatres, 1948 [1948- 
1949 TrapvE CAsEs J 62,245], 334 U.S. 110; 
Umited States uv. Griffith, 1948, [1948-1949 
TRADE CASES § 62,246], 334 U. S. 100; Bige- 
low v. RKO Radio Pictures, 1946, [1946-1947 
UrADi er CASES = 455/-445 6327... Us 1 Sie 2515 
Binderup v. Pathe Exchange, 1923, 263 U. S. 
291; Hart v. B. F. Keith Vaudeville Exchange, 
supra; Paramount Film Distributing Corp. v. 
Village Theatre, 10 Cir., 1955, [1955 TraprE 
Cases 68,239], 228 F. 2d 721; William 
Goldman Theatres v. Loew's, Inc., 3 Cir., 
1945, [1944-1945 Trape Cases { 57,401], 150 
F. 2d 738; White Bear Theatre Corp. v. State 
Theatre Corp., 8 Cir., 1942, [1940-1943 TRADE 
Cases § 56,222], 129 F. 2d 600; Victor Talk- 
ing Machine v. Kemeny, 3 Cir., 1921, 271 
F. 810. 


Finally to be considered are those cases 
cited to us in which price fixing or some 
other form of complete market control was 
involved and where defendants’ conduct was 
directed at a particular class of persons 
of which plaintiff was one. Here again it is 
clear that control or attempted control of 
all competitors is the evil which causes the 
contracts, combinations, or conspiracies to 
be the type prohibited by §1 of the statute. 
These cases are not here applicable; the 


Cited 1958 Trade Cases 
Klor’s, Inc. v. Broadway-Hale Stores, Inc. 
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conduct involved either was intended to 
control the entire market and was directed 
at plaintiff because he refused to conform 
or was directed at an entire class of de- 
fendants’ competitors, buyers, or sellers, one 
of whom was the plaintiff. (See, e. g., Rado- 
vich v. National Football League, supra; 
Kiefer-Stewart v. Seagram & Sons, 1951, 
[1950-1951 Trape Cases J 62,737], 340 U. S. 
211; International Salt Co. v. United States; 
1947, [1946-1947 Trape Cases ¥ 57,635], 332 
U.S. 392; Fashion Guild v. FTC, 1941, [1940- 
1943 TrapE Cases J 56,101], 312 U. S. 457; 
Flintkote v. Lysfjord, 9 Cir., 1957, [1957 
TRADE CASES { 68,674], 246 F. 2d 368; United 
States v. Tarpon Springs Sponge Exchange, 
5 Cir., 1944, [1944-1945 Trane Caszs { 57,236], 
142 F. 2d 125; Package Closure Corp. v. 
Sealright Co., 2 Cir., 1944 [1944-1945 TrapE 
CAsEs 57,227], 141 F. 2d 972; Roseland v. 
Phister, 7 Cir., 1942 [1940-1943 TrapE CASES 
7 56,187], 125 F. 2d 417; Johnson v. J. H. 
Yost Lumber Co., 8 Cir., 1941, [1940-1943 
TRADE CASES { 56,088], 117 F. 2d 53.) Not 
one of the out of context quotations from 
the foregoing cases used by plaintiff will 
support his position when read within its 
factual setting. 


[Private Injury Insufficient] 


Count one of the complaint, with which 
we are here solely concerned, alleges, in 
paragraph six, that defendant Broadway- 
Hale, in combination with each of the manu- 
facturing-distributing defendants, prevented 
plaintiff from obtaining products to sell to 
the public. There is no allegation of actual, 
attempted, or intended contro] of the market 
in which plaintiff and defendant Broadway- 
Hale competed, considering the market to 
be either the retail sellers of the Mission 
District of San Francisco, the city itself, or 
the purchasing public. Defendants’ affida- 
vits, submitted under the provisions of Rule 
56 of the Federal Rules, as well as the facts 
of which this Court may take judicial notice 
leave no doubt that the conduct directed at 
this particular plaintiff and only at this 
plaintiff did not and could not have under 
the circumstances any substantial effect on 
market competition. As defendants point 
out there are literally hundreds of dealers 
in the San Francisco Bay Area dealing in 
the same kinds and brands of major ap- 


46 See International Salt Co. v. United States, 
1947 [1946-1947 TRADE CASES { 57,635], 332 
U.S. 392; 396. 
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47 Removal of any one competitor thereby hav- 
ing a substantial effect on competition. 
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pliances as plaintiff and defendant Broad- 
way-Hale. On Mission Street, along with 
the plaintiff and Broadway-Hale, there are 
over forty retail dealers. Additionally, there 
are numerous brands of appliances to which 
plaintiff was not denied access and which 
compete favorably with those he was de- 
nied.* In light of our previous discussion, 
such allegations, especially when considered 
on motion for summary judgment rather 
than on motion for dismissal of the com- 
plaint, do not allege facts from which it can 
be inferred that there was or may be a 
substantial effect on competition, and there- 
fore do not allege a violation of §1 of the 
antitrust laws—they do not state facts from 
which injury to the public can be perceived. 


[Public Injury Necessary] 


The first sentence of paragraph six of 
count one of plaintiff's complaint is of no 
assistance to appellant. It alleges only that 
“defendants have restrained trade 
and commerce . . . by contracting, combin- 
ing, and conspiring together in re- 
straint and monopoly of such trade and 
commerce . and have thereby substan- 
tially lessened, limited and restrained com- 
petition in said trade and commerce. a 
This is no more than the pleader’s conclu- 
sion that defendants have restrained trade 
and commerce by restraining trade and 
commerce. It states no facts from which 
illegal action can be perceived or inferred. 
Paragraph eight of count one speaks of 
Broadway-Hale’s “monopolistic buying power” 
enjoyed “by reason of the large number 
of retail outlets it operates.” But the essence 
of this allegation is that Broadway-Hale 
“has purchased and continues to purchase 
the products of the manufacturer-distributor 
defendants upon the condition that the 
manufacturer-distributor defendants do not 
sell their products to the plaintiff.” We find 
no basis for determining that Broadway- 
Hale intended, or had the power if it so 
intended, to effect such conditions on its 
purchases in such scope as to appreciably 
affect competition among retailers generally 
in their purchases or sales to the public. 
It is well known that appliance sales are 
within a most highly competitive market. 
As between two dealers, one may be able 
to condition his purchases by requiring no 
sales to the other. So long as the ability 


4 See the Supreme Court’s discussion of the 
effect of competing alternatives on alleged anti- 
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to so condition one’s own purchases does 
not substantially interfere with either the 
“retailing public” or the “consuming public,” 
there is no conduct which violates the pro- 
visions of the antitrust laws. 


[Substantial Restraints of Trade] 


In determining whether certain conduct 
was “in restraint of trade or commerce,” 
we re-emphasize what was said by the 
Court in Apex Hosiery v. Leader, supra, at 
493, 500: 

“The end sought (by the Sherman Act) 
was the prevention of restraints to free 
competition in business and commercial 
transactions which tended to restrict pro- 
duction, raise prices or otherwise control 
the market to the detriment of purchasers 
or consumers of goods and services, all 
of which had come to be regarded as a 
special form of public injury. * * * 

[R]estraints, actual or intended, 
prohibited by the Sherman Act are only 
those which are so substantial as to affect 
market prices. Restraints on competition 
or on the course of trade in the mer- 
chandising of articles moving in interstate 
commerce is (sic) not enough, unless the 
restraint is shown to have or is intended 
to have an effect upon prices in the mar- 
ket or otherwise to deprive purchasers or 
consumers of the advantages which they 


derive from free competition.” [Italics 
added. | 


In other words, restraints, in order to be 
violative of the law, must operate, or be 


intended to operate, to restrict commercial 
competition in a substantial manner. 


We believe this to be an accurate and 
controlling statement of the law applicable 
in determining whether particular conduct 
conceded to exist does or does not constitute 
a violation of the antitrust laws. Neither 
Shotkin v. General Electric Co., supra, and 
Feddersen Motors v. Ward, supra, nor the 
cases which follow and rely on them are to 
the contrary; nor does Radovich v. National 
Football League, supra, weaken or limit the 
conclusions derived from the Apex case. 


[Ruling] 


We hold, therefore, that plaintiff’s first 
cause of action, as proved, is fatally defec- 
tive. The facts prove no more than a 
squabble between two of many competitors 
in a highly competitive market area. The 


trust violations in Times-Picayune v. United 
States, supra. 
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the facts judically known to this Court 
and the court below, the motion for sum- 
mary judgment was properly granted. 


facts prove no conduct in violation of the 
antitrust laws because there has been no 
conduct by which the “public” could con- 
ceivably suffer injury. Construing the com- 


: : The j i 
plaint and affidavits together, and considering e judgment is affirmed. 


[f 69,008] J. H. Whiteley and Wayne Whiteley v. Foremost Dairies, Inc., and 
Guy Hornor. 


In the United States Court of Appeals for the Eighth Circuit. 
April 16, 1958. 


Appeal from the United States District Court for the Western District of Arkansas. 
Joun E. Mixter, District Judge. 


No. 15,888. Dated 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Practices—Refusal to Deal—Conspir- 
acy Within Corporation.—A trial court had ruled that a corporate dairy and one of its 
employees did not violate the Sherman Act when it refused to continue dealing with a 
milk hauler upon learning that the hauler was about to have his milk permit suspended 
and that milk producers were dissatisfied with the hauler’s services; that a corporation 
could not conspire with one of its employees; and that the dairy did not monopolize 


trade or commerce. 


On appeal, the antitrust issues were abandoned. 


See Combinations and Conspiracies, Vol. 1, § 2005.400, 2005.785; Monopolies, Vol. 1, 


{| 2610.720. 


For the appellants: James R. Hale (Rex W. Perkins was with him on the brief). 


For the appellees: Leonard Greenhaw and A. L. Barber (Barber, Henry, Thurman 
& McCaskill and Greenhaw & Greenhaw were with them on the brief). 


For the opinion in the U. S. District Court, Western District of Arkansas, Fayette- 


ville Division, see 1957 Trade Cases { 68,748. 


Before SANBORN, WooprouGH and VocEL, Circuit Judges. 


[A ppeal] 


VocEL, Circuit Judge [Jn full text except 
for onussions indicated by asterisks|: This is 
an action for damages for the alleged con- 
version of a milk route. Diversity of citizen- 
ship and more than the statutory amount 
make for federal court jurisdiction. The 
case was tried to the court without a jury 
and resulted in a judgment of dismissal of 
the complaint. The trial court’s opinion, 
together with findings of fact and conclu- 
sions of law, upon which judgment was 
based, are reported in Whiteley v. Foremost 
Dairies, Inc. [1957 Trave Cases { 68,748], 
$0572 Die Ark WerDs 15). Supp79l4. 


[Antitrust Charges Abandoned] 


Appellants’ complaint alleged that the ap- 
pellees and one Keith Skelton, who origin- 
ally appeared as one of the defendants but 
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who was dismissed from the action on ap- 
pellants’ own motion in the trial court, 
wrongfully converted appellants’ milk route 
to their own use and that appellants were 
thereby damaged to the extent of $7,500.00. 
The complaint also charged a violation of 
the Sherman Anti-trust Act, 15 U.S. C. A. 
§§1, 2, 12 and 15, but such charges were 
abandoned on appeal here and need not be 
further referred to. 


x OK Ox 


We think the trial court’s conclusion that 
the appellees did not convert any property 
owned by the appellants and did not invade 
or interfere with any property or property 
rights of the appellants is amply supported 
by the now indisputable findings. We hold 
the judgment of dismissal to be fully sus- 
tained. 

kk Ox 
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[ 69,009] Ace News Co., Inc. v. American News Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 139 
N. Y. L. J., No. 70, page 6. Dated April 10, 1958. 


Sherman Antitrust Act and New York Donnelly Act 


Combinations and Conspiracies Under States Laws—Procedure—Damages.—Section 
340 of the New York General Business Law does not authorize suits for treble damages; 
therefore, a cause of action under this law was dismissed with leave to the plaintiff to serve 


an amended complaint. 


See Combinations and Conspiracies, Vol. 1, f 2403. 


Private Enforcement and Procedure—Jurisdiction of State Courts over Federal Anti- 
trust Law Violations—The Sherman Antitrust Law, as amended, is not enforcible by 


suits for treble damages in state courts. 


See Private Enforcement and Procedure, Vol. 2, J 9047.50. 


[Motions to Dismiss Complaint] 


SPEcTor, Justice [In full text except for 
omissions indicated by asterisks]: Motions to 
dismiss the complaint and the causes of 
action set forth therein on various grounds 
are disposed of as follows: Item 1 is denied 
as the first cause of action set forth contains 
sufficient facts to constitute a cause of ac- 
tion for breach of contract (and no allega- 
tions of any other form of action so as to 
require plaintiff to separately state and num- 
ber his causes of action). As to items 2 
and 7, the Sherman Anti-Trust Law, as 


damages in state courts (Title 15, U.S. C_A., 
sec. 15; Freeman v. Bee Match Co. [1940- 
1943 TravE Cases § 56,278], 319 U. S. 448; 
Leonia Amus. Corp’n v. Loew's, Inc. [1953 
TRADE Cases { 67,592]; 117 F. Supp. 747, 752 
[De Gay SHDN. YS Ryan 953 and 
since the General Business Law, section 340, 
does not authorize suits for treble damages 
the second cause of action is dismissed with 
leave to plaintiff to serve an amended com- 
plaint as to that cause and without at this 
time passing on any other question therein 
contained, * * * 


amended, is not enforcible by suits for treble 


[7 69,010] Baruch S. Le Witt and Margaret L. Glackin v. Warner Bros. Pictures 
Distributing Corporation, Paramount Film Distributing Corporation, Loew’s, Incorporated, 
Twentieth Century-Fox Film Corporation, RKO Radio Pictures, Inc., United Artists Cor- 
poration, Universal Film Exchanges, Inc., Columbia Pictures Corporation. 


Miriam Z, Le Witt v. Paramount Film Distributing Corporation, Loew’s, Incorpo- 
rated, Twentieth Century-Fox Film Corporation, Warner Bros, Pictures Distributing 
Corporation, RKO Radio Pictures, Inc., United Artists Corporation, Universal Film 
Exchanges, Inc., Columbia Pictures Corporation. 


In the United States District Court for the District of New Hampshire. Civil Actions 
Nos. 1505 and 1529, respectively. Filed February 27, 1957. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Statute of Limitations 
—Applicable State Statute—A New Hampshire six-year statute of limitations, covering 
all personal actions, was held to apply to treble damage actions brought in the Federal 
District Court of New Hampshire. A New Hampshire two-year statute of limitations, 
covering actions founded upon any penal statute for penalties or forfeitures, was not 
applicable since, according to the decisional law of the New Hampshire Supreme Court, 
the “penal” statute of limitations was not applicable to cases of unliquidated damages. 


See Private Enforcement and Procedure, Vol. 1, J 9010.100. 
| 69,009 
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For the plaintiffs: 
W. Bradley Ryan, Boston, Mass. 


Cited 1958 Trade Cases 
Le Witt v. Warner Bros. Pictures Distributing Corp. 
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Devine & Millimet, Manchester, N. H.; George S. Ryan, and 


For the defendants: Booth, Wadleigh, Langdell, Starr & Peters, Manchester, N. H.; 


and Nutter, McClennen & Fish, Boston, Mass. 


Rescript on Motions of Defendants for 
Summary Judgment or, in the Alter- 
native, for a Ruling, in Advance of 
any Other Proceedings in the 
Case, that the Applicable 
Statute of Limitation 
Is the Two-Year 
New Hampshire 
Statute 


Atoysius J. Connor, District Judge [Jn 
full text]: The defendants in these treble 
damage suits under the anti-trust laws (15 
We rent 22. tg. 19, 16, 22 26) shave 
moved for a partial summary judgment or, 
in the alternative, for a ruling in advance 
of any other proceedings that the cases are 
governed by the two-year New Hampshire 
statute of limitations pertaining to suits or 
prosecutions founded upon any penal stat- 
ute for penalties and forfeitures. New 
Hampshire RSA 616:9. Since there is no 
applicable statute of limitations in the fed- 
eral code, it is well established that this 
court must adopt the pertinent state statute. 
Chattanooga Foundry and Pipe Works v. City 
of Atlanta, 203 U. S. 390, 397; Momand v. 
Universal Film Exchanges, Inc., et al. [1948- 
1949 Trade CAsEs { 62,360], 1st Cir., 172 
F. 2d 37, 47. And it is the New Hampshire 
rule that in tort cases the statute of limi- 
tations of the forum, and not of the lex loci, 
controls. Smith v. Turner, 91 N. H. 198; 
Connecticut Valley Lumber Company v, Maine 
Central R. R., 78 N. H. 553; see also Potter 
v. Lefebvre, 95 N. H. 482; Moylan v. Lamothe, 
92 N. H. 299, and, for a ruling by this court, 
Burns Mortgage Co., Inc. v. Hardy, 19 F. 
Supp. 827. 


[New Hampshire Statutes] 


New Hampshire has two statutes which 
limit the time in which a civil action may 
be instituted. The first, sometimes called 
the “remedial statute,’ is for six years. 


Actions of trespass to the person, ac- 
tions for malpractice, and actions for 
defamatory words may be brought within 
two years, and all other personal actions 
within six years, after the cause of action 
accrued, and not afterward. RSA 508:4. 
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The other, sometimes called the “penal 
statute,” limits the bringing of certain ac- 
tions to a shorter period. 


All suits or prosecutions founded upon 
any penal statute for penalties or forfei- 
tures shall be brought within two years 
after the commission of the offense unless 
otherwise specially provided.. RSA 616:9. 


[Issue] 


The sole question presented is which of 
these statutes is applicable to the cases at 
bar. 

[“Remedial Statute’ Applicable] 


The Supreme Court of New Hampshire 
has held that RSA 616:9 is not applicable 
to cases of unliquidated damages. Whitaker 
v. Warren, 60 N. H. 20, 26, 27; Quimby v. 
Woodbury, 63 N. H. 370, 373. Although the 
state court does not discuss the rationale 
behind this rule, the rule is in line with 
a trend of cases which sought to limit the 
application of the shorter or ‘“‘penal” statute 
where the action is remedial, or the damages 
recoverable are not a technical penalty or 
are merely incidental. 25 Cyc. 1055. The 
defendants attempt to overcome the impact 
of Whitaker v. Warren by citing several 
cases where the local courts did apply RSA 
616:9 as a bar even though the damages 
sought were unliquidated. State v. Nashua 
& Lowell Railroad, 58 N. H. 182; State v. 
Manchester & Lawrence Railroad, 52 N. H. 
528; State v. Robinson, 29 N. H. 274; State 
v. Hunkins, 43 N. H. 557. These are not in 
point because in each the state was plaintiff, 
and even though the damages were wun- 
liquidated, they, being “wholly or in part 
for the use of the prosecutor,” clearly came 
within the terms of the penal statute of 
limitations as it was then written. Con- 
formably with the rule of this circuit, that 
I am bound by the decisional law of the 
highest local court when interpreting and 
applying a state statute (see Pulson v. Amer- 
ican Rolling Mill Co., 1st Cir., 170 F. 2d 
193, 195), the motions must be denied. 


Appropriate orders will be so entered. 
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: U. S. v. Rudolph Wurlitzer Co. 


[7 69,011] United States v. The Rudolph Wurlitzer Company. 


In the United States District Court for the Western District of New York. Civil 
Action No. 7337. Filed April 15, 1958. 


Case No. 1321 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decrees—Practices Prohibited—Allocation 
of Markets and Customers—Refusal to Sell—Coin-Operated Phonographs.—A manufac- 
turer of coin-operated phonographs was prohibited by a consent decree from (1) limiting 
or restricting the persons to whom or the territory within which any distributor or operator 
may choose to sell such phonographs, (2) requiring any distributor to advise it of the 
name and address of any purchaser or the serial numbers of such phonographs, or (3) 
limiting or restricting the right of any purchaser from any distributor to resell such phono- 
graphs after they have been paid for in full. Also, the manufacturer was prohibited from 
refusing to enter into or canceling any contract with a distributor because of such dis- 
tributor’s refusal to do any of the above acts and from maintaining any index, catalog, 
or record of the names or addresses of any purchasers from distributors or the serial 
numbers of such phonographs. Subject to the prohibitions of the decree, the manufacturer 
was permitted to exercise the right to select its customers. 


See Combinations and Conspiracies, Vol. 1,  2005.468, 2005.785. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Right to Choose Customers.—A consent decree entered against a manufac- 
turer of coin-operated phonographs provided that, subject to the prohibitions of the decree, 
the manufacturer may exercise its right to choose and select its distributors and customers, 
to designate geographical areas within which a distributor may agree to devote his best 
efforts to the sale of coin-operated phonographs, and to terminate the contract of any 
distributor who does not adequately represent the manufacturer and promote the sale of 
all coin-operated phonographs manufactured by the manufacturer in the area so designated. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.48, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, and William D. 


Kilgore, Jr., Earl A. Jinkinson, Harold E. Baily, and James E. Mann, Attorneys, Depart- 
ment of Justice. 


For the defendants: Kenefick, Letchworth, Baldy, Phillips & Emblidge; Mayer, 
Friedlich, Spiess, Tierney, Brown & Platt; Robert M. Hitchcock; and Miles G. Seeley. 


Final Judgment 


Justin C. Morcan, District Judge [Jn full 
text:] The plaintiff, United States of America, 
having filed its complaint herein on February 
28, 1957, the defendant, The Wurlitzer Com- 
pany (formerly known and sued herein as 
“The Rudolph Wurlitzer Company” and 
hereinafter called “Wurlitzer’”) having filed 
its answer denying the substantive allega- 
tions thereof and the United States of 
America and Wurlitzer, by their respective 
attorneys, having consented to the entry of 
this Final Judgment without trial or ad- 
judication of any issue of fact or law herein, 
and without this Final Judgment constitu- 
ting evidence or an admission by any party 
signatory hereto with respect to any such 
issue; 
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Now, therefore, before the taking of any 
testimony, and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties signatory hereto, it is 
hereby ordered, adjudged and decreed as 
follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
signatory hereto. The complaint states 
claims for relief against Wurlitzer under 
Section 1 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce from unlawful restraints and 
monopolies’, commonly known as the Sher- 
man Act, as amended. 
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II 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” shall mean an individual, 
partnership, firm, corporation, or any other 
legal entity; 

(B) “Distributor” shall mean any person 
engaged in the purchase from Wurlitzer, for 
resale, of coin-operated phonographs manu- 
factured by it; 

(C) “Operator” shall mean any person 
who owns coin-operated phonographs and 
leases said machines to location owners; 


(D) “Location owner” shall mean any 
person owning or operating a restaurant, 
tavern or other place of business in the Con- 
tinental United States where coin-operated 
phonographs are placed for use by the 
public; 

(E) “Coin-operated phonographs” shall 
mean new and used coin-operated phono- 
graphs manufactured originally by Wurlitzer. 


III 
[Applicability of Decree] 


The provisions of this Final Judgment 
shall apply to Wurlitzer and to its suc- 
cessors, assigns, officers, directors, servants, 
employees and agents, and to any corporate 
subsidiaries of Wurlitzer, and to all persons 
in active concert or participation with any 
of them who receive actual notice of this 
Final Judgment by personal service or other- 
wise. 

This Final Judgment is not to be con- 
strued as relating to commerce outside the 
United States. 


IV 
[Practices Prohibited] 


Wurlitzer is enjoined and restrained from 
directly or indirectly: 

(A) (1) Limiting or restricting, the per- 
sons to whom or the territory within which 
any distributor or operator may sell coin- 
operated phonographs; 

(2) Requiring any distributor to advise 
Wurlitzer of the name or address of any 
purchaser from such distributor of any 
coin-operated phonographs or the serial 
number or numbers of such phonographs, 
except (a) where such name, address and 
serial number or numbers are necessary to 
fill an order for repair or maintenance parts, 
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or for service, or for possible attendance at 
service schools, for maintenance or replace- 
ment of parts or components, or to resolve 
a complaint or inquiry involving loss or theft 
or the fulfillment or breach of a conditional 
sales agreement or other credit or collateral 
agreement and (b) except where such names 
and addresses are obtained by Wurlitzer 
for the purpose of evaluating the perform- 
ance of any distributor or evaluating its sales 
coverage in any area, provided, however, 
that names and addresses so obtained from 
any distributor shall be limited to those of 
purchasers located in a geographical area 
designated for such distributor in conformity 
with Section IV (E) of this Final Judgment 
and provided, further, that names and ad- 
dresses of purchasers so obtained shall not 
be divulged by Wurlitzer to any other dis- 
tributor or other person; 


(3) Limiting or restricting the right of 
any purchaser from any distributor of coin- 
operated phonographs to resell such phono- 
graph or phonographs after they have been 
paid for in full. 


(B) Entering into, adhering to or en- 
forcing any contract, agreement, or under- 
standing with any distributor, directly or 
indirectly: 

(1) Limiting or restricting the persons 
to whom or the territory within which any 
distributor or operator may sell a coin- 
operated phonograph or phonographs; 

(2) Limiting or restricting the right of 
any purchaser from any distributor of coin- 
operated phonographs to resell such phono- 
graph or phonographs after they have been 
paid for in full. 

(C) Refusing to enter into or canceling 
any contract with a distributor for the dis- 
tribution of coin-operated phonographs be- 
cause of such distributor’s refusal to do any 
of the following acts: 

(1) Limit or restrict, directly or indirectly, 
the persons to whom or the territory within 
which he sells coin-operated phonographs; 


(2) Advise Wurlitzer of the name or ad- 
dress of any purchaser from such distributor 
of any coin-operated phonographs or the 
serial number or numbers of such phono- 
graphs, except (a) where such name, ad- 
dress and serial number or numbers are 
necessary to fill an order for repair or main- 
tenance parts, or for service or for possible 
attendance at service schools, for maintenance 
or replacement of parts or components, or 
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to resolve a complaint or inquiry involving 
loss or theft, or the fulfillment or breach 
of a conditional sales agreement or other 
credit or collateral agreement held by Wur- 
litzer and except (b) where such names and 
addresses are obtained by Wurlitzer for the 
purpose of evaluating the performance of 
any distributor or evaluating its sales cover- 
age in any area, provided, however, that 
names and addresses so obtained from any 
distributor shall be limited to those of pur- 
chasers located in a geographical area desig- 
nated for such distributor in conformity with 
Section IV (E) of this Final Judgment and 
provided, further, that names and addresses 
of purchasers so obtained shall not be divulged 
by Wurlitzer to any other distributor or 
other person; 


(3) Limit or restrict, directly or indirectly, 
the right of any purchaser of coin-operated 
phonographs to resell such phonographs 
after Wurlitzer shall have been paid in full 
therefor. 

(D) (1) Maintaining any index, catalog 
or record of the names or addresses of any 
purchasers from distributors of coin-oper- 
ated phonographs or the serial numbers of 
such phonographs; provided, however, that 
any distributor may advise Wurlitzer and 
Wurlitzer may keep an alphabetical record 
of the names or addresses of any such pur- 
chasers of such phonographs and the serial 
numbers thereof in connection with an order 
for repair or maintenance parts, or for serv- 
ices, Or in connection with a complaint or 
inquiry involving loss or theft or fulfillment 
or breach of a conditional sales agreement 
or other credit or collateral agreement in- 
volving such phonographs, and provided, 
further, that Wurlitzer may keep a record 
of the names and addresses of such pur- 
chasers for the purpose of evaluating the 
performance of any distributor or evaluating 
its sales coverage in any area; 

(2) Using any Wurlitzer file or record 
for any purpose contrary to any of the pro- 
visions of this Final Judgment. 


(E) Subject to the above subsections of 
this section IV, Wurlitzer may exercise its 
right from time to time to choose and select 
its distributors and customers and to desig- 
nate geographical areas within which a dis- 
tributor may agree to devote his best efforts 
to the sale of coin-operated phonographs 
and may terminate the contract of any dis- 
tributor who may fail to devote his best 
efforts to the sale in the area so designated 
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of coin-operated phonographs manufactured 
by Wurlitzer or to represent Wurlitzer 
adequately in said area, and the designation 
of geographical areas for such specified pur- 
poses only shall not be considered a viola- 
tion of this section IV. 


Vi 
[Notice of Judgment] 

Wurlitzer is directed, within sixty (60) 
days after the entry of this Final Judgment, 
to serve a copy thereof by registered mail 
upon each of its distributors located within 
the Continental limits of the United States. 


VI 
[Inspection and Compliance] 

For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or the As- 
sistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to Wurlitzer, made to its principal office, be 
permitted, subject to any legally recognized 
privilege: 

(A) Access, during regular office hours, 
to those parts of the books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of Wurlitzer which 
relate to any matters contained in this Final 
Judgment; 

(B) Subject to the reasonable convenience 
of Wurlitzer and without restraint or inter- 
ference from it, to interview its officers or 
employees, who may have counsel present, 
regarding any such matters. 

Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, Wurlitzer 
shall submit such reports in writing with 
respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this Final 
Judgment. 


No information obtained by the means 
permitted in this Section VI shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings in which the United States is a 
party for the purpose of securing compliance 
with this Final Judgment or as otherwise 
required by law. 
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VII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
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ment or modification of any of the provi- 
sions thereof, for the enforcement of com- 
pliance therewith, and for the punishment 
of violations thereof. 


VIII 
[Effective Date] 


This Final Judgment shall become effec- 
tive ninety (90) days after entry herein. 


[69,012] Samuel Rosen, doing business as J. & H. Service Station v. The Texas 
Company. 


In the United States District Court for the Southern District of New York. Civ. 
125-294. Filed April 16, 1958. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State a Cause of Action—Section 2(a), Clayton Act—Price Discrimination—In an ac- 
tion charging price discrimination, a motion to dismiss the complaint for failure to state 
a claim upon which relief can be granted was denied. The facts that the complaint failed 
to state that the commerce with plaintiff in which the alleged wrongs were committed was 
interstate, that there was a competitive relationship between the plaintiff and the allegedly 
favored customers, and that the anti-competitive effects prohibited by the statute had 
resulted, and the failure to specify a time when the unlawful events occurred, did not make - 
it appear “to a certainty that plaintiff is entitled to no relief under any state of facts which 
could be proved in support of the claim” nor did they result in failure to “disclose adequate 
information as to the basis of his claim for relief.” 


See Private Enforcement and Procedure, Vol. 2, J 9009.750. 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit— 
Parties Plaintiff—Partnerships—Failure to Join Necessary Parties.—In an action charging 
price discrimination, a motion to dismiss for failure to join the two partners of the plaintiff 
as necessary parties was granted unless, within a stipulated period, the plaintiff served 
and filed an amended complaint adding the two partners as parties plaintiff. 


See Private Enforcement and Procedure, Vol. 2, 9005.40. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for a More Definite Statement.—In an action charging price discrimination, a 
motion for a more definite statement was denied where the pleadings were not so vague or 
ambiguous that the defendant could not reasonably be required to frame a responsive 
pleading. The omission of any allegation as to the time when the acts complained of 
occurred did not prejudice the defendant. The defendant could plead the statute of limita- 
tions even if it turned out that the claimed wrongs were committed within the unaffected 


period. 
See Private Enforcement and Procedure, Vol. 2, { 9013.170. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Strike.—In an action charging price discrimination, a motion to strike an 
allegation “that the defendant has unlawfully discriminated in price” was denied. The 
court noted that the allegation may be redundant and a conclusion of law and may even 
be scandalous if untrue, but the rule is that motions to strike will be granted only where 
the answering pleader is prejudiced by the presence of the offending matter. Certainly 
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defendant was not prejudiced by this allegation of plaintift’s claim in the words of the 


statute on which plaintiff relies. 


See Private Enforcement and Procedure, Vol. 2, J 9013.595. 
For the plaintiff: Abraham Pollock, New York, N. Y. 
For the defendant: Milton Handler and Amzy B. Steed, New York, N. Y. 


Opinion 

Dimock, District Judge [Jn full text]: 
Defendant moves for orders (1) under Rule 
12(b) F. R. Civ. P., to dismiss this action 
for failure of the complaint to state a claim 
upon which relief can be granted, and, in the 
alternative (2) under Rule 12(f), to strike 
out a certain allegation as redundant, a 
conclusion of law and scandalous, and (3) 
under Rule 12(e), for a more definite state- 
ment. 

[Price Discrimination Charged] 


Plaintiff sues for treble damages alleged 
to have resulted from a violation of the 
Robinson=Patman Act, 159U; 4Se"G ‘$13: 
The complaint alleges that plaintiff main- 
tains a gasoline station in Nassau County, 
that defendant sells gasoline “in various 
states of the United States as well as New 
York State”, that defendant has unlawsully 
discriminated in price among “gas stations 
similar to plaintiff's all operating in the 
County of Nassau and adjoining counties”, 
that plaintiff has been injured and that the 
discrimination “destroys competition and 
restrains trade and tends to create monopoly”. 


[Function of Modern Pleading] 


Under a system of procedure where the 
function of pleading was to reach and define 
the issues or to develop the facts a glance 
would suffice to demonstrate the insuf- 
ficiency of the complaint. That is not, 
however, the function of pleading under the 
Federal Rules of Civil Procedure. As the 
Supreme Court said in Hickman v. Taylor, 
329 U. S. 495, 501, “The new rules, however, 
restrict the pleadings to the task of general 
notice-giving and invest the deposition- 
discovery process with a vital role in the 
preparation for trial.” 


[Requirements of Pleading] 


Nevertheless Rule 8(a) requires that a 
complaint shall contain “a short and plain 
statement of the claim showing that the 
pleader is entitled to relief” and subsequent 
rules speak of the defense of “failure to state 
a claim upon which relief can be granted”. 
Rules 12(b), 12(h). 
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Even after a score of years of experience 
it is still doubtful just how much a com- 
plaint must state to avoid dismissal, The 
forms of complaint contained in the ap- 
pendix to the Rules pursuant to Rule 84 are, 
in general, the forms which would have been 
used under the old system of pleading in the 
absence of the old rule against pleading 
conclusions. Nothing essential to the plain- 
tiff’s recovery is omitted except details. 
The litigants have, however, failed to follow 
these good examples and have been upheld 
by the courts in their failure. The prin- 
ciple is now expressed by many courts by 
the statement that a complaint will not be 
dismissed for failure to state a claim on 
which relief can be granted “unless it ap- 
pears to a certainty that plaintiff is entitled 
to no relief under any state of facts which 
could be proved in support of the claim.” 
2 Moore’s Federal Practice, 2nd Ed. § 12.08, 
p. 2245. 


This would seem to mean that all a plain- 
tiff need state is what he wants from the 
court, but the Advisory Committee on the 
Rules seems to cling to the words of Rule 
8(a) that the pleader must show that he 
is entitled to relief. In the Advisory Com- 
mittee’s Report of Proposed Amendments, 
October 1955, pp. 18-19, and Preliminary 
Draft, May 1954, pp. 8, 9, as a note explana- 
tory of Rule 8(a)(2), the Committee stated 
its opinion that Rule 8(a) ‘requires the 
pleader to disclose adequate information as 
to the basis of his claim for relief as distin- 
guished from a bare averment that he wants 
relief and is entitled to it.” 


Evidently the pleader must do something 
more than avoid saying anything that would 
make it appear “to a certainty that plaintiff 
is entitled to no relief under any state of 
facts which could be proved in support of 
the claim’. He must “disclose adequate 
information as to the basis of his claim for 
relief”. 


The Federal Rules of Civil Procedure 
contain no statement of the function of 
pleadings under them and, so far as I can 
gather, the appellate courts have not yet 
produced a body of authority sufficient to 
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answer that question. Until such a body 
of authority has been produced the lower 
courts will have to proceed upon precedent 
gee than principle. That I shall attempt 
to do. 


[Allegation of Interstate Commerce] 


Defendant’s main attack upon the com- 
plaint is based on its failure to state that 
the commerce with plaintiff in which the 
alleged wrongs were committed was inter- 
state commerce. The complaint does, how- 
ever, say that defendant sells “gasoline, oil 
and sundry products for automobiles to 
gasoline stations in various States of the 
United States, as well as New York State.” 
The theoretical possibility that, under this 
allegation, all of the products had their 
origin in New York so that defendant’s 
New York business was intra-state is so 
remote as to be negligible. There is thus 
an allegation that defendant is engaged in 
interstate commerce and the only defect is 
a failure to state that its commerce with 
plaintiff in which the alleged wrongs were 
committed was interstate. The Rules cer- 
tainly contemplate that such an allegation 
would be appropriate. Form 14 in the Ap- 
pendix, entitled “Complaint for Negligence 
under Federal Employer’s Liability Act’, 
alleges not only that the employer was en- 
gaged in interstate commerce but that the 
injured employee was so engaged. Never- 
theless the complaint here is exactly like 
that in United Grocers Company v. Sau-Sea 
Foods [1957 Trane Cases § 68,661], D. C. 
S. D. N. Y., 150 F. Supp. 267, and the hold- 
ing in that case that the defect was fatal 
was disapproved by the Court of Appeals in 
Nagler v. Admiral Corporation [1957 TRADE 
Cases { 68,839], 2 Cir., 248 F. 2d 319, 322, 
Ba B25). 

[Competitive Relationship | 


In addition, in support of its motion based 
on alleged failure to state a claim, defendant 
urges that the complaint does not state 
that there was a competitive relationship be- 
tween plaintiff and the allegedly favored 
customers or state that the anti-competitive 
effects prohibited by the statute have re- 
sulted or specify a time when the unlawful 
events occurred. As authority for this 
position few cases in the Supreme Court or 
this circuit are cited and none of those in- 
volve pleading. Insofar as these omissions 
from the complaint exist none of them make 
it appear “to a certainty that plaintiff is 
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entitled to no relief under any state of facts 
which could be proved in support of the 
claim” nor do they result in failure to “dis- 
close adequate information as to the basis 
of his claim for relief’. 


The motion to dismiss for failure to state 
a claim is therefore denied. 


[Motion to Strike] 


The allegation that defendant wants stricken 
out is “That the defendant has unlawfully 
discriminated in price’. The complaint 
alleges that jurisdiction is based on title 15 
sections 13 and 13a of the U. S. Code. Sec- 
tion 13 makes it unlawful “to discriminate 
in price between different purchasers”. Plain- 
tiff’s allegation that defendant “has unlaw- 
fully discriminated in price”, continues: “in 
that defendant has sold gasoline of the same 
quality and grade to other gas stations” 
and so on through a catalogue of alleged 
wrongs. This allegation that these wrongs 
constitute unlawful price discrimination may 
be redundant and a conclusion of law and 
may even be scandalous if untrue but the 
rule is that motions to strike will be granted 
only where the answering pleader is preju- 
diced by the presence of the offending 
matter. American Machine & Metals v. 
De Bothezat Impeller Co. [1948-1949 TranE 
CasEs { 62,299], D. C. S. D. N. Y., 8 F. R. D. 
306. Certainly defendant is not prejudiced 
by this allegation of plaintiff's claim in the 
words of the statute on which plaintiff 
relies. 


The motion to strike is denied. 


[Motion for a More Definite Statement] 


Defendant’s next motion is the one pre- 
scribed in Rule 12(e) which permits a mo- 
tion for “a more definite statement” if a 
pleading “is. so vague and ambiguous that 
a party cannot reasonably be required to 
frame a responsive pleading.” 


What a pleader is required by the Rules 
to say is so little that it is hard to see why 
he should be required to make that little 
more definite. Under the Federal Rules of 
Civil Procedure, however, denials are not 
perfunctory. Rule 11 requires that a plead- 
ing must be signed by counsel and coun- 
sel’s signature constitutes a certificate “that 
to the best of his knowledge, information 
and belief there is good ground to support 
it’, Thus an answering pleader must satisfy 
himself as to every allegation that it is either 
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false, true or so clearly immaterial that 
he can safely fail to deny it and thus admit 
it. It is hard to tell whether a vague or 
ambiguous allegation is or is not material. 


There is nothing here so vague or am- 
biguous that defendant cannot reasonably 
be required to frame a responsive pleading. 


Defendant complains of the omission of 
any allegation as to the time when the acts 
complained of occurred. All of the forms in 
the Appendix allege the pertinent dates but 
the fact that an allegation is contained in 
one of the forms does not mean that it is 
essential. See the above referred to disap- 
proval of United Grocers’ Company v. Sau- 
Sea Foods [1957 TRaApE CAsEs { 68,661], D. C. 
S. D. N. Y., 150 F. Supp. 267, by Nagler 
v. Admiral Corporation [1957 TrapE CASES 
J 68,839], 2 Cir., 248 F. 2d 319. Neverthe- 
less it is said that defendant needs to know 
the dates on which the wrongs are claimed 
to have been committed in order to decide 
whether to plead the statute of limitations. 
It will do no harm to have pleaded the stat- 
ute of limitations even if it turns out that 
the claimed wrongs were committed within 
the unaffected period. No ethical problem 
will be presented by the requirement of 
counsel’s signing the answer since counsel 
can avail himself of the hypothetical allega- 
tions permitted by the Rules. See Rule 
8(e)(2). The lack of dates does not preju- 
dice defendant. 


No other claimed instance of such vague- 
ness and ambiguity that defendant could not 
reasonably be required to frame a respon- 
sive pleading merits discussion. 


The motion to make more definite is 
denied. 


These motions have, all to no purpose, 
consumed a large amount of time of coun- 
sel for defendant in making them, of coun- 
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sel for plaintiff in opposing them and of the 
court in considering and determining them 
and the progress of the litigation has been 
correspondingly delayed. It is my personal 
belief that the profession would do well to 
accept the fact that little can be accom- 
plished by motions on the pleadings. The 
very uncertainty as to what constitutes a 
statement of a “claim upon which relief 
can be granted” demonstrates the unimpor- 
tance of the question. We all should realize 
that the place of pleadings and motions 
thereon has been taken by interrogatories, 
depositions and discovery. 


[Failure to Join Necessary Parties] 


Defendant moves also for summary judg- 
ment on the ground of failure to join the 
two partners of plaintiff Samuel Rosen. 
Plaintiff, in the caption of the summons 
and complaint describes himself as “doing 
business as J. & H. Service Station”. De- 
fendant has filed an affidavit stating that, 
according to a “Certificate of Persons Con- 
ducting Business as Partners” filed pursuant 
to section 440 of the New York Penal Law, 
N. Y. Consolidated Laws Chap. 40, plain- 
tiff and two other persons conduct business 
as partners under the name of J. & H. Serv- 
ice Station. Plaintiff states in a memo- 
randum that he moves to amend the com- 
plaint by adding the others as parties 
plaintiff. 


The motion to dismiss for failure to join 
necessary parties is granted unless within 
ten days after a note of this decision is 
published in the New York Law Journal, 
plaintiff serves and files an amended com- 
plaint adding Jack Rosen and Herman 
Rosen as parties plaintiff. Leave to serve 
and file such an amended complaint is 
hereby granted. 


So ordered. 


[] 69,013] Henry Kohn as Trustee in Bankruptcy of Autocue Sales & Distributing 


Corp., Plaintiff v. Teleprompter Corporation, Tele-Q Corporation, Defendants; and Auto- 
cue Company, Inc. and Lawrence H. Merchant, Defendants-Third-Party Plaintiffs v, 
Q-TYV, Inc., Gotham Broadcasting Corporation, J. Elroy McCaw, John H. Teeter, James 
J. Quinn, Jerome Farmer, Stanley A. Train, Samuel Elgort, Herbert A. Fearnhead and 
Phyllis Benson, Third-Party Defendants. 

In the United States District Court for the Southern District of New York. Civ. 
126-334. Filed April 15, 1958. 

Sherman Antitrust Act 

Private Enforcement and Procedure—Suits for Civil Damages—Pretrial Procedures— 

Impleading Third Parties—In an action charging a conspiracy in restraint of trade and 
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an attempt to monopolize the cueing and prompting business, a motion to vacate an ex 
parte order permitting service of a third-party complaint was granted where the third- 
party complaint alleged a separate and independent claim. The court noted that the 
liability alleged in the third-party complaint was not at all dependent upon the liability 
of the third-party plaintiff. Not a fact was pleaded which would indicate that, if the 
third-party plaintiff were found liable for the claims in the original complaint, this would 
in any way affect the possible liability of the third-party defendants. The conspiracies 
alleged in the two complaints appear to be based upon unrelated events which occurred 
at different times. 

: Furthermore, the direct liability of the third-party defendants to the plaintiff, if any, 
is not a proper basis for impleader in this action. Rule 14(a) of the Federal Rules of 
Civil Procedure does not provide for impleading a party who is or may be liable to the 
plaintiff directly. A plaintiff cannot be forced to bring an action against a person whom 


it does not wish to sue. 


See Private Enforcement and Procedure, Vol. 2, J 9013.525. 
For the plaintiff: Helfat & Helfat, New York, N. Y. 


‘For the defendant’s-third party plaintiffs: Royall, Koegal, Harris & Caskey, New 


York, N.Y. 


For the third party defendants: Loughran & Walsh, New York, N. Y. 


Memorandum 


Dimocx, District Judge [In full text]: 
These are motions by plaintiff and third- 
party defendants to vacate an ex parte 
order, granting leave to defendants Autocue 
Company, Inc., and Lawrence H. Merchant, 
hereinafter third-party plaintiffs, to serve 
a third-party complaint pursuant to Rule 
14(a), and to dismiss the third-party com- 
plaint for failure to state a claim upon which 
relief can be granted. 

Analysis of the pleadings is necessary to 
consideration of the motion to vacate. 


[Plaintiff's Complaint] 


Plaintiff's complaint alleges a conspiracy 
in restraint of trade and an attempt to 
monopolize the cueing and prompting busi- 
ness under sections 1 and 2 of the Sherman 
Nc Ue os7 Ca SS8 leece obhe ailezal@acts 
are alleged to have occurred in the period 
from September to December, 1956 during 
the pendency of the proceeding under which 
Autocue Sales was adjudicated a bankrupt. 
Many acts are enumerated but the essence 
of the conspiracy appears to have been an 
alleged agreement, before the adjudication 
in bankruptcy of Autocue Sales in Decem- 
ber, 1956, between Merchant, as president 
of Autocue Sales, and Teleprompter, alleged 
to be the only major competitor of Autocue 
Sales. Pursuant to this agreement it is 
charged that Merchant turned over to Tele- 
prompter the business of Autocue Sales con- 
sisting of employees, accounts receivable, 
records, and equipment. 


* A provision for service of a third-party com- 
plaint upon a person who is or may be liable 
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It is difficult to determine the gravamen 
of the third-party complaint; it does not 
allege what statute, if any, the suit is brought 
under. Paragraph 24 states that the “Third 
Party Defendants entered into a combina- 
tion and conspiracy to either (a) wrest and 
take over control of Autocue Sales * * * 
or (b) ruin and destroy Autocue Sales, 
Autocue Company and Merchant * * * so 
as to eliminate them as competitors”. 


[Third-Party Defendants] 


The individual third-party defendants are 
alleged to have organized Q-TV, Inc., a 
competitor of Autocue Sales in the cueing 
business, and are alleged in paragraph 25 
to have damaged Autocue Sales through de- 
famation, misrepresentation, the inducing of 
others to break contracts with plaintiff, and 
through many other acts in pursuance of the 
conspiracy in the previous count. The illegal 
acts allegedly began in February, 1956 and 
culminated in the involuntary petition in 
bankruptcy of Autocue Sales in November 
1956. The third-party defendants allegedly 
continued their conspiracy after the adjudi- 
cation in bankruptcy by “sabotaging the 
efforts of the trustee”. 


[Rule 14(a)] 


It is clear that a substantial part of the 
complaint, wnether or not it states a suffi- 
cient claim, alleges acts which directly in- 
jured Autocue Sales. Rule 14(a) does not 
provide for impleading a party who is or 
may be liable to plaintiff directly.* A plain- 


“to the plaintiff’’ was eliminated by amendment 
in 1946. 10 F. R. Serv. C. i. 
{ 69,013 


74,014 


tiff cannot be forced to bring an action 
against a person whom it does not wish to 
sue. The direct liability of the third-party 
defendants to plaintiff, if any, is therefore 
not a proper basis for impleader in this 
action. Goddard v. Shasta S. S. Co., D. C. 
NI IBY, ING WU OIE, RID A acre aS 
Shenango Pottery, D. C. W. D. Pa, 12 
F. R. D. 510, 514. 


The third-party complaint also alleges lia- 
bility to the third-party plaintiffs. That is 
sufficient ground for service of a third-party 
complaint only if the third-party defendant 
‘Gs or may be liable to him for all or part 
of the plaintiff’s claim against him.” Rule 
14(a) F. R. Civ. P. The courts have gone 
far to permit third-party claims in order to 
avoid multiplicity of actions even though 
the claim is based on a different theory from 
that alleged in the original complaint and 
the third-party complaint introduces new 
factual issues. American Fidelity & Casualty 
v. Greyhound Corp., 5 Cir., 232 F. 2d 89; 
Umited States v. Scott, D. C. S. D. N. Y., 18 
F, R. D. 324, In these cases, however, the 
facts involved in the third-party claim were 
substantially the same as in the original 
claim and there was the element of passing 
on to the third-party defendant liability for 
the claim against the third-party plaintiff. 


[Separate and Independent Claims] 


The liability alleged in the third-party 
complaint here is not at all dependent upon 
the liability of third-party plaintiff. Not a 
fact is pleaded which would indicate that, if 
the third-party plaintiff were found liable 
for the claims in the original complaint, this 
would in any way affect the possible lia- 
bility of third-party defendants. The con- 
spiracies alleged in the two complaints 
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appear to be based upon unrelated events 
which occurred at different times. 


I suppose that, on the analogy of the rule 
as to the sufficiency of a complaint, the 
third-party complaint should be permitted 
to stand if, “under any state of facts which 
could be proved in support of it”, see 2 
Moore’s Federal Practice, 2nd Ed., § 12.08 p. 
2245, a claim could be established under 
which a third-party defendant was or might 
be “liable to [the third-party plaintiff] for 
all or part of the plaintiff's claim against 
him”. Perhaps it would be enough if the 
third-party complaint stated the conclusion 
that third-party defendants were or might 
be liable for all or any part of plaintiff's 
claim against third-party plaintiff, but the 
third-party complaint does not state even 
that conclusion. 

Third-party plaintiffs rely upon cases de- 
cided under section 5 of Title 15 U. S. C. 
which permits joinder of all persons where 
the ends of justice require it but that sec- 
tion applies only to anti-trust suits brought 
by the United States. State of Georgia v. 
Pennsylvania R. Co. [1944-1945 TrapE CASES 
§ 57,344], 324 U.S. 439, 467. 


[Ruling] 


It is clear from analysis of the two com- 
plaints that the third-party complaint alleges 
a separate and independent claim. See 
United States v. Scott, supra, 3 Moore’s Fed- 
eral Practice, 2nd Ed., § 14.07, pp. 418-419. 
No reason appears why it should be tried 
with the claims alleged in the original com- 
plaint. The motion to vacate the ex parte 
order permitting service of the third-party 
complaint is granted. It is therefore unnec- 
essary to pass on the motion to dismiss for 
failure to state a claim. 


So ordered. 


[7 69,014] Court Degraw Theatre, Inc. v. Loew’s Incorporated, et al. 
In the United States District Court for the Eastern District of New York: Civil 


No. 12921. Dated March 31, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—When Recovery May Be Barred—Defenses— 
Statute of _Limitations—Relation Back of Amended Complaint to Original Complaint.— 
In an action charging conspiracy in restraint and monopolization of the distribution, 
licensing, and exhibition of motion pictures, a motion to dismiss an amended complaint, 
on the ground that it was barred by the federal four-year statute of limitations. was 
denied where the amended complaint set forth claims arising out of the occtirrence set 
forth in the original complaint and, therefore, related back to the original complaint. 
There was no claim that the filing and serving of the original complaint were untimely. 


See Private Enforcement and Procedure, Vol. 2, J 9010. 
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For the plaintiff: Jacob Leff, New York, N. Y. 


For the defendants: Louis Phillips; 


Benjamin Melniker; 


Schwartz & Frohlich; 


Royall, Harris, Koegel & Caskey; Phillips, Nizer, Benjamin & Keione and I, Miller Walker. 


All of New Viorke IN, Me 


For a prior opinion of the U. S. District Court, Eastern District of New York, see 


1957 Trade Cases {| 68,634. 


Memorandum 


[Motion for Summary Judgment] 


WALTER BRUCHHAUSEN, District Judge [In 
full text): The defendants’ motion is for 
summary judgment, dismissing the amended 
complaint. 

[Amended Complaint] 


On September 22, 1952, the plaintiff brought 
action against the defendants, alleging vari- 
ous acts of conspiracy in restraint and mon- 
opolization of the distribution, licensing and 
exhibition of motion pictures. Shortly there- 
after motions were made to dismiss the 
original complaint upon the ground that it 
failed to state a cause of action. Disqualifi- 
cation proceedings against the plaintiff’s 
original attorneys, and other causes delayed 
the hearing of the motions for a period of 
four years, at which time they were granted, 
with leave to plaintiff, Court Degraw Thea- 
tre, Inc., to file and serve an amended com- 
plaint, which is the subject of the present 
motion. 

[Defendants’ Contention] 

The defendants contend that the claims 
alleged in said amended complaint are barred 
by the four year Statute of Limitations. 
There is no claim that the filing and service 
of the original complaint were untimely. 


[Federal Rules of Civil Procedure] 

In opposing the motion, plaintiff relies on 
Section 15(c) of the Federal Rules of Civil 
Procedure, which provides that amended 
pleadings relate back to the original plead- 
ings if matters stated in the amendment 
“arose out of the conduct, transaction or 
occurrence set forth or attempted to be set 
forth in the original pleading.” 


[Issue] 


The issue is whether the amended com- 
plaint sets forth claims which arose out of 
the occurrence, or, new causes of action. 


[Finding] 
It is clear from a reading of the complaint 
and the amended complaint that the latter 


does in fact assert claims arising out of the 
occurrence set forth in the original com- 
plaint. 


[New Matter] 


The defendants assert that the plaintiff . 
has introduced new matter in the amended 
complaint such as identification of the plain- 
tiff’s business and property, the period of 
its operations and additional allegations of 
conspiracy. They stress their assertion that 
there was lack of such identity in the orig- 
inal complaint. They intimate that the latter 
failed to apprise them of the background of 
the plaintiff and with the details of its al- 
leged relationship with the defendants. It 
has been held that such amplification by 
amendment is permissable and is a principal 
reason for authorizing such procedure. Umited 
States v. Shefrin, 14 F. R. D. 462; Borup v. 
National Airlines, 117 F. Supp. 475. Further- 
more, if the defendants were in doubt as to 
the plaintiff’s identity, they could have re- 
solved it by resort to the procedure pro- 
vided by Rule 12(e) of the Federal Rules 
of Civil Procedure. 


[Liberal View] 


The stringent tests urged by defendants 
as guides in determining whether the amended 
complaint stems from the same occurrence 
appear to have been disregarded. Bowles v. 
Tankar Gas Inc., 5 F. R. D. 230. A liberal 
view should be taken in deciding questions 
of relation back to the original complaint. 
N. Y. Central & Hudson River R. R. Co. v. 
Kinney, 260 U. S. 340; White v. Holland Fur- 
nace Co., 31 F. Supp. 32; Green v. Walsh, 21 
F.R. D.15 and Hammond-Knowlton v, United 
States, 121 F. 2d 192. 


[Motion Denied] 


The motion is denied. The time of the 
defendants to answer is extended for the 
period of twenty days from the date of 
the order to be entered herein. Settle order 
on notice. 
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Empire Rayon Yarn Co., Inc. v. American Viscose Corp. 

[7 69,015] Empire Rayon Yarn Co., Inc. v. American Viscose Corporation, Fred 

Malina, Arthur Malina, Edythe M. Charnas and Fred H. Diamond, co-partners doing 
business as Malina Company, Gutner Brothers Corporation and Shawmut, Inc. 


In the United States District Court for the Southern District of New York. C. 115-269. 
Dated March 31, 1958. Filed April 1, 1958. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Pretrial Procedures—Motions for Summary 
Judgment—Controverted Issues of Fact.—In an action by a dealer in viscose rayon yarn 
charging that a producer of unprocessed viscose rayon yarn unlawfully discriminated 
against it by granting discounts to three jobbers on all yarn resold by such jobbers in the 
original packages, cross-motions for summary judgment were denied where there were 
controverted issues of fact. 


See Private Enforcement and Procedure, Vol. 2, § 9013.675. 


For the plaintiff: Sweet, Reinitz, Peskin & Sweet (Jacob Greenwald, of counsel), 
New York, N. Y. 

For the defendants: Jackson, Nash, Brophy, Barringer & Brooks (John G. Jackson 
and Raymond M. Tierney, of counsel), New York, N. Y., for American Viscose Corpora- 
tion; Silver & Bernstein (Nahum A. Bernstein, of counsel), New York, N. Y., for Malina 
Company; Herbert S. Greenberg, New York, N. Y., for Gutner Brothers Corporation; and 


E. Compton Timberlake, New York, N. Y., for Shawmut, Inc. 


Opinion 
[Cross-Motions for Summary Judgment] 


Epwarp WEINFELD, District Judge [In full 
text]: These are cross-motions for sum- 
mary judgment in a treble damage suit 
wherein the plaintiff charges the defend- 
ants with alleged illegal price discrimination 
in violation of §2 of the Robinson-Patman 
Acta: Ura Gasclo: 


[Plaintiff] 


The plaintiff deals in viscose rayon yarn. 
Its activities are of a twofold nature: (1) 
the converting or processing of yarn pur- 
chased by it from the major producers of 
rayon and then selling the processed yarn, 
and (2) the reselling of yarn in the original 
condition and package as purchased by it 
from major manufacturers or producers. In 
this latter instance plaintiff asserts it func- 
tions as a jobber. The basis of its charge of 
price discrimination centers about only that 
merchandise which it purchased, or seeks to 
purchase, in connection with its jobbing 
activities from the defendant American 
Viscose Corporation, hereinafter referred to 
as “American”. 


1 American's right to distribute a part of its 
product directly to the ultimate consumer and 
a part through wholesale distributors or job- 
bers is not questioned. Cf. Chicago Sugar Co. v. 


1 69,015 


[Defendants] 


American is a major producer of un- 
processed viscose rayon yarn. The bulk of 
its product is sold and distributed directly 
by it to the textile trade. But with respect 
to a small portion of its output it has found 
it more economic and convenient to sell to 
jobbers who sell and service smaller units 
of the textile trade at lower selling costs 
than would be the case if it sold directly.’ 
American in carrying out this policy through 
the years has designated three firms to act 
as jobbers and they are named as co-de- 
fendants in this action. They are referred 
to hereafter as the “jobber defendants”. The 
defendant Gutner acts only as a jobber, ice. 
selling yarn in the original condition and 
package as purchased from manufacturers 
whereas the other two co-defendants Malina 
and Shawmut function as jobbers and proc- 
essors. The defendant Malina is a jobber 
only of American’s products whereas the 
other two jobber defendants also resell 
rayon of other manufacturers. 

All rayon sales by American, whether to 
the jobber defendants, the plaintiff, or to 
other purchasers have always been made at 
American’s published price list. However, 


American Sugar Refining Co. [1948-1949 TRADE 
CASES { 62,449], 7 Cir., 176 F. 2a 1, 10, cert. 
denied 338 U. S. 948, and cases there cited. 
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in the instance of the jobber defendants 
American, pursuant to written agreements 
with each, grants a five per cent (5%) dis- 
count from the list price on all yarn resold 
by them in the original packages. It is this 
discount which plaintiff contends unlawfully 
discriminates against it and is the hard core 
of the controversy. The gist of the plain- 
tiff’s complaint, in its four separately stated 
causes of action charging violations of sub- 
divisions (a), (c) and (e) of $13 of 15 
U.S. C., is that American has denied it the 
same discount although it is qualified to 
render the same jobbing services to Ameri- 
can as that rendered by the jobber de- 
fendants. 


[Relief Sought] 


Accordingly, the plaintiff in addition to 
money damages seeks to compel American 
to grant it the same discount and the same 
terms and conditions of sale as granted to 
the three jobber defendants with respect to 
merchandise purchased for resale and not 
for processing or else to cancel the discount 
granted to co-defendants. 


[Defense—Functional Discount] 


American justifies the discount on the 
ground that the jobber defendants render a 
functional service in the distribution, selling 
and servicing of American’s products to 
smaller units and at lower selling cost than 
would be the case if American itself sold 
directly to such consumers. In short, it con- 
tends that not only is there justification for 
the discount granted to the jobbers but it 
has validly and reasonably classified its 
customers into processors and jobbers based 
on functional differences in the services 
performed. 


Under its contracts with the jobbers the 
discount is allowed not, upon the original 
purchases by them from American, but only 
after proof has been submitted of compli- 
ance with specified conditions, enumerated 
in detail, which are intended to assure that 
the discount is applied only to that mer- 
chandise which the jobbers resell in the 
original packages at list prices.” Under this 


2 The contract obligates the jobber to sell at 
American’s list prices and only in fair trade 
states. The procedure set up therein appears 
intended to assure control of resale channels 
and resale prices and that the discounts are 
paid only upon resale merchandise. For a dis- 
cussion of this aspect of the functional discount 
and its approval see Report of the Atty. Gen’s. 
Comm. on the Antitrust Laws p. 204 (1955). 
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circumstance the jobber defendants pay to 
American the same published list price, as 
does the plaintiff and all other purchasers, 
for that portion of their purchases which 
they use in processing as distinguished from 
reselling. 


[Alleged Functions Performed] 


According to the defendants the function 
and services the jobber defendants perform 
with respect to the distribution of rayon 
yarn include the maintenance of large in- 
ventories, the maintenance of warehousing 
facilities, the risk of price fluctuations on 
inventories, the assumption of credit risk 
upon sales to consumers, the maintenance 
of a selling force, advertising of American’s 
products, and the furnishing of technical 
assistance to users of rayon. The plaintiff 
disputes that the services are rendered on 
behalf of American but rather that they are 
functions which each jobber performs for 
itself and on its own behalf in the redis- 
tribution of rayon. Somewhat anomalously, 
based upon its assertion that it has the 
necessary facilities and qualifications to per- 
form for American the jobbing services to 
the same extent as the jobber defendants, 
the plaintiff seeks the same discount which, 
if in fact is discriminatory, would in turn 
discriminate against other customers of Amer- 
ican who might claim to be qualified to be 
accorded a jobber classification. 


[Controverted Issues] 


American questions that plaintiff’s qual- 
ification to deal in American’s products as 
a jobber, as distinguished from its process- 
ing activities, is equal to that of the jobber 
defendants and challenges that plaintiff was 
a purchaser for resale of its merchandise or 
performed the same services rendered by 
the jobber defendants. What in effect Amer- 
ican contends is that the purchases made 
by plaintiff were for its own consumption 
in processing rayon and hence it was not in 
competition with the jobber defendants in 
the distribution of rayon on a resale basis. 
Thus in addition to a dispute on this essen- 
tial issue, there is also the basic issue whether 


It is interesting to note that even a dissenting 
member of the Committee was of the opinion 
that ‘‘the dual distributor should receive a 
functional discount only on those goods which 
he resells as a wholesaler’. p. 209. Also cf. 
Standard Oil Co. v. Federal Trade Commn 
[1948-1949 TRADE CASES { 62,382; 7 Cir., 173 
F, 2d 210, reversed on other grounds [1950-1951 
TRADE CASES { 62,746], 340 U. S. 321. 
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the defendants in fact performed services in 
the distribution of American’s products dif- 
ferent from those of the plaintiff which 
justified the discount. Another essential issue 
in dispute is whether American’s classifica- 
tion of its customers into jobbers and proc- 
essors is reasonably based upon different 
functions performed by each.* Clearly these 
disputes alone preclude the granting of plain- 
tiffs motion for summary judgment. 


But the case bristles with other contro- 
verted issues. Assuming arguendo that the 
discount is a prohibited discrimination, each 
jobber defendant has denied that it was 
knowingly received which if so would appear 
to defeat any claim against them.* 


There are still other challenged issues of 
fact. On this motion for summary judg- 
ment the plaintiff apparently has confined 
its claim to a charge that the discount was 
a payment in lieu of brokerage as con- 
demned in subdivision (c) and, if compen- 
sation for services, is a violation of subdivision 
(e) of §13 of the Act.’ However, the com- 
plaint also charges a violation of subdivision 
(a) dealing with discrimination in prices 
generally and this cause of action is in- 
corporated by reference into all the three 
remaining causes of action. In answer to 
the claim of violation under subdivision (a), 
the defendants advance a defense of justifi- 
cation for price differential based on actual 
cost savings, as expressly permitted under 
the Act. This defense, if sustained apart 
from other contentions of the defendant, 
would appear sufficient to meet the plain- 
tiffs attack on the discount made under 
subdivisions (c) and (e). This would be so 
even though the essential elements neces- 
sary to sustain a claim under the latter pro- 


3 Cf. Federal Trade Comm’n v. Rubberoid Co. 
[1952 TRADE CASES { 67,279], 343 U. S. 470, 
475; Standard Oil Co. v. Federal Trade Comm’n 
[1948-1949 TRADE CASES f 62,382], 7 Cir., 173 
F, 2d 210, 217, reversed on other grounds 
[1950-1951 TRADE CASES ] 62,746], 340 U. S. 
231; Matter of Champion Spark Plug Co., 50 
Pe ates Ol 

4 Automatic Canteen Oo. v. Federal Trade 
aes {1953 TRADE CASES f 67,503], 346 

> Concomitantly with narrowing its motion to 
reliance on subdivision (c) the plaintiff has 
urged that Southgate Brokerage Co. v. Federal 
Trade Comm’n [1944-1945 TRADE CASES 
157,396], 4 Cir., 150 F. 2d 607 is directly in 
point and compels summary judgment in its 
favor. In the Southgate case there was no dis- 
pute that in fact the alleged violator had re- 
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visions are less onerous ® than those required 
to uphold a violation under subdivision (a). 


The very issues which require the denial 
of the plaintiff's motion extend over to, and 
also require the denial of, the cross-motion 
made by the defendants for summary judg- 
ment. American bases its motion (joined 
in by the other defendants) principally on 
its right to select and appoint its jobbers— 
in short that it cannot be compelled to 
accord jobber status to the plaintiff. Un- 
doubtedly American has, barring any pro- 
hibited conduct, the absolute right to deal 
with whom it will in the conduct of its 
business.’ But acknowledgement of this 
right does not necessarily compel the grant- 
ing of the defendant’s cross-motion. Amer- 
ican has heretofore sold its rayon to the 
plaintiff as well as to the jobber defendants 
and others. In so doing it was, of course, 
bound not to engage in any discriminatory 
or other practice against the plaintiff as 
condemned by the Robinson-Patman Act. 
Whether the designation of the jobber de- 
fendants was used as a device to permit the 
granting of discriminatory discounts or allow- 
ances in their favor, not justified under any 
of the permissible exceptions of the Act, 
such as cost differentials, the free selection 
of customers, or the reasonable classification 
of customers based on functional differences, 
presents an issue of fact which does not 
lend itself to disposition on a motion for 
summary judgment under Rule 56 in view 
of the conflicting claims of the parties. 


[Motions Denied] 


The various motions made by the respec- 
tive parties are all denied. 


Settle order on notice. 


ceived ‘‘brokerage * * * or a discount in lieu 
thereof'’; here the defendants dispute that the 
five per cent (5%) discount is in fact ‘‘brokerage 
* * * or a discount in lieu thereof’’. Also in the 
Southgate case the alleged violator exacted a 
discount on all its purchases while here the 
discount is granted only on those purchases 
which in fact are resold in the original package. 
Thus in at least two major aspects the South- 
gate case is factually different from the instant 
ease. 

®See, Southgate Brokerage Co. v. Federal 
Trade Comm’n [19441945 TRADE CASES 
{ 57,396], 4 Cir., 150 F. 2d 607. 

715 U. S. C. §13(a); Naifeh v. Ronson Art 
Metal Works, Inc. [1955 TRADE CASES 
f 67,925], 10 Cir., 218 F. 2d 202: Green v. Victor 
Talking Machine Co., 2 Cir., 24 F. 2d 378, 382. 
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[1 69,016] United States v. Maryland State Licensed Beverage Association, Inc., et al. 
In the United States District Court for the District of Maryland. Criminal No. 23212. 


Dated January 16, 1958. 


Case No. 1225 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Fixed Prices by Agreement.-—The evi- 
dence did not prove beyond a reasonable doubt that a corporation and an individual were 
guilty of a conspiracy to fix and stabilize the wholesale and retail prices of alcoholic bev- 


erages shipped into Maryland. 


See Combinations and Conspiracies, Vol. 1, { 2011.181. 
For the plaintiff: Wilford L. Whitley; John H. Earle; John C. Fricano; and Leon 


H. A. Pierson. 


For the defendants: Morris Rosenberg, Baltimore, Md.; and James C. McKay and 


Gerhard A. Gesell of Covington & Burling, Washington, D. C. 


? 


For a prior decision of the U. S. Court of Appeals, Fourth Circuit, see 1957 Trade 
Cases {| 68,600, reversing 1956 Trade Cases {[ 68,243. 


Opinion 
[Conspiracy] 


The Court [THOMsEN, Chief Judge, In 
full text): The legal question which has 
been discussed by counsel certainly does not 
leave any doubt, as will be apparent from 
the three different opinions, filed by the 
Third Circuit sitting en banc, in the most 
recent case, which was cited, namely, United 
States v. Kemble, 198 Fed. 2d, 889, in which 
Judge Hastie, speaking for the majority of 
the Court, reiterated a rule previously stated 
by the Third Circuit: 


“Criminal liability of a principal or 
master for the act of his agent or servant 
does not extend so far as his civil liability.” 


The other opinions in that case, and the 
somewhat conflicting statements of rules 
in the cases cited by counsel for both sides, 
shows the difficulty of this problem, and in 
coming to the conclusion that I do in this 
case, I am at the same time influenced by 
what I said during the course of the trial, 
that if Hiram Walker adhered in this con- 
spiracy, it was an adherence for the very 
minimum of time, and in which no act was 
done in support of the conspiracy, or no 
act proved to have been done or claimed 
by the Government and found by me to be 
an act which could be in furtherance of the 
conspiracy, except Rosenberg’s conversations. 


[Principal Question] 


It is clear that around February 1, 1955, 
the officers of Hiram Walker, Inc. were 
seriously considering yielding to the pressure 
being applied to that company and refusing 
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to sell direct to Montgomery County. Its 
employees communicated this possibility to 
Ervin, when they visited him on February 
lst to see if Montgomery County intended 
to do anything to relieve the pressure. But 
Hiram Walker, Inc. did not in fact stop 
selling to Montgomery County nor change 
its position with respect to fair trade. The 
principal question in this case, therefore, is 
whether Hiram Walker, Incorporated, joined 
the conspiracy at the time of Rosenberg’s 
telephone conversation with Menton on 
February 16th, or at any other time during 
the previous two weeks. 


If I could properly consider the testimony 
of Lapointe before the Grand Jury, I might 
conclude that Rosenberg told Menton the 
truth and that Hiram Walker, Incorporated, 
had been reluctantly dragged into the con- 
spiracy during February 1955, but took no 
action in support thereof beyond appointing 
Gillet-Wright its distributor for Montgomery 
County, and telling Menton that it had done 
so and that it would sell to the County 
through that distributor, but that the off- 
cers of Hiram Walker, Incorporated, had 
not told Stuart of that decision. 


[Conspiracy Not Proven] 


However, in view of Lapointe’s convenient 
lapse of memory and the testimony of other 
witnesses, including the testimony of Corbit 
and Revit, which I accept on this point, and 
the testimony of Stuart, which I accept 
without reservation, the evidence in the case 
does not prove beyond a reasonable doubt 
that Hiram Walker, Incorporated, adhered 
to the conspiracy. Under the evidence, it 
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is at least equally probable that on or about 
February 4, 1955, Harry Wright misled 
Menton into thinking that Hiram Walker, 
Incorporated would thereafter sell to Mont- 
gomery County through Gillet-Wright, and 
that Campbell and Rosenberg, without au- 
thority from Corbit or Revit or Stuart, 
deliberately encouraged Menton in this mis- 
conception, and now attempt to justify their 
action by adopting a forced construction 
of the first question in Menton’s letter of 
February 8th which they knew was not the 
proper construction of that question, as is 
apparent from Rosenberg’s letter to Stuart, 
dated February 17, 1955, in which he re- 
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ported to Campbell that which both Rosen- 
berg and Campbell knew was untrue, namely : 


“That Montgomery County pays the 
same price that other retailers do for your 


products.” } 
{Not Guilty] 


I overrule defendants’ motion for a judg- 
ment of acquittal as a matter of law. | 
find that the corporation and Corbit are not 
guilty of the crimes with which they are 
charged. 

I want to thank counsel for both sides for 
the very helpful briefs that they have filed 
both before and during the trial, which was 
short and to the point. 


[69,017] Central Ice Cream Company v. Golden Rod Ice Cream Company. 


In the United States Court of Appeals for the Seventh Circuit. 


September Term, 


1957, January Session, 1958. No. 12139. Dated April 23, 1958. 
Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. CAMPBELL, District Judge. 


Robinson-Patman Price Discrimination Act 

Price Discrimination—Scope of Robinson-Patman Act—Commerce Covered by Act— 
Interstate Commerce.—An ice cream manufacturer’s complaint charging that a competing 
manufacturer launched a campaign to solicit away most of the plaintiff-manufacturer’s 
customers in the Chicago area in violation of the Clayton Act, as amended by the Robinson- 
Patman Act, was improperly dismissed. The trial court had ruled that the complaint did 
not allege that the defendant-manufacturer was engaged in interstate commerce and dis- 
criminated in the course of such commerce. According to the reviewing court, the allega- 
tions that the defendant-manufacturer made substantial sales to a restaurant chain in 
Illinois which in turn supplied interstate railroads, and that the defendant was “a conduit 
for the regular and continuous flow of such ice cream from the defendant’s manufacturing 
plants in Illinois, where the ice cream is manufactured largely from ingredients imported 
into Illinois in interstate commerce, to the dining cars of passenger trains traveling in 
interstate commerce” were sufficient to withstand the defendant’s motion to dismiss. The 
court noted that the impact, if any, of the defendant-manufacturer’s discriminatory prac- 
tices was a matter of proof, and that Moore v. Mead’s Fine Bread Co., 1954 TrapE CasEs 
7 67,906, 348 U. S. 115, warranted letting the complaint survive the defendant-manufacturer’s 
motion. 


See Combinations and Conspiracies, Vol. 1, § 2005.400; Price Discrimination, Vol. 1, 
1 3505.196. 


For the plaintiff-appellant: William C. Wines, J. Sterling Mortimer, and Daniel J, Ryan. 


For the defendant-appellee: G. D. Rose, Philip A. Rose, Robert C. Pierce, Claude A. 
Roth, and Harry E. Smoot. 

Reversing and remanding a decision of the U. S. District Court, Northern District 
of Illinois, Eastern Division, 1957 Trade Cases ] 68,811. 


Before FINNEGAN, SCHNACKENBERG and ParKINson, Circuit Judges. 


[A ppeal] 

FINNEGAN, Circuit Judge [Jn full text]: 
We are reviewing the dismissal of plaintiff’s 
complaint for injunctive relief and damages 

PAS UTS ys Cmsiak. 


215U.S. C.. § 18. 
315 U.S. C. §§ 13(a) and (b). 
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grounded in the: Sherman Anti-Trust Act, 
Clayton Act,? Robinson-Patman Act, Civil 
Rights Act* and, the National School Lunch 
Act... Without adjudicating the truth of 


442 U.S. C. §:1985(3). 
S42 USS 7Cio Loss 
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plaintiff’s allegations we can assume those 
which are well pleaded because of defend- 
ant’s motion to dismiss the complaint and, 
then evaluate it, bearing in mind Mr. Justice 
Black’s statement: “In appraising the suffi- 
ciency of the complaint we follow : 
the accepted rule that a complaint shouid 
not be dismissed for failure to state a claim 
unless it appears beyond doubt that the 
plaintiff can prove no set of facts in support 
of his claim which would entitle him to 
relief.”” Conley v. Gibson, 355 U. S. 40 (1957). 
See also Rule 8, Federal Rules of Civil 
Procedure, 28 U. S. C. 


[Interstate Commerce | 


Central Ice Cream Company, plaintiff, 
from whose complaint we report some ad- 
mitted facts, and Golden Rod Ice Cream 
Company, defendant, are each respectively 
engaged in manufacturing ice cream from 
milk, cream and other ingredients in Illi- 
nois. After bringing in some essential in- 
gredients from Wisconsin and other states, 
plaintiff sells its ice cream in Illinois and 
other states using interstate trucking for 
delivery. On the other hand defendant, 
as well, imports ingredients, for its product, 
in interstate commerce, and plaintiff alleges: 


“So far as the plaintiff is informed the 
defendant makes no sale or deliveries of 
its ice cream outside of Illinois. But the 
defendant sells very substantial quantities 
of its ice cream to the Harvey Restaurant 
chain, whose exact corporate name is un- 
known to the plaintiff but is well known 


Cited 1958 Trade Cases 
American Securit Co. v. Hamilton Glass Co., Inc. 


74,021 


to the defendant. The defendant makes 
its deliveries of such ice cream to the 
Harvey restaurant chain at all or most of 
the railroad depots in Chicago. The 
Harvey chain, regularly and continually 
places a large portion of the ice cream 
that is thus delivered in the depots by 
the defendant on dining cars of passenger 
trains traveling in interstate commerce, 
the Harvey chain having dining car con- 
cessions with respect to many such trains. 
Thus the defendant is a conduit for the 
regular and continuous flow of such ice 
cream from the defendant’s manufactur- 
ing plants in Illinois, where the ice cream 
is manufactured largely from ingredients 
imported into Illinois in interstate com- 
merce, to the dining cars of passenger 
trains traveling in interstate commerce.” 


[Allegations Sufficient] 


There are allegations about defendant’s 
discriminatory and unlawful methods of 
competition which, conclusions of the pleader 
aside, manifest enough to warrant an as- 
sumption on our part they existed. What 
impact, if any, on interstate commerce there 
was is now a matter of proof, and Moore v. 
Mead’s Fine Bread Co. [1954 Trape CASES 
J 67,906], 348 U. S. 115 (1954) warrants ~ 
letting this complaint survive defendant’s 
motion, 


[ Reversed] 


The case is reversed and remanded to the 
district court with directions to overrule 
the motion to dismiss the complaint. 

Reversed and remanded with directions. 


[7 69,018] The American Securit Company v. Hamilton Glass Company, Inc., et al. 


In the United States Court of Appeals for the Seventh Circuit. 


September Term, 


1957, April Session, 1958. No. 12162. Dated April 24, 1958. 
Appeal from the United States District Court for the Southern District of Indiana, 


Terre Haute Division. 


Sherman Antitrust Act 

Combinations and Conspiracies—Monopolies—Patents—Package Licensing Policy— 
Violation of Government Consent Decree—Summary Judgment.—In a patent infringement 
suit, a trial court ruling that defendants were entitled to summary judgment as a matter 
of law on the grounds that the plaintiff misused its patents and came into court with 
unclean hands (1) in that it had been engaging in the packaged licensing of its patents 
by refusing to license less than all of its patents, and in refusing to license less than all 
of the patents for less than the royalty rate charged for all patents, and (2) by reason 
of the fact that the plaintiff had violated a Government consent decree, was reversed on 
the ground that there were controverted issues of fact which required trial and, therefore, 
summary judgment should not have been granted. 

See Combinations and Conspiracies, Vol. 1, § 2013.500; Monopolies, Vol. 1, { 2610.550; 
Department of Justice Enforcement and Procedure, Vol. 2, { 8241.20; Private Enforce- 
ment and Procedure, Vol. 2, J 9041. 


Trade Regulation Reports 1 69,018 
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74,022 
American Securit Co. v. Hamilton Glass Co., Inc. 

Department of Justice Enforcement and Procedure—Consent Decrees—Violation of 
Decree—Jurisdiction of Court to Determine Violation—A federal district court in 
Indiana has authority to construe a consent decree entered in a federal district court in 
Ohio for the purpose of adjudicating a charge of misuse of patents based upon an alleged 
violation of the consent decree. Neither the plaintiff nor the defendants had asked the 
district court in Ohio to enjoin the proceeding or the assertion of any defense set up 
therein, nor has that court in any way definitely asserted jurisdiction over the subject 


matter of this case. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8401, 8421; Private 


Enforcement and Procedure, Vol. 2, § 9041. 


For the plaintiff-appellant: John Seymour, Joseph W. Burns, and Samuel E. Beecher, Jr. 


For the defendants-appellees: 


Henry H. Koven, Howard R. Koven, Charles N. 


Salzman, Paul Homer, Howard W. Hodgkins, and Milton T. Miller. 
Before Durry, Chief Judge, and SCHNACKENBERG and HaAstiINnGs, Circuit Judges. 


[Appeal] 


ScHNACKENBERG, Circuit Judge [Jn full 
text]: Plaintiff sued Hamilton Glass Com- 
pany and others for alleged infringement of 
eight patents. To plaintiff’s amended com- 
plaint, defendants filed a second amended 
answer denying infringement and affirma- 
tively alleging invalidity of the patents and 
misuse thereof by plaintiff. They also 
sought by an amended counterclaim a de- 
claratory judgment of invalidity and nonin- 
fringement and an injunction for attempted 
monopolization and restraint of trade in 
violation of the Sherman Act. 


[Disposition Below] 


Both sides moved for summary judg- 
ment and to strike the exhibits submitted 
by the opposite side. All of these motions 
were denied by the court, except defendants’ 
motion for summary judgment, which was 
granted. From that judgment plaintiff has 
appealed to this court. 


1. Defendants’ motion for summary judg- 
ment under rule 56 of the Federal Rules 
of Civil Procedure* was based on three 
reasons, to which the district court referred 
in its judgment order. It found that de- 
fendants were entitled to summary judg- 
ment as a matter of law for two of said 
reasons: 


“(1) That the plaintiff has misused the 
patent [sic] in suit and comes into this 
court with unclean hands in that it pres- 
ently is engaging in the packaged licensing 
of its patents by refusing to license less 
than all of its patents; and, in refusing to 
license less than all of the patents for less 
than the royalty rate charged for all 
patents; 


128 U.S.C. A. Rule 56. 
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“(2) That the plaintiff has misused the 
patent [sic] in suit and comes into this 
court with unclean hands by reason of the 
fact that it has violated the consent decree 
in the case of United States of America v. 
Libbey-Owens Ford Glass Co., et al. [1948- 
1949 Trape CASES { 62,323], cause No. 
5239, in the United States District Court 
for the Northern District of Ohio, West- 
ern Division, in the above listed packaging 
practices.” 


(Plaintiff was a defendant named in the 
consent decree). 


The court further found that defendants 
were not entitled to summary judgment on 
a third reason specified in their motion, 
which was that plaintiff had engaged in 
discriminatory licensing in violation of the 
consent decree. 


The charges of packaged licensing of 
patents and the violation of the consent 
decree involved in such packaged licensing 
were alleged in the second amended answer 
of defendants and denied by plaintiff’s reply 
thereto. 


[A fidavits] 


In support of their motion for summary 
judgment, defendants offered and the court 
received various affidavits and depositions. 
To prove the charge of packaged licensing, 
defendants took and offered to the court 
the deposition of plaintiffs vice-president 
Robert Ingouf, who testified that licenses 
were issued by plaintiff to Libbey-Owens- 
Ford Glass Company, Pittsburgh Plate Glass 
Company, Eagle Convex Glass Specialty 
Co., and Permaglass, Inc., for practically 
the same number of patents. However, he 
also testified that plaintiff issued to the Blue 
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Ridge Glass Corporation a license “not for 
the same patents, but for 24 patents, many 
more being in the Pittsburgh Plate Glass 
agreement.” 

Moreover, the record contains a letter by 
an attorney for plaintiff, offering to license 
an individual patent to Shatterproof Glass 
Corporation, but at the group license royalty. 

As to the finding that plaintiff refused 
to license less than all for a royalty rate 
less than charged for all, the deposition of 
Ingouf revealed that plaintiff charged Blue 
Ridge Corporation a license fee of only 1¢ 
per square foot, while Libbey-Owens-Ford 
Glass Company and Pittsburgh Plate Glass 
Company were each paying 2¢ per square 
foot for the use of all of the patents 
collectively. 


[Conflict of Facts| 


It is thus clear from the record that, as- 
suming that there was some showing tend- 
ing to sustain the reasons given by the 
district court for the entry of judgment 
because of packaged licensing, there was 
also the foregoing showing in Ingouf’s 
deposition that plaintiff did not refuse to 
license less than all, or less than all at a 
royalty rate less than charged for the group 
of patents. In other words the showing of 
facts before the court was conflicting. 


[Failure of Proof] 


Moreover, there is no evidence that the 
seven” applicants who received plaintiff’s 
standard license between 1947 and 1949, 
were forced to accept it. In fact there is 
no unequivocal evidence that anyone, in- 
cluding defendants, ever applied either to 
plaintiff or the federal district court at 
Toledo, Ohio, which entered the consent 
decree referred to in the summary judgment 
herein, for licenses and were refused. It 
seems clear that this failure of proof under- 
mines the district court’s holding which is 
based on a refusal by plaintiff. Although 
defendants never made any request for a 
license, the court below in effect held that 
the failure of plaintiff to grant a nonexistent 
request constituted a free license to defend- 
ants, who thereby were put in an advan- 
tageous position to compete with plaintiff’s 
licensees. 


Cited 1958 Trade Cases 
American Securit Co. v. Hamilton Glass Co., Inc. 
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[Alleged Violation of Consent Decree] 


As to the alleged violation of the consent 
decree in “above listed packaging practices,” 
given as the second reason for the summary 
judgment, defendants rely on proceedings 
in a case in the United States District 
Court for the District of Delaware, American 
Securit Co. v. Shatterproof Glass Co. [1957 
TraveE Cases § 68,802], 154 F. Supp. 890, 
to which defendants were not parties. How- 
ever, Judge Kloeb, who entered the consent 
decree in the court at Toledo, when Shatter- 
proof was before him with an application for 
his determination of reasonable royalties to 
be paid by it, said: 

“My interpretation of that section 
[XIV(c)] of the Decree would be this: 
that if a fellow wants the use of the 
patents and he makes application for their 
use and he can’t agree with the patentee 
for fair rates for the use of the patents, 
then within sixty days the applicant has 
the authority under the Decree to apply 
to this Court for a hearing and ask the 
Court to fix the rates. I don’t know of 
any such step that was taken, *.%) *o1 
don’t believe that the Decree was promul- 
gated for the purpose of protecting a 
wrongdoer.” 


Speaking of a statement in a letter which 
plaintiff sent to Shatterproof that plaintiff 
did not “concede any obligation to apportion 
this royalty among the different patents,” 
Judge Kloeb said: 


“The Court can well see how an at- 
tempt to so apportion might result in 
discrimination: * *” 


These views of the judge who entered the 
consent decree emphasize the complexity of 
the issues involved in the case at bar, a 
complexity the dissipation of which requires 
a thorough trial before the court where 
witnesses for one side may be cross-exam- 
ined by the other side, all subject to the 
traditional safeguards in the law of evi- 
dence, as we shall now point out. 


2. It is fundamental that a summary 
judgment should be granted only if there 
are no disputed issues of material fact and 
the moving party is entitled to judgment 
as a matter of law. Federal Rules of Civil 
Procedure, 28 U. S. C. A. rule 56. In 
Mitchell v. McCarty, 239 F. 2d 721, 723, 
we Said: 


as 


2 Defendants, in this court, contend that the 


record shows at least nine such agreements exe- 
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cuted. 
exists. 
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“* 9% Tt follows that issues of fact 
raised by pleadings and affidavits in a 
summary judgment proceeding may _not 
be tried on the basis of affidavits. Cam- 
pana Corporation v. Harrison, 7 Cir., 135 F. 
2d 334, 335.” 


[Summary Judgment Foreclosed] 


From our examination of the entire rec- 
ord, we are convinced that, not only are 
there issues of material fact arising on the 
pleadings, but there are direct contradictions 
in the evidence upon those issues, as well 
as situations appearing from established 
facts. where different inferences may be 
drawn. In fact, the interpretation of the 
evidence appearing in the form of affidavits 
and other documents is itself a controversial 
subject. Summary judgment is foreclosed 
in such a situation. 


From the pleadings of the parties, as well 
as their briefs in this court, it appears that 
important questions of substantive law must 
eventually be decided. However, no court 
should attempt such a decision until all 
pertinent facts are ascertained. If the rec- 
ord shows, as we believe it does, that 
genuine issues of fact exist and that the 
evidence on those issues is conflicting, of 
uncertain weight, in part incompetent, and 
itself susceptable of various interpretations, 
only by a trial can the court ascertain the 
pertinent facts and move on to decide such 
questions of substantive law as those facts 
present. In such a situation entry of sum- 
mary judgment is not the proper method. 
Although summary judgment procedure is 
a praiseworthy timesaving device, and although 
prompt dispatch of judicial business is a 
virtue, denial of a trial on disputed facts is 
worse than delay. Mitchell v. McCarty, 239 
F, 2d 721. 

The pattern of facts upon which the dis- 
trict court entered judgment lacks both 
clarity and completeness. It has unclear 
parts, blind spots and sharp contradictions. 
It leaves the issues joined by the pleadings 
unresolved. 


[Form of Affidavits] 


Moreover, defendants got certain material 
into the record by the most unusual means. 
While, on a motion for summary judgment, 
it is customary to consider facts set forth 


8See Hummel v. Wells Petroleum. Oo., 111 
F, 2d 883, 886. 
46 Moore’s Fed. Prac., 2331, 
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in affidavits, these facts must be personally 
known to the affant. It is the policy of 
rule 56(e) to allow the affidavit to contain 
evidentiary matter, which, if the affant were 
in court and testified on the witness stand, 
would be admissible as part of his testi- 
mony.’ In Automatic Radio Co. v. Hazeltine, 
[1950-1951 Trape Cases § 62,634], 339 U. S. 
827, 831, the court was considering a counter- 
motion for summary judgment, which as- 
serted that Hazeltine refused to grant a 
license under any one or more of its patents 
to anyone who refused to take a license 
under all. This averment was elaborated 
in the affidavit of petitioner’s attorney in 
support of the motion. The court pointed 
out that the relevant portion, at least, of 
the affidavit did not comply with rule 56(e), 
which, as quoted in the footnote, reads: 


“Form of Affidavits; Further Testimony. 
Supporting and opposing affidavits shall 
be made on personal knowledge, shall set 
forth such facts as would be admissible 
in evidence, and shall show affirmatively 
that the affiant i is competent to testify to 
the matters stated therein. * 2 


[Competency to Testify—Requirements] 


Inasmuch as summary judgment proce- 
dure lacks the safeguard of cross-examina- 
tion of an affiant, it is important that it 
be shown that he is competent to testify 
to the matters therein stated and that the 
facts to which he swears are admissible 
under the rules of evidence.’ Likewise, 
testimony contained in depositions used in 
a summary judgment proceeding is subject 
to the rules of evidence, as referred to in 
rule 43(a) ° governing admissibility.’ These 
requirements were conspicuously violated in 
this case. For brevity, we refer to only a 
few instances. 


(a) Defendants, in an attempt to prove 
misuse of patents by plaintiff, introduced 
their exhibit 5, and the court denied plain- 
tiff’s motion to strike it. This exhibit pur- 
ports to be a copy of a page of a brief filed 
by Shatterproof Glass Company with the clerk 
of the United States District Court for the 
District of Delaware, in a suit brought by 
plaintiff against Shatterproof. Appearing 
between parts of counsel’s argument in the 
brief are several questions and answers said 


5G. D. Searle & Co. v. Chas. Pfizer & Co., 231 
F, 2d 316, 318. 

628 U.S. C. A. Rule 43(a). 

76 Moore’s Fed. Prac., 2019. 
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by the writer of the brief to have been 
set forth in Ingouf’s deposition. 


To bolster this unorthodox proceeding, 
the court below was presented with defend- 
ants’ exhibit 6, which is an affidavit by an 
attorney McCoy, who says therein that he 
was present in New York City when In- 
gouf’s deposition was taken and that affiant 
had entered an appearance for Shatterproof, 
on whose behalf the deposition was taken 
for use in the federal court im Delaware. 
McCoy further swears that “in compliance 
with a verbal order® of the latter court,” the 
first portion of the deposition was filed in 
the federal court in Delaware and that the 
deposition was taken before Jerry Pellis, 
a qualified stenotypist reporter and notary 
public in and for the state of New York. 


McCoy does not in his affidavit or other- 
wise reveal how he knew these facts. How- 
ever, he does swear that “in an affidavit 
contained on pages 269 and 270 of the 
deposition, Jerry Pellis certified that pages 
108 through 266 inclusive of the deposition 
constituted a true and correct record of the 
testimony of the proceedings therein tran- 
scribed.” § 


Pellis’ certificate was not produced in the 
trial court and, if it were, there is no show- 
ing as to the name or authority of the officer 
who administered the oath to Pellis or that 
Pellis’ signature thereon was genuine. Of 
course plaintiff in the case at bar never had 
an opportunity to face Pellis or McCoy 
and cross-examine either of them. 


If the purported evidence contained in 
Ingouf’s alleged deposition is to be accepted 
for the purpose of obtaining summary judg- 
ment against plaintiff in this case, we must 
assume without proof, inter alia: 


1—that self-serving statements in favor of 
Shatterproof made by its lawyers in 
a brief filed in the federal court in 
Delaware and there used against the 
plaintiff are true; ° 


2—that Ingouf’s deposition, insofar as 
referred to, was correctly reproduced 
in the brief; 


3—that Pellis was a qualified reporter and 
that he was a notary public author- 
ized by the laws of New York; 
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4—that there existed some unexplained 
legal reason for not producing the orig- 
inal of his affidavit and the deposition. 


We are not at liberty to make these as- 
sumptions. 


(b) Defendants took the deposition of 
Gerard de Piolenc, an officer of plaintiff, 
and in this court they rely upon answers 
which he gave to their questions. It is 
axiomatic that the weight to be given to 
the testimony of any witness depends, in 
part, upon his knowledge of the things 
about which he is interrogated. He testified 
that he is an electrical engineer and that his 
present connection with plaintiff is as a 
director. Asked specifically if he was also 
a vice-president, he answered in the nega- 
tive. When plaintiff’s lawyer volunteered 
that the witness was a third vice-president 
of plaintiff, he admitted “Then, I am. I 
had forgotten that.” He then gave testi- 
mony relied upon by defendants herein. 
Just how much weight the district judge 
gave to the testimony of this witness we 
do not know. Summary judgment proce- 
dure does not permit of the weighing of 
the testimony of witnesses taken on depo- 
sition by the adverse party. On the other 
hand matters going to the weight to be 
given the testimony of the various witnesses 
are peculiarly germane to a trial. At least 
it could there be argued that the testimony 
of a man, who is a vice-president of a cor- 
poration and either does not know it or 
forgot it, should be weighed in the scales 
and not perfunctorily given face value. 


(c) Defendants introduced into the record 
an affidavit of attorney McCoy, relating in 
summary form McCoy’s understanding of 
what Vernon M. Dorsey (who, McCoy says, 
was the secretary of plaintiff) in his lifetime 
stated to McCoy (Dorsey being deceased 
at the time of the hearing in the court 
below). Of course, if such a conversation 
took place and Dorsey was available at the 
time of the proceedings in the lower court, 
counsel would have been able, after consult- 
ing with him, to cross-examine McCoy if 
he appeared as a witness. The right of 
cross-examination, however, was practically 
destroyed by Dorsey’s death. 


(d) To prevent undue length of this 
opinion, we refrain from commenting on 


potions: iaetne Dire: See Sire Sei Se 


8 Italics supplied. 
9 Obviously these self-serving statements by 
Shatterproof’s lawyers in the Delaware court 
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other errors revealed by the record before 
us. There are many. 


[Jurisdiction of Court] 


3. Defendants having charged, as a de- 
fense, that plaintiff’s licensing practices 
violated the consent decree entered in the 
federal court in Ohio, plaintiff contends that 
the “district court of Indiana had no power 
to construe the consent decree over which 
the district court in Ohio had retained juris- 
diction.” We are of the opinion, however, 
that the court below has authority to con- 
strue that decree, for the purpose of adjudi- 
cating the charge of misuse of patents based 
upon an alleged violation thereof. No cases 
to the contrary are cited by plaintiff, which 
selected the court below as a forum for 
its litigation. While plaintiff cites U. S. 
Gypsum Company v. National Gypsum Com- 
pany [1957 TravE Cases { 68,627], 352 U. S. 
457, that case is not directly in point. There, 
the court entering the decree was advised 
by petition for an injunction that U. S. 
Gypsum had filed patent infringement suits 
in federal courts in the northern district 
of Ohio and the district of New Jersey 
against some of its co-defendants in the 
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decree. Thereupon the court enjoined the 
prosecution of those suits. These facts 
and other facts appearing in the opinion in 
the Gypsum case distinguish it from the case 
at bar. Neither plaintiff or defendants in 
the case at bar have asked the district court 
in Ohio to enjoin the present proceeding 
or the assertion of any defense set up 
therein, nor has that court in any way 
definitely asserted jurisdiction over the sub- 
ject matter of this case. What, if anything, 
will occur in this respect in the future, we, 
of course, do not know. 


[Other Motions] 


Defendants made a motion to dismiss this 
appeal and we denied the motion with leave 
to renew it upon oral argument. During 
that argument defendants’ counsel expressly 
disclaimed any intention of renewing the 


motion. 
[Reversed] 


For the reasons hereinbefore set forth 
the judgment of the district court is re- 
versed and the cause is remanded to that 
court for a trial and such other proceedings 
as may be proper. 

Reversed and remanded. 


[69,019] The Denver Union Stock Yard Company v. Producers Livestock Market- 


ing Association, 


Ezra Taft Benson, Secretary of Agriculture of the United States v. Producers Live- 


stock Marketing Association. 


In the Supreme Court of the United States. October Term, 1957. Nos. 106 and 118, 


respectively. Dated April 28, 1958. 


On Writs of Certiorari to the United States Court of Appeals for the Tenth Circuit. 


Packers and Stockyards Act 


Discriminatory and Unfair Practices—Packers and Stockyards Act—Stockyard’s 
Restrictions on Market Agencies—Legality—Statutory Duty To Furnish Services.—A 
stockyard company’s regulations providing that no market agency or dealer engaging 
in business at the company’s stockyard shall (1) solicit any business for other markets, 
(2) divert or attempt to divert livestock from the company’s market, or (3) engage in any 
practice which would impair or interfere with the normal flow of livestock to the public 
market at the company’s stockyard were held invalid under the Packers and Stockyards 
Act. Under Section 304 of the Act, it is the “duty of every stockyard owner and market 
agency to furnish upon reasonable request, without discrimination, reasonable stockyard 
services at such stockyard.” Stockyards and market agencies are made public utilities by 
the Act, and their duty is to serve all, impartially and without discrimination. The regula- 
tions barred both the market agency and the stockyard from performing their statutory 
duty. The Act is aimed at all monopoly practices, of which discrimination is one. Also 
the court noted that Section 307 of the Act prohibits and declares unlawful every unjust, 
unreasonable, or discriminating regulation or practice. 


See Price Discrimination, Vol. 1, § 3701; Unfair Practices, Vol. 2, § 5340. 
| 69,019 
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For the petitioner: 


Cited 1958 Trade Cases 
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Dkt. 106—Winston S. Howard, Denver, Colo., Ashley Sellers, 
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Farrington, Neil Brooks, and Donald A. Campbell. 


For the respondents (Dkts. 106 and 118): Hadlond P. Thomas (Frank Armstrong, 


Edward M. Garrett, and Thomas and Armstrong, Salt Lake City, 


Salt Lake City, Utah. 
[Nature of Proceeding] 


Mr. Justice Doucras delivered the opinion 
of the Court [In full text]. 


This litigation started with a complaint 
filed by respondent, a market agency at the 
Denver Union stockyard, with the Secretary 
of Agriculture, alleging that certain Regula- 
tions issued by Denver Union Stock Yard 
Company are invalid under the Packers and 
Stockyards Act, 42 Stat. 159, as amended, 7 
U. S. C. §181 et seg. The Regulations 
complained of provide: 


“No market agency or dealer engaging 
in business at this Stockyard shall, upon 
Stock Yard Company property, or else- 
where, nor shall any other person upon 
Stock Yard Company property— 

“(1) Solicit any business for other mar- 
kets, for sale at outside feed yards or at 
country points, or endeavor to secure 
customers to sell or purchase livestock 
elsewhere; or 

“(2) In any manner divert or attempt 
to divert livestock from this market which 
would otherwise normally come to this 
Stock Yard; or 

“(3) Engage in any practice or device 
which would impair or interfere with the 
normal flow of livestock to the public 
market at this Stockyard.’’* 


The complaint was entertained; and the 
Stock Yard Company admitted that it is- 
sued the Regulations and alleged that they 
were necessary to enable it “to furnish, 
upon reasonable request, without discrimi- 
nation, reasonable stockyard services 
and to enable the patrons of the Denver 


Utah, of counsel), 


Union Stockyards to secure, upon reason- 
able request, without discrimination, rea- 
sonable stockyard services. meelslre 
prayer in the answer was that the Stock 
Yard Company be granted an oral hearing 
and that the complaint be dismissed. There- 
after the Stock Yard Company filed a mo- 
tion to require respondent to produce for 
examination certain books and records. Re- 
spondent opposed the motion, electing to 
stand upon the illegality of the Regulations 
as a matter of law. The Examiner certified 
the question to the Judicial Officer for deci- 
sion, recommending that the proceeding be 
dismissed. The Judicial Officer? dismissed 
the complaint, holding that he could not 
find the Regulations invalid on their face. 
15 Agr. Dec. 638. The Court of Appeals 
reversed, holding that the Regulations are 
an unlawful restriction on the statutory 
rights and duties of stockyards and market 
agencies under the Act. 241 F. 2d 192. It 
remanded the case to the Secretary of Agri- 
culture with directions to issue a cease and 
desist order against the issuance or enforce- 
ment of the Regulations. The case is here 
by certiorari which we granted in view of 
the public importance of the issue raised. 


356) Ol, Sp se 


[Packers and Stockyards Act] 


The Act defines “market agency” as “any 
person engaged in the business of (1) buy- 
ing or selling in commerce live stock at a 
stockyard on a commission basis or (2) 
furnishing stockyard services.” § 301(c). 
The Act also provides that “no person 


1The Regulation goes on to state the ap- 
plicability of the foregoing provisions. 

‘“‘The normal marketing area from which live- 
stock would normally come to the public 
market at this Stockyard, and which is the area 
to which this subdivision (c) shall apply, is 
defined as all of the state of Colorado except 
that part listed as follows: 

“The area lying east of the line beginning 
with the westerly boundary of the County of 
Sedgwick where it intersects the Nebraska state 
line; thence south along the county line of 
Sedgwick and Phillips counties; thence west 
and south along the western boundary of Yuma 
county to its intersection with U. S. Highway 
36; thence west to Cope and south along Colo- 
rado Highway 59 to Eads, Colorado; thence 


Trade Regulation Reports 


westerly along Highway 96 to Ordway; thence 
south on Highway 71 to Timpas; thence south- 
westerly via Highway 350 to Trinidad; thence 
south to New Mexico state line. 

“The provisions of paragraph (c) do not 
apply on livestock solely used for breeding 
purposes.’’ 

2'The authority of the Judicial Officer was 
delegated by the Secretary of Agriculture (10 
Fed. Reg. 13769; 11 Fed. Reg. 177A-233; 18 Fed. 
Reg. 3219, 3648; 19 Fed. Reg. 11) pursuant to 
the Act of April 4, 1940, 54 Stat. 81, 5 U. S. C. 
§ 516a et seq. 

8 The Court of Appeals had jurisdiction to 
review the case under 64 Stat. 1129, 5 U. S. C. 
§ 1032. 
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shall carry on the business of a market 
agency at such stockyard unless he 
has registered with the Secretary. i 
§ 303. Respondent is registered not ont: 
with the Denver Union Stock Yard Co. but 
with other stockyards as well. One impact 
of the Regulations on respondent is there- 
fore clear: having registered with this Stock 
Yard Company it may not, in the “normal 
marketing area” of the Denver yard (which 
is defined in the Regulations to embrace a 
vast area in Colorado *), solicit business for, 
or divert it to, other markets. The market 
agency registered with the Denver Stock 
Yard Co. must, while working in the “nor- 
mal marketing area” of that yard, solicit or 
do business exclusively for it and for none 
of the other stockyards with which it is 
registered. 


Yet § 304 of the Act makes it “the duty” 
of every market agency “to furnish upon 
reasonable request, without discrimination, 
reasonable stockyard services at such stock- 
yard.” Section 301(b) defines stockyard 
services to mean “services or facilities fur- 
nished at a stockyard in connection with 
the receiving, buying or selling on a com- 
mission basis or otherwise, marketing, 
feeding, watering, holding, delivery, ship- 
ment, weighing, or handling, in commerce, 
of live stock.” And §307 prohibits and 
declares unlawful “every unjust, unreasonable, 
or discriminatory regulation or practice.” 


[Duty To Furnish Services| 


The words “at such stockyard” as used 
in § 304 obviously mean, as applied to a 
“market agency,’ every stockyard where 
that “market agency” is registered. From 
the Act it seems plain, therefore, that the 
duty of respondent would be to furnish a 
producer in the Denver area stockyard 
service at Kansas City, if the producer so 
desired. Stockyards and market agencies 
are made public utilities by the Act. Staf- 
ford v. Wallace, 258 U. S. 495, 516; Swift & 
Cor wmNUmied” States, Slow e Saeclo- coe 
Their duty is to serve all, impartially and 
without discrimination. The Regulations 
bar both the market agency and the stock- 
yard from performing their statutory duty. 
A market agency registered with Denver 
could not by force of the challenged Regu- 
lations furnish producers in the Denver 
area stockyard services at Kansas City or 


4¥For the definition of the 
area’’ see note 1, supra. 
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at any other stockyard where the agency 
is also registered. The conflict seems clear 
and obvious; and no evidence could make 
it clearer.” The case is as simple to us as 
that of a utility that refuses to sell any 
power to a customer if the customer buys 
any power from a competitor; as clear as an 
attempt by a carrier by rail to deny service 
to one who ships by truck. Cf. Northern 
Pacific R. Co. v. United States [1958 TRADE 
Cases { 68,961], 356 U. S. 1; International 
Salt Co. v. United States [1946-1947 TRADE 
Cases { 57,635], 332 U. S. 392. 


[Procedure | 


When an Act condemns a practice that 
is “unfair” or “unreasonable,” evidence is 
normally necessary to determine whether a 
practice, rule, or regulation transcends the 
bounds. See Associated Press v. Labor Board, 
301 U. S. 103; Chicago Board of Trade v. 
United States, 246 U. S. 231; Sugar Institute 
v. United States [1932-1939 TrapE CASES 
7 55,107], 297 U. S. 553. But where an Act 
defines a duty in explicit terms, a hearing 
on the question of statutory construction is 
often all that is needed. See Securities and 
Exchange Comm'n v. Ralston Purina Co., 346 
U.S. 119 (public offering); Addison v, Holly 
Hill Co., 322 U.S. 607 (area of production). 
It is, of course, true that § 310 of the Act 
provides for a “full hearing” on a complaint 
against a “regulation” of a stockyard. That 
was also true of the Act involved in United 
States v. Storer Broadcasting Co., 351 U. S. 
192. But we observed in that case that we 
never presume that Congress intended an 
agency “to waste time on applications that 
do not state a valid basis for a hearing.” Jd., 
at 205. 

[Critical Statutory Provision] 


The critical statutory words in the pres- 
ent case are from § 304 providing, “It shall 
be the duty of every stockyard owner and 
market agency to furnish upon reasonable 
request, without discrimination, reasonable 
stockyard services at such stockyard.” The 
Secretary's emphasis in the argument was 
on the words “reasonable stockyard serv- 
ices.” By analogy to the antitrust cases, a 
case is built for fact findings essential to 
a determination of what is “reasonable.” 
See Standard Oil Co. v. United States, 221 
U.S. 1; Chicago Board of Trade v. United 
States, supra. Certainly an evidentiary hear- 

TLDS TES BEET EMS ETP Soe 


5 Whether the Regulations as applied to 
“‘dealers’’ is valid is a question we do not reach. 
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ing would be necessary if, for example, a 
method of handling livestock at a particular 
stockyard was challenged as unreasonable. 
See Morgan v. United States, 298 U. S. 468; 
Morgan v. United States, 304 U.S. 1; United 
States v. Morgan, 307 U. S. 183. But that 
argument is misapplied here. It miscon- 
ceives the thrust of the present Regulations, 
which are aimed at keeping market agencies 
registered at Denver from doing business 
for producers, who are in the “normal mar- 
keting area” of the Denver yard, at any 
other market. These Regulations bar them 
from rendering, not some stockyard services 
at the other yards, but any and all other 
stockyard services for those producers, 
except at Denver. “No” stockyard services 
cannot possibly be equated with “reason- 
able” stockyard services under this Act. 


The argument contra is premised on the 
theory that stockyard owners, like feudal 
barons of old, can divide up the country, set 
the bounds of their domain, establish “no tres- 
passing” signs, and make market agencies 
registering with them their exclusive agents. 
The institution of the exclusive agency is, 
of course, well known in the law; and the 
legal problem here would be quite different 
if the Act envisaged stockyards as strictly 
private enterprise. But, as noted, Congress 
planned differently. The Senate Report pro- 
claimed that these “great public markets” 
are “public utilities.” S. Rep. No. 39, 67th 
Cong., lst Sess. 7. The House Report, in 
the same vein, placed this regulation of the 
stockyards on a par with the regulation of 
the railroads. H. R. Rep. No. 77, 67th 
Cong., lst Sess. 10. It was against this 
background that Chief Justice Taft wrote 
in Stafford v. Wallace, supra, at 514: 


“The object to be secured by the act 
is the free and unburdened flow of live 
stock from the ranges and farms of the 
West and the Southwest through the 
great stockyards and slaughtering centers 
on the borders of that region, and thence 
in the form of meat products to the con- 
suming cities of the country in the Middle 
West and East, or, still as live stock, to 
the feeding places and fattening farms 
in the Middle West or East for further 
preparation for the market.” 

He went on to say that the Act treats the 
stockyards “as great national public util- 
ities,’ id., at 516. His opinion echoes and 
re-echoes with the fear of monopoly in 
this field. 
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[Economics of the Business] 


We are told, however, that the economics 
of the business has changed, that while at 
the passage of the Act most livestock pur- 
chases were at these stockyards, now a 
substantial portion—about 40 percent, it is 
said—take place at private livestock markets 
such as feed yards and country points. 
From this it is argued that the present 
Regulation is needed to keep the business 
in the public markets, where there is regu- 
lation and competition, and out of the 
private markets where there is no competi- 
tive bidding and regulation. If the Act does 
not fit the present economics of the business, 
a problem is presented for the Congress. 
Though our preference were for monopoly 
and against competition, we should “guard 
against the danger of sliding unconsciously 
from the narrow confines of law into the 
more spacious domain of policy.” Phetps 
Dodge Corp. v. Labor Board, 313 U. S. 
177, 194. 

[Monopoly] 

We take the Act as written. As written, 
it is aimed at all monopoly practices, of 
which discrimination is one. When Chief 
Justice Taft wrote of the aim of the Act 
in terms of the ends of a monopoly, he 
wrote faithfully to the legislative history. 
The Senate Report, supra, at 7, stated “It 
has been demonstrated beyond question that 
the history of the development of this in- 
dustry has been the history of one effort 
after another to set up monopoly.” The 
present Regulations, it seems, have had a 
long ancestry. 


Affirmed. 


[Concurring Opinion] 

Mr. Justice CLARK, concurring. 

I agree that invalidity is evident on the 
face of the regulations issued by the Denver 
Union Stock Yard Company. Section 304 
of the Packers and Stockyards Act, 42 Stat. 
164, as amended, 7 U. S. C. § 205, requires 
a marketing agency registered at a given 
stockyard to furnish reasonable services at 
that stockyard on reasonable request of a 
customer. Respondent’s complaint alleges 
that respondent is registered at other stock- 
yards besides the Denver yard, and because 
of petitioner’s motion to dismiss the com- 
plaint we take those allegations as true. 
Under § 304, the several registrations im- 
pose a duty on the part of respondent to 
offer Colorado customers reasonable service 
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at each yard where it is registered. Since 
the Denver regulations prohibit respond- 
ent’s fulfillment of that statutory duty, they 
would appear void on their face under § 307, 
which declares unlawful “every unjust, un- 
reasonable, or discriminatory regulation or 
practice.” 42 Stat. 165, as amended, 7 U. S. C. 
§ 208. 

The regulatory scheme devised by the 
Congress, however, makes it possible for 
invalidity on the face of the regulations to 
be overcome by evidence showing that their 
application and operation is not in fact un- 
just, unreasonable, or discriminatory. Pri- 
mary jurisdiction is placed in the Secretary 
to make such a determination. Because of 
that, I should think the normal course of 
action where dismissal is found unwarranted 
would be to remand the case to the Secre- 
tary for a full hearing, 

That procedure does not appear to be 
in order here, however, because the purpose 
and intended effect of the regulations is 
crystal clear. The president of the Denver 
stockyard, before the case took its present 
posture, filed an affidavit in the record alleg- 
ing in substance that in the period July 1, 
1951, to June 30, 1955, respondent market- 
ing agency “continually diverted away from 
the Denver Union Stockyards a large volume 
of livestock” which normally would have 
been consigned to that yard, that respond- 
ent sold lambs “direct to many packers... 
including some located on the Atlantic Coast 
and in interior Iowa,” and that “many like 
transactions were conducted by [respond- 
ent] in its own name or for its account 
by its wholly owned subsidiary, the West- 
ern Order Buyers, or by the employees of 
{respondent] or its said subsidiary.” The 
affidavit further recites that, “As a result, the 
Denver Union Stock Yard Company in 
the early part of this year [1955] issued item 
10(c) of its rules and regulations which was 
designed to... eliminate an unjust, unrea- 
sonable, and discriminatory practice by [re- 
spondent] ....” The purpose and effect 
of the regulations is made certain by the 
additional statement that, “[I]t was felt that 
market agencies may not engage in trans- 
actions away from the Denver market in- 
consistent with the duties imposed upon them 
to render the best possible service which, 


2 By § 301(a) of the Packers and Stockyards 
Act (42 Stat. 159, as amended, 7 U. S. C. § 181 
et seq.) the term ‘‘stockyard owner’’ is defined 
to mean ‘‘any person engaged in the business 
of conducting or operating a stockyard.”’ 
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when boiled down, means that they must re- 
frain from diverting the normal flow of live- 
stock to this market if they are to continue 
to operate at the market.’ (Italics added.) 
With greater force than any other possible 
evidence, this frank statement reveals that 
petitioner intended to, and did, monopolize 
the livestock market in the entire State of 
Colorado, save a small area on the eastern 
border. Since the Denver stockyard itself 
would impose the only sanction possible 
for violation of the regulation, namely, can- 
cellation of registration, the affidavit is a 
complete answer to any evidence offered as 
to reasonableness in practical operation. 
The regulations, according to their author, 
bluntly say that to continue operation on 
the Denver market a registrant “must re- 
frain’” from selling Colorado livestock, un- 
less from the small area mentioned above, 
on any other market. It would be a useless 
formality to remand in the light of such 
an irrefutable acknowledgment. 


It also is worthy of note that petitioner 
elected to defend the regulations without 
any evidence when it moved to dismiss the 
complaint before the Secretary. Petitioner 
could have offered its presently proffered 
explanations then but chose not to do so. 
While such action does not preclude a re- 
mand now for a full hearing, petitioner’s 
about-face on losing the battle lends no 
support to its cause. 


For these reasons I join the judgment 
of affirmance. 


[Dissenting Opinions] 
[Background] 


Mr. Justice WHITTAKER, with whom Mr. 
Justice FRANKFURTER and Mr. Justice Har- 
LAN join, dissenting. 

I respectfully dissent. The question pre- 
sented is whether certain regulations issued 
by the owner of a posted stockyard are 
void on their face. Petitioner, the Denver 
Union Stock Yard Company, is the “stock- 
yard owner’’* of the Denver Union stock- 
yard, a facility in Denver, Colorado, which 
constitutes a “stockyard” within the mean- 
ing of § 302 of the Packers and Stockyards 
Act,” 42 Stat. 159, as amended, 7 U. S. C. 
§$ 181 et seg.—hereinafter called the Act, In 


* Section 302 of the Act defines a stockyard 
to be ‘‘any place, establishment, or facility 
commonly known as stockyards, conducted or 
operated for compensation or profit as a public 
market, consisting of pens, or other inclosures, 
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1921 the Secretary of Agriculture, pursuant 
to § 302(b) of the Act, “posted” that stock- 
yard, and it thereupon became, and has 
since been, subject to the provisions of the 
Act. Under § 304, it became the “duty” of 
petitioner “to furnish upon reasonable re- 
quest, without discrimination, reasonable 
stockyard services at such stockyard”; * and, 
under § 307, it also became its “duty” to 
“establish, observe, and enforce just, reason- 
able, and nondiscriminatory regulations and 
practices in respect to the furnishing of 
stockyard services” at that stockyard. Pur- 
suant thereto petitioner filed with the Secre- 
tary on May 11, 1955, an amendment of 
its existing regulations to become effective 
May 25, 1955. The amended regulations, in 
pertinent part, provide: 


_ “No market agency or dealer* engaging 
in business at this Stock Yard shall, upon 
Stock Yard Company property, or else- 
where, nor shall any other person upon 
Stock Yard Company property— 


“(1) Solicit any business for other mar- 
kets, for sale at outside feed yards or at 
country points, or endeavor to secure cus- 
tomers to sell or purchase livestock else- 
where; or 


“(2) In any manner divert or attempt 
to divert livestock from this market which 
would otherwise normally come to this 
Stockyard; or 


“(3) Engage in any practice or device 
which would impair or interfere with the 
tnormal flow of livestock to the public 


and their appurtenances, in which live cattle, 
sheep, swine, horses, mules, or goats are re- 
ceived, held, or kept for sale or shipment in 
commerce. 

8 Section 301(b) defines the term ‘‘stockyard 
services’’ to mean ‘‘services or facilities fur- 
nished at a stockyard in connection with the 
receiving, buying or selling on a commission 
basis or otherwise, marketing, feeding, water- 
ing, holding, delivery, shipment, weighing, or 
handling, in commerce, of live stock.” 

4Section 301(d) of the Act defines the term 
“dealer’’ to mean ‘‘any person, not a market 
agency, engaged in the business of buying or 
selling in commerce live stock at a stockyard, 
either on his own account or as the employee 
or agent of the vendor or purchaser.’’ (Italics 
supplied.) 

5 The regulations also stated that the ‘‘area 
from which livestock would normally come to 
the public market at this Stockyard’ is the 
State of Colorado, except approximately the 
eastern one-sixth of it. 

The amended regulations are similar to pre- 
ceding ones, effective June 1, 1938, which, 
among other things, said: ‘‘No person, without 
the express permission of this Company in writ- 
ing, shall solicit any business in these yards for 
other markets, sales at outside feed yards 
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market at this (Italics 
supplied.) 

Sometime after the Denver Union stock- 
yard was “posted,” respondent, pursuant to 
the provisions of § 303, “registered” with 
the Secretary as a market agency—not as 
a “dealer”—on the Denver Union stockyard, 
and thereby acquired the status of a “mar- 
ket agency” under the Act “at such stock- 
yard.” Section 301(c) defines. the term 
“market agency” to mean: “[A]ny person 
engaged in the business of (1) buying or 
selling in commerce livestock at a stockyard 
on a commission basis, or (2) furnishing 
stockyard services.” (Italics supplied.) 
By § 306(a), it became the duty of respond- 
ent, as a “market agency at such stock- 
yard,” to print, file with the Secretary, and 
keep open to public inspection “at the [Den- 
ver] stockyard,” a schedule showing all rates 
and charges for “stockyard services” to be 
furnished by it “at such stockyard”; and, 
under § 304, it became its duty “to furnish 
upon reasonable request, without discrimi- 
nation, reasonable stockyard services at such 
stockyard.”* (Italics supplied.) 

Section 309(a) provides, inter alia, that: 
“Any person complaining of anything done 
... by any stockyard owner ... in viola- 
tion of the provisions [of the Act] may 

apply to the Secretary by petition 
which shall briefly state the facts, where- 
upon the complaint ... shall be forwarded 
by the Secretary to the defendant, who.,shall 


Stockyard.” § 


or country points, or endeavor to secure custo- 
mers to sell or purchase livestock elsewhere.”’ 
Regulations of the Denver Union Stockyards 
Company (effective June 1, 1938), p. 4, §11, 
Rules 10 and 11, on file in the Livestock Divi- 
sion, Agricultural Marketing Service, United 
States Department of Agriculture, Washington, 
Die; 

® Section 312 of the Act is also relevant. It 
provides: ‘‘(a) It shall be unlawful for any 
stockyard owner, market agency, or dealer to 
engage in or use any unfair, unjustly discrimi- 
natory, or deceptive practice or device in con- 
nection with the receiving, marketing, buying 
or selling on a commission basis or otherwise, 
feeding, watering, holding, delivery, shipment, 
weighing or handling, in commerce at a stock- 
yard, of live stock. 

““(b) Whenever complaint is made to the 
Secretary by any person, or whenever the Secre- 
tary has reason to believe, that any stockyard 
owner, market agency, or dealer is violating the 
provisions of subdivision (a) the Secretary 
after notice and full hearing may make an 
order that he shall cease and desist from con- 
tinuing such violation to the extent that the 
Secretary finds that it does or will exist.’’ 
(Italics supplied.) 
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be called upon... to answer it in writing, 
within a reasonable time to be specified by 
the Secretary.” (Italics supplied.) The 
following section (§ 310), in relevant part, 
provides: “Wherever after full hearing upon 
a complaint . the Secretary is of the 
opimon that any ... regulation... of a 
stockyard owner ... for or in connection 
with the furnishing of stockyard services, 
is or will be unjust, unreasonable, or dis- 
criminatory, the Secretary— 


“(a) May determine and prescribe... 
what regulation . .. is or will be just, 
reasonable, and nondiscriminatory to be 
thereafter followed; and 

“(b) May make an order that such 
owner or operator... (3) shall conform 
to and observe the regulation ... so pre- 
scribed.” (Italics supplied.) 


[Complaint] 


Invoking the Secretary’s regulatory pow- 
ers under § 310(a), respondent, on July 7, 
1955, filed a complaint with the Secretary, 
alleging that the quoted regulations were 
unauthorized because the Act authorized 
the stockyard owner “to establish ‘regula- 
tions and practices [only] in respect to the 
furnishing of stockyard’ services’; and that 
[the] practice purported to be prescribed 
or established by [the regulation] does not 

relate to the furnishing of stockyard 
services and is therefore unauthorized and 
invalid”; and, without waiving that conten- 
tion, it further alleged that the regulation 
“ts unjust, unreasonable and discriminatory, 
and should be set aside as unlawful”; it 
then proceeded to state its conclusions re- 
specting the operation and effect of the 
regulations, and ultimately prayed that they 
“be set aside and annulled.” 

Thereupon the Secretary sent a copy of 
the complaint to petitioner, and, in a covering 
letter, stated that the complaint would be 
entertained as a “disciplinary proceeding” 
in accordance with § 202.6(b) of his rules 
of practice; advised that petitioner was re- 
quired to file an answer within 20 days from 
receipt of the complaint “containing a defi- 
nite statement of the facts which constitute 
the grounds of defense”; and concluded that, 
under his rules of practice, “the burden of 
proof [would] be upon the complainant to 
establish the matters complained of.” Peti- 
tioner answered, admitting that it was the 
“owner” of the “posted” Denver Union 
“stockyards”; that respondent was “regis- 
tered” to do business thereon as a “market 
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agency”; that it had published the questioned 
regulations, but specifically denied the con- 
clusions concerning the interpretation and 
effect of the regulations, and generally de- 
nied all other averments of the complaint, 
and then proceeded to allege facts which it 
concluded made the regulations reasonable 
and necessary to prevent unfair and un- 
justly discriminatory practices by market 
agencies and dealers, registered as stich on 
that stockyard, in connection with receiving 
and handling livestock, and to enable it to 
render, and to require market agencies to 
render, “reasonable stockyard services” at 
the Denver Union stockyard. 


[Motion to Produce] 


Soon afterward, petitioner, in preparing 
for the hearing, filed with the Secretary and 
served upon respondent a motion to pro- 
duce for inspection certain of the latter’s 
books and records, alleged to contain evi- 
dence relevant and material to the issues. 
Respondent then filed a “reply” to the mo- 
tion in which it resisted production of the 
books and records upon the ground that 
the regulations were void on their face. 
Petitioner moved to strike that reply as not 
responsive to the motion to produce. After 
argument, the hearing examiner issued an 
“interim ruling,’ in which he said, “We 
cannot hold, as complainant asks, that re- 
spondent’s regulation violates the law on its 
face. We must have facts to see whether 
the regulation, or action taken under it, is 
reasonable under the circumstances”; but 
he did not sustain the motion to produce. 
Instead he set the proceeding for hearing 
at Denver on January 24, 1956, and indi- 
cated that if, after respondent had produced 
its evidence, it appeared necessary to the 
presentation of petitioner’s defense he would 
sustain the motion. 


[“Election To Rest’’] 


On December 23, 1955, respondent filed 
what it termed an “Election To Rest,” 
reciting “that this complainant elects to 
stand upon the illegality of said regulation, 
as a matter of law,” and that it would “not 
present evidence in this cause.” Thereupon 
petitioner moved to dismiss the complaint 
for failure of respondent “to sustain the 
burden of making a prima facie case in sup- 
port of its complaint.” After hearing the 
parties upon that motion, the hearing ex- 
aminer certified the proceeding to the Judicial 
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Officer’ for decision, with a recommenda- 
tion that it be dismissed. The Judicial Offi- 
cer, after hearing the parties orally and 
upon briefs, concluded that the regulations 
were not void on their face and that, in 
the total absence of evidence, he could not 
find that the regulations were invalid, and 
dismissed the proceeding. 15 Agr. Dec. 638. 


[Court of Appeals] 


Pursuant to 5 U.S. C. § 1034, respondent 
filed in the Court of Appeals its petition 
against the United States and the Secretary 
of Agriculture to review the decision and 
order of the Judicial Officer.2 The Denver 
Union Stock Yard Company intervened as 
a respondent. The Court of Appeals, con- 
cluding that “[t]he compulsion of the regu- 
lation is in immediate conflict with the 
requirement of Sec. 304 which contemplates 
and imposes the duty upon market agencies 
to render reasonable services to their cus- 
tomers at every stockyard where they do 
business,” held that the regulations were 
void on their face and reversed the decision 
of the Judicial Officer, and also remanded 
the proceeding to the Secretary “with in- 
structions to vacate the order dismissing 
[the] complaint and [to] enter an appro- 
priate order requiring the Denver Union 
Stock Yards Company to cease and desist 
from issuing or enforcing [the] regulation.” 
241 F. 2d, at 196-197. Upon petition of the 
Denver Union Stock Yard Company in 
No. 106, and of the Secretary of Agriculture 
in No. 118, we granted certiorari. 353 
UES 29877 

[Majority O pinion] 


This Court now affirms. Its opinion, like 
that of the Court of Appeals, is based upon 
the conclusion that the regulations conflict 
with the provisions of § 304 of the Act. 
The majority have expressed the basis of 
their conclusion as follows: “The market 
agency registered with the Denver Stock 
Yard Co. must, while working in the ‘normal 
marketing area’ of that yard, solicit or do 
business exclusively for it and for none of 
the other stockyards with which it is registered. 
Yet § 304 of the Act makes it ‘the duty’ of 
every market agency ‘to furnish upon reason- 
able request, without discrimination, reasonable 
stockyard services at such stockyard’.... 
From the Act it seems plain, therefore, that the 
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duty of respondent would be to furnish a pro- 
ducer in the Denver area stockyard service 
at Kansas City, if the producer so desired 
rit Their duty is to serve all, impartially 
and without discrimination. The regula- 
tions bar both the market agency and the 
stockyard from performing their statutory 
duty The conflict seems clear and 
obvious; and no evidence could make it 
clearer.” (Italics supplied.) 


[Disagreement With Majority] 


In my view, the reasoning and conclusion 
of both the Court of Appeals and this Court 
misinterpret the provisions of the Act, and 
the regulations as well. 

The first, and most grievous, misinter- 
pretation stems from the failure to appreciate 
that respondent’s status, privileges and obli- 
gations, as a registered “market agency” 
at the Denver Union stockyard, are limited 
by the Act to “such stockyard,” and that 
the challenged regulations apply only to a 
“market agency or dealer engaging in busi- 
ness at this stockyard”’—the Denver Union 
stockyard. As earlier shown, § 303 plainly 
states that after the Secretary has “posted” 
a particular stockyard “no person shall carry 
on the business of a market agency . . . 
at such stockyard unless he has registered with 
the Secretary [stating, among other things} 
the kinds of stockyard services . . . which he 
By equally 
clear language § 306(a) makes it the duty 
of “every market agency at such stockyard 
[to print, file with the Secretary] and keep 
open to public inspection at the stockyard, 
schedules showing all rates and charges for 
the stockyard services furnished by such 
person at such stockyard.’ Section 304 is 
no less plain in stating that it is the duty 
of every “market agency to furnish upon 
reasonable request, without discrimination, 
reasonable stockyard services at such stock-. 
yard.” (Italics supplied.) I submit that: 
these provisions of the Act leave no room 
to doubt that a person by registering with 
the Secretary to do business as a market 
agency at a particular stockyard acquires 
the rights, and assumes the obligations, of a 
“market agency” only “at such stockyard.” 
And inasmuch as the challenged regulations 
apply only to a “market agency or dealer 
engaging in business at this stockyard”— 


t Authority to review and determine such pro- 
ceedings had been delegated by the Secretary 
of Agriculture to the Judicial Officer (10 Fed. 
Reg. 13769; 11 Fed. Reg. 177A-233; 18 Fed. Reg. 
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3219, 3648; 19 Fed. Reg. 11) pursuant to the Act 

of April 4, 1940, 54 Stat. 81,5 U. S. C. § 516(a). 
8 The Court of Appeals had jurisdiction to re- 

view the proceeding under 5 U. S.C. § 1032. 
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the Denver Union stockyard—they cannot 
have any application or effect at any other 
stockyard. Registration to do business as a 
“market agency” at “such stockyard” does 
not give the registrant the status of a “mar- 
ket agency,” or create the right or obligation 
to furnish “stockyard services,” at all stock- 
yards in the Nation, or at any place other 
than a particular stockyard where so regis- 
tered as a “market agency.” While a mar- 
ket agency is a public utility (Stafford v. 
Wallace, 258 U. S. 495; Swift & Co. vw. 
United States, 316 U. S. 216, 232), it is such 
only on the posted stockyard where regis- 
tered as a market agency. Doubtless one 
who has the status of a “market agency,” 
and thus also of a public utility, at the Denver 
stockyard, may, by an additional registration 
under § 303, acquire a like status at another 
posted stockyard, yet he would not thereby 
become one market agency or one public utility 
covering the several stockyards where so 
registered. On the contrary, his status as a 
market agency and public utility on each of 
such posted stockyards would be just as 
several, separate and independent as though 
owned by different persons. In legal effect, 
a “market agency” and public utility on one 
posted stockyard is a separate entity from 
a “market agency” and public utility on an- 
other, even though both be owned by the 
same person. And regulations promulgated 
by the “stockyard owner” of one of such 
stockyards, applicable to a “market agency” 
thereon, could have no application or effect 
at another posted stockyard or to a regis- 
tered “market agency” thereon. Hence the 
question is not whether the challenged regu- 
lations might restrict a “market agency” on 
some other posted stockyard from furnish- 
ing reasonable stockyard services at such 
other stockyard, for the challenged regula- 
tions have no application to a “market 
agency” on such other stockyard, but apply 
only to a “market agency or dealer en- 
gaging in business at [the Denver Union] 
stockyard.” 

The question then is whether the chal- 
lenged regulations may be said, from their 
face as a matter of law, to obstruct a mar- 
ket agency on the Denver Union stockyard 
from furnishing just, reasonable and non- 
discriminatory stockyard services at that 
stockyard, where, and only where, they 
apply. I think analysis of them shows that 
they do not upon their face in any way 
conflict with § 304 nor obstruct “the duty 
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of [a] market agency to furnish upon rea- 
sonable request, without discrimination, rea- 
sonable stockyard services at such stockyard” 
—The Denver Union stockyard—as_ re- 
quired by that section. It will be observed 
that they prohibit a “market agency or 
dealer engaging in business at this stock- 
yard” from doing six things. The first sub- 
section provides that they shall not (1) 
“solicit any business for other markets,” 
(2) solicit any business “for sale at outside 
feed yards,” (3) solicit any business for sale 
“at country points,’ or (4) “endeavor to 
secure customers to sell or purchase live- 
stock elsewhere”; and the second subsection 
provides that they shall not (5) “[iJn any 
manner divert or attempt to divert livestock 
from this market . . .”; and the third sub- 
section provides that they shall not (6) 
“Telngage in any practice or device which 
would impair or interfere with the normal 
flow of livestock to the public market at 
this stockyard.” (Italics supplied.) Surely 
the regulations prohibiting a registered “mar- 
ket agency” on the Denver Union stock- 
yard, from soliciting business for other 
markets, and from soliciting business (live- 
stock) for sale “at outside feed yards” or 
“at country points,’ and from endeavoring 
to induce customers not to buy or sell their 
livestock on the Denver stockyard, do not 
at all prohibit it from furnishing stockyard 
services (note 3) “at such stockyard” (§ 304) ; 
and, moreover, as shown, such a market 
agency is not authorized by the Act to fur- 
nish stockyard services ‘at outside feed 
yards,” at “country points,” or at any place 
other than the posted stockyard upon which 
it is registered as a market agency. § 303. 
And inasmuch as a “market agency,” as 
distinguished from a “dealer,” may not buy 
and sell livestock for its own account, but 
only on a “commission basis’ for others, it 
cannot lawfully own any livestock to “divert,” 
but it is in position to “attempt to divert” 
livestock from the Denver market, and thus 
to boycott it, by attempting to cause those 
who are owners of livestock to ship and 
sell elsewhere. A regulation prohibiting this 
surely cannot be said to prevent the market 
agency from furnishing stockyard services 
at the Denver yard. Lastly, I believe it 
cannot logically be contended that the reg- 
ulation prohibiting a market agency on the 
Denver yard from engaging “in any prac- 
tice or device” which would impair or inter- 
fere with the normal flow of livestock te 
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the Denver stockyard could prevent such 
market agency from furnishing stockyard 
services at that stockyard. 


It is plain and undisputed that the regula- 

tions may not—in the total absence of evi- 
dence, as here—be held void unless it is 
clear upon their face that there cannot be 
any circumstances under which they, or any 
of them, could be lawful, “just, reasonable, 
and nondiscriminatory.” § 307. And only 
when it affirmatively and clearly so appears 
upon the face of the regulations may it be 
said that a proceeding to contest their 
validity, in which no evidence whatever 
is offered to sustain the complaint, consti- 
tutes the “full hearing” required by § 310. 
General American Tank Car Corp. v. El Do- 
rado Terminal Co., 308 U. S. 422. 


Under the terms of the Act and of the 
regulations, which we have shown, it seems 
entirely clear that this is not such a case, and 
I think it must follow that the regulations 
cannot be said to be void on their face. The 
foregoing demonstrates the error of the 
pivotal conclusion of the Court of Appeals 
that § 304 “contemplates and imposes the 
duty upon marketing agencies [registered as 
such at the Denver Union stockyard] to 
render reasonable services at every stock- 
yard where they do business.” (Italics 
by the Court of Appeals.) It also dem- 
onstrates, I think, the error of the basic 
conclusion of the opinion of this Court 
that: “From the Act it seems plain, there- 
fore, that the duty of respondent would be 
to furnish a producer in the Denver area 
stockyard service at Kansas City, if the pro- 
ducer so desired. Their duty is to serve all, 
impartially and without discrimination.” 
(Italics supplied.) 

It is indeed obvious that the Secretary, 
after the “full hearing” contemplated by 
§ 310, might reasonably find from all the 
facts adduced at such “full hearing” (1) 
that the conduct of a “market agency” on 
the Denver stockyard in boycotting that 
yard by soliciting livestock for sale at other 
markets, or at outside feed yards, or at 
country points, or by endeavoring to induce 
livestock owners not to buy or sell on the 
Denver yard and to divert their livestock 
from the Denver market, constitutes an 
“unfair, unjustly discriminatory, or deceptive 
practice or device in connection with the 
receiving, marketing, buying or selling... 
delivery, shipment or handling, in 
commerce at a stockyard, of live stock,” in 
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violation of § 312 of the Act (note 6), and 
(2) that these regulations—or at least some 
of them—are a “just, reasonable, and non- 
discriminatory [means] to be thereafter 
followed” (§310) to prevent such illegal 
practices by a market agency on that yard, 
and to enable the stockyard owner to fur- 
nish, and to require market agencies on that 
yard to furnish, “reasonable stockyard serv- 
ices,’ at the Denver stockyard. But, of 
course, the Secretary could not make find- 
ings in a vacuum—in the total absence of 
evidence as here. We must keep in mind 
that Congress, by § 307, made it the “duty” 
of petitioner to “establish, observe, and en- 
force just, reasonable, and nondiscriminatory 
regulations and practices in respect to the 
furnishing of stockyard services” at its posted 
stockyard, and that the questioned regula- 
tions were promulgated by petitioner pursu- 
ant to that duty. And we must not forget 
that Congress gave to the Secretary—not 
to the courts—the duty and power to deter- 
mine what regulations of a stockyard owner 
are or will be just, reasonable and non- 
discriminatory to be followed in the future, 
and prescribed the method for challenging, 
and for determining, the validity of such 
regulations. By § 309(a) Congress prescribed 
that “[a]ny person complaining” shall file 
a complaint with the Secretary “stat[ing] 
the facts, whereupon the complaint thus 
made shall be forwarded by the Secretary 
to the defendant, who shall be called, upon 
. . . to: answer it in writing,” and, by 
§ 310, Congress prescribed that if “after 
full hearing upon [the] complaint .. ,, 
the Secretary is of the opinion that any... 
regulation of a stockyard owner... 
is or will be unjust, unreasonable, or dis- 
criminatory, the Secretary (a), may determine 
and prescribe . what regulation... 
is or will be just, reasonable, and non- 
discriminatory to be thereafter followed; 
and (b) may make an order that such owner 
or operator . .. (3) shall conform to and 
observe the regulation . . . so prescribed.” 
Only after “full hearing” of the facts and 
circumstances could the Secretary perform 
his duty under § 310 of determining “what 
regulation will be just, reasonable, and non- 
discriminatory to be thereafter followed.” 
By the terms of the Act, Congress left these 
determinations to the experienced and in- 
formed judgment of the Secretary and gave 
to him appropriate discretion to assess all 
factors relevant to the subject. Addison v. 
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Holly Hill Co., 322 U. S. 607, 614. To de- 
termine whether the regulations are just, 
reasonable and nondiscriminatory the Sec- 
retary must “consider the facts peculiar to 
the business to which the restraint is applied; 
its condition before and after the restraint 
was imposed; the nature of the restraint 
and its effect, actual or probable. The his- 
tory of the restraint, the evil believed to 
exist, the reason for adopting the particular 
remedy, the purpose or end sought to be 
attained, are all relevant facts.” Chicago 
Board of Trade v. United States, 246 U. S. 
231, 238. “Courts deal with cases upon the 
basis of the facts disclosed, never with 
nonexistent and assumed circumstances,” 
Associated Press v. Labor Board, 301 U. S. 
103, 132. “Because the relation of remedy 
to policy is peculiarly a matter for adminis- 
trative competence, courts must not enter the 
allowable area of the [Secretary’s] discretion 
and must guard against the danger of slid- 
ing unconsciously from the narrow confines 
of law into the more spacious domain of 
policy.” Phelps-Dodge Corp. v. Labor Board, 
313 U. S. 177, 194. After such “full hear- 
ing” the Secretary might reasonably find, 
from all the facts and circumstances dis- 
closed, that all of the regulations were just, 
reasonable and nondiscriminatory, or that 
only part of them met that test, or that 
none of them did so; but it is evident 
that he could reach no conclusion upon those 
matters in the total absence of any facts. 


Respondent’s complaint did not allege that 
the regulations were void on their face.’ 
Rather respondent injected that question 
collaterally and for the first time by its 
“reply” to petitioner’s motion for an order 
requiring respondent to produce certain of 
its records for inspection by petitioner as 
a step in the latter’s preparation for the 
“full hearing” to be held upon the issues of 
fact and law that had been joined in the 
proceeding; and when the hearing officer, 
after considering that motion and reply, 
found that he could not determine whether 
the regulations were valid or invalid with- 
out fully hearing the facts, respondent filed 
its “Election To Rest” stating that “this 
complainant elects to stand upon the illegal- 
ity of said regulation, as a matter of law” 
and that it would “not present evidence in 
this cause.” Respondent thus refused to ad- 


® As shown in the statement, respondent al- 
leged that the regulation did not ‘‘relate to the 
furnishing of stockyard services and is therefore 
unauthorized and invalid,’’ and, alternatively, 
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duce evidence to sustain its burden of proof 
upon the issues tendered by its complaint, 
and hence withdrew its challenge of the 
need for, and the reasonableness of, the 
regulations. The Judicial Officer did not 
hold that the regulations were valid or in- 
valid. He held only that the question could 
not be determined in a vacuum—without 
a “full hearing” of the facts—and dismissed 
the proceeding. In so doing, I believe he 
was entirely justified and that our analysis 
of the law and the regulations makes 
this clear. 


It is worthy of note that though the 
questioned regulations apply to “dealers” as 
well as market agencies on the Denver 
stockyard, the validity of the regulations 
in respect to dealers is in no way here 
questioned. Yet—in the total absence of 
evidence and assuming certain facts—this 
Court affirms the action of the Court of 
Appeals in striking down the regulations 
in whole on the ground that they are all 
void upon their face for conflict with § 304 
of the Act. I believe it has been demon- 
strated that there is no such conflict, and 
that the regulations are not void on their 
face. In these circumstances, it was for 
the Secretary, under § 310, to say after 
“full hearing” of the facts and circumstances 
whether the regulations—or some part of 
them—were just, reasonable and nondis- 
criminatory; and to say “what regulation 
[would] be just, reasonable, and nondis- 
criminatory to be thereafter followed.” For 
these reasons I would vacate the judgment 
of the Court of Appeals and remand the 
case to that court with instructions to direct 
the Secretary of Agriculture to himself ini- 
tiate a proceeding, as he may do under 
§ 309(c), to determine whether the chal- 
lenged regulations, or any of them, are just, 
reasonable and nondiscriminatory, and to 
determine, under § 310, after “full hearing” 
just “what regulation or practice is or will 
be just, reasonable, and nondiscriminatory 
to be thereafter followed.” 


[Dissenting Opinion] 

Mr. Justice FRANKFURTER, whom Mr. Jus- 
TICE HARLAN joins, dissenting. 

The sole question presented by the case 
is this: 

Under his powers and duties to effectuate 
the scheme designed by Congress through 
that the regulation ‘“‘is unjust, unreasonable 


and discriminatory and should be set aside 
as unlawful.’’ 
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the Packers and Stockyards Act of 1921, 
for the regulation of the stockyards industry, 
is the Secretary of Agriculture barred from 
determining on the basis of evidence whether 
or not regulations are reasonable that are 
promulgated by the Denver Stockyards for 
the purpose of preventing the diversion of 
stockyard services from the Denver Stock- 
yards that as a matter of normal business 
flow would go to the Denver yards, on the 
challenge to such regulations by a market 
agency registered at the Denver Stockyards 
to furnish “reasonable stockyard services” 
at that yard? 


To deny the Secretary of Agriculture the 
power even to hear evidence as to the 
reasonableness of such regulations jis to 
misconceive the whole scheme for the re- 
gional regulation of the stockyards industry 
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are geographically licensed, and to deny to 
the Secretary of Agriculture powers of ad- 
ministration that Congress has conferred 
upon him. 


While a regulation may, like the one in 
question, on its face—that is, abstractly con- 
sidered—appear to be unreasonable because 
discriminatory, elucidation of such a regula- 
tion in the concrete, on the basis of its 
practical operation in light of evidence, may 
negative such appearance. It is for the 
Secretary of Agriculture to hear such rele- 
vant evidence and to assess it, subject to 
the appropriate scope of judicial review. 
This proceeding should therefore be re- 
manded to the Secretary of Agriculture for 
appropriate action. These views are ela- 
borated in Mr. Justice WHITTAKER’S opinion, 
which I join. 


for which stockyards and market agencies 


[f 69,020] United States v. The Ohio Crankshaft Company. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil No. 28299. Filed March 24, 1958. 


Case No. 1100 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Defenses—Mootness.—In an action charging a manufacturer of induction hardened 
crankshafts with misuse of its patents in violation of the antitrust laws, a motion for 
summary judgment was granted on the ground that the action was rendered moot by 
the expiration of the basic patent (subsequent to the commencement of the suit) covering 
induction hardened crankshafts, and by the fact that the manufacturer was no longer 
a party to any licensing agreements of the type complained of by the Government. The 
court noted that it was unreasonable to suppose that certain improvement patents based 
on the original and basic patent, standing alone, gave the manufacturer any real control 
over the industry. There was no reasonable expectancy that the practices charged by 
the Government as offensive and objectionable would ever be resumed by the manu- 
facturer. 

Furthermore, an agreement between the defendant-manufacturer and a manufacturer 
providing that the manufacturer would not engage in the manufacture of induction 
hardening equipment was beyond the scope of the area of commerce which the defendant 
was charged with attempting to monopolize. The Government complaint had charged 
the defendant with a conspiracy in restraint of trade and commerce “in induction hardened 
crankshafts for the trade.’ The Government could not broaden the area of trade and 
commerce to include the subject of the agreement, i.e., induction hardening equipment, 
which was not within the area of trade and commerce originally specified in the com- 
plaint. The agreement did not have the legal effect of offending the antitrust laws, as 
charged by the Government; and, therefore, presented no cause of action upon which 


injunctive relief could be granted. 
See Department of Justice Enforcement and Procedure, Vol. 2, J 8229.675. 


For the plaintiff: Robert B. Hummel, Cleveland, Ohio. 
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For the defendants: John T. Scott and John H. Watson, Jr., Cleveland, Ohio, for 
Ohio Crankshaft Company; and Conrad E. Thornquist, Grand Rapids, Mich., Richard F. 
Stevens, and Warren Daane, Cleveland, Ohio, for Muskegon Motor Specialties Company. 


For a prior decision of the U. S. District Court, Northern District of Ohio, Eastern 
Division, see 1956 Trade Cases { 68,405. For a consent judgment entered in the Court, 


see 1956 Trade Cases {] 68,329. 


Memorandum on Motion for 
Summary Judgment 


Jones, District Judge [Jn full text]: De- 
fendant Ohio Crankshaft Company is 
charged in the action as filed, with misuse 
of its patents in violation of the antitrust 
laws of the United States. This present 
motion is made by Ohio Crankshaft for 
summary judgment without prejudice on 
the ground that the issues in the case have 
become moot because: 


1. The basic patent on induction hard- 
ened crankshafts expired on August 22, 1956, 
making it impossible for Ohio Crankshaft 
to control or restrict the manufacture or 
sale by others of induction hardened crank- 
shafts; 

2. The Company has no agreement out- 
standing at the present time which the 
United States claims is illegal; 

3. The Company has done no act which 
is claimed to be illegal since January 1, 
1956; and that 

4. It will be impossible for the Company 
to make any agreements or to perform any 
of the acts which are claimed to be illegal 
because of the expiration of their basic 
patent. 


[Government Contentions] 


In opposition to these contentions by Ohio 
Crankshaft, the United States claims: 


1. The agreement with The Budd Com- 
pany that Budd will stay out of the induc- 
tion heating equipment business until 1960 
is an illegal agreement; 

2. ‘That while there are presently in exist- 
ence none of the allegedly illegal restrictive 
licenses, there is nothing to prevent a re- 
newal of these practices since there are 
improvement patents in existence which give 
Ohio Crankshaft a monopoly position in 
induction hardened crankshafts; 

3. That the court has the power to order 
the compulsory licensing at reasonable roy- 
alties of all patents now owned by Ohio 
Crankshaft, because the structure of the 
industry brought about by the illegal agree- 


1 69,020 


ments (long since expired) between Ohio 
and Ajax and Ohio and Budd is itself 
illegal. 

[Contract Not to Compete] 


Ohio Crankshaft maintains that the agree- 
ment with Budd is the result of Ohio Crank- 
shaft’s purchase in 1947 of part of the 
assets of a wholly owned subsidiary of Budd 
and is nothing but a normal and valid 
agreement by the vendor of a business not 
to compete with the purchaser for a given 
number of years, and at any rate does not 
keep Budd out of the business of manu- 
facturing induction hardened crankshafts 
but rather keeps Budd from manufacturing 
induction hardening equipment so that if 
Budd wanted to compete directly with Ohio 
Crankshaft it could do so freely and could 
have done so since the expiration of Ohio 
Crankshaft’s basic patent. 


[Improvement Patents] 


Ohio Crankshaft further asserts that the 
improvement patents based on the original 
and basic patent upon which all these al- 
leged illegal practices were founded are 
unimportant in the industry now that the 
basic patent has expired. This has two 
effects—first in refuting the argument of 
the United States that Ohio Crankshaft 
still retains the power to revive these “re- 
strictive licenses” and second in showing 
that the power claimed for this court to 
order compulsory licensing of these patents 
is useless, because there would be no. in- 
terest in securing licenses thereunder. Ohio 
Crankshaft offers as indications of this fact 
affidavits showing that General Motors no 
longer pays royalties under license and has 
not done so since August 22, 1956; that 
Muskegon Motor Specialties has been and 
is continuing to manufacture induction hard- 
ened crankshafts under a license covering 
only the basic patent and two others (both 
unimportant); that seven other companies 
have cancelled their licenses as of August 
22, 1956; and that the company has received 
no royalties of any kind from August 22, 
1956, to date. 
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[Relief Sought by Government] 

What the Government seeks by trial un- 
der present circumstances is compulsory 
licensing or other relief but with reasonable 
royalty, without restriction, for anyone who 
would seek such a license; elimination of 
restriction embodied in the Budd restrictive 
agreement; assurance by way of a manda- 
tory injunction obliging the defendant to 
sell machines and equipment without re- 
strictions to anyone seeking to purchase 
such equipment from the Ohio Crankshaft 
Company; and finally, in the form of a 
decree, the assurance that the license agree- 
ments, the contracts which have been cancelled 
or discontinued would not be renewed, 


Perhaps it accurately can be stated that 
the defendant is not now, has not been since 
August 22, 1956, and has no intention of, 
indulging in any of the practices -charged 
and sought to be enjoined through the 
Government suit, except the so-called Budd 
restrictive agreement. 


[Restrictive Agreement] 


This so-called restriction as to induction 
hardening equipment was not the same as 
induction hardened crankshafts referred to 
in the Government’s suit. On page 9 of the 
complaint, the charge is made definite as 
to the defendant, in that Ohio Crankshaft, 
with others, is accused of “engaging in an 
unlawful combination and conspiracy in 
restraint of interstate trade and commerce 
im imduction hardened crankshafts for the 
trade.” (emphasis added). 

Thus the agreement that Budd will not 
engage in the manufacture of induction 
hardening equipment until January 1, 1960, 
is beyond the scope of the area of commerce 
which defendant is charged with attempt- 
ing to monopolize. I think that the Govern- 
ment can not now broaden the area of 
trade and commerce to include the subject 
of the Budd agreement, i.e., induction hard- 
ening equipment, which was not within the 
area of trade and commerce originally 
specified in its complaint. 

Upon careful consideration of the con- 
ceded fact of the existence of the Budd 
agreement, and the foregoing statement, it 
is my opinion that such agreement does 
not have the legal effect of offending the 
antitrust laws, as charged by the Govern- 
ment; and therefore presents no cause of 
action upon which relief through the injunc- 
tive process of this court may be had. 
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[No Issues of Fact] 


The affidavits filed in the case provide 
sufficient evidence to sustain a finding by 
the court that there remains no genuine 
issue of material fact to be determined. It 
is not reasonable to suppose that the im- 
provement patents standing alone give Ohio 
Crankshaft any real control over the indus- 
try. It also must be concluded that Ohio 
Crankshaft is no longer a party to any 
licensing agreements of the type complained 
of by the United States. These licensing 
agreements were terminated not wholly 
voluntarily, but in view of the impending 
expiration of the patent upon which they 
were based. The issues in the case having 
been resolved prior to trial, they are moot 
insofar as this court is concerned, for any 
judicial action taken would be vain and 
futile. 

[Summary] 


In sum, it is my considered judgment that 
the affidavits filed with the motion in this 
case set forth a situation where there no 
longer exists any genuine controverted is- 
sues of fact in respect of originally alleged 
violations of the antitrust laws. It is un- 
fortunate that the case earlier could not 
have received the attention of the court and 
a trial had. For this the parties are not 
at fault. But time certainly has healed the 
wrong, or at least made it unnecessary to 
effect a cure of objectionable matter. The 
practices sought to be condemned have by 
operation of time and partly by subsequent 
action of the defendant, passed out of the 
reach and necessity of judicial considera- 
tion and potential mandate. 


[Resumption of Illegal Activities] 


Based upon the statements in defendant’s 
briefs, the representations made by conusel 
for the defendant in the pre-hearing con- 
ference of the parties with the court (offi- 
cially reported) and the oral argument, I 
feel safe in stating that there is no reason- 
able expectancy that the practices charged 
by the Government to be offensive and 
objectionable ever can be resumed by the 
defendant. United States v. Hamburg-Ameri- 
can Co., 239 U. S. 466; Automatic Radio Co. 
v. Hazeltine [1950-1951 TravE Cases {| 62,634], 
339 U. S. 827; United States v. Insurance 
Board [1956 Trape Cases { 68,460], 144 F. 
Supp. 684; United States v. Logan Company, 
et al. [1957 Trape Cases { 68,604], 147 F. 
Supp. 330. 
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The Government, however, argues that to 
grant this motion would leave the defend- 
ant with a potential for future practices such 
as granting restricted licenses under the 
so-called improvement patents and would 
deny to the Government the means for pre- 
venting and restraining possible future prac- 
tices, should the present or future manage- 
ment of the defendant decide to indulge in 
them; and thus disarming the Government 
of the salutary weapon of contempt. 

The action taken here would not deprive 
the Government of the right to institute a 
proper action should the defendant fail to 
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live up to its avowed purpose. Should 
further acts on the part of the defendant 
be taken in respect of the practices com- 
plained of, and which presently are not in- 
dulged in, certainly the Government would 
not be estopped by this dismissal from 
taking such future action as is thought, or 
as may become, necessary. 


[Motion Granted] 


For the reasons stated the defendant’s mo- 
tion for summary judgment and dismissal 
will be granted, and an order entered ac- 
cordingly. 


[7 69,021] United States v. Tri-County Beer Distributors Association; Sangamon 
County Retail Beverage Dealers Association, Chapter No. 1; and Association of Tavern 
and Package Liquor Dealers. 


In the United States District Court for the Southern District of Illinois, Southern 
Division. Civil Action No. 2385. Dated April 25, 1958. 


Case No. 1355 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing. 
—Three local trade associations comprised of beer distributors and retailers were prohibited 
by a consent decree from entering into any agreement among themselves or with any 
person to control or fix wholesale or minimum retail prices, wholesale mark-ups, or retail 
margins of profit at which beer may be sold in Sangamon County, Illinois. 


See Combinations and Conspiracies, Vol. 1, { 2011.181. 


Combinations and Conspiracies—Resale Price Fixing—Consent Decree—Practices 
Enjoined—Coercion and Intimidation.—Three local trade associations comprised of beer 
distributors and retailers were prohibited by a consent decree from entering into any 
agreement among themselves or with any person to (1) induce or coerce retailers to 
adhere to so-called fair trade prices adopted as a result of any concerted plan to fix 
wholesale or minimum retail beer prices, (2) induce or coerce any person to adhere to or 
enforce adherence to prices at which beer will be sold to any person, or to any group or 
class of persons, (3) induce or coerce any wholesaler to establish or enforce minimum 
or suggested resale prices, mark-ups, margins of profit or discounts at which beer is sold to 
third persons, (4) induce or coerce any wholesaler to refrain from selling or otherwise 
discriminating in the sale of beer to any person, or to any group or class of persons, or 
(5) induce or coerce any person to boycott or otherwise refuse to deal with any person 
engaged in the purchase, sale, or distribution of beer. Each of the members of any 
defendant was prohibited, for a period of three years, from suggesting, persuading, or 
Sie any wholesaler to establish, issue, or enforce minimum or suggested resale prices 
for beer. 


See Combinations and Conspiracies, Vol. 1, {| 2011.091; Resale Price Fixing, Vol. 1, 
{ 3015.80. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Membership.—Three local trade associations comprised of beer distributors and 
retailers were prohibited by a consent decree from entering into any concerted plan or 
program to police the retailing of beer in Sangamon County, Illinois, to detect advertising 
of sales below agreed upon prices. The decree prohibited each of the members of the 
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defendants from organizing, becoming a member of or participating in the activities of any 
trade association or other organization, the purposes or functions of which relate to the 
distribution or sale of beer contrary to any provisions of the decree. 


Care Combinations and Conspiracies, Vol. 1,  2017.121; Resale Price Fixing, Vol. 1, 


Resale Price Fixing—Consent Decree—Practices Enjoined—Refusal to Deal.—Three 
local trade associations comprised of beer distributors and retailers were prohibited by a 
consent decree from entering into any agreement among themselves or with any person 
to boycott or refuse to supply beer to retailers selling beer at prices lower than so-called 
fair trade prices adopted as the result of any concerted plan to fix wholesale or minimum 
retail beer prices, or to boycott or refuse to buy beer from wholesalers who fail to enforce 
the so-called fair trade prices. 


See Resale Price Fixing, Vol. 1, § 3015.70. 


Resale Price Fixing—Consent Decree—Practices Enjoined—Information Exchange 
and Price Lists—Three local trade associations comprised of beer distributors and 
retailers were prohibited by a consent decree from entering into any understanding among 
themselves or with any other person to publish or circulate as so-called fair trade prices 
in Sangamon County, Illinois, minimum retail prices fixed as a result of any agreement 
Ae concerted plan, except as permitted by Illinois law, but subject to the provisions of the 

ecree. 


See Resale Price Fixing, Vol. 1, § 3015.80. 


Resale Price Fixing—Fair Trade—Consent Decree—Practices Enjoined—Maintaining 
Fair Trade Contracts—Members of three local trade associations comprised of beer 
distributors and retailers were each prohibited by a consent decree from adhering to or 
maintaining any fair trade contract which fixes or controls the resale price of beer in 
Sangamon County, Illinois, and, to the extent that members of any defendant elected to 
make sales of beer in Sangamon County, Illinois, during the period of three years from the 
effective date of the decree, to do so at prices individually determined, without reference 
to fair trade prices. 


See Resale Price Fixing, Vol. 1, J 3015.20; Department of Justice Enforcement and 
Procedure, Vol. 2, J 8421. 


Department of Justice Enforcement and Procedure—Enforcement of Consent Decrees 
—Trade Associations—Consent of Member to Decree as Condition of Membership.— 
Members of three local trade associations comprised of beer distributors and retailers were 
each required, within three months from the date of entry of a consent decree, to indicate 
their consent to be bound by the terms of the decree. No person failing to sign and file 
such consent shall remain a member of any of the associations. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8401. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Proposing Legislation——A consent decree entered against three local trade 
associations comprised of beer distributors and retailers provided that nothing contained 
in a specified provision of the decree should be deemed to prohibit them from proposing 
or supporting legislation or the adoption of local, state or federal regulations relating to 
the purchase, sale or distribution of beer, or from individually taking action required by 
local, state or federal legislation or regulation. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.48. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; W. D. Kilgore, Jr., 
Worth Rowley, Earl A. Jinkinson, Raymond D. Hunter, and Raymond P. Hernacki, 
Attorneys, Department of Justice; and Marks Alexander, U. S. Attorney, Springfield, Ill. 


For the defendants: Ensel, Martin, Jones & Blanchard, by James B. Martin, Spring- 
field, Ill., for Tri-County Beer Distributors Assn.; C. Victor Cardose, Springfield, IL, for 
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Sangamon County Retail Beverage Dealers Assn., Chapter No. 1; and Olson & Cantrill, 
by Herbert L. Cantrill, Springfield, Ill, for Association of Tavern and Package Liquor 


Dealers. 


Final Judgment 


Briccte, District Judge [In full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on August 
2, 1957, and the defendants having filed 
their several answers to said complaint 
denying the substantive allegations thereof 
and any violation of law; and the plaintiff 
and said defendants, by their attorneys, 
having severally consented to the entry of 
this Final Judgment without trial or adjudi- 
cation of any issue of fact or law herein and 
without admission by any party in respect 
to any such issue; and the Court having 
considered the matter and being duly advised: 


Now, therefore, without the taking of any 
testimony, and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent, as aforesaid, it is hereby 


Ordered, Adjudged and Decreed, as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a claim upon which 
relief may be granted against the defend- 
ants under Section 1 of the Act of Congress 
of July 2, 1890 entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,’ commonly known 
as the Sherman Act, as amended. 


II 
[ Definitions] 
As used in this Final Judgment: 


(A) “Person” shall mean an individual, 
partnership, firm, corporation, association, 
trustee, or any other business or legal entity; 

(B) “Beer” shall mean a beverage pro- 
duced by the alcoholic fermentation of an 
infusion or concoction in water, of barley 
or other grain, malt, and hops, and includes 
among other things beer, ale, stout, lager 
beer, and porter; 

(C) “Wholesaler” shall mean any firm or 
person who is engaged in Sangamon County, 
Illinois, in the purchasing, storing, possessing, 
or warehousing of beer for resale to a 
retailer; 
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(D) “Retailer” shall mean any firm or 
person who sells, or offers for sale, beer 
for use or consumption and not for resale; 


(E) “Defendants” shall mean each and 
all of the following defendants: 


Tri-County Beer Distributors Association ; 


Sangamon County Retail Beverage Dealers 
Association Chapter No. 1; 


Association of Tavern and Package Li- 
quor Dealers. 


Ill 
[Applicability of Decree] 


The provisions of this Final Judgment, 
applicable to any of the defendants, shall 
apply to such defendants, their members, 
officers, agents, servants, employees, suc- 
cessors and assigns, and to all other persons 
in active concert or participation with any 
defendant who shall have received actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 
[Practices Prohibited] 


Defendants are jointly and severally en- 
joined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agreement, 
understanding, concerted plan or program 
among themselves or with any other per- 
son, to: 

(A) Control, fix, raise, adopt, stabilize 
or maintain wholesale or minimum retail 
prices, wholesale mark-ups, or retail margins 
of profit at which beer is or may be sold 
in Sangamon County, Illinois; 


(B) Adopt, publish or circulate as so- 
called fair trade prices in Sangamon County, 
Illinois, minimum retail prices fixed as a 
result of any contract, agreement, under- 
standing, concerted plan or program as afore- 
said, except as permitted by Illinois law, 
but subject to Section VI hereof; 


(C) Induce, coerce or compel, or attempt 
to induce, coerce or compel, retailers to 
observe or adhere to the so-called fair trade 
prices adopted as aforesaid or to police 
the retailing of beer in Sangamon County, 
Illinois, to detect advertising or sales below 
said prices adopted as aforesaid; 
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(D) Boycott or refuse to supply beer to 
retailers selling beer at prices lower than 
the so-called fair trade prices adopted as 
aforesaid; 

(E) Boycott or refuse to buy beer from 
wholesalers who fail to enforce the so-called 
fair trade prices adopted as aforesaid; 


(F) Induce, coerce or compel, or attempt 
to induce, coerce or compel any person to 
adhere to or enforce adherence to prices at 
which beer will be sold to any person, or 
to any group or class of persons; 

(G) Induce, coerce or compel any whole- 
saler to establish, adopt, issue or enforce 
minimum or suggested resale prices, mark- 
ups, margins of profit or discounts at which 
beer is sold or offered for sale to third 
persons; 

(H) Induce, coerce or compel any whole- 
saler to refrain from selling or otherwise 
discriminating in the sale of beer to any 
person, or to any group or class of persons; 

(I) Induce, coerce or compel, or attempt 
to induce, coerce or compel, any person to 
boycott or otherwise refuse to deal with any 
person engaged in the purchase, sale or 
distribution of beer. 


Nothing in this Section IV _ shall be 
deemed to prohibit defendants from pro- 
posing or supporting legislation or the adop- 
tion of local, state or federal regulations, 
relating to the purchase, sale or distribution 
of beer or from individually taking action 
required by local, state or federal legisla- 
tion or regulation. 


V 


[Specific Relief] 


(A) Each defendant is ordered and di- 
rected to mail to each of its members, 
within twenty days after the date of entry 
of this Final Judgment, a copy of said 
Final Judgment. 


(B) Within three months from the date 
of entry of this Final Judgment, each mem- 
ber of each defendant shall indicate its 
consent to be bound by the terms of this 
Final Judgment. Such consent shall be 
evidenced by such member executing in 
duplicate a consent annexed to a copy of 
this Final Judgment, one to be filed with 
this Court and one to be served upon plain- 
tiff herein. No person failing to sign and 
file such consent shall remain a member 
«of any defendant. 
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(C) Each defendant is ordered and di- 
rected, within ninety days from the entry 
of this Final Judgment, to institute and 
complete such proceedings as may be ap- 
propriate and necessary to amend its Charter 
and By-Laws so as to incorporate therein 
Sections IV and VI of this Final Judgment, 
and require as a condition of membership 
that all present and future members be 
bound thereby. 


VI 
[Fair Trade Contracts] 


(A) Each of the members of any de- 
fendant is enjoined and restrained from 
adhering to or maintaining any fair trade 
contract which fixes or controls the resale 
price of beer in Sangamon County, Illinois. 
To the extent that members of any defend- 
ant elect to make sales of beer in Sanga- 
mon County, Illinois, during the period of 
three years from the effective date of this 
Final Judgment, such sales shall be at 
prices individually determined without refer- 
ence to fair trade prices. 

(B) Each of the members of any defend- 
ant is enjoined and restrained for the three- 
year period provided for in subsection (A) 
of this Section VI from urging, suggesting, 
persuading or coercing any wholesaler to 
establish, adopt, issue or enforce minimum 
or suggested resale prices for beer. 

(C) Each of the members of any de- 
fendant is enjoined and restrained ‘from 
organizing, becoming a member of or par- 
ticipating in the activities of, directly of 
indirectly, any trade association or other 
organization, the purposes or functions of 
which relate to the distribution or sale of 
beer contrary to any provisions of this 
Final Judgment. 

VII 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made 
to its principal office, be permitted, subject 
to any legally recognized privilege: 

(A) Access, during regular office hours, 
to those parts of the books, ledgers, ac- 
counts, correspondence, memoranda and 
other documents and records in the pos- 
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session or under the control of defendant 
which relate to any matters contained in 
this Final Judgment; 

(B) Subject to the reasonable conveni- 
ence of defendant, and without restraint or 
interference from it, to interview its officers 
or employees, who may have counsel pres- 
ent, regarding any such matters. 

(C) Upon such written request defend- 
ant shall submit such reports in writing 
with respect to the matters contained in 
this Final Judgment as may from time 
to time be necessary to the enforcement of 
this Final Judgment. 


No information obtained by the means 
permitted in this Section VII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
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the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party for the purpose 
of securing compliance with this Final 
Judgment or as otherwise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, for the enforcement 
of compliance therewith, and for the pun- 
ishment of violation thereof. 


H, J. Heinz 


In the United States District Court for the Southern District of New York. Civil 
Actions Nos. 128-101 and 129-202, respectively. Filed April 25, 1958. 


Sherman and Clayton Antitrust Acts, and Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suits for Civil Damages—Pretrial Procedures— 
Consolidation of Actions.—Two separate antitrust actions were consolidated where the 
defendant in the two suits was the same and there were enough common and related 
issues of fact and law with respect to all claims as to indicate that it would be a needless 
waste of effort by the litigants and of judicial manpower to require two separate trials. 


See Private Enforcement and Procedure, Vol. 2, J 9013.425. 


Private Enforcement and Procedure—Suits for Civil Damages—Pretrial Procedures— 
Depositions—Priority—Where two separate antitrust actions against the same defendant 
were consolidated, the court ruled that since the defendant had already had an extended 
examination of one of the plaintiffs, the plaintiffs in the two actions could examine the 
defendant, Thereafter, the parties would alternately examine each other with the defendant 
examining each of the plaintiffs separately and the plaintiffs examining the defendant at 
the same time. 


See Private Enforcement and Procedure, Vol. 2, § 9013.775. 


For the plaintiff: Nims, Martin, Halliday, Whitman & Williamson, New York, N. Y. 
For the defendant: Rogers, Hoge & Hills, New York, N. Y. 


Memorandum tions brought against it—one by Gerber 


[Consolidation of Actions] 


Epwarp WEINFELD, District Judge [In full 
text]: The defendant Beech-Nut Life Savers, 
Inc. moves to consolidate two separate ac- 
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Products Company and the other by H. J. 
Heinz Company. Reference is made to the 
Court’s opinion filed on April 23, 1958 
denying a motion for a preliminary injunc- 
tion by Gerber in its action which contains 
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six separate claims charging Beech-Nut 
with various violations of the Sherman Act, 
the Robinson-Patman Act and the Lanham 
Act. 

[Causes of Action] 


The action by H. J. Heinz Company 
contains two counts. The first, in many 
respects, parallels the charges made in the 
Gerber action as to territorial price dis- 
crimination, inventory allowances, advertis- 
ing or promotional allowances and other 
practices in violation of § 2 of the Robinson- 
Patman Act. 

The second count charges violation of § 7 
of the Clayton Act, 15 U. S. C. § 18 in that 
the merger of Beech-Nut Packing and Life 
Savers resulted in an increase of economic 
power which enabled the merged company 
to engage in the predatory practices (re- 
ferred to in the first claim) and further 
charges that the merger was for the pur- 
pose and had the effect of lessening com- 
petition in the baby food market in California 
and in other lines of commerce. 

The Court’s opinion in the Gerber case 
shows how very much the claims of the 
two plaintiffs as against the defendant are 
interlaced. The same issues of fact as to 
price reduction, pricing, marketing, dis- 
tribution, inventory rebates, advertising and 
promotional allowances are present in both 
cases. The same fundamental facts in each 
case are substantial factors in the deter- 
mination of the ultimate respective claims. 


[Common Issues of Fact and Law] 


The fact that Gerber has alleged one 
claim under the Lanham Act which H. J. 
Heinz Company has not, or that Heinz 
has alleged a merger violation and Gerber 
has not, does not militate against a con- 
solidated trial. There are enough common 
and related issues of fact and law with 
respect to all claims as to indicate it would 
be a needless waste of effort by the litigants 
and of judicial manpower to require two 
separate trials. 
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The suggestion that one case may be 
tried to a jury whereas another to the 
Court without a jury presents no unusual 
obstacles. Cf. United States v. Yellow Cab 
Co., 340 U. S. 543, 555. 


[De positions—Priority | 


As to the motion for priority in the 
taking of depositions the Court upon the 
argument expressed the hope that counsel 
would follow the procedure outlined [in] 
Caldwell-Clements, Inc. v. McGraw-Hill Pub. 
Co. [1950-1951 Trape Cases § 62,812], S. D. 
NGYipeeL LeeLee Roe el SO eases panies 
apparently have been unable to agree. 


[Order of Taking Depositions] 


Since the defendant has already had an 
extended examination of the plaintiff in the 
Gerber action in connection with the motion, 
the plaintiffs in the two actions may now 
examine the defendant which examination 
shall extend for a period of two weeks, 
unless sooner terminated, following which, 
the defendant may examine the plaintiff 
Heinz for one week, and the plaintiff 
Gerber the following week and thereafter 
the plaintiffs shall again examine defendant, 
if required, over a two week period and 
thereafter the defendant [is] to examine the 
plaintiffs in the order indicated, until the 
examinations are completed. 


The examination of the defendant by each 
plaintiff shall be conducted at the same 
time, the attorney for the plaintiff Gerber 
to conduct the first examination and to be 
followed by the attorney for the plaintiff 
Heinz in the event it deems further exam- 
ination necessary. It should be pointed 
out that since the plaintiff Heinz was not 
present when the examination of Gerber 
was conducted by the defendant, such 
examination would not be binding upon 
Heinz and as a plaintiff it is entitled to 
avail itself of pretrial procedure. 


Settle order on notice. 
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[1 69,023] M. Robert Goodfriend and J. S. Levinson v. The Kansas City Star 
Company and Emil A. Sees. 


In the United States District Court for the Western District of Missouri, Western 
Division. No. 11303. Filed January 17, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—When Recovery Under Antitrust Laws May Be 
Barred—Tolling of Federal Statute of Limitations During Pendency of Government Suit 
—Time in Which Suit May Be Brought——A treble damage action filed subsequent to 
the effective date of the federal four-year statute of limitations was not barred by the 
federal statute, although the cause of action accrued more than 9%4 years prior to the 
filing of the action. The action had not been barred by a Missouri five-year statute of 
limitations; therefore, the federal statute of limitations was controlling. The running of 
the state statute of limitations had been tolled by the filing of a Government antitrust 
action. Furthermore, the action was not barred by the federal statute of limitations 
since the federal statute of limitations was tolled by the pendency of the Government 
antitrust action which was terminated after the plaintiff had filed its action. The court 
ruled that once the federal statute of limitations has been tolled by the bringing of a 
Government suit, the right to bring a private antitrust action is preserved for a period 
of suspension, which is “during the pendency of the Government suit, and for one year 
thereafter, whatever may have been the date when the cause of action arose, so long as 
it had not been barred by the statute of limitations, or was tolled.” 


See Private Enforcement and Procedure, Vol. 2, J 9010. 


For the plaintiffs: Sebree, Shook, Hardy & Ottman, Kansas City, Mo.; and Beagle 
and Benjamin, Kansas City, Mo. 


For the defendants: Watson, Ess, Marshall & Enggas, Kansas City, Mo. 


Memorandum and Order Overruling 
Motion to Dismiss 


[Statute of Limitations] 


iRicHARD M. Duncan, Chief Judge [Jn full 
text]: On September 24, 1957, plaintiffs 
instituted this suit under the provisions of 
§ 15 Title 15, U. S. C. A. to recover dam- 
ages for monopolizing and attempting to 
monopolize the dissemination of news and 
advertising in the Kansas City area. De- 
fendants have filed Motion to Dismiss on 
the sole ground that the action is barred 
by the statute of limitations, §15b Title 15, 


[Plaintiffs Allegations] 


The factual situation here presents a new 
question under the Federal Statute of Limi- 
tations. Plaintiffs allege that prior to Janu- 
ary 7, 1948, they were engaged in the 
publication of a small magazine devoted to 
the interests of high school and college 
youth, and that because of the illegal acts of 
the defendants, as alleged in their com- 
plaint, they were, on January 7, 1948, com- 
pelled to sell their publication at a substantiz 
loss. 


Whatever cause of action the plaintiffs 


ts eek may have had against the defendants ac- 
crued not later than January 7, 1948.7 
1 TIME TABLE OF EVENTS July 7, 1955—Congress enacted uniform 
December 24, 1945—Plaintiffs formed partner- federal four-year statute of 
ship to publish Prom Maga- limitations. 
zine. January 7, 1956—Federal four-year statute of 
March, 1946—Plaintiffs published first is- limitations effective. 
sue of Prom Magazine. June 17, 1957—United States criminal suit 
January 7, 1948—Plaintiffs sold their business against defendants termi- 
in Prom Magazine to third nated. 
parties. September 24, 1957—Plaintiffs instituted suit 
January 6,1953—United States instituted against defendants, 
civil and criminal _ suits November 15, 1957—United States civil suit 


against the defendants. 
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[Missourt Statute of Limitations] 


In the absence of a Federal statute, 
Missouri’s five year statute of limitations 
applied. 


[Government Actions Filed] 


On January 6, 1953, the United States 
filed two suits against the defendants, one 
criminal and one civil, charging them with 
the same violations of the antitrust laws 
as plaintiffs have charged in their com- 
plaint. Except for the intervening influence 
of these suits, plaintiffs% cause of action 
would have been barred by the state statute 
of limitations on January 7, 1953. But the 
filing of such suits tolled the running of the 
Statute. §16 Title 15 U.S. C. A. provided: 


“* * * each and every private right of 
action arising under said laws and based 
in whole or in part on any matter com- 
plained of in said suit or proceeding shall 
be suspended during the pendency thereof.” 


[Federal Statute of Limitations] 


On July 7, 1955, while plaintiffs’ cause of 
action was reposing in suspension as a re- 
sult of the tolling effect of the Government 
suits, Congress amended the Clayton Act, 
and the Federal law for the first time, pro- 
vided a period of limitation. In fact, two 
periods of limitation, one limiting the tolling 
period after the final judgment in a Govern- 
ment case to one year, and the other a 
universal statute of limitations of four 
years. The amendment, although approved 
on July 7, 1955, did not become effective 
until six months thereafter. [69 Stat. 282]. 


[Statutory Provisions] 
The Clayton Act, as amended, provides: 
Iditle US. Ws S.C, Aa] 


“8 15b. Limitation of actions 

“Any action to enforce any cause of 
action under sections 15 or 15a of this 
title shall be forever barred unless com- 
menced within four years after the cause 
of action accrued. No cause of action 
barred under existing law on the effective 
date of this section and sections 15a and 
16 of this title shall be revived by said 
sections.” 


“$16. Judgment in favor of Government 
as evidence; suspension of limita- 
tions 

“(a) A final judgment or decree hereto- 
fore or hereafter rendered in any civil or 
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criminal proceeding brought by or on be- 
half of the United States under the anti- 
trust laws to the effect that a defendant 
has violated said laws shall be prima facie 
evidence against such defendant in any 
action or proceeding brought by any other 
party against such defendant under said 
laws or by the United States under sec- 
tion 15a of this title, as to all matters 
respecting which said judgment or decree 
would be an estoppel as between the par- 
ties thereto: Provided, That this section 
shall not apply to consent judgments or 
decrees entered before any testimony has 
been taken or to judgments or decrees 
entered in actions under section 15a of 
this title. 

“(b) Whenever any civil or criminal 
proceeding is instituted by the United 
States to prevent, restrain, or punish vio- 
lations of any of the antitrust laws, but 
not including an action under section 15a 
of this title, the running of the statute of 
limitations in respect of every private 
right of action arising under said laws 
and based in whole or in part on any 
matter complained of in said proceeding 
shall be suspended during the pendency 
thereof and for one year thereafter; Pro- 
vided, however, That whenever the run- 
ning of the statute of limitations in respect 
of a cause of action arising under section 
15 of this title is suspended hereunder, 
any action to enforce such cause of action 
shall be forever barred unless com- 
menced either within the period of sus- 
pension or within four years after the 
cause of action accrued.” 


[Defendants Contention] 


It is the defendants’ contention that be- 
cause plaintiffs’ cause of action accrued 
more than four years before suit was filed, 
and also since plaintiffs’ complaint had not 
been filed during the period July 7, 1955, to 
January 7, 1956, it was barred by the four 
year provision of §15b, supra; that the in- 
tent of the Act was to bar all actions re- 
gardless of the law of the forum, or the 
tolling provisions of the section, after four 
years from the date the action accrued; and 
that the limitation applies retroactively to 
all actions regardless of when they accrued, 
and irrespective of the effect of the tolling 
provisions of §16 [either before or subse- 
quent to its amendment] upon the local stat- 
utes of limitations. 


[Cases Distinguished] 


The defendants have cited numerous cases 
in support of their contentions, yet none 
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are applicable for the determination of the 
question here presented. Moreover, the 
factual situation of the cited cases decided 
since the newly enacted Statutes of Limita- 
tions are wholly dissimilar to the present 
case. 

In Cardinal Films v. Republic Pictures 
Corp. [1957 Trape Cases { 68,584], 148 F. S. 
156 (S. D. N. Y. 1957) the court, after de- 
ciding for the defendant on the merits, 
stated that the statute of limitations affect- 
ing plaintiff's cause of action had not been 
tolled since his complaint was not “based 
in whole or in part on any matter com- 
plained of” in a prior Government suit. 
Hence, so much of the plaintiff’s claim ac- 
cruing more than four years before the 
filing of the complaint, was barred. 

In Solinski v. General Electric Co. [1957 
TRADE CASES { 68,671],:149 F. S. 784 (D. C. 
N. j. 1957) the plaintiff's cause of action 
accrued in October, 1940; the Government 
instituted its action against the defendant 
on January 27, 1941, tolling the statute of 
limitations until its termination on Decem- 
ber 6, 1953; plaintiff instituted his action 
on October 25, 1956. The plaintiff’s action 
was barred by limitations since he filed his 
complaint more than four years after his 
cause of action accrued, and more than one 
year after the termination of the Govern- 
ment suit. 

[Background] 


Before the amendment of §15, and the 
inclusion of the limitation provision, there was 
great confusion in the application of the 
various state statutes of limitations. There 
likewise was a wide variation in the periods 
of limitation, ranging from 1 to 20 years. 
This condition created a state of uncer- 
tainty as to the time when defendants might 
be subject to suits for violation of the anti- 
trust laws. To remedy this situation, the 
Congress fixed a universal statutory period 
of four years, which, apparently, was a gen- 
eral average of the states’ statutes of limita- 
tions. [See Vol. 2 U. S.C. C. & A. News 
1955 p. 2338 et seq.] 


Despite the effort of Congress to eliminate 
the confusion occasioned by the various and 
varying periods of limitation within which 
private antitrust actions could be brought, 
there is difference of opinion among lawyers 
as to the meaning of the congressional act. 
A reading of the congressional history also 
reveals some conflicting statements as to its 
meaning. 
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The Act [§ 16b] provides that whenever 
the running of the statute of limitations in 
respect of a cause of action arising under 
§15 of this title is suspended hereunder, 
“any action to enforce such cause of action 
shall be forever barred unless commenced 
either within the period of suspension or 
within four years after the cause of action 
accrued.” 


If the Act had said “if brought within 
the period of suspension, or one year there- 
after, and within four years of the time of 
accrual”, its application would be simple, 
and plaintiffs’ cause of action would be 
barred, but the Act uses the disjunctive “or” 
which indicates an alternative . .. one or 
the other. 

[Committee Report] 


Defendants urgently insist that after the 
Federal Act was passed on July 7, 1955, 
the plaintiffs were required to bring their 
action within the grace period before the 
Act took effect on January 7, 1956. To sus- 
tain their contention, they cite §4 of the 
Act [69 Stat. 282] which provided that the 
Act should not become effective until six 
months after its enactment; and the report 
of the Committee of the Senate explaining 
the purposes of the Act. [2 U. S. C. C. [&] 
A. N. 1955 supra]. 

The report stated: 

“Section 4 of the Bill provides that the 
effective date of the proposed legislation 
shall take effect 6 months after its enact- 
ment. This will give plaintiffs, whose 
actions have accrued more than 4 years 
prior to enactment of this legislation, but 
who are not yet barred from suing under 
local statutes of limitation, half a year’s 
grace within which to commence their 
suits.” 


This language, considered alone, would be 
quite persuasive of the soundness of de- 
fendants’ position if we do not read in con- 
nection therewith, the language used in ex- 
planation of §2 of the Act. (Hereafter 
quoted). 


Before the original Act was amended, 
there was no period of limitation upon the 
time after the entry of judgment in an ac- 
tion by the Government, during which a 
private cause of action should be brought, 
so long as it was within the period pro- 
vided by the state statute. It merely pro- 
vided for the tolling of the statute. The 
period during which the statute was tolled 
could be added to the period of limitation. 
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Assume, for example, a six year statute 
of limitations, of which one year had elapsed 
before a Government suit was commenced. 
Assuming further, that the Government ac- 
tion was terminated after two years, during 
which the statute of limitations was tolled, 
the plaintiff was entitled to bring his action 
any time within five years after the termina- 
tion of the Government suit. This would be 
giving full credit for the entire period of 
limitations, plus the period the statute was 
tolled, or a total of eight years during which 
the plaintiff could assert his claim. Under 
the newly enacted Federal statute of limita- 
tions, it would have been incumbent upon 
the plaintiff, in our example, to have insti- 
tuted his action within one year after the 
termination of the Government action to 
bring him within the period of limitations 
prescribed in § 15b or 16b, Title 15, U. S.C. A. 


[Suspension Period Limited] 


Apparently, it was this abuse which the 
Congress sought to remedy, but in doing so, 
it was very careful to retain the tolling 
effect of the Government’s suit on existing 
causes of action. It simply limited the sus- 
pension period during which an action might 
be brought, if such cause of action had 
existed for a greater period than 4 years. 
In explanation for the reasons for § 2, the 
report stated: 


“Section 2 of the bill would also amend 
Section 5(b) of the Clayton Act to pro- 
vide that the running of the statute of 
limitations (contained in proposed Section 
4B) shall, as to private rights of action 
under the anti-trust laws, be suspended 
during the pendency of any civil or criminal 
antitrust proceeding instituted by the 
United States (with the exception of pro- 
ceedings under proposed Section 4A) and 
for 1 year thereafter, provided that any 
such cause of action shall be barred un- 
less commenced either within the period 
of suspension or within 4 years of the 
time that it accrued.” 


[Purposes of Act—Committee Report] 


In a general discussion of the purposes of 
the Act, and after discussing some specific 
applications of the various state statutes of 
limitations, the Committee report used this 
language: 

“Tt can therefore be seen that not only 
are the provisions of State law establish- 


ing time limitations upon actions to recover 
a statutory liability inconclusive insofar 
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as ascertaining the correct period in which 
to bring suit is concerned, but they fre- 
quently create the additional problem of 
determining whether the statutory lia- 
bility imposed under the antitrust laws is 
in the nature of a penalty or forfeiture, or 
otherwise. 


“Tt is one of the primary purposes of 
this bill to put an end to the confusion 
and discrimination present under existing 
law where local statutes of limitations are 
made applicable to rights granted under 
our Federal laws. This will be accom- 
plished by establishing a uniform statute 
of limitations applicable to all private treble 
damage actions as well as Government 
damage actions, of 4 years.” 


The Committee further stated: 


“There are many instances where the 
statute of limitations as to a private cause 
of action may nearly have expired before 
suit is instituted by the Government un- 
der the antitrust laws. Although the stat- 
ute is tolled during the pendency of the 
proceedings brought by the United States, 
the plaintiff in a treble-damage action may 
find himself hard pressed to reap the 
benefits of the Government suit if, upon 
its conclusion, he has but a short time 
remaining to study the Government’s case, 
estimate his own damages, assess the 
strength and validity of his suit, and pre- 
pare and file his complaint. To alleviate 
such difficulties, the present bill would 
extend the tolling period not only for the 
duration of the Government’s antitrust 
suit, but for 1 year thereafter. This 
would guarantee all plaintiffs an ‘ade- 
quate period in which to take advantage 
of Government antitrust proceedings. 


“While the committee believes it im- 
portant to safeguard the rights of plain- 
tiffs by tolling the statute during the 
pendency of Government antitrust actions, 
it recognizes that in many instances the 
long duration of such proceedings taken 
in conjunction with a lengthy statute of 
limitations may tend to prolong stale 
claims, unduly impair efficient business 
operations, and overburden the calendars 
of courts. The committee believes the 
provision of this bill will tend to shorten 
the period over which private treble- 
damage actions will extend by requiring 
that the plaintiff bring his suit within 4 
years after it accrued or within 1 year 
after the Government’s case has been 
concluded, 

“While the committee considers it highly 
desirable to toll the statute of limitations 
during a Government antitrust action and 
to grant plaintiff a reasonable time there- 
after in which to bring suit, it does not 
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believe that the undue prolongation of 
proceedings is conducive to effective and 
efficient enforcement of the antitrust laws. 
The present bill would assure all plain- 
tiffs of at least 4 years from the time their 
cause of action accrued in which to in- 
stitute suit. It would also guarantee every 
plaintiff at least a year from the close of 
a Government antitrust suit to prepare 
his case and file his complaint. But in 
cases where the plaintiff's action had 
been suspended by the pendency of a 
Government antitrust proceeding, he would 
be required to bring his action either (a) 
within the suspension period, i. e., within 
1 year after the Government suit had 
terminated, or (b) within 4 years after 
his cause of action accrued.” 


If the Government suits had not been 
filed on January 6, 1953, plaintiffs’ cause of 
action would have been barred after the 
following day. The Federal statute was not 
enacted until 214 years after the cause of 
action would have been barred under the 
local law, except for the tolling of that 
statute by the action of the Government. It 
was another 6 months before it became 
effective. The report of the committee says 
that the purpose of the grace period was to 
give “plaintiffs, whose actions have accrued 
more than 4 years prior to enactment of 
this legislation but who are not yet barred 
from suing under local statutes of limita- 
tion, half a year’s grace within which to 
commence their suits.” 


At the time the Act was passed, and the 
grace period began, plaintiffs’ cause of ac- 
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tion was 7% years old. Unless the statute 
had been tolled, it could not have been 
brought within the grace period, but the 
statute was tolled, and the cause of action 
survived for the period of suspension. 


[Plaintiffs Within Period of Suspension] 


The plaintiffs, having commenced their 
action on September 24, 1957, were well 
within the period of suspension, since the 
Government action did not terminate until 
the entry of the consent decree in the civil 
action, on November 15, 1957. 


[Ruling] 


It is my opinion that, considering the 
language of the Act itself, and the legis- 
lative history, it was the intent of Congress 
that once the statute of limitations had 
been tolled by the bringing of a Govern- 
ment suit, the right to bring the action was 
preserved for the period of suspension, 
which was during the pendency of the 
Government suit, and for one year there- 
after, whatever may have been the date 
when the cause of action arose, so long as 
it had not been barred by the statute of 
limitations, or was tolled. 


[Conclusion] 


Therefore, it is my conclusion that plain- 
tiffs’ action having been commenced during 
the period of suspension, was timely brought, 
and that the Motion to Dismiss should be, 
and is hereby, overruled. 


[| 69,024] Magno Tronic Corporation v. General Electric Company. 


Industrial Electronics Corporation v. General Electric Company. 


In the United States District Court for the District of New Jersey. Civil Actions 
Nos. 1205-55 and 284-57, respectively. Filed February 5, 1958. 


Clayton Antitrust Act 


Private Enforcement and Procedure—When Recovery Under Antitrust Laws May Be 
Barred—Statutes of Limitations—Applicable Statute—A New Jersey two-year statute of 
limitations was held applicable to treble damage actions brought in a federal district court in 
New Jersey. The contention that the application of the two-year statute was a deprivation 
of due process, since a six-year statute of limitations was applicable under federal decisions 
existent at the time of the filing of the complaint, was rejected. The court noted that, no 
matter what the plaintiffs construed the law governing the filing of the claim to be, the New 
Jersey Supreme Court has found it to be the two-year statute. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100. 


Private Enforcement and Procedure—When Recovery Under Antitrust Laws May Be 
Barred—Federal Statute of Limitations—Claims Barred Under State Statute of Limita- 
tions.—Although a complaint was filed subsequent to the effective date of the federal four-year 
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statute of limitations, those claims in the complaint which arose prior to two years preced- 
ing the effective date of the federal statute of limitations were barred by a New Jersey 
two-year statute of limitations. The act creating the federal statute of limitations pro- 
vides that no cause of action barred under existing law (state law) on the effective date of 


the act shall be revived. 


See Private Enforcement and Procedure, Vol. 2, J 9010. 
For the plaintiffs: Furst, Furst & Feldman (Robert L. Wright, of counsel). 
For the defendant: Toner, Crowley, Woelper & Vanderbilt (Albert C. Bickford, of 


counsel). 
Opinion 
[Statute of Limitations] 


Meaney, District Judge [Jn full text]: 
These are civil actions brought under the 
Anti-Trust Laws by manufacturers and 
sellers of electric lamps. The question to 
be determined at this juncture is whether 
certain phases of these actions are barred 
by a statute of limitations. Since the same 
question arises in both cases, they may be 
considered together. 


[Time Sequence of Events] 


It will be helpful to note the time se- 
quence of events. 

1. The United States instituted suit 
against the defendant for violations of the 
Anti-Trust Laws of the United States on 
January 27, 1941. 

2. There was final judgment in favor of 
the United States against General Electric 
Company on December 6, 1953. 

3. Plaintiff, Magno Tronic Corporation, 
filed the instant suit on December 28, 1955. 

4. On January 7, 1956, an amendment to 
the Clayton Act, 15 U. S. C. A. § 15b, cre- 
ated a uniform four year statute of limita- 
tions for all civil anti-trust actions. 

5. Plaintiff, Industrial Electronics Cor- 
poration, commenced its suit against Gen- 
eral Electric Company on April 15, 1957. 


[Defense—Statute of Limitations] 


Each of these complaints alleges a con- 
tinuing breach of the anti-trust laws to the 
continuing injury of the plaintiffs from the 
time of their organization to October 7, 
1957, the date of filing of the amended and 
supplemental complaint. Therefore, de- 
fendant objected to two phases of each 
complaint. 


First, General Electric Company alleged 
that all acts prior to December 29, 1953 (in 
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the case of Magno Tronic Corporation) and 
January 7, 1954 (in the case of Industrial 
Electronics Corporation) were beyond the 
plaintiffs’ reach because barred by the ap- 
plicable state statute of limitations. 


Secondly, General Electric Company at- 
tacked the remaining allegations of illegal 
acts subsequent to the date specified, on the 
grounds that they failed to state a cause of 
action. This latter phase of the motion was 
denied so that the only question before the 
court is the applicability of the proper statute 
of limitations. 


[Applicable Statute] 


In the case of Gordon v. Loew's, Incorpo- 
rated [1957 Trappe Cases { 68,783], 247 F. 
2d 451 (3 Cir. 1957), the Court of Appeals 
for this circuit found that the New Jersey 
statute of limitations applied, citing the 
applicable law in footnote 3 at p. 454, and 
that the New Jersey statute of limitations in 
suits of this kind was the two year period 
imposed on penal suits. This determination 
was grounded on a decision of the Supreme 
Court of New Jersey, Addiss v. Logan Corp., 
rendered in 1957, 23 N. J. 142, 128 A. 2d 
462 (cited in Gordon, supra, at p. 455). 


[Federal Statute of Limitations] 


The new uniform federal statute of limi- 
tations of four years became effective Janu- 
ary 7, 1956, with this qualification: 

“No cause of action barred under exist- 
ing law on the effective date of this sec- 
tion and sections 15a and 16 of this title 
shall be revived by said sections.” 15 


SECA Sap: 


[Issue] 

This, then, is the heart of the matter. 
What was the “existing law on the effective 
date of this section”? And did it affect the 
suits at bar? 
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[Existing Law] 


The Gordon case, supra, determined the 
existing law to be that found by the Su- 
preme Court of New Jersey in the Addiss 
case, supra. As in the cases at bar, Gordon 
sought the application of the New Jersey 
six year statute which previous decisions in 
this circuit applied” However, the Court 
of Appeals found that its choice of the 
statute to apply must be guided by the 
Addiss case. The Gordon suit, therefore, 
was barred because he commenced his suit 
on March 3, 1955, and his cause of action 
accrued more than two years previous to 
that date. 


[Plaintiffs’ Contention] 


Plaintiffs in the instant suits object to 
the “retroactive” application of what was 
determined to be the New Jersey law in 
the Addiss case and applied in the Gordon 
case. It is plaintiffs’ contention that such 
an application is a deprivation of due process 
since under the law as plaintiffs appre- 
hended it under federal decisions existent 
at the time of the filing of these complaints, 
the six year statute of limitations applied. 


[State Court Ruling] 


That is the fallacy in plaintiffs’ argument. 
The law of New Jersey is as the New 
Jersey Supreme Court in the Addiss case 
found it to be. In fact the Court of Appeals 
comments that previous findings regarding 
the applicability of the six year statute did 
not have available the Addiss case which 
“sheds much light upon this question.” 
Gordon, supra, at p. 455. So that no matter 
what plaintiffs construed the law governing 
the filing of the claim to be, the fact re- 
mains that the New Jersey Supreme Court 
found it to be as set forth in the Addiss 
case resting on sound authority prior to the 
institution of the present suits, though 
admitting that some cases held otherwise 
(citing Shelton Electric case, supra, foot- 
note 1). 


1 Florida Wholesale Drug v. Ronson Art Metal 
Works (D. N. J. 1953) [1953 TRADE CASES 
| 67,483], 110 F. Supp. 573; Frank Solinski v. 
General Electric Company (D. N. J. 1957) [1957 
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[Gordon Case Followed] 


This court is guided by what it deems to 
be the finding of the Gordon case. The 
court appreciates fully the problems that 
arise when what was apparently the law is 
found by the highest tribunal not to be the 
law at all. See Great Northern Railway Co. 
v. Sunburst Oil & Refining Co., 287 U. S. 
358, and Erie R. R. Co. v. Tompkins, 304 
U. S. 64; and also 85 A. L. R. 262 which 
points out, in citing 7 R. C. L. at p. 1010: 


“The general principle is that a deci- 
sion of a court of supreme jurisdiction 
overruling a former decision is retrospec- 
tive in its operation, and the effect is not 
that the former decision is bad law, but 
that it never was the law.” 


Therefore, this court is constrained to fol- 
low the rule of the Gordon case. 


[Rulings] 


The defendant’s motion to dismiss the 
claims of Magno Tronic Corporation against 
General Electric Company existing prior to 
December 23, 1953, is granted because 
barred by the statute of limitations. 


The defendant’s motion to dismiss the 
claims of Industrial Electronics Corporation 
against General Electric Company existing 
prior to January 7, 1954, is granted because 
barred by the statute of limitations. It should 
be noted here that although the Industrial 
complaint was filed subsequent to the effec- 
tive date of the uniform federal statute of 
limitations act, the claims by Industrial prior 
to January 7, 1954, are expressly barred by 
the statute which bars actions already barred 
by existing law. 15 U.S. C. A. §15b. The 
Gordon case found the two year statute to 
be the existing law governing claims accru- 
ing in that period. 


This opinion may serve as findings of fact 
and conclusions of law. 


Let an order be submitted. 


TRADE CASES { 68,671], 149 F. Supp. 784; 
Shelton Electric Co. v. Victor Talking Machine 
Co. (D. N. J. 1922) 277 F. 433. 
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te [] 69,025] California Beverage and Supply Company v. Distillers Distributing Corpo- 
ration. 


In the California District Court of Appeal, Second District, Divisi 7 ivi 
22419. Dated March 27, 1958, istrict, Division Two. Civil No. 


Appeal from a judgment of the Superior Court of Los Angeles County. FREDERICK 
F. Houser, Judge. Reversed with directions. 


California Cartwright Act 


Combinations and Conspiracies Under State Laws—Practices—Refusal to Deal—Re- 
fusal to Renew Distributorship—Absence of Private Injury.—A distiller of alcoholic 
beverages did not violate the California Cartwright Act when it refused to renew a 
distributorship contract with a wholesaler because the wholesaler intended to distribute 
the products of one of the principal competitors to the distiller. There was no substantial 
evidence of any conspiracy, restraint of trade or other unfair competition. The wholesaler 
failed to establish the fact that it suffered any injury because of the distiller’s alleged 
violations of any of the antitrust laws and, therefore, could not maintain an antitrust 


action. 


See Combinations and Conspiracies, Vol. 1, J 2337, 2403. 
For the plaintiff-appellant: J. Albert Hutchinson. 
For the defendant-appellant: Lawler, Felix & Hall and John M. Hall. 


Action for damages for breaches of con- 
tract and for certain tortious conduct, in- 
cluding unfair competition, conspiracy and 
restraint of trade. Judgment for defendant 
reversed with directions. 


[Causes of Action] 


Fox, Presiding Justice [In full text except 
for omissions indicated by asterisks]: This 
litigation grows out of a contractual rela- 
tionship between plaintiff and defendant 
concerning the distribution of Calvert dis- 
tilled spirits. Plaintiff was awarded dam- 
ages for two asserted breaches of the contract. 
As to these issues defendant has appealed. 
Plaintiff also sought damages for other 
alleged breaches of contract and for certain 
tortious conduct, including unfair competi- 
tion, conspiracy and restraint of trade. The 
trial court directed a verdict in defendant’s 
favor upon all these issues. Plaintiff has 
appealed from this portion of the judgment. 


1 Plaintiff’s initial brief in this case, filed prior 
to the A. B. C. opinion, stated that ‘‘plaintiff’s 
appeal herein presents the same issues as are 
now pending before the Court in the [A. B. C. 
case], in which the defendants are identical, the 
plaintiffs are similarly situated and counsel are 
common to both cases.’’ The brief states 
further: ‘‘Since no material differences in the 
issues, proof and disposition of the withheld 
issues exist as between the two cases, plaintiff 
deems it inappropriate to repeat at length the 
outline of the facts, applicable statutes and 
rules of decision set forth in the briefs on file 
in the A. B. C. case and takes the liberty of 
referring the Court to the presentation in the 
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[Companion Case| 


This case is the companion of 4. B. C. 
Distributing Co. v. Distillers Distributing 
Corp. [1957 TrapE Cases § 68,844], 154 Cal. 
App. 2d 175 [316 P. 2d 71], recently de- 
cided by this court. The issues in the two 
cases are substantially the same,* and that 
decision is controlling on many of the issues 
raised herein. 


[Parties] 


Plaintiff is a wholesale distributor of alco- 
holic beverages. It purchases from manu- 
facturers and other distributors and resells 
to retail dealers. Defendant is, by virtue of 
successive mergers, the successor to Calvert 
Distillers Corporation. It manufactures Cal- 
vert products and sells them to distribu- 
tors. Prior to June, 1951, plaintiff had been 
a distributor of Calvert products in Los 
Angeles and Orange counties pursuant to a 
verbal agreement with Calvert. There were 


latter as equally applicable to the same points 
of discussion in this appeal in behalf of the 
plaintiff. 

“Plaintiff shall, in consequence, note only the 
distinctions between the two cases, and, unless 
otherwise indicated, the Court may assume that 
the arguments, statements of position and of 
the facts of this case are materially identical to 
those set forth in the A. B. C. written sub- 
mission. 

“The relationship of the parties and the con- 
tractual instruments asserted in the two cases, 
the industry background and merchandising 
and distribution practices, and controlling stat- 


utes are identical.”’ 
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also several other Calvert distributors ac- 
tive in those areas over the years, but 
by 1951 only three were active: plaintiff, 
Simon Levi, and A. B. C. During the period 
prior to June, 1951, each of the three dis- 
tributors had been at liberty to sell Calvert 
products in competition with the others to 
any retail liquor licensee anywhere within 
those areas. After June, 1951, Calvert re- 
stricted Simon Levi, A. B. C. and plaintiff 
each to an assigned territory. Since the 
territory assigned to each of the distribu- 
tors was different, the result was that each 
distributor had an exclusive area for the 
sale of Calvert products. As of March 1, 
1952, plaintiff and the other two distributors 
contracted in writing with Calvert. Each 
of the contracts covered a period of one 
year. At the termination of the first con- 
tract plaintiff entered into a second written 
contract with Calvert, effective March 1, 
1953. This is the contract involved in the 
present litigation. The contract appointed 
plaintiff “as a distributor” of Calvert prod- 
ucts. The territorial restrictions were essen- 
tially the same as before. 


In June, 1953, the distributors were 
notified by Calvert that there would be an 
“opening up” of the territory—i. e., the 
distributors would no longer be confined to 
assigned territories; instead, each would be 
permitted to sell anywhere in the entire 
territory. The distributors were happy about 
the new arrangement and readily agreed to 
its adoption. In effect the written contracts 
were modified by an executed oral agree- 
ment concerning territorial restrictions. 


[New Distributor Appointed] 


In October, 1953, Calvert appointed the 
Don W. Snyder Company as a Calvert dis- 
tributor for a territory which included Los 
Angeles and Orange counties. Plaintiff 
protested this appointment but continued 
its dealings with Calvert just as before. 


[Termination of Distributorship] 


On February 2, 1953, Mr. Froelich, a 
representative of Calvert, called on the 
president of plaintiff, Mr. Hillinger, and 
asked him if it was true that plaintiff was 
planning to “take on” a competing line of 
distilled spirits. Mr, Hillinger indicated 
that plaintiff was considering the matter 
but had made no definite decision. The 
next day Mr. Froelich told Mr. Hillinger 
over the telephone that plaintiff’s contract 
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would not be renewed: A letter dated 
February 1, 1954, from Hillinger to Calvert 
stated: “Please be advised that we are de- 
sirous of renewing our contract at the 
expiration of our agreement.” Mr. Froelich 
replied by letter on February 4, stating: 
“As I advised you previously we 
do not intend to renew your contract.” 

Thereafter, plaintiff commenced distribut- 
ing the competing line. It continued to 
order Calvert products in March, 1954, 
but these orders were not filled. Plaintiff 
commenced this action on November 1, 
1954. 


* CK OK 


[Defendant’s Appeal] 

Defendant’s appeal concerns the two as- 
serted breaches of contract found by the 
trial court. The trial court ruled as a 
matter of law that the appointment of 
Snyder as an additional Calvert distributor 
was a breach of contract. The court also 
ruled as a matter of law that Calvert 
breached the contract by failing to deliver 
162 cases of liquor during February 1954. 
The court submitted to the jury only the 
question of damages arising from these 
two breaches of contract. 


[Breach of Contract] 

Defendant contends that the court erred 
in ruling as a matter of law that the 
appointment of the Snyder Company as an 
additional distributor in the fall of 1953 
was a breach of an implied provision in 
the contract. Defendant’s contention is cor- 
rect. The trial court should have ruled as a 
matter of law that there was no such 
implied provision in the contract. * * * 

x Ok Ox 

Defendant’s next contention is that the 
trial court erred in ruling as a matter of 
law that Calvert failed to deliver 162 cases 
of liquor in February, 1954, thus causing a 
breach of the contract. The evidence sus- 
tains this contention. * * * The judgment 
must be reversed and the cause remanded 
for a new trial on this issue. * * * 

x OK Ok 


[Refusal to Deal] 


We turn now to the questions raised 
by plaintiff’s cross-appeal which have not 
already been discussed. These involve the 
various allegations of tortious conduct by 
Calvert. With one exception the material 
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allegations and facts proved in this regard 
are substantially the same as those in the 
Aen BwmeGs ease» (See 154: Cal, App. 2d at 
178-183.) We there answered the same 
contentions Which plaintiff makes in the 
instant case. (Pp. 187-193.) We pointed 
out that Calvert’s refusal to renew the 
contract because A. B. C. was taking on the 
line of one of Calvert’s principal competitors 
did not provide a sufficient basis for finding 
an antitrust law violation. We found no 
substantial evidence of any conspiracy, re- 
straint of trade or other unfair competition. 
And we found that plaintiff suffered no 
injury by reason of the provisions in the 
contract which it alleges are illegal. Our 
conclusions in the instant case are the same, 
and it is unnecessary here to duplicate our 
discussion in the A. B. C. case of the perti- 
nent authorities.” It will suffice to consider 
the additional recent cases upon which 
plaintiff now relies. One of these is Black 
v, Magnolia Liquor Co., 355 U. S. — [78 S. 
Ct. —, 2 L. Ed. 2d 5], in which the United 
States Supremie Court held that a whole- 
saler of alcoholic beverages who made tie-in 
sales (1. e., compelling a retailer to buy 
certain brands which he did not desire in 
order to obtain other brands which he did 
desire) violated section 5 of the Alcohol 
Administration Act, and that the suspension 
of the wholesaler’s license was therefore 


proper. The Black case has no application 
to the one at bar. There is no evidence 
of any tie-in sales in the instant case. 


Moreover, the Black case deals with a li- 
cense suspension by an administrative agency ; 
the question of the right of a private party 
to seek damages was not involved. One of 
the aims of the Alcohol Administration Act 
is to prohibit practices which are analogous 
to those prohibited by the antitrust law 
(Black v. Magnolia Liquor Co., supra), and 
we held in the 4. B. C. case that a violation 
of an antitrust statute is not actionable by 
a private party in the absence of any 


ea Cited 1958 Trade Cases 
California Beverage and Supply Co. v. Distillers Distributing Corp. 


74,055 


injury to him. (154 Cal, App. 2d at 191.) 
Since plaintiff has failed to establish the 
fact that it suffered any injury because of 
Calvert's alleged violations of the above 
act or any of the antitrust laws, it may not 
maintain an action based upon such alleged 
violations. 


[Other Decisions Inapplicable| 


Plaintiff also relies upon the recent case 
of Flintkote Co. v. Lysfjord [1957 TRapE 
Cases { 68,674], 246 F. 2d. 368. That case 
deals with an unlawful conspiracy to re- 
strain trade among contractors in the 
acoustical tile industry. It is not in point 
because there is not sufficient evidence in 
the instant case to establish any unlawful 
conspiracy to restrain trade. The court in 
the Flntkote case even recognized that 
“one engaged in private enterprise may 
select his own customers, and in the ab- 
sence of an illegal agreement, may sell or 
refuse to sell to a customer for good cause, 
or for no cause whatever.” (Flintkote Co. 
v. Lysfjord, supra, p. 376.) 

Plaintiff also relies upon two California 
cases decided subsequent to the A. B. C. 
decision. They are Garmon v. San Diego 
Bidg. Trades Council, 49 Cal. 2d — [320 
P. 2d 473], and Biakanja v. Irving, 49 Cal. 
Cio 16206 Pe Za a6] Neithenmotetiese 
cases has any relevancy to the issues be- 
fore us. 

[Unlawful Interference] 


There is one particular which makes the 
instant case significantly different from the 
A. B. C. case. One Donald Richardson, 
who was employed by plaintiff at the time 
of the trial, testified that he was working 
for Calvert during the latter part of 1953 
and the first few months of 1954. His job 
was to cooperate with the Calvert distribu- 
tors, check their inventories and aid them 
in securing orders for Calvert products 
from retailers. Mr. Richardson would some- 


5 The recent case of Milton v. Hudson Sales 
Corp. [1957 TRADE CASES [| 68,791]. 152 Cal. 
App. 2d 418 [313 P. 2d 936], supports our con- 
clusion in connection with plaintiff's allegations 
of unlawful refusal to deal on the part of Cal- 
vert. In that case the appellate court reversed 
the trial court and ordered judgment for de- 
fendants upon a cause of action alleging an 
unlawful agreement to eliminate the plaintiff as 
a dealer of Hudson automobiles. The court held 
(pp. 439-447) that the allegations and proof of 
defendants’ refusal to deal with plaintiff did 


Trade Regulation Reports 


not establish a cause of action under the 
Cartwright Act. See also Packard Motor Co. v. 
Webster Motor Car Co. [1957 TRADE CASES 
{ 68,682], 243 F. 2d 418, cert. denied, Webster 
Motor Car Co. v. Packard Motor Car Co., — 
Wace [= S1Ct 32 Taide 2dySs))_ Senwing 
Motor Co. v. Hudson Sales Corp. [1956 TRADE 
CASES { 68.292], 188 F. Supp. 899, aff’d [1956 
TRADE CASES { 68,564], 239 F. 2d 176, cert. 


denied, — U. S. — [— S. Ct. —, 2 L. Ea. 2d 
38], both of which are relied upon in the 
Milton case. 
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times take an order and telephone it in to 
one of the distributors. Early in February 
he was told that California Beverage & 
Supply Company was no longer to be a 
distributor and he was instructed to con- 
fine his operations to the other distributors. 
He testified that he thereafter instructed 
retailers that plaintiff was no longer a 
distributor and he sent their orders to one 
of the other distributors. He stated that 
on certain occasions during February, 1954, 
he diverted from plaintiff to other distribu- 
tors purchases by retailers who had regu- 
larly purchased their Calvert products from 
plaintiff. This testimony, if believed by the 
jury, would lend support to a finding that 
Calvert, through its employee, committed 
acts constituting unlawful interference with 
a business relationship during February, 
1954. The unjustifiable inducement of a 
third person not to enter into or continue 
a business relationship with another, or the 
wrongful interference with the formation 
of a contract, is an actionable tort in Cali- 
fornia. (Guillory v. Godfrey, 134 Cal. App. 
2d 628, 632 [286 P. 2d 474]; Masoni v. Board 
of Trade of San Francisco, 119 Cal. App. 
2d 738, 741 [260 P. 2d 205].) “Whether an 
intentional interference by a third party is 
unjustifiable and actionable depends on a 
balancing of the importance, social and 
private, of the objective advanced by the 
interference against the importance of the 
interest interfered with, considering all 
circumstances, among which the methods 
and means used and the relation of the 
parties are important.” (Masoni v. Board of 
Trade of San Francisco, supra, p. 742.) The 
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aforementioned testimony raised a question 
of fact—namely, whether or not Calvert 
was guilty of unlawful interference with 
plaintiff’s business relationships by divert- 
ing purchases from plaintiff during Febru- 
ary, 1954. It was error for the trial court 
to rule as a matter of law that the admitted 
conduct of Calvert’s employee, Richardson, 
Was not wrongful. The jury should have 
been permitted to determine this question 
and pass upon the credibility of Richardson. 
Therefore, there must be a new trial upon 
this issue. In the event that it is deter- 
mined upon a retrial that Calvert was 
cuilty of a tort in this connection, it should 
be noted that plaintiff's recovery should 
be limited to the damage it suffered during 
February, 1954. Richardson’s conduct after 
March 1, 1954, cannot be considered wrong- 
ful in view of the fact that plaintiff's 
distributorship expired on February 28. 
Even though plaintiff still had a quantity 
of Calvert products on hand, Calvert was 
at liberty to encourage retailers to pur- 
chase their supplies of its products from 
its then distributors. 


[ Reversed] 


The judgment is reversed and the cause 
remanded for a new trial on the two issues 
specified herein, and the trial court is di- 
rected thereafter to enter a new judgment 
not inconsistent with this opinion. Each 
party shall bear its own costs on this 
appeal. 


ASHBURN, J., and Kincamp, J. pro tem,* 
concurred. 


[69,026] United States v. Bethlehem Steel Corporation and The Youngstown Sheet 


and Tube Company. 


In the United States District Court for the Southern District of New York. Civil 


No. 115-328. Filed March 17, 1958. 


Case No. 1313 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Department of Justice Enforcement and Procedure—Discovery—Privileged Matter— 
Census Reports.—Manufacturers’ reports and other data required by law to be furnished 
to the Department of Commerce, Bureau of Census, are privileged against disclosure under 
the discovery provisions of the Federal Rules of Civil Procedure. Therefore, there was 
no basis upon which to direct the Department of Commerce to make reports, filed by 
steel producers with the Department of Commerce, available to the Department of Justice 
or to any person. The court noted that manufacturers’ reports were not within the embrace 
of “other records” which in the discretion of the Secretary of Commerce could be disclosed 
or made available to third parties. Moreover, since under the census statute the Secretary 
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of Commerce is empowered to make disclosure only in the event it is not detrimental to 
the person submitting the information, this involved an exercise of discretion, which 
Congress clearly intended as an executive function of the Secretary, and not a judicial 
function, The court further noted that the privilege created and the confidence to be 
respected was in favor of the corporation or the person filing the report. 


Since the defendant steel producers did not oppose the production of copies of their 
reports filed with the Secretary of Commerce (except upon the condition that the Govern- 
ment be required to supply them with reports filed by other steel producers with the 
Department of Commerce) it was unnecessary for the court to decide whether the de- 
fendants, as parties to a litigation commenced by reason of their proposed merger, would 
be entitled to assert the privilege. Furthermore, the information in the reports was, in 
substance, information already submitted to or otherwise available to the Government 
from defendants under pre-trial procedures. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.600. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and Allen A. Dobey 
and Donald F. Melchior, Attorneys, Department of Justice, Washington, D. C. 


For the defendants: Cravath, Swaine & Moore (Bruce Bromley and John H. Morse, 
of counsel), New York, N. Y., for Bethlehem Steel Corporation; and Simpson, Thacher 
& Bartlett (Whitney North Seymour and Richard Jones, of counsel), New York, N. Y., 
and Baker, Hostetler & Patterson (Howard F, Burns and Raymond T. Jackson, of 
counsel), Cleveland, Ohio, for Youngstown Sheet and Tube Company. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 
1958 Trade Cases ff 68,914. 


Opinion 
[Privileged Matter] 


Epwarp WEINFELD, District Judge [Jn full 
text]: The Government moves pursuant to 
Rule 34 of the Federal Rules of Civil Pro- 
cedure for an order requiring each defend- 
ant, Bethlehem Steel Corporation and The 
Youngstown Sheet and Tube Company, to 
produce copies of reports filed by them for 
the year 1954 with the Department of Com- 
merce, Bureau of Census. The reports, re- 


which is one brought by the Government 
to enjoin the defendants from proceeding 
with a proposed merger on the ground that 
it violates Section 7 of the Clayton Act. 


[Refused to Disclose Information| 


The Department of Commerce has de- 
clined to grant access to the reports or to 
make the information contained therein avail- 
able to the Department of Justice or to any 
other person. And it is for this reason that 


ferred to as Forms BC 67 J, were submitted 
to the Bureau of Census to aid that agency 
in preparing five year censuses of manu- 
facturers and other businesses required by 


LSU Ss Couey 


[Defendants’ Contentions] 


The defendants do not oppose production 
of copies of the reports so filed by them but 
urge that as a condition the Government be 
required to undertake, when requested by 
the defendants, to supply them with the 
BC 67 J reports filed by other major steel 
producers with the Department of Com- 
merce. They contend that the reports of 
all the producers are necessary to present 
a complete and rounded picture of the steel 
industry which they urge is relevant to a 
consideration of the basic issues in the action 
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the Department of Justice seeks production 
of the copies filed by the defendants. 


[Statutory Authority] 


The refusal of the Department of Com- 
merce to permit access to the filed data 
rests on statutory authority, 13 U. S. C. 
§§8, 9. In substance the statute contains 
provisions intended to protect those who, 
like the defendants, are required by law to 
furnish information to the Department of 
Commerce. 

Section 9 insofar as pertinent provides: 


“Information as confidential; exception 
(a) Neither the Secretary, nor any 
other officer or employee of the Depart- 
ment of Commerce or bureau or agency 
thereof, may, except as provided in sec- 


tion 8 of this title— 
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(1) use the information furnished under 
the provisions of this title for any purpose 
other than the statistical purposes for 
which it is supplied; or 

(2) make any publication whereby the 
data furnished by any particular estab- 
lishment or individual under this title can 
be identified; or 

(3) permit anyone other than the sworn 
officers and employees of the Department 
or bureau or agency thereof to examine 
the individual reports. 

(b) The provisions of subsection (a) of 
this section relating to the confidential treat- 
ment of data for particular individuals and 
establishments, shall not apply to the cen- 
suses of governments provided for by 
subchapter III of chapter 5 of this title, 
nor to interim current data provided for 
by subchapter IV of chapter 5 of this 
title as to the subjects covered by cen- 
suses of governments, with respect to any 
information obtained therefor that is com- 
piled from, or customarily provided in, 
public records.” (Italics supplied) 


[Alleged Exceptions | 


Despite the language of the statute the 
defendants urge that Congress did not in- 
tend to exclude details of the data contained 
in census reports filed by manufacturers 
from Court process. I cannot agree. The 
language of the statute is clear and unam- 
biguous. There is no basis for engrafting 
further exceptions upon those specified in 
the statute. One need not probe far to 
understand that when Congress imposed 
upon citizens the duty of disclosing infor- 
mation of a confidential and intimate nature, 
its purpose was to protect those who com- 
plied with the command of the statute. 
Apart from giving assurance to citizens that 
the integrity of the information would be 
preserved by the Government, another pur- 
pose was to encourage citizens to submit 
freely all data desired in recognition of its 
importance in the enactment of laws and 
other purposes in the national interests.’ 
Accordingly, Congress created a privileged 
status as to the information furnished to 
the Census Bureau and directed its con- 
fidential treatment so as to prevent misuse. 


However, the defendants urge that use of 
information furnished is permitted in certain 
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instances and that the provisions of Section 
9 are qualified by exceptions incorporated in 
Section 8 which provides: 


“(b) The Secretary may furnish tran- 
scripts or copies of tables or other census 
records * * * for state or local officials, 
private concerns or individuals. 

(c) In no case shall information fur- 
nished under the authority of this Section 
be used to the detriment of the persons to 
whom such information relates”. 

Under these provisions the defendants 
make a two fold argument. They contend 
that the words “other census records” are 
broad enough to include BC 67 J reports 
and further that the issue of whether detri- 
ment will be occasioned to the other steel 
producers is a matter for determination by 
the Court and not by the Secretary of Com- 
merce. 


[Legislative History] 


To support their position the defendants 
refer to the statements and arguments by 
a member of the House of Representatives 
in 1918 with respect to a predecessor bill 
who successfully secured the deletion of 
the words “other records” from that bill 
on the ground that they were broad enough 
to include manufacturers’ reports;” that not- 
withstanding, the Conference Committee re- 
inserted the words “other records” thereby 
suggesting that by the adoption of the bill 
as reported by the Committee, Congress 
intended to bring manufacturers’ reports 
within the embrace of ‘‘other records” which 
in the discretion of the Secretary of Com- 
merce could be disclosed or made available 
to third parties. 


Statements and arguments by a member 
of either House of the Congress made dur- 
ing the course of a floor debate of a bill 
do not necessarily reflect Congressional pur- 
pose.® A full reading of the debates demon- 
strate that the Representative’s remarks 
affords no basis to overrule the obvious 
intent of the sponsors of the bill to strengthen 
rather than to dilute the section relating 
to the confidential character of the filed 
reports. Moreover, the consistent position 
through the years of the Secretaries of Com- 
merce supported by opinions of succeeding 
Supp. 614, 619: Schwegmann Bros. v. Calvert 


Distillers Corp. [1950-1951 TRADE CASES 
| 62,823], 341 U. S. 384, 395-96. 


© 1958, Commerce Clearing House, Inc. 


Number 100—247 
5-12-58 


Cited 1958 Trade Cases 


74,059 


U.S. v. Bethlehem Steel Corp. 


Attorneys General,‘ reflects a practical inter- 
pretation of the statute® in harmony with 
its purpose to hold fast to the exceptions 
rather than to expand them. Further, since 
under Section 8 the Secretary of Commerce 
is empowered to make disclosure only in 
the event it is not detrimental to the person 
submitting the information, this involves an 
exercise of discretion, which Congress clearly 
intended as an executive function of the 
Secretary, and not a judicial function.’ 


[Waiver of Privilege] 


The defendants next urge, if I understand 
their position, that since the action is brought 
in the name of the United States Govern- 
ment and not the Department of Justice, 
the Government waived any privilege with 
respect to the reports. This argument, how- 
ever, assumes that the privilege was intended 
in favor of the Government. It disregards 
the fact that the privilege created and the 
confidence to be respected was in favor of 
the corporation or the person filing the 
report—in this instance the other steel pro- 
ducers. It also disregards the fact that the 
Department of Justice does not have pos- 
session of the reports, and that it, like the 
defendants, has been denied access to them 
by the Department of Commerce which at 
once distinguishes the instant case from 
those relied upon by the defendants such 
as United States v. Andolschek, 2 Cir., 142 
F, 2d 503; Fleming v. Bernardi, N. D. Ohio 
4 F. R. D. 270; Bowles v. Ackerman, 
Son) a Neyer ee Pe ZO0 ln cache oF 
the latter the documents were in the pos- 
session of the agency interested in the suit 
but which declined to produce them and 
involved prosecution or claims based on the 
very matters contained in the documents or 
matters sufficiently close to make them 


relevant. Thus these cases refuse to permit 
the Government to use a privilege as both 
a sword and a shield." 


Also, these cases involve a claim of privi- 
lege by a Governmental agency asserted 
under its own regulations promulgated pur- 
suant to a grant of statutory authority to 
make rules and regulations with respect to 
its functioning and the keeping of its rec- 
ords.* The Congressional grant of authority 
under which the regulations were issued 
was general and did not specify or refer to 
any privilege or confidence with respect to 
records. It was the agency itself which 
created the privilege. This is quite unlike 
the instant statute where Congress has 
recognized and created an express privilege. 
In this respect it is important to note that 
in Untted States v. Grayson, 2 Cir., 166 F. 
2d 863, the Court recognized an exception 
to the rule of the Andolschek case saying: 
“We need not say that there can never be 
situations in which a privilege created by de- 
partmental regulation will not prevail, just as 
it would prevail 1f Congress had created an un- 
conditional privilege, or if the evidence was in 
the possession of a state official, who could 
not be compelled to produce it”.? (Emphasis 
supplied) 


Likewise the decisions which require a 
party to produce copies of his income tax 
returns or to cause their production” do 
not support the defendants’ position. First, 
the returns which were compelled were 
those of a party to the litigation and not 
those of third parties not involved in the 
suit. Second, and more important, the 
Internal Revenue Code expressly provides 
that returns “ * * * shall constitute public 
records; but * * * they shall be open to 
inspection only upon the order of the Presi- 
dent and under rules and regulations pre- 


436 Ops. Att’y Gen. 362 (1930); 41 Id. No. 22 
(1953). 

5 Cf. United States v. Public Utilities Comm'n, 
345 Ui, S. 295, 315. 

6 Assuming arguendo that Congress had so in- 
tended, it raises serious constitutional issues. 
Cf. In re Ullman, S. D. N. Y., 128 F. Supp. 617, 
624, aff'd 221 F. 2d 760, aff'd 350 U. S. 422. 
See also Marbury v. Madison, 1 Cr. 137, 170; 
Decatur v. Paulding, 14 Pet. 497. 

7See also Firemans Fund Indemnity Co. v. 
United States, N. D. Fla. 103 F. Supp. 915, 
holding that the Government could avail itself 
of a privilege based on a departmental regula- 
tion only if it was not itself using the privileged 
information in the pending litigation. 

3 See, 6.9. 5 U. S. C. § 22 “The head of each 
department is authorized to prescribe regula- 
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tions, not inconsistent with law, for * * * pre- 
servation of the records, papers and property 
appertaining to it’’. 

2See also 4 Moore, Federal Practice {{ 26.25 
[6] and 26.25 [7] for a discussion of the cases 
pro and con on the issue of discovery of 
privileged documents from the Government in 
cases in which it is a party. 

10 The authorities are divided on the question 
of whether income tax returns are subject to 
discovery. See cases cited in Baim & Blank, 
Inc. v. Bruno-New York, Inc. [1955 TRADE 
CASES { 68,054], S. D. N. Y., 17 F. R. D. 346, 
348 n. 1. 

Except Mullen v. Mullen, 
F. R. D. 142. 


D. Alaska, 14 
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scribed by the Secretary or his delegate and 
approved by the President”’.* Here is ex- 
press Congressional authority whereby the 
records may be made available. In sharp 
contrast the census statute itself, except as 
specifically provided in Section 8, enjoins 
all persons including the Secretary of Com- 
merce and all his personnel from making 
any disclosure. Congressional purpose that 
filed information be kept inviolate is under- 
scored by another section which imposes 
substantial criminal sanctions for any un- 
authorized disclosure.* Had Congress in- 
tended to permit other exceptions to the 
privilege it could readily have provided a 
method as it did in the instance of tax 
returns or the records of the Veterans’ 
Administration.* 


[Conclusion] 


I am of the view that the purpose to 
protect the privacy of the information 
furnished to the Government is so clear 
and the public policy underlying the pur- 
pose so compelling that absent a clear 
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Congressional grant, there is no basis upon 
which to direct the Department of Commerce 
to make available to the Department of 
Justice or to any person the reports here 
sought. 


[Production of Defendants’ Reports] 


Since the defendants do not oppose the 
production of copies of their reports (ex- 
cept upon the condition noted) it is unnecessary 
for the Court to decide whether the de- 
fendants as parties to a litigation commenced 
by reason of their proposed merger, would 
be entitled to assert the privilege. Apart 
from this, the fact is, as the defendants 
concede, the information contained in the 
reports gives details with respect to de- 
fendants’ sales of steel products according 
to particular district offices from which each 
sale was made. In substance this is in- 
formation already submitted to or other- 
wise available to the Government from 
defendants under pre-trial procedures. 


Settle order in accordance with the 
foregoing. 


[| 69,027] General Electric Company v. A. Dandy Appliance Company, Inc. 
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Dissenting opinion filed April 30, 1958. 


West Virginia Fair Trade Act 


Fair Trade—Constitutionality of West Virginia Fair Trade Act—Nonsigner Provision 
—West Virginia Constitution—The nonsigner provision of the West Virginia Fair Trade 
Act is unconstitutional and void since it is an improper exercise of police power and 
contravenes the due process of law provision of the West Virginia Constitution. The 
protection which the Act purports to give is not reasonably related to the public morals, 
health, or welfare. Also, the West Virginia Fair Trade Act, insofar as it relates to rights 
against nonsigners, is void for the reason that the title of the Act did not meet the 
requirement of Section 30, Article VI of the West Virginia Constitution, which provides 
that no legislative act “shall embrace more than one object, and that shall be expressed 
in the title.’ The court noted that the title to the Act did not sufficiently indicate that 
nonsigners of fair trade contracts are included within its terms, and the words “to protect 
* * * the general public against injurious and uneconomic practices in the distribution of 
competitive commodities * * *” did not apprise the public that they may become pecuniarily 
liable for a violation of the nonsigner provision of the Act. 


See Fair Trade, Vol. 1, J 3085, 3258. 


vr For plaintiff: Jackson, Kelly, Holt and O’Farrell, and F. Paul Chambers, Charleston, 
SWE 


For the defendant: Charles M. Walker, Charleston, W. Va. 


i226 U.S. C. $6103: 

Sra sel@e Sova 

14 38 U. S. C. § 3201 provides that the records 
of the Veterans’ Administration ‘‘shall be con- 
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[Syllabus by the Court] 


1. The Fair Trade Act, as contained in 
Chapter 123, Acts of the Legislature, 1937, 
Regular Session, which provides that the 
sale of trade-marked items at a price less 
than that stipulated is a violation of the Act 
whether the seller is a party to the stipu- 
lated price contract or not, is unconstitutional 
and void as an arbitrary and unreasonable 
exercise of the police power because of 
having no substantial relation to the public 
health, safety or general welfare. 


2. Section 6 of Chapter 123 of the Acts 
of the Legislature, 1937, Regular Session, 
(Code 47-11-6) providing that any person 
“Wilfully and knowingly advertising, offer- 
ing for sale or selling any commodity at less 
than the price stipulated in any contract 
entered into pursuant to the provisions of 
this act, whether the person so advertising, 
offering for sale or selling is or is not a 
party to such contract, is unfair competition 
and is actionable at the suit of any person 
damaged thereby”, embraces a matter not 
stated in the title of said Act, nor germane 
to the matter stated in the title, and is 
therefore, unconstitutional and void, because 
violative of Section 30, Article VI of the 
Constitution of West Virginia, which pro- 
vides that no legislative act “shall embrace 
more than one object, and that shall be ex- 
pressed in the title.” 


[Opinion] 


" Ducxer, Judge [In full text]: This is a 
case certified by the Circuit Court of Kana- 
wha County on its own motion and in 
which Court the appellant, plaintiff below, 
filed its bill of complaint praying for an in- 
junction to restrain the appellee, defendant 
below, from wilfully and knowingly selling 
electrical appliances bearing the plaintiff’s 
trademark, at prices less or below the 
minimum retail sale prices fixed by the 
plaintiff under agreements with plaintiff's 
authorized dealers in West Virginia, the 
defendant not being such an authorized 
dealer or a signer of any such agreement, 
and the suit is one based upon alleged viola- 
tion of the so-called “Fair Trade Act” of 
West Virginia. 


[Plaintiff] 


The plaintiff, in its bill of complaint, al- 
leges: that it is a New York corporation 
authorized to do business in West Virginia; 
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that it is engaged in the business of manu- 
facturing electrical portable appliances and 
selling the same in West Virginia; that said 
appliances bear the plaintiff’s trademark 
“General (G. E.) Electric” and are in fair 
and open competition with appliances of the 
same general class made by others; that 
plaintiff has expended large sums of money, 
in excess of a million dollars, in promoting 
and advertising said appliances and has 
established a valuable reputation and good 
will for said appliances and for the trade- 
mark; that pursuant to the “Fair Trade 
Act” of West Virginia, (Chapter 123, Acts 
of the Legislature, 1937, Regular Session; 
Chapter 47, Article 11 of the Code of West 
Virginia, as amended), plaintiff entered into 
agreements, all in the same form, under 
which plaintiff stipulated minimum retail 
resale prices for said appliances and that 
said contracts are now in full force and 
effect; that plaintiff duly notified defendant 
of the existence of its “Fair Trade” agree- 
ments and of the minimum retail resale 
prices stipulated by plaintiff for such ap- 
pliances; that defendant at various times 
after such notice wilfully and knowingly 
sold such appliances at prices lower than 
those stipulated by plaintiff and not under an 
exception provision of such contract; that 
by reason of such price-cutting and other 
violations of the Fair Trade Act on the part 
of defendant, plaintiff’s trademark and good 
will are being jeopardized and the value 
thereof debased and plaintiff will suffer 
great loss and irreparable injury, and other 
retailers will not be able to sell said appli- 
ances at established retai] prices and may 
refuse to handle said appliances; and that 
plaintiff has no adequate remedy at law. 
Exhibits to the bill contain the form of 
contract made with others than defendant, 
and price lists, as well as affidavits to 
support the facts alleged. 


[Defendant's Contentions | 


The defendant demurred to the plaintiff's 
bill on the following grounds: (1) that 
plaintiff has made no allegation that de- 
fendant entered into any agreement with 
plaintiff stipulating minimum retail resale 
prices for appliances manufactured by plain- 
tiff; (2) that to make the “Fair Trade Act” 
of West Virginia applicable to the defend- 
ant, who did not enter into any contract 
with plaintiff providing for minimum retail 
resale prices for appliances, is not a proper 
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or legitimate exercise of the police power 
of the state, and is an invasion of the 
property rights of this defendant without 
due process of law; (3) that the West 
Virginia Fair Trade Act having been enacted 
in 1937 was void as of the date of its enact- 
ment because it was contrary to a Federal 
Statute known as the Sherman Anti-Trust 
Act, and is, therefore, still void and of no 
legal effect; and, (4) that Section 6 of the 
West Virginia Fair Trade Act is void as 
violative of Section 30, Article VI of the 
Constitution of the State of West Virginia, 
because Section 6 of the West Virginia Fair 
Trade Act brings an object into the Act 
which is not expressed in the title of the 
Act, therefore, said Section 6 of the Act is 
void as to a non-signer of a minimum retail 
resale price agreement such as this defendant. 


[Nonsigner Provision] 


Section 6 of Chapter 123, Acts of the 
Legislature, 1937, Regular Session, reads 
as follows: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of this act, whether the person so 
advertising, offering for sale or selling is 
or is not a party to such contract, is unfair 
competition and is actionable at the suit 
of any person damaged thereby.” 

We consider it unnecessary, in view of the 
recital of the issues, to quote the other 
sections of the statute. 


[Disposition Below] 


The Circuit Court overruled the defend- 
ant’s demurrer as to its first three grounds 
and sustained it on the fourth ground, hold- 
ing that the Fair Trade Act is void because 
it violates Section 30, Article VI of the 
Constitution of West Virginia, in that the 
title to the act is not sufficient to express 
its purpose of bringing within its scope a 
non-signer of Fair Trade agreements; and 
the Court certified to this Court the follow- 
ing questions, which though substantially 
are the same as those specified in the de- 
murrer, are exactly and expressly these: 


[Issues] 


(1) Is or is not the provision of the West 
Virginia “Fair Trade Act” (Acts of the 
Legislature, 1937, Regular Session, Ch. 123; 
W. Va. Code, as amended, Ch. 47, Article 
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11, Sec. 6), which requires the defendant to 
maintain certain minimum retail resale prices 
for appliances, even though the defendant 
did not enter into any contract with the 
plaintiff, providing for such minimum retail 
resale prices, a proper exercise of the police 
power of the State of West Virginia? 

(2) Is or is not the provision of the West 
Virginia “Fair Trade Act”, (Acts of 1937, 
Ch. 123; W. Va. Code, as amended, Ch. 47, 
Art. 11, Sec. 6), which requires the de- 
fendant to maintain certain minimum retail 
resale prices for appliances, even though 
the defendant did not enter into any con- 
tract with the plaintiff providing for such 
minimum retail resale prices, an invasion of 
the property rights of this defendant with- 
out due process of law? 

(3) Is or is not the West Virginia “Fair 
Trade Act”, (Acts of 1937, Ch. 123, Code, 
as amended, Ch. 47, Art. 11, Sec. 6), void 
and of no legal effect because enacted in 
1937, contrary to a Federal Statute known 
as the Sherman Anti-Trust Act? 


(4) Does or does not Section 6 of the 
West Virginia “Fair Trade Act’, (Acts of 
1937, Ch. 123; W. Va. Code, as amended, 
Ch. 47, Art 11, Sec. 6), in so far as it relates 
to rights against non-signers, embrace an 
object not expressed in the title of said Act 
so as to be rendered void as violative of 
Section 30, Article VI of the Constitution 
of the State of West Virginia? 


[Police Power—Due Process| 


The first and second questions certified 
may well be considered together because it 
must first be determined whether the Fair 
Trade Act is a proper exercise of the police 
power of the state, for if it is not, then it 
necessarily follows that it is not due process 
as to non-signers, but if the Act is within 
the police power of the state, the question 
of whether it violates the due process pro- 
vision of the West Virginia Constitution 
may still require consideration and determi- 
nation. 


[Old Dearborn Case] 


Although great reliance is placed by the 
plaintiff upon the case of Old Dearborn Dis- 
tributing Co. v. Seagram Distillers Corp., 299 
USP 183) 57 S. Giaysessy 1. Ed 100 =de- 
cided in 1936, and which involved a similar 
Fair Trade statute enacted in Illinois, and 
that case remains as authority for the validity 
of the West Virginia Act in so far as its 
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validity under the due process clause of the 
Federal Constitution is concerned, such au- 
thority is not conclusive upon this Court 
in determining whether such an Act is 
within the police power of this State or 
is violative of the due process of law provi- 
sion of the West Virginia Constitution, even 
though the provisions of both Rederal and 
State Constitutions are practically identical 
in language. However, our conclusion that 
the Act in question is not a proper exercise 
of the police power of this state will elimi- 
nate any necessity for holding the Act valid 
because it may not violate the Federal 
Constitution. We are of the opinion that 
the determination of the extent and limita- 
tions of the police power of this state re- 
mains a prerogative of the sovereignty of 
this state and any question of constitution- 
ality thereof under the Constitution of West 
Virginia is determinable by this Court. The 
converse proposition which was involved in 
the Old Dearborn Distributing Company case 
is not necessarily applicable to the case 
here before us for decision. 


Since the first enactment of these Fair 
Trade Laws there have been decisions in 
many of the states determining their valid- 
ity or invalidity, and the earlier decisions 
were mostly favorable to their validity, but 
as of the present time it appears that the 
decisions are more or less equally divided. 
With such respectable authority in favor of 
the positions of both plaintiff and defendant, 
it would not be too difficult to substantiate 
either position, but here it becomes neces- 
sary to define the police power of this state 
so far as the same is or is not applicable 


here, and decide the issue in this case 
accordingly. 
[State Rulings] 
Two States, namely, New Mexico and 


Ohio, have by their very recent decisions 
declared Fair Trade Acts an improper ex- 
ercise of the police power of the state, and 
accordingly, violative of the due process law 
provisions of their constitutions. Skaggs 
Drug Center, a Corporation v. General Electric 
Company, a Corporation [1957 TRADE CASES 
J 68,823], 315 P. 2nd 967; Union Carbide & 
Carbon Corp. v. Bargain Fair, Inc., et al. 
[1958 Trape Cases § 68,920], 167 O. S. — 
147 N. E. 2d 481. 


[New Mexico] 
The case of Skaggs Drug Center v. General 


Electric ct al., supra, contains a quite com- 
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plete review of many of the cases on this 
subject, and in addition thereto, the court 
has cited the extensive annotations con- 
tained in 125 A. L. R. 1335 and 19 A. L. R 
2d 1139, to which cases and annotations we 
now herein refer, in order to eliminate the 
necessity of citing and discussing in detail 
the opinions and decisions on this subject. 
Such a discussion will only result in a repe- 
tition of the authorities without affording 
additional reason or information. However, 
because the following pertinent paragraph 
quoted in the Skaggs case is so expressive 
of our reasoning, we insert the same with 
approval here, as follows: 


“The Supreme Court of Georgia in Cox 
v. General Electric Company, supra, in com- 
menting upon the decisions of other states 
as to the fair trade acts, made the fol- 
lowing oy pertinent statement (211 Ga. 


286, 85 S. E. 2d 519): 


““Tt is earnestly argued that a number 
of the supreme courts have upheld the 
validity of their Fair Trade Acts, which 
were almost, if not entirely, identical with 
the Georgia statute under consideration, 
and our attention is called to a number 
of decisions by the Supreme Court of the 
United States. We are aware of the fact 
that a number of the State Supreme 
Courts have upheld these acts, a number 
have not passed upon them, and others 
have held them invalid. We are also 
familiar with the conflicting decisions on 
this question by the Supreme Court of the 
United States, as pointed out in the, spe- 
cial concurring opinion of Chief Justice 
Duckworth in Harris v, Duncan, supra 
(208 Ga. 561, 67 S, E. 2d 692). We are 
here, however, dealing with the statutes 
of this State and with the question of 
whether or not they violate the Consti- 
tution of the State of Georgia. What the 
courts of other States have decided is not 
controlling, and this is one of the few 
powers left to States to decide for them- 
selves regardless of what the Supreme 
Court of the United States may or may 
not have decided. We are also familiar 
with the modern trend to allow the gov- 
ernment to encroach more and more upon 
the individual liberties and freedoms. So 
far as we are concerned, we will not strike 
down the Constitution of our State for 
this purpose; neither will we follow the 
crowd. The scheme described in the 
petition now under consideration permits 
a manufacturer, under the guise of protect- 
ing his property rights in a trade name and 
trademark, to control the price of his 
product down through the channels of 
trade into the hands of the ultimate con- 
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sumer, and into the hands of persons with 
whom he has no contractual relation 
whatever. This statute clearly violates the 
provisions of the due process clause of the 
Constitution of the State of Georgia.’” 


And further, at page 974, the Court 
concluded: 


“In view of the above, it will be deter- 
mined that §2, Chapter 44 of the Laws 
of 1937 (§ 49-2-2, N. M. S. A. 1953) is 
unconstitutional and void as an arbitrary 
and unreasonable exercise of the police 
power without any substantial relation to 
the public health, safety, or general wel- 
fare insofar as it concerns persons who 
are not parties to contracts provided for 
in § 1, Chapter 44, Laws of 1937 (§ 49-2-1, 
N. M.S. A. 1953).” 


[Ohio] 


In Union Carbide & Carbon Corp. v. Bar- 
gain Fair, Inc., supra, the Court, in holding 
that the Fair Trade Act was an unauthor- 
ized exercise of the police power and con- 
travened the “due process” provision of the 
Ohio Bill of Rights, said: 


“In recent years and in the light of 
present-day conditions, courts have be- 
come more critical of the fair trade acts 
and: have invalidated parts of them with 
increasing frequency. 


“Basically, those cases approving the 
acts im toto proceeded on the theory that 
a producer of a trademarked product, 
who has expended money and effort in 
establishing it on the market at a specified 
selling price, ought not to be subjected 
to the injury which cut-rate sales would 
entail; that the ownership of a trademark 
and goodwill is a property right which 
the law should protect and is assertable 
against all who sell the producer’s prod- 
ucts; and that price cutting is not only 
damaging to the goodwill and business 
of the producer but has a deleterious effect 
on the public as well. Also brought into 
the equation is the economic philosophy 
of the fair trade acts, which it is said bear 
a real and substantial relationship to 
the public welfare, and the proposition 
that their enactment is a matter for legis- 
lative determination in the exercise of the 
police power, with which the courts should 
not interfere, 


“On the other hand, the position taken 
by other courts is that the real effect of 
the fair trade acts is anticompetitive price 
fixing rather than the protection of the 
goodwill of trademarked products. Good- 
will should be measured by the price the 
goods can command in a competitive 
market and not by allowing the manufac- 
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turer to sell at a pegged retail price which 
he himself selects. In normal times, the 
inflexible price arrangements which the 
acts sanction are opposed to our tradi- 
tional concepts of free competition for 
the benefit of the consuming public, and 
the clause binding those who do not en- 
ter into a price-fixing contract with the 
manufacturer offends such concepts. Hence, 
the nonsigner clause interferes with the 
constitutional right of the owner of prop- 
erty to dispose of it as he pleases and 
represents the exercise of the police power 
for a private as opposed to a public purpose.” 


[Public Welfare] 


While much is said of the right of owners 
of trademarks and brands to have their 
property rights protected, and certainly 
such rights should be protected to such 
extent as may be compatible with the con- 
stitutional rights of the public, we do not 
think that the protection which the Act in 
question purports to give is reasonably re- 
lated to the public morals, health or welfare, 
and, as this Court has recently in the case 
of State v. Memorial Gardens Development 
Corp., — W. Va. —, 101 S. E. 2d 425, said: 

“All legislation under the police power 
must be within the constitutional inhibi- 
tions. Milkint v. McNeeley, 113 W. Va. 

804, 169 S. E. 790; Eubank v. City of Rich- 

Mond, 220 OLS. JG7. So.55 Cte 7G ao ele 

Ed 56." 


Though it is of great advantage to the 
plaintiff to have additional protection in 
the provision making it unlawful to sell 
trademark or brand articles below the prices 
fixed by the manufacturer, nevertheless the 
manufacturer or distributor is not deprived 
of his rights to make reasonable contracts 
with others in regard to the price at which 
such merchandise shall be sold, and he can 
protect himself by suits for enforcement or 
damages. To extend such manufacturer’s 
or distributor’s rights to the public generally 
is but another improper exercise of the 
police power and not in our opinion war- 
ranted, and being such is void, as in viola- 
tion of Section 10 of Article III of the 
Constitution of West Virginia, which pro- 
vides that: 

“No person shall be deprived of life, 
liberty, or property, without due process 
of law, and the judgment of his peers.” 


[Nonsigner Provision Invalid] 


So from the foregoing we are of the opin- 
ion, and so hold, that the so-called “Fair 
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Trade Act”, Chapter 123, Acts of the Legis- 
lature, 1937, Regular Session, Chapter 47, 
Article 11, Section 6 of the Code of West 
Virginia, as amended, is not a proper exer- 
cise of the police power of the state and 
is unconstitutional, and the answer to the 
first certified question is in the negative and 
the answer to the second certified question 
is in the affirmative. 


[Other Questions] 


As there is not before us in the question 
certified the subject whether a so-called 
“Fair Trade Act” is within the police power, 
our decision herein is restricted to the 
specific legislative act in question. This 
Court should consider only such questions 
as have been decided by the trial court and 
by it certified here. Means v. Kidd, 136 W. 
Va. 514, 67 S, E. 2d 740. 


As to the third and fourth’ questions 
certified, there is, in view of the foregoing 
conclusion as to the invalidity of such Act, 
hardly any necessity for determining these 
two questions certified, but inasmuch as the 
Circuit Court passed upon these points, and 
the questions being so certified to this Court 
while the case remains pending in that 
Court, we will discuss such questions to a 
limited extent. 


[Reenactment] 


The third question is whether the Fair 
Trade Act is void because of the Federal 
Statute known as the Sherman Anti-Trust 
Act, inasmuch as the Fair Trade Act was 
enacted before the Federal Statutes known 
as the Miller-Tydings Act and the McGuire 
Act, and there was thereafter no re-enact- 
ment of the West Virginia Fair Trade Act. 
These Federal Statutes made the Fair Trade 
Acts of states exceptions to the Sherman 
Anti-Trust Act, and effective in interstate 
commerce. It is generally held that where 
a legislative act is totally void, not in any 
degree enforceable at the time of its enact- 
ment, it cannot be converted into a valid 
statute by the removal of the cause of its 
invalidity as this could be done only by a 
re-enactment of the statute after removal 
of the cause of the invalidity. State v, Miller, 
66 W.: Va. 436, 66 S. E. 522. But. there is 
much authority that holds that this inabil- 
ity to enforce the provisions of a statute, 
as was here the inability to enforce the 
statute in so far as it applied to interstate 
commerce before the subsequently enacted 
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Miller-Tydings and McGuire Acts, does not 
invalidate the Act, but simply leaves it 
ineffective to the extent it may at any time 
be unenforceable. State of West Virginia v. 
Adams Express Co., 219 Fed. 794; State v. 
Davis, 77 W. Va. 271, 87 S. E. 262. Regard- 
less of what may be the correct rule, this 
point has become moot in this case and un- 
necessary for decision, because of our ruling 
on the first two questions. It makes no 
difference here whether the Fair Trade Act 
may have been valid or invalid because of 
limitation of the said Sherman Anti-Trust Act. 


[Title of Act—Constitutionality] 


The remaining question is whether or not 
the Fair Trade Act, because of Section 6 
thereof providing for rights against non- 
signers of the contracts made by the manu- 
facturers with their distributors or retailers, 
is void for the reason that the title to the 
Act does not meet the requirements of Sec- 
tion 30, Article VI of the Constitution of 
West Virginia. The Circuit Court held that 
the Act was void because of its failure in 
this regard. 


[Constitutional Provision] 


The pertinent Consitutional provision, 
namely, Article VI of Section 30, is as 
follows: 


“No act hereafter passed, shall embrace 
more than one object, and that shall be 
expressed in the title. But if any object 
shall be embraced in an act which is not 
so expressed, the act shall be void only 
as to so much thereof, as shall not be so 
expressed, and no law shall be revised, 
or amended, by reference to its title only; 
but the law revived, or the section amended, 


shall be inserted at large, in the new 
ACH Mais” is 


[Title of Act] 


The title to the Fair Trade Act, Chapter 
123, Acts of the Legislature, 1937, Regular 
Session, is as follows: 


“An act to protect trade-mark owners, 
producers, distributors and the general 
public against injurious and uneconomic 
practices in the distribution of competi- 
tive commodities bearing a distinguishing 
trade-mark, brand or name, through the 
use of voluntary contracts establishing 
minimum resale prices and providing for 
refusal to sell unless such minimum. re- 
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[Prior Decision] 


This act was involved in the recent case 
of General Electric Co. v. Wender [1957 
TRADE CASES { 68,718], 151 F. Supp. 621, in 
which the District Court of the United 
States for the Southern District of West 
Virginia, held that the title to the Act was 
not sufficient under the aforesaid constitu- 
tional provision, although this case is now 
pending on appeal to the United States 
Court of Appeals for the Fourth Circuit. 
In the District Court’s opinion, Judge 
Moore said: 


“Tt has been held many times by the 
Supreme Court of Appeals of West Vir- 
ginia that ‘the language of the title’ of 
an act of the legislature ‘should be con- 
strued in its most comprehensive and 
liberal sense favorable to the validity of 
the act;’ that only where it is ‘manifest 
that the contents of the act are not within 
the title’ should the act be declared in- 
valid; and that ‘all doubt will be resolved 
in favor of the constitutionality of the 
statute.’ It has been said that the test 
of sufficiency is whether the title ‘will 
convey to persons interested in the actual 
subject matter enough information to pro- 
voke the reading of the act,’ and that so 
long as the title fairly reflects ‘the purpose 
of the act, it was not necessary to descend 
to particulars in the title’ See State v. 
Mines, 1893, 38 W. Va. 125, 18 S. E. 470; 
City of Wheeling ex rel. Carter v. American 
Casualty Co., 1948, 131 W. Va. 584, 48 
S. E. 2d 404, 410; Sypolt v. Shaffer, 1947, 
130 W. Va. 310, 43 S. E. 2d 235, 239: State 
ex rel. Hallanan v. Thompson, 1917, 80 W. 
Va. 698, 93S. E. 810. 


“On the other hand, it has been made 
equally clear by decisions of the same 
court that in cases where the act itself 
flatly contradicts what its title imports it 
must be stricken down under the consti- 
tutional mandate, In the case of Stewart 
v. Tennant, 1903, 52 W. Va. 559, at page 
569, 44 S. E. 223, at page 227, one of the 
greatest of West Virginia Judges, Bran- 
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through the legislature, carrying all kinds 
of measures, concealed in all forms, and 
neither legislator nor the public could, 
with any degree of certainty, fully know 
their contents. * * * 

“‘Although the courts construe this 
provision, in cases not within the mis- 
chiefs sought to be remedied by it, so as 
to sustain legislation, they rigidly enforce 
it in all cases falling within those mis- 
chiefs, and it makes no difference how 
meritorious the act may be. If the con- 
stitutional provision has been disregarded 
in the passage of it, it cannot be sustained.’ ” 


And as was said by this Court in Elhott 


. Hudson, 117 W. Va. 345, 185 S. E. 465: 


“The purpose of such a constitutional 
provision is the protection of both the 
legislators and the public. At the outset, 
it is advisable that by the title of a bill 
pending in a legislature, all persons shall 
be thereby reasonably informed of its 
purport—the legislator in order that he 
may be initially advised of the nature of 
the proposition which he is called upon to 
support or oppose; and the citizen that 
he may have opportunity to advocate or 
resist the proposed enactment. To sub- 
merge an important proposition in the 
body of an act with wholly inadequate 
reference thereto, if any, in the title, not 
only is subversive of the principle just 
discussed that all interested persons should 
be fairly informed of the import of pend- 
ing legislation, but is destructive of the 
American concept of the necessity of open 
consideration of legislative matters. Such 
concealment tends to deception. And, 
then, after the passage of an act, the suf- 
ficiency of its title is of primary import- 
ance, both as to those who might claim 
advantage of its provisions, and the per- 
sons against whom it will operate. For 
these reasons, a title which does not 
furnish at least a ‘pointer’ to a challenged 
provision of the act is insufficient.” 


[Title of Act Insufficient] 
The title to the Fair Trade Act so enacted 


non, in discussing the constitutional pro- 
vision concerning clear titling of acts of 
the legislature says: 


““The purpose of this provision, as de- 
clared by the courts, is to prevent the 
enactment of laws, in a clandestine and 
stealthy manner, by compelling a state- 
ment in the title of the act, of its aim and 
purpose, to the end that the public, as 
well as members of the legislature may 
conveniently and certainly know the char- 
acter of pending legislation. But for this 
provision, omnibus bills could be put 
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by the Legislature does not sufficiently in- 
dicate that non-signers of contracts for the 
sale of merchandise at prices fixed by the 
manufacturers or distributors are included 
within its terms and the words “to protect 
* * * the general public against injurious 
and uneconomic practices in the distribution 
of competitive commodities * * *”’ do not 
in our opinion apprise the public that they 
may become pecuniarily liable for a viola- 


tion of its provisions as specified in Section 
6 of the Act. 
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[Conclusion] 


For the reasons stated, we are of the 
opinion to, and so hold, that the so-called 
“Fair Trade Act”, Chapter 123, Acts of the 
Legislature, 1937, Regular Session, is not a 
Proper exercise of the police power aiid is 
unconstitutional and void as violating the 
due process of law provisions, and as not 
containing a title sufficiently expressing its 
purpose, as required by the Constitution of 
West Virginia. 

Affirmed in part; reversed in part. 


[Dissenting Opinion] 

Givem, Judge (dissenting) : Since the ma- 
jority decides that the title to the Act in 
question was insufficient, it necessarily fol- 
lows that the Act was void from its sup- 
posed beginning. That being true, the Act 
was never of any force, and could not have 
actually violated or affected any consti- 
tutional or other right of any person. Never- 
theless, the majority proceeds, in violation 
of universally recognized rules relating to 
the duties of courts in regard to adjudging 
solemn Acts of Legislatures void, to decide 
constitutional questions. The sufficiency of 
the title to the Act was logically the first 
question to have been considered by the 
Court. 

My understanding of the majority opinion, 
as it relates to the constitutionality of the 
Fair Trade Act, is that the power of the 
Legislature in the passage of the Act in 
question was so arbitrarily exercised as to 
render the Act itself unconstitutional and, 
impliedly, at least, that the passage of a 
Fair Trade Act is within the legitimate 
reaches of the legislative branch of the 
State Government. I agree that such legis- 
lation is within the police power of the 
State, and that such power must not be 
arbitrarily or capriciously exercised. I can 
not believe that the power of the Legisla- 
ture as to the Act here involved was arbi- 
trarily exercised. 

The only basis for the holding that the 
power was arbitrarily erercised rests on the 
inclusion of the Act of the provisions 
relating to non-signers of contracts. it being 
contended that such provisions constitute arbi- 
trary interference with the rights of free- 
dom of contract, amounting to denial of due 
process, and not within the meaning of the 
general welfare provision. 


| Fair Trode—Public Welfare] 


All pertinent authority, I think, is to the 
effect that “Private contract rights must yield 
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to the public welfare.” Part Point 9, Sylla- 
bus, Mill Creak Coal & Coke Co. v. Public 
Service Commission, 84 W. Va. 662, 100 S. E. 
557, 7 A. L. R. 1981. See Public Service 
Commission of West Virginia v. Harpers 
Ferry and Potomac Bridge Co., 114 W. Va. 
291, 171 S. E. 760. Certiorari denied 292 
U.S. 624, 54 S. Ct. 628, 78 L. Ed. 1479. In 
Chicago, Burlington & Quincy Railroad Co. 
v. McGuire, 219 U. S. 549, 557, 31 S. Ct. 259, 
282, 55 L. Ed. 328, Mr. Justice Hughes, speak- 
ing for a full Court, said: “* * * But it was 
recognized in the cases cited, as in many 
others, that freedom of contract is a quali- 
fied, and not an absolute, right. There is no 
absolute freedom to do as one wills or to 
contract as one chooses. The guaranty of 
liberty does not withdraw from legislative 
supervision that wide department of activity 
which consists of the making of contracts, 
or deny to government the power to pro- 
vide restrictive safeguards. Liberty implies 
the absence of arbitrary restraint, not im- 
munity from reasonable regulations and pro- 
hibitions imposed in the interests of the 
community. Crowley v. Christensen, 137 U.S. 
[86] Tat page So) [INS MGty 13,834 es eee 
626]; Jacobson v. Commonwealth of Mas- 
sachusetts, 197 U. S. 11 [25 S. Ct. 358, 49 L. 
Ed. 643]. ‘It is within the undoubted power 
of government to restrain some individuals 
from all contracts, as well as all individuals 
from some" contracts + )*) 77) Phis Court 
has followed the more modern doctrine in 
holding that the general welfare provision is 
not to be narrowly limited; that “ ‘Neither 
the “contract” clause nor the “due process” 
clause (of Federal and State Constitutions) 
has the effect of overriding the power of 
the State to establish all regulations that 
are reasonably necessary to secure the 
health, safety, good order, comfort, or general 
welfare of the community,’ Atlantic Coast 
Line v. Goldsboro, 232 U. S. 548, 558, 58 L. 
Ed. 721.” Point 3, Syllabus, Public Service 
Commission of West Virginia, a Corporation 
v. Harpers Ferry and Potomac Bridge Com- 
pany, a Corporation, supra. That questions 
of Fair Trade are of general welfare, of pub- 
lic concern, I can not doubt. The fact that 
all states of the Union except three have 
enacted such legislation is, in my opinion, 
conclusive proof of such general interest 
and welfare. 

It is true that the courts of a few of the 
states have held such Acts unconstitutional 
or, for some other reason, invalid or ineffec- 
tive, but such Acts have been generally up- 
held, against seemingly every possible point 
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of attack. See Max Factor & Co. v. Kuns- 
man, 5 Cal. 2d 446, 55 P. 24.177; Scoville Mfg. 
Co. v. Skaggs Pay Less Drug Stores [1955 
Trave Cases § 68,234], 45 Cal. 2d 881, 291 
P. 2d 936; Burroughs Wellcome & Co. v. 
Johnson Wholesale Perfume Co. [1940-1943 
TraveE Cases 956,194], 13 Conn. 596, 24 A. 
2d 841; Klein v. National Pressure Cooking 
Co. [1948-1949 Trape Cases { 62,378], 31 Del. 
Ch. 459, 64 A. 2d 529; General Electric Co. 
v. Klein [1954 Trapve Cases { 67,774], — Del. 
—, 106 A. 2d 206; Seagram-Distillers Corp. v. 
Old Dearborn Dist. Co., 363 ll. 630, 2 N. E. 
2d 940; Joseph Triner Corp. v. McNeil, 363 Ill. 
559, 2 N. E. 2d 929, 104 A. L. R. 1435; Bar- 
ron Motor, Inc. v. May's Drug Stores {1940- 
1943 Trape Cases { 56,023], 227 Iowa 1344, 
291 N. W. 152; Lowa Pharmaceutical Assn. v. 
May's Drug Stores [1940-1943 Trapr CAsEs 
1 56,071], 229 Iowa 554, 204 N. W. 756; 
Goldsmith v. Mead Johnson & Co, {1932-1939 
TRADE CASES J 55,232], 176 Md. 682, 7 A. 2d 
176; Home Utilities Co. v. Revere Copper & 
Brass [1956 TrapE Cases { 68,316], 209 Md. 
610, 122 A. 2d 109; General Electric Co. 
v. Kimball Jewelers [1956 TRADE CASES 
7 68,291], 333 Mass. 665, 132 N. E. 2d 652; 
W. A, Sheaffer Pen Co. v. Barrett [1950-1951 
TRADE CASES § 62,611], 209 Miss. 1, 45 So. 2d 
838; Johnson & Johnson v. Weissbard {1932- 
1939 TravE Cases § 55,159], 121 N. J. Eq. 585, 
191 A. 873; General Electric Co. v. Packard 
Bamberger & Co. [1954 TrapE Cases { 67,643], 
14 N. J. 209, 102 A. 2d 18; Lionel Corp. v. 
Grayson-Robinson Stores, Inc. [1954 TRAvE 
CAsEs § 67,717], 15 N. J. 191, 104 A. 2d 304; 
Bourjois Corp. v. Dorfman [1932-1939 Trapr 
Cases $55,155], 273 N. Y. 167, 7 N. E. 2d 
30, 110 A. L. R. 1411; General Electric Co. v. 
Masters [1954 Trane Cases [67,776], 307 
N. Y. 229, 120 N. E. 2d 802; Ely Lilly & Co. 
v. Saunders [1932-1939 Trape Cases {| 55,243], 
ZG. N G63, 49S Be 2de5284 1255 Avesta. 
1308; Union Carbide & Carbon Corp. v. Bar- 
gun Faw [1955 Trape Cases § 68,179], 58 
Ohio O. [S.] 145, 130 N. E. 2d 255; Burche 
Co. v. General Electric Co. [1955 Trapr Cases 
{ 68,078], 382 Pa. 370, 115 A. 2d 361; Miles 
Laboratories v. Owl Drug Co. [1940-1943 
Trave Cases { 56,078], 67 S. D. 523, 295 N. 
W. 292; Frankfort Distillers Corp. v. Liberto 
[1950-1951 Trapr Cases {[ 62,654], 190 Tenn. 
478, 230 S. W. 2d 971; Seagram Distillers 
Co. uv. Corenswet [1955 Trave Cases J 68,108], 
198 Tenn. 644, 281 S. W. 2d 657; Sears v. 
Western Thrift Stores of Olympia [1940-1943 
Trave Cases { 56,152], 10 Wash. 2d 372, 116 
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P. 2d 756; Weco Products Co. v. Reed Drug 
Co. [1932-1939 Trape Cases § 55,166], 225 
Wis. 474, 274 N. W. 426; Bulova Watch Co. 
v. Anderson [1955 Trape Cases { 68,036], 
270 Wis. 21, 70 N. W. 2d 243; Union Carbide 
and Carbon Corp. v. White River Distrib. 
[1955 Trape Cases § 67,953], 224 Ark. 558, 
275 S. W. 2d 455; Olin Mathieson Chemical 
Corp. v. Francis [1956 TRADE Cases { 68,463], 
134 Colo. 160, 301 P. 2d 139; Bristol-Myers 
Co. v. Webb’s Cut Rate Drug [1932-1939 
Trade Cases 955,217], 137 Fla. 508, 188 So. 
91; Liquor Stores, Inc. v. Continental Dis- 
tilling Corp. (Fla.) [1948-1949 TrapE CASES 
{ 62,396], 40 So. 2d 371; Seagram Distillers 
Corp. v. Ben Greene, Inc. (Fla.) [1950-1951 
Trave Cases § 62,913], 54 So. 2d 235; Miles 
Laboratories v. Eckerd (Fla.) [1954 TraprE 
Cases { 67,700], 73 So. 2d 680; Grayson- 
Robinson Stores, Inc. v. Oneida [1953 TRADE 
Cases J 67,442], 209 Ga. 613, 75 S. E. 2d 161; 
Bissell Carpet Sweeper Co. v. Shane Co. [1957 
TRADE CASES J 67,717], — Ind. —, 143 N. E. 
2d 415; Dr. G. H. Tichenor Antiseptic Co. v. 
Schwegmann Bros. [1956 TRADE CASES 
§ 68,400], 231 La. 51, 90 So. 2d 343; Shake- 
speare Co. v. Lippman’s Tool Shop Sporting 
Goods Co, [1952 Trane Cases § 67,303], 334 
Mich. 109, 54 N. W. 2d 268; McGraw Electric 
Co. v. Lewis & Smith Drug Co. [1955 TRADE 
CAsEs { 67,954], 158 Neb. 703, 68 N. W. 2d 
608; General Electric Co. v. Wahle [1956 
TRADE CASES { 68,333], 207 Ore. 302, 296 P. 
2d 635; General Electric Co. v. Thrifty Sales, 
Inc. [1956 Trape CAsEs J 68,482], 5 Utah 2d 
326, 301 P. 2d 741; Benrus Watch Co. v. 
Kirsch [1956 Trape Cases { 68,319], 198 Va. 
94, 92 S. E. 2d 384; Skaggs Drug Center, a 
Corporation v. General Electric Company (N. 
M.) [1957 Trape Cases { 68,823], 315 P. 2d 
967; Union Carbide & Carbon Corp. v. Bar- 
gain Fair, Inc., et al., [1958 Trane CasEs 
7 68,920], — Ohio St. —, 147 N. E. 2d 481. 
Such Acts have been held valid by the Su- 
preme Court of the United States. See Old 
Dearborn Distributing Co. v. Seagram Dis- 
tillers Corp. (1936) [1932-1939 TrapE CAsEs 
155,141],,290,U,.S..,183),57, Sa.€t. 189) Bik. 
Ed. 109. 


Sufficient has been said here to indicate 
my confirmed views. Every question appears 
to have been discussed and re-discussed in 
the cases cited. No useful purpose could be 
served by any further discussion in this dis- 
sent. Being of the views indicated, I re- 
spectfully dissent. 
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[1 69,028] General Electric Company v. Telco Supply, Inc. 
In the Supreme Court of the State of Arizona. No. 6387. Filed May 7, 1958. 


Appeal from Superior Court of Maricopa County. Honorable Renz L. JENNINGS 
Judge. Judgment reversed and remanded with directions. 


Arizona Fair Trade Act 


_Fair Trade—Constitutionality of Arizona Fair Trade Act—Nonsigner Provision— 
Arizona and United States Constitutions —The Arizona Fair Trade Act, including the 
nonsigner provision, is constitutional since it is a proper exercise of the police power of 
the state in the establishment of a public policy relating to the economy and public 
welfare of the state. The Act does not violate the due process of law and equal protection 
of the law clauses of the United States or Arizona constitution. The Court found no 
merit in the contention that the Act violates the interstate commerce and supremacy 
clauses of the United States Constitution in view of the McGuire Act, The Act did not 
create a monopoly in contravention of the Arizona constitutional provision against monop- 
olies. The title to the Act was not defective and did not violate the Arizona constitutional 
requirement that every act shall embrace but one subject and matters properly connected 
therewith, which subject shall be expressed in the title. Furthermore, the Court noted that 
it was not impressed with the argument that the Arizona Fair Trade Act was invalid 
because it came into existence during the depression of the 1930’s, since the Act was 


re-enacted in 1956. 
See Fair Trade, Vol. 1, J 3085, 3258. 


For the appeliant: Kramer, Roche & Perry, and Raymond Huffsteter (D. E. Bam- 
ford, Bridgeport, Conn., of counsel), Phoenix, Ariz. 


For the appellee: Stockton & Karam, and R. R. Woodford, Phoenix, Ariz. 


Amicus Curiae: 


George Welch, Jr., Phoenix, Ariz. 


Reversing a judgment of the Arizona Superior Court, Maricopa County, 1956 Trade 


Cases {| 68,546. 


[ Constitutionality | 


Pue ps, Justice [Jn full text]: This is an 
appeal from a judgment of the trial court 
declaring unconstitutional the Arizona Fair 
Trade Act of 1936, being A. R. S. §§ 44-1421 
to 44-1424 inclusive. 


[Parties] 


The facts are that General Electric Com- 
pany, a corporation, hereinafter designated 
as plaintiff, brought an action against Telco 
Supply, Inc., a corporation, hereinafter desig- 
nated as defendant, seeking to enjoin it 
from selling commodities produced by plain- 
tiff at prices less than those stipulated in 
contracts plaintiff had with other Arizona 
retail dealers which plaintiff claimed was 
in violation of the Arizona Fair Trade Act. 
Plaintiff had contracts with a number of 
retail merchants in Arizona who handled its 
products fixing a minimum price at which 
such products bearing its trade-mark or 
brand name, “General (GE) Electric”, were 
permitted to be sold. Defendant is a “non- 
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signer’ or, in other words, it had not en- 
tered into such an agreement with plaintiff. 


[Disposition Below] 


Defendant raised in its pleadings the con- 
stitutionality of the Fair Trade Act and 
specifically alleged that said act violates 
numerous provisions of the federal and 
state constitutions as hereinafter enumerated. 
Thé court denied defendant’s motion to dis- 
miss the complaint based upon the ground 
that the Fair Trade Act was unconstitu- 
tional. The cattse was tried to the court 
without a jury. At the close of all of the 
evidence on June 18, plaintiff moved for an 
interlocutory injunction and for judgment. 
After argument the matter was taken under 
advisement. On October 19 further argu- 
ment was had, and on October 30 judgment 
was entered in favor of defendant declaring 
the Arizona Fair Trade Act unconstitutional. 


[Appeal—I ssue]} 


On appeal plaintiff has assigned but one 
error: that the court erred in awarding de- 
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fendant judgment based upon the ground 
that the Fair Trade Act is unconstitutional. 
It asserts that the act is constitutional and 
that all of the allegations in the complaint 
were admitted by the defendant or proved 
by uncontradicted evidence. Defendant filed 
no brief on appeal but we have the benefit 
of a brief of amicus curiae in support of 
the ruling of the trial court. 


The legislatures of forty-five states have 
adopted fair trade acts which differ but 
slightly from their Arizona counterpart, 
and the courts of some thirty odd states 
are almost equally divided on the question 
of their constitutionality. 


[Arizona Fair Trade Act] 


We will quote only the pertinent por- 
tions of the Arizona act. A. R. S. § 44-1422, 
subsection A, provides that: 


“No contract relating to the sale or 
resale of a commodity which bears the 
trade-mark, brand or name of the pro- 
ducer or owner of the commodity, or the 
label or container of which bears such 
trade-mark, brand or name, and which is 
in fair and open competition with com- 
modities of the same general class pro- 
duced by others shall be deemed to vio- 
late any law of the state by reason of 
any of the following provisions which 
may be contained in the contract: 

“1. That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor. 

“2. That the vendee or producer re- 
quire in delivery to whom he may resell 
such commodity to agree that he will not, 
in turn, resell except at the price stipu- 
lated by such vendor or by such vendee.” 


There are certain transactions exempted 
from the above provisions not material in 
the instant case. A, R. S. § 44-1423 provides 
that: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of § 44-1422, whether the person 
so advertising, offering for sale or selling 
is or is not a party to such contract, is 
unfair competition upon which an action 
may be brought by any person damaged 


thereby.” 
[ Constitutional Questions—M ono polices] 


There are no factual issues presented. 
We will therefore proceed to a considera- 
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tion of the constitutional questions raised. 
It is first urged that the act violates the 
provisions of Art. 14 §15 of the Arizona 
Constitution which provides that: 


“Monopolies and trusts shall never be 
allowed in this State and no incorporated 
company, co-partnership or association of 
persons in this State shall directly or in- 
directly combine or make any contract, 
with any incorporated company, foreign 
or the trustees or assigns of such stock- 
holders or with any co-partnership or associa- 
tion of persons, or, in any manner, whatever, 
of persons, or, in any manner whatever, 
to fix the prices, limit the production, or 
regulate the transportation of any product 
or commodity. The Legislature shall en- 
act laws for the enforcement of this Sec- 
tion by adequate penalties, and in the 
case of incorporated companies, if neces- 
sary for that purpose, may, as a penalty 
declare a forfeiture of their franchises.” 


[Presumption of Constitutionality] 


We have frequently held that every in- 
tendment is in favor of the constitutionality 
of a statute, and that before it may be 
stricken down, the court must be satisfied 
beyond a reasonable doubt that it is un- 
constitutional. Roberts v. Spray, 71 Ariz. 60, 
223 P. 2d 808; Black and White Taxicab Co. 
v. Standard Oil Co., 25 Ariz. 381, 218 Pac. 
139. With this principle in mind let us 
place the Fair Trade Act beside the above 
constitutional provisions and determine 
whether the act contravenes said constitu- 
tional provision. The constitutional provi- 
sion must be interpreted by ascertaining the 
intent of its framers. What was its pur- 
pose? Clearly it was to prevent monop- 
olies and trusts. We are concerned here 
only with monopolies. 


[Existence of Monopoly] 


An exclusive privilege or right is indis- 
pensable to the existence of a monopoly. 
Its primary characteristic is to stifle com- 
petition so as to give to a person, associa- 
tion, corporation or combination thereof the 
control over prices of the commodity sought 
to be monopolized. Conley v. Daughters of 
the Republic of Texas, 151 S. W. 877, 883. 
In Miles Laboratories, Inc. v. Owl Drug Gor 
67 S. D. 523, 295 N. W. 292, the court said: 


“A monopoly such as is meant by 
Section 20 of Art. 17 of our Constitution 
[which is identical with Art. 14 §15 of 
the Arizona Constitution] exists only 
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where all or so nearly all of a product 
or commodity within a community or 
district is brought into the hands of one 
man or set of men, as to practically bring 
the handling or production of the com- 
modity within such single control, to the 
exclusion of competition or free traffic 
therein.” 


Again, as in the interpretation of the con- 
stitution, we look to the intent of the legis- 
lature in interpreting a statute. A cursory 
examination of the above quotation must 
convince the reader that the act here in- 
volved cannot possibly be construed as 
creating a monopoly. It not only does not 
stifle or prohibit competition, but expressly 
provides that the act cannot become oper- 
ative unless the commodity involved is in 
free and open competition with commod- 
ities of the same general class produced 
by others. The classification of the com- 
modities affected are perfectly legitimate 
and have a reasonable relation to the object 
of the legislation. The act clearly is de- 
signed to protect the brand, name or trade- 
mark of a producer. It is in no sense of 
the word a price fixing law. It does not in 
any degree violate the provisions of Art. 14 
$15 of the Arizona Constitution. 

There is likewise no merit to the claim 
that failure to set forth at full length the 
provisions of the Revised Code Arizona 
1928, § 3212, relating to trusts, combina- 
tions, and trade practices as violative of 
Art. 4, pt. 2 § 14 of the Arizona Constitution 
which provides that: 

“No Act or section thereof shall be 
revised or amended by mere reference to 
the title of such Act, but the Act, or 
section as amended shall be set forth and 
published at full length.” 


It is the law of this state that where an 
act is complete in itself, although incidentally 
repealing a prior act, it is valid without 
setting forth such prior statute and does 
not fall within the prohibitions of Art. 4, 
pt. 2 $14 of the Arizona Constitution. 
State Tax Commission v. Shattuck, 44 Ariz. 
379, 38 P. 2d 631; Mosher v. Phoemx, 39 
Ariz. 470, 7 P. 2d 622. The Fair Trade Act 
is complete in itself and falls within the 
rule laid down in State Tax Commission v. 
Shattuck, supra, and Mosher v. Phoenix, 
supra. 
[Title of Act—Constitutionality] 


The pleadings also allege that the title to 
the act is defective in that there is more 
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than one subject expressed in it. Art. 4, 
pt. 2 $13 of the Arizona Constitution re- 
lating thereto provides as follows: 


_ “Every Act shall embrace but one sub- 
ject and matters properly connected there- 
with, which subject shall be expressed in 
the title; but if any subject shall be em- 
braced in an Act which shall not be 
expressed in the title, such Act shall be 
void only as to so much thereof as shall 
not be embraced in the title.” 


We believe the title does nothing more 
than comply with the rule that it must 
fairly set forth the subject of the legisla- 
tion with sufficient clearness to give notice 
of the legislative intent as expressed in the 
act itself and is consistent with the rule 
that the title to a legislative act need not 
index the entire measure. See In re Lewko- 
wits, 69 Ariz. 347, 213 P. 2d 690. 


The brief of amicus curiae did not touch 
upon any of the questions discussed above 
except the question of whether the act 
created a monopoly. Therefore, we could 
have omitted any discussion of all of said 
questions except as to monopolies. But in- 
asmuch as counsel for plaintiff devoted con- 
siderable space to a discussion thereof, we 
thought it proper to determine all ques- 
tions concerning the constitutionality of the 
act at this time. 


[Due Process—E qual Protection] 


The answer alleges a violation of the 5th 
amendment and section 1 of the 14th amend- 
ment to the federal constitution, and also, a 
violation of Art. 2 §§ 4 and 13 of the state 
constitution. These provisions, both state 
and federal, are destined to guarantee to all 
citizens due process of law and the equa! 
protection of the law and are discussed at 
length in the brief of amicus curiae. We 
believe, however, that insofar as the 5th 
and 14 amendments of the federal consti- 
tution relating to “due process” and “equal 
protection of the law” are concerned the 
case of Old Dearborn Distributing Co. v. 
Seagram-Distillers Corp. [1932-1939 TRADE 
Cases § 55,141], 299 U. S. 183, has fully, 
and to this date finally, determined the 
question. 

[Old Dearborn Case} 

We are not unaware of the views of other 

courts and especially the Nebraska Su- 


preme Court in the case of McGraw Electric 
Co. v. Lewis & Smith Drug Co. [1955 TRADE 
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Cases § 67,954], 159 Neb. 703, 68 N. W. 2d 
608, to the effect that the Dearborn case 
was determined upon other than constitutional 
grounds, but with that view we do not 
agree. It is true that Mr. Justice Suther- 
land, in writing the unanimous opinion for 
the Court in the Old Dearborn case, did 
discuss the position of the Court relative to 
legislation upon matters affecting public 
policy based upon facts which are debat- 
able and say that under such circumstances 
the courts would not intervene to deter- 
mine where the weight lies or consider the 
wisdom of such legislation. However, in 
construing the Illinois Fair Trade Act 
(which, insofar as here material, is prac- 
tically identical with ours) he said, in sub- 
stance, that there was a wide divergence of 
opinion on the question of whether price 
cutting by retail dealers injures, not only 
the good will and business of the producer 
of identified goods, but the public as well. 
He said, however, that whether it does or 
not, the question was a fairly debatable 
one and therefore a matter for legislative 
determination. Then the Court, as it had to 
do, went forward to determine the question 
of the constitutionality of the Illinois Fair 
Trade Act; whether the legislation was 
reasonable and not arbitrary; whether it 
was or was not a price fixing law; whether 
it constituted an unlawful delegation of 
power to a private person or persons to 
control the disposition of property of others; 
etc. In so doing the Court expressly held 
that the Illinois Fair Trade Act was not 
“so arbitrary, unfair or wanting in reason 
as to result in a denial of due process.” It 
further expressly held that the Illinois Fair 
Trade Act was dealing not with a com- 
modity alone, but with a commodity plus 
the brand or trade-mark. The purchaser 
of the commodity, the Court in effect said, 
does not own the trade-mark or good will 
that the mark symbolizes, and that good 
will is property in a very real sense, injury 
to which, like injury to any other species of 
property, is a proper subject for legislation. 


With respect to the right of the legis- 
lature to declare the economic policy of the 
state reasonably deemed to promote the 
general welfare and the lack of power of 
the courts to interfere therewith, we said 
in Arizona v. Walgreen Drug Co. [1940- 
1943 Trape Cases { 56,124], 57 Ariz. 308, 
113 P. 2d 650, in considering the constitu- 
tionality of the Unfair Sales Act of this 
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state, that we approved language used in 
Nebbia v. New York, 291 U. S. 502, at 537, 
which reads as follows: 


«x * * TA] state is free to adopt what- 
ever economic policy may reasonably be 
deemed to promote public welfare, and to 
enforce that policy by legislation adapted 
to its purpose. The courts are without 
authority either to declare such policy, or, 
when it is declared by the legislature, to 
override. iay.86 le Wibhalee apnsdaniae! 
the policy adopted, with the adequacy or 
practicability of the law enacted to for- 
ward it, the courts are both incompetent 
and unauthorized to deal.” 


In General Electric Co. v. Klein [1954 TRapbE 
Cases § 67,774], Del., 106 A. 2d 206, in dis- 
cussing the constitutionality of the non- 
signer clause of the Delaware Fair Trade 
Act, the court said: 


“k * * The question before us is not 
the wisdom of this legislation; it is 
whether the situation presents a reason- 
able necessity for the protection of the 
public welfare, and whether the means 
bear a reasonable relation to the end 
sought. * * * And if these questions 
are fairly debatable, the legislative judg- 
ment must control.” 


However, it is clearly pointed out in the 
Old Dearborn case, supra, that it was the 
right of the producer of a commodity bear- 
ing its trade-mark or brand name to protect 
its property right in the good will of its 
business and that distinctive trade-marks, 
labels and brands are legitimate aids to 
the creation or enlargement of such good 
will. It is further made clear that in such 
a statute the legislature is dealing with 
something more than the commodity itself; 
it is dealing also with a trade-mark. It is 
further pointed out that the statute does 
not prohibit the retailer from removing the 
trade-mark from an article and selling it as 
an unidentified commodity at any price he 
desires. 


In discussing section 2 of the Illinois 
Fair Trade Act, the Court further said in 
the Old Dearborn case that section 2 of the 
act relating to a non-signer of a contract 
with the producer or owner: 


wera * reaches not the mere advertising, 
offering for sale or selling at less than 
the stipulated price, but the doing of any 
of these things wilfully and knowingly, We 
are not called upon to determine the case 
of one who has made his purchase in 
ignorance of the contractual restriction 
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upon the selling price, but of a purchaser 
who has had definite information re- 
specting such contractual restriction and 
who, with such knowledge, nevertheless 
ce wilfully to resell in disregard 
of it. 

“* * * §2 does not deal with the re- 
striction upon the sale of the commodity 
qua commodity, but with that restriction 
because the commodity is identified by 
the trade-mark, brand or. name of the 
producer or owner. The essence of the 
statutory violation then consists not in 
the bare disposition of the commodity, 
but in a forbidden use of the trade-mark, 
brand or name in accomplishing such dis- 
position. The primary aim of the law is to 
protect the property—namely, the good 
will—of the producer, which he still owns. 
The price restriction is adopted as an 
appropriate means to that perfectly legiti- 
mate end, and not as an end in itself.” 


The opinion further reads: 


“* * * As this court many times has 
said, the equal-protection clause [14th 
amendment] does not preclude the states 
from resorting to classification for the 
purposes of legislation. It only requires 
that the classification ‘must be reasonable, 
not arbitrary, and must rest upon some 
ground of difference having a fair and 
substantial relation to the object of the 
legislation, so that all persons similarly 
circumstanced shall be treated alike.’” 


The Court then concluded that the Illinois 
Fair Trade Act did not violate the equal 
protection clause of the 14th amendment; 
that the act was not a price fixing act; and 
that there is nothing in it to justify the 
claim that it is a delegation of authority 
to anyone to control the disposition of 
property of others. 


[Schwegmann Case] 


The case of Schwegmann Bros. v. Calvert 
Distillers Corp. [1950-1951 TrApE CASES 
J 62,823], 341 U. S. 384, cited and relied 
upon by amicus curiae, as we read it, in 
nowise affected the conclusion reached in 
the Old Dearborn case as to the constitution- 
ality of the Illinois Fair Trade Act under 
the 5th and 14th amendments. The Schweg- 
mann case was based squarely upon the effect 
of the Miller-Tydings Act in amending the 
Sherman Anti-Trust Act. The Court in that 
case held that the Miller-Tydings Act in 
amending the Sherman Anti-Trust Act only 
brought within its scope, as being exempt 
from the act, voluntary agreements between 
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a producer or owner and a retail dealer 
whose business is in a state having a fair 
trade act which authorizes agreements be- 
tween producers or owners and retailers 
fixing a minimum price for which a trade- 
marked commodity may be sold, and that a 
non-signer of such a contract was not there- 
by exempt from the operation of the Sher- 
man Anti-Trust Act. The McGuire Act 
enacted in 1952 again amended the Sherman 
Anti-Trust Act by exempting non-signers 
of such contracts from its operation. We 
are therefore not concerned with the Sch- 
wegmann case because the Sherman Anti- 
Trust Act is not involved here. That the 
Old Dearborn case still controls on the ques- 
tion of the constitutionality of the Fair 
Trade Act in Arizona under the provisions 
of the Sth and 14th amendments to the 
federal constitution was asserted in 1953 in 
Schwegmann Bros. Giant Super Markets v. 
El Lilly & Co, [1953 Trane Cases { 67,516], 
205 F. 2d 788 (Sth Cir.), cert. denied, 346 
U. S. 856, rehearing denied, 346 U. S. 905. 


[Other Constitutional Provisions] 


The Arizona Constitution in Art. 2 §§4 
and 13 contains the same guarantees as the 
5th and 14th amendments to the United States 
Constitution, and we therefore hold that the 
Fair Trade Act of Arizona does not violate 
those provisions. We find no merit what- 
ever in the suggestion that the act violates 
the provisions relating to interstate com- 
merce and the supremacy clause (the second 
clause of Article 6) of the federal con- 
stitution. The McGuire Amendment to the 
Sherman Anti-Trust Act expressly provides 
that the enforcement of the fair trade acts 
of the states as it relates to non-signers 
shall not constitute an unlawful burden 
or restraint upon or interference with com- 
merce. There is no conflict between the 
Arizona Fair Trade Act and any federal 
law. Therefore, there is no aspect of the 
supremacy of laws involved in this case. 


Furthermore, we are not impressed with 
the argument that because the Arizona Fair 
Trade Act came into existence during the 
depression of the 1930's it is now invalid. 
It is a sufficient answer to observe that the 
act was re-enacted in 1956 in the Arizona 
Revised Statutes. Its enactment was and is 
a proper exercise of the police power of the 
state in the establishment of a public policy 
relating to the economy and public welfare 
of the state. Whether the nation is in the 
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midst of a depression or an era of pros- 
perity, the principle involved is the same. 


[Arizona Act Constitutional] 


We therefore hold that the Arizona Fair 
Trade Act, A. R. S. §§ 44-1421 to 44-1424 
inclusive, is constitutional. 
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[Trial Court Reversed | 


Judgment of the trial court is reversed 
and remanded with directions to render 
judgment not inconsistent with this decision. 

Concurring: Levit S. Upatt, Chief Justice ; 
and DupLtey W. WINobES, FRED C. STRUCK- 
MEYER, JR., and J. Mercer JOHNSON, Justices. 


[7 69,029] Everybody’s Drug Company v. David J. Duckworth, doing business under 
the name of Mesa Drug Company. 


No. 6402. Filed May 7, 1958. 


Appeal from Superior Court of Maricopa County. Honorable Warren L. McCarruy, 
Judge. Judgment reversed and remanded with directions. 


In the Supreme Court of the State of Arizona. 


Arizona Fair Trade Act 


Fair Trade—Constitutionality of Arizona Fair Trade Act—Nonsigner Provision— 
United States and Arizona Constitutions—The Arizona Fair Trade Act violates no 
provision of either the United States or Arizona Constitutions and is valid in every par- 
ticular and binding upon both signers and nonsigners of fair trade agreements. How- 
ever, in order for the Act to be binding upon a nonsigner, he must haye knowledge of 
the restrictions imposed by the producer or owner in its fair trade agreement with another 
retailer in the state, and, knowing of such restrictions, wilfully violate such restrictions 
by advertising, offering for sale, or selling the commodities named therein below the fair 
trade price fixed in such fair trade agreement. 


See Fair Trade, Vol. 1, { 3085, 3258, 3268. 


For the appellant: 
Phoenix, Ariz. 


For the appellee: 
[Fair Trade] 


PHELP, Justice [In full text]: This case 
involves both an appeal and a cross-appeal 
from a judgment entered by the trial court: 
(1) granting to plaintiff-appellant (herein- 
after called plaintiff) a permanent injunc- 
tion against defendant-appellee (hereinafter 
called defendant) enjoining defendant, his 
agents, etc., from advertising, offering for 
sale or selling certain products of ‘“Mead- 
Johnson & Co,” and certain products of 
“Procter & Gamble” for less than the fair 
trade price thereof as fixed by a fair trade 
market agreement between said producers 
and defendant and a like agreement be- 
tween said producers and plaintiff; (2) 
granting damages in favor of plaintiff for 
one dollar for the violation by defendant 
of said agreement; (3) dismissing plaintiff’s 
complaint in all other respects; and (4) 
providing for each party to bear its or his 
own costs, 

The judgment further decrees “that the 
provisions of Article 2, Chapter 10, Title 44 
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Moeur & Jones, and Shimmel, Hill, Cavanagh & Kleindienst. 


McKesson & Renaud, and J. Gordon Cook, Phoenix, Ariz. 


(A. R. S.) [A. R. S. §§ 44-1421 to 44-1424 
inclusive], and particularly Section 44-1423 
thereof, is and are null and void insofar as 
it or they purport to bind a person who has 
not signed and is not a party to a fair trade 
contract,’ and insofar as it makes a non- 
signer of such a contract guilty of violating 
the Arizona Fair Trade Act, it violates the 
Constitution of the United States and the 
Constitution of the State of Arizona. 


[Appeals] 


Plaintiff appeals from all portions of 
said judgment except that part thereof spe- 
cifically granting plaintiff's motion for judg- 
ment on the pleadings, or in the alternative, 
for summary judgment. The record does 
not show whether the judgment for plaintiff 
rests upon the granting by the court of 
plaintiff's motion as a judgment on the 
pleadings or as a summary judgment. The 
same is true as to defendant’s motion. We 
believe, however, that it is immaterial. De- 
fendant is cross-appealing from the por- 
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tion of the judgment in favor of plaintiff, 
including damages in the sum of one dollar, 
and granting the injunction against defend- 
ant enjoining him from violating the terms 
of the fair trade agreements he had with 
Mead Johnson & Company and The Procter 
& Gamble Distributing Company involving 
the same commodities concerning which 
plaintiff had a fair trade agreement. 


[Facts] 


The facts are that plaintiff and defendant 
are engaged in the drug business in Mesa. 
Both defendant and plaintiff have fair trade 
agreements with Mead Johnson & Company 
and The Procter & Gamble Distributing 
Company covering the same products; and, 
in addition thereto, plaintiff has fair trade 
agreements with Toni Company Division 
of The Gillette Company and Colgate- 
Palmolive Company. Defendant has no 
agreements with the latter producers. Other 
druggists in the valley have fair trade agree- 
ments with certain other producers, but 
neither plaintiff nor defendant have such 
agreements with such other producers. 


[Violations Admitted] 


Defendant admittedly violated all of these 
fair trade agreements, and, upon plaintiff’s 
request by letter that he desist from further 
violation thereof, defendant wrote to plain- 
tiff advising him that he would not dis- 
continue such violation until ordered to do 
so by a court of competent jurisdiction. 
Plaintiff instituted this action against de- 
fendant with the above result. 


[Issue | 


The only question involved in this appeal 
is the constitutionality of the Arizona Fair 
Trade Act, A. R. S. §§ 44-1421 to 44-1424 
inclusive, and particularly as it applies to 
a retailer who is not a party to a fair trade 
agreement involved in the litigation. Plain- 
tiff contends that the Fair Trade Act vio- 
lates no provision of either the state or 
federal constitutions. Defendant contends 
that it contravenes Art. 14 §15 and Art. 2 
$§ 4 and 13 of the Arizona Constitution and 
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is also violative of the 5th amendment and 
section 1 of the 14th amendment to the 
Constitution of the United States and of 
Art. 6 clause 2 and article 1 section 8 clause 
3 of said Constitution. All of the questions 
here presented have been fully disposed of 
in General Electric Company v. Telco Supply, 
Inc., [1958 Trave Cases { 69,028], the com- 
panion case decided this day, and the law 
enunciated therein applies equally to this 


case. 
[Ruling | 


We therefore hold that the Arizona Fair 
Trade Act violates no provision of either 
the federal or state constitutions and that 
it is valid in every particular and binding 
upon both signers and non-signers of fair 
trade agreements. However, in order for it 
to be binding upon a non-signer, he must 
have knowledge of the restrictions imposed 
by the producer or owner in its fair trade 
agreement with another retailer in the state, 
and, knowing of such restrictions, wilfully 
violate the same by advertising, offering for 
sale, or selling the commodities named 
therein below the fair trade price fixed in 
such fair trade agreement. Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp. 
[1932-1939 Trape Cases § 55,141], 299 U. S. 
183. Defendant admits he knew of the 
restrictions involved in the instant case. 


Therefore, that portion of the judgment 
pronouncing the Arizona Fair Trade Act 
unconstitutional, and particularly insofar as 
it applies to non-signers of a fair trade 
agreement with another retailer in this 
state, is reversed and remanded with direc- 
tions that judgment be entered for plain- 
tiff and against defendant declaring the 
entire act constitutional and for damages in 
the sum of one dollar with costs of suit 
both in this court and in the superior court. 
and that the permanent injunction be en- 
larged to embrace non-signers of fair trade 
agreements in accordance with the pro- 
nouncements hereinabove made 

Concurring: Levit S. UDALL, Chief Justice; 
and DupLtey W. Wrnpes, Frep C. StrucxK- 
MEYER, Jr., and J. Mercer JoHNSON, Justices. 


Trade Regulation Reports 


1 69,029 


Number 100—150 
5-20-58 


Court Decisions 


74,076 
Concrete, Inc. v. Arkhola Sand & Gravel Co. 


[69,030] Concrete, Inc. v. Arkhola Sand & Gravel Co. 
In the Arkansas Supreme Court. 5-1517. Opinion delivered April 7, 1958. 
Appeal from Benton Chancery Court; THomas F. Burr, Chancellor; affirmed. 


Arkansas Unfair Price Discrimination and Unfair Practices Acts 


Price Discrimination Under State Laws—Arkansas Unfair Practices and Unfair Price 
Discrimination Acts—Procedure—Venue.—In an action by a seller of ready-mixed con- 
crete charging that a competitor discriminated in price in violation of the Arkansas 
Unfair Practices and Unfair Price Discrimination Acts, a trial court in Benton County, 
Arkansas, properly dismissed the complaint for improper venue and lack of jurisdiction. 
The reviewing court noted that since the Unfair Practices Act contained no venue 
provisions, the venue in an action against a domestic corporation is fixed by Arkansas 
Statutes Section 27,605, which places venue for actions against domestic corporations in 
the county in which it is situated or has its principal office or business, or in which its 
chief officer resides, or in a county where it has a branch office or other place of business. 
According to the pleadings and stipulations, the defendant had no place of business in 
Benton County and none of its officers resided there. Moreover, under the Arkansas 
Unfair Price Discrimination Act, the legislature intended to protect purchasers of certain 
specified chattels from being overcharged while the intent of the Arkansas Unfair Prac- 
tices Act was primarily to afford protection to the competitor of a seller, which was the 
nature of the relief sought by the plaintiff. Therefore, plaintiff was not in a position to 
invoke the venue provisions of the Arkansas Unfair Price Discrimination Act. 


See Price Discrimination, Vol. 1, J 3901. 
For the appellant: Hardy W. Croxton. 
For the appellee: Wade & McAllister, and Daily & Woods. 


[Venue] 


Minor W. Mirtwee, Associate Justice [Jn 
full text): The plaintiff-appellant, Concrete 
Inc., is an Arkansas Corporation with its 
office and plant located in Rogers, Benton 
County, Arkansas, where it engages in the 
sale of “ready mixed” concrete in and 
around that city. The defendant-appellee, 


Rogers and Springdale territory are at 
lower* rates than those charged in other 
sections and cities served by defendant, 
after making allowance for transportation, 
grade, quality, and quantity, and that the 
sale of said concrete is made with the intent 
to destroy the competition of plaintiff, a 
regular established dealer in such product. 


Arkhola Sand and Gravel Co., is also a 
domestic corporation with its principal place 
of business at Fort Smith, Sebastian County, 
Arkansas and branch offices in Washington 
and Crawford counties. 


[Price Discrimination Charged] 


On July 9, 1957, plaintiff filed suit against 
defendant in the Chancery Court of Benton 
County alleging: “That the defendant, 
Arkhola Sand and Gravel Co. is a duly 
authorized Arkansas Corporation. That 
said defendant has offices and plants at 
Fort Smith and Fayetteville, Arkansas. 
That the prices it charges for ‘ready-mixed’ 
concrete is a standard and uniform one 
within its territory except within the Rogers 
and Springdale territory. That the prices 
charged for its concrete in the aforesaid 


“That as a result of defendant’s actions, 
the said Arkhola Sand and Gravel Co. has 
caused the plaintiff to suffer in excess of 
$10,000 damages, and for which it is entitled 
to treble damages. 


“That said defendant, Arkhola Sand and 
Gravel Co. has further by collateral contract 
and other devices prevented the plaintiff 
from purchasing concrete materials from 
certain suppliers, whereby said plaintiff has 
been compelled to purchase said supplies 
at a higher price than otherwise would have 
been paid; and that said device was used 
with the intent to destroy the competition 
of the plaintiff. 


“That such collateral contracts and de- 
vices have injured and damaged the plaintiff 
herein in the sum of $8,500, and for which 
the plaintiff is entitled to treble damages.” 


ee ee ee 


1 All italics supplied, 
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[Relief Sought] 


The prayer of the original complaint was 
for judgment against defendant for three 
times the sum of $18,500 and an injunction 
restraining it from charging the alleged 
lower rates or prices for its concrete within 
the Rogers and Springdale trade territory. 


[Demurrer to Venue and Jurisdiction] 


A summons directed to the sheriff of 
Sebastian County was served on defendant’s 
president at its offices in Fort Smith prior 
to July 13, 1957, when the defendant ap- 
peared specially and filed its demurrer 
alleging it had no place of business or 
branch office in Benton County and ob- 
jected to the venue and lack of jurisdiction 
of the Benton Chancery Court over its 
person under such service of process. On 
July 20, 1957, a hearing was held on the 
defendant’s demurrer to the venue and 
jurisdiction at which certain stipulations of 
fact were entered into and incorporated in 
a court order which included the agreement 
that defendant did not maintain an agent, 
place of business or branch office in Benton 
County. 


[Amended Complaint] 


On August 1, 1957, plaintiff filed an 
amended complaint which, in addition to 
the allegations of the original complaint, 
further alleged: “That the defendant herein 
has sold its manufactured products at a 
greater cash value at some points in this 
state than at other points in said state after 
making due allowance for difference in cost 
of carriage or other necessary cost. That 
plaintiff herein is entitled to recover a fur- 
ther forfeiture from said defendant of not 
less than $200.00 nor more than $1,000 
dollars.” The prayer of the amended com- 
plaint also asked for an additional penalty 
against defendant of not less than $200.00 
nor more than $1,000. 


[Disposition Below—A ppeal] 


The instant appeal is from an order 
entered on September 11, 1957, sustaining 
the demurrer to the venue and jurisdiction 
of the Benton Chancery Court over defend- 
ant’s person and dismissing the complaint. 
Plaintiff insists the court’s action is contrary 
to our venue statutes. 
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[Unfair Practices Act] 


It is clear from the allegations of the 
original complaint that it was based solely 
upon an alleged violation by defendant of 
Act 253 of 1937 (Ark. Stats., Secs. 70-301 
et seq.) which is known as the “Unfair 
Practices Act.” This act prohibits the sale 
of any commodity, product or service at a 
lower rate or price in one portion of the 
state than it is sold by the same vendor 
in another part, after making certain allow- 
ances for differences in transportation costs, 
etc., with the intent to injure or destroy 
competition. Since the act contains no 
venue provisions the action against defend- 
ant is governed by Ark. Stats., Sec. 27-605 
which fixes venue for actions against do- 
mestic corporations. In construing this 
statute along with Ark. Stats., Sec. 27-347 
we have consistently held that a domestic 
corporation must be sued in the county in 
which it is situated or has its principal 
office or business, or in which its chief 
officer resides, or in a county where it has 
a branch office or other place of business, 
by service of process upon the agent or 
employee in charge thereof. Fort Smith 
Lumber Co. v. Shackleford, 115 Ark. 272, 171 
S. W. 99; Duncan Lumber Co. v. Blalock, 171 
Ark. 397, 284 S. W. 15. According to the 
pleadings and stipulations the defendant’s 
principal place of business is in Sebastian 
county with branch offices in Washington 
and Crawford counties. It has no place of 
business in Benton county and none of its 
officers reside there. Hence an action 
against defendant under Act 253 of 1937 
was not maintainable in Benton county and 
service of process on it in Sebastian county 
was properly quashed insofar as that act is 
concerned. 


[Unfair Price Discrimination Act] 


It is also clear that, by the amendment 
to the original complaint, plaintiff attempted 
to charge defendant with a violation of Act 
183 of 1903 (Ark. Stats., Secs. 70-120 to 
122). The first section of the act makes 
it unlawful to sell any manufactured prod- 
uct, coal oil or dressed beef at a greater cash 
price at any place in this state than at other 
points therein after making due allowance 
for certain differences in transportation 
costs, etc. The second section fixes a pen- 
alty of $200.00 to $1,000 for each offense 
committed and the third section (70-122) 
provides that actions under the act may be 
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brought “in any county in which the offense 
was committed .’ In considering 
plaintiff’s contention that this section fixed 
the venue in Benton county it should be 
noted that the amended complaint does not 
charge that the defendant sold its concrete 
at a greater price in Benton county than 
at other points. On the contrary the grava- 
men of the charge is that plaintiff was 
damaged by defendant selling its product 
at a lower price in Benton county than at 
other points. It is also apparent that under 
the 1903 act the Legislature intended to 
protect purchasers of the chattels mentioned 
from being overcharged while the intent of 
Act 253 of 1937 was primarily to afford 
protection to the competitor of a seller, 
which is the nature of the relief sought by 
plaintiff. So we conclude that plaintiff is 
not in position to invoke the venue provi- 
sions of the 1903 act. 


[Other Contentions] 


Nor do we agree with plaintiff’s further 
contention that venue of the instant suit lies 
in Benton county under the first subdivision 
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of Ark. Stats., Sec. 27-602. This subsection 
provides that an action for the recovery of 
a fine, penalty or forfeiture imposed by 
statute must be brought in the county where 
the cause, or some part thereof, arose, ex- 
cept that where the offense was committed 
on a water-course or road which is the 
boundary of two counties, it may be brought 
in either of them. In Chicago R. I. & P. 
Ry. Co. v. Miller, 103 Ark. 151, 146 S. W. 
485, the court held that this subsection 
applies only to penal actions instituted by 
the State for the benefit of the public and 
not to private actions against a wrongdoer 
like the instant proceeding. We still con- 
sider this to be a proper construction of 
the statute and adhere to it. 


[Trial Court Affirmed] 


The trial court correctly concluded that 
venue of the instant suit was improperly 
laid in Benton county and that it was with- 
out jurisdiction of the person of the defend- 
ant. Its action in sustaining the demurrer 
and dismissing the complaint is, therefore, 
affirmed. 


[] 69,031] The Crummer Company and R. E. Crummer & Company v. Jessie Ball 


duPont, etc., et al. 


In the United States Court of Appeals for the Fifth Circuit. 


8, 1958. 


No. 16609. Dated May 


Appeal from the United States District Court for the Northern District of Florida. 


Dozier A. DEVANE, District Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause— 
Directed Verdict—Knowledge of Fraudulent Concealment.—In a private treble damage 
action charging a conspiracy, a trial court improperly granted a directed verdict (after the 
jury was in disagreement) finding that a Florida three-year statute of limitations had not 
been tolled by reason of any fraudulent concealment on the part of the defendants. The 
reviewing court noted that it could not be said as a matter of law that the plaintiffs had 
knowledge of the existence of the cause of action more than three years prior to the date 
of suit. This was a factual question which, on the record before the reviewing court, should 
have been left to the jury. 


See Private Enforcement and Procedure, Vol. 2, § 9010.200, 9014.25. 


For the plaintiffs: Warren E. Hall, Jr., and Francis P, Whitehair, DeLand, Rilage 
and Chris Dixie, Houston, Tex. 


For the defendants: William H. Rogers, McCarthy Crenshaw, and Taylor Jones, 
Jacksonville, Fla.; Ralph M. McLane, Assistant Attorney General, Tallahassee, Fla.; 
H. M. Voorhis and W. H. Poe, Orlando, Fla.; and Charles R. Scott, Clarence G. Ashby, 
and Davisson F. Dunlap, Jacksonville, Fla. : 


Reversing a judgment of the U. S. District Court, Northern District of Florida, 
Tallahassee Division, 1957 Trade Cases { 68,687. For a prior opinion of the U. S. Court 
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of Appeals, Fifth Circuit, see 1955 Trade Cases {] 68,042, reversing U. S. District Court, 
Northern District of Florida, Tallahassee Division, 1955 Trade Cases {| 67,980. 


Before Hutcueson, Chief Judge, and Turrte and Brown, Circuit Judges. 


[Appeal] 


Tutte, Circuit Judge [In full text]: ‘This 
case is here on appeal for the second time. 
This appeal attacks the judgment of the 
trial court based on a directed verdict find- 
ing that the statute of limitations had not 
been tolled by reason of any fraudulent con- 
cealment on the part of the defendants in a 
treble damage anti-trust suit. 


[Issue] 


The question presented is whether there 
was any evidence from which the jury could 
have found fraudulent concealment of the 
cause of action, for if there was then the 
trial court could not properly take that issue 
from the jury. 

The nature of the case and the groupings 
of the parties are well set out in the pub- 
lished opinion of the trial court when the 
complaint was originally dismissed for failure 
to allege facts on which a jury could find 
that the Florida three year statute of limi- 
tations had been tolled, Crummer Co. v. 
duPont (1955 TravE Cases § 67,980], 117 F. 
Supp. 870, and also in our opinion reversing 
that judgment, Crummer Co. v. duPont [1955 
TRADE CASES { 68,042], 5 Cir., 223 F. 2d 238. 
We shall here attempt no more than a brief 
summary of the cause of action and the 
history of the case. 


[Conspiracy | 

Brought by appellants, hereinafter some- 
times called Crummer, once the most active 
dealers in Florida taxing unit bonds and 
other securities and later allegedly success- 
ful proponents of refunding plans for the 
alleviation of the widespread financial dis- 
tress of both the Florida taxing units and 
the holders of their bonds, the complaint 
charged the defendants with violation of the 
anti-trust laws of the United States to the 
appellants’ substantial damage. The follow- 
ing statement of the nature of the case is 
taken from our previous opinion: 


“Recurring then to the formation of the 
Ball duPont plan to capture and ‘virtually 
control the State of Florida by a general 
infiltration area-wise of the control of the 
financial, commercial, transportation and 
manufacturing institutions and resources 
of Florida’, the complaint alleges: that the 
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initial cleavage between R. E. Crummer 
and Edward Ball occurred in the year 
1929; that from this point forward up to 
and including the time of the filing of the 
complaint, the defendant Edward Ball has 
continuously criticized the undertakings 
in Florida and all companies bearing the 
Crummer name; that from 1933 and con- 
tinuing without any serious consequences 
until 1941, the Ball duPont defendants 
and the Leedy-Pierce defendants became 
active participants in the bond market and 
competitors of plaintiffs; and that some- 
time in 1941, at least before May, 1941, 
the exact date not being given because of 
the secrecy and concealment attending its 
formation and execution, the illegal com- 
bination, conspiracy, etc. complained of 
herein began. As detailed, these activities 
consisted of: acts of the Legislature of 
Florida calling for an investigation of the 
activities of all bonding companies in 
Florida; the issuance of executive orders 
and the appointment of committees by the 
Governor of Florida; investigations by 
the Post Office Department and the Se- 
curities and Exchange Commission; and 
the returning of two indictments against 
R. E. Crummer & Company and others, 
on August 3, 1944, in the United States 
District Court for the District of Kansas. 


“Alleging in effect that the bringing of 
these indictments and the unfavorable 
publicity attending their pendency wntil 
they were dismissed on June 10, 1946, 
‘brought about the destruction of the 
plaintiffs’ business and property, as was 
intended by defendants’, the complaint 
went on, in paragraph 38(t) to say: 

“The said criminal indictments remained 
upon the docket of the United States Dis- 
trict Court until June 10, 1946. During 
the pendency thereof, plaintiffs’ business 
was paralyzed and eventually destroyed 
and plaintiffs were thereby effectively 
eliminated and suppressed as competitors 
in the municipal investment field in the 
United States. Enormous expenses for 
the preparation of the defense to the said 
criminal indictments were incurred. Plain- 
tiffs and their officers and employees were 
substantially driven from the municipal 
investment field of the United States.’ 


“Alleging many overt acts, including 
the criminal indictments in Kansas, the 
two civil suits in Florida, the Lathrop 
suit in the Federal Court, and the Pasco 
suit in the State Court ostensibly insti- 
gated and carried on by public authorities 
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but, as complainants alleged, in fact in- 
stigated by, and carried on as a result of 
the conspiracy of, the defendants in viola- 
tion of the anti-trust laws, to recover for 
which this suit is brought, the complaint 
further alleged that, though the confedera- 
tion, combination and conspiracy, and the 
unlawful acts and things occasioned and 
done by defendants in furtherance of their 
predetermined purposes and objectives, 
began early in the year 1941, the existence 
of said illegal conspiracy, the name and 
identities of the persons participating in 
it, the purpose and objectives to be ac- 
complished thereby, and the scheme by 
and through which it would be achieved, 
were not discovered by the plaintiffs until 
January, 1947.” 


[Prior Proceedings | 


In the earlier decision of this case we 
affirmed the ruling of the trial court that the 
Florida three-year statute of limitations ap- 
plied. We found that this would cause the 
claim to be barred on June 30, 1949, nearly 
six months before it was filed on December 
19, 1949, unless the running of the statute 
was tolled. Appellants contended that it 
was so tolled until December 27, 1947, by 
the fraudulent concealment of the facts by 
the appellees. As to that, the trial court, 
in its first decision, held that the amended 
complaint did not sufficiently allege fraud- 
ulent concealment. We reversed on this 
point, holding that the complaint did suff- 
ciently allege facts that if proved would toll 
the statute of limitations.* 


When the matter came again before the 
trial court a pretrial order directed that only 
the issue as to fraudulent concealment should 
be submitted to the jury. The court entered 
the following order: 


“Upon the trial of the single issue of 
fraudulent concealment in the above-styled 
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cause, it will not be necessary for the 
plaintiffs to prove: 

“1. That a conspiracy to violate the 
Federal Anti-Trust laws existed among 
the defendants as alleged in the First 
Amended Complaint. 

“2. That damages were sustained by 
the plaintiffs as the result of the con- 
spiracy.” 


The theory of the order was, of course, 
that there need be no prolonged trial on the 
merits unless appellants could prove they 
were not barred by the statute of limitations. 
The effect of the order was that the court set 
out to try this question: assuming there 
existed the conspiracy alleged in the com- 
plaint and that it had damaged appellants, 
did the plaintiffs have knowledge of the 
cause of action prior to December 19, 1946 
(three years prior to the date suit was filed), 
and if they did not was their want of 
knowledge attributable to fraudulent con- 
cealment of the facts by appellees? 


[Directed Verdict] 


After a trial lasting four weeks, the case 
was submitted to the jury which deliberated 
for an hour and forty minutes one day, and 
for two hours and five minutes the next 
morning. Thereupon, the jury then being 
in disagreement, the court directed a verdict 
in favor of the defendants on the issue of 
fraudulent concealment. Such order is sup- 
portable, of course, only if there was no 
genuine issue of fact which the jury could 
have resolved in favor of the plaintiff. 


[Fraudulent Concealment—Elements | 


Fraudulent concealment as a basis for 
tolling the statute of limitations compre- 
hends two elements: successful concealment 
and fraudulent means. If in fact the alleged 


1In this connection we said: 

“This brings us at last to the final point in 
the case, whether the district judge was right 
in dismissing the amended complaint for failure 
to sufficiently allege fraudulent concealment. 
Without setting out the allegations, because of 
their great length, we think it quite clear that 
plaintiffs’ amended complaint does well state 
their claim, that by secretly moving under the 
guise and protection of the public interest and 
through the public authorities, the defendants 
fraudulently intended to and did conceal the 
scheme and their participation in it, and that 
the defendants’ effort to meet this pleading by 
invoking judicial notice of matters which they 
call to our attention in their briefs, will not at 
all do. It may well be that the facts are better 
pleaded than they can or will be proved. The 
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matters to which appellees seek to call our 
attention may prove the Achilles heel in, and 
the death wound to, plaintiffs’ case before the 
jury, but these are not matters which arose on 
the face of their pleading or in any other proper 
way below, and we may not consider them in 
passing on the ruling under review. Their claim 
of blissful ignorance may suffer also before the 
jury from their admissions in their pleadings 
that Ball’s antipathy, indeed enmity, to them, 
was of long standing and had been long known 
to them, as it may with the jury open a breach 
in their defense of fraudulent concealment, but 
these and all other such matters are and must 
remain for the arbitrament of the jury and may 
not be adjudicated by the court.’’ 223 F. 2d 
238, 248. 
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efforts of defendants to conceal their activi- 
ties adverse to appellants’ interests were not 
successful, that is, if in spite of such efforts 
appellants did learn of the existence of such 
a conspiracy resulting in their damage more 
than three years before suit, then it would 
not be necessary to inquire into the motiva- 
tions back of appellees’ efforts to conceal. 
We first consider then whether appellants 
carried their burden of making a prima facie 
showing that they lacked knowledge of the 
conspiracy.” 


[Knowledge of Conspiracy] 


In order to prove lack of knowledge of 
the conspiracy due to fraudulent conceal- 
ment the appellants did undertake to prove 
many facts relating to the conspiracy itself. 
Favorable to this position, the jury could 
find from the evidence, documentary and 
oral, the following: Following 1929 there 
was keen commercial rivalry between Crum- 
mer and the Ball interests; the financial 
fortunes of Ball were in some measure 
jeopardized by the refunding operations 
identified with Crummer; this led to an 
announced declaration by Ball to fight it 
out with Crummer on the taxing unit bond 
field in Florida; in 1941 Roger Main, an 
official of Ball, and Howard S. Wheeler, of 
Leedy, Wheeler & Co., brokers having a 
lucrative relationship with Ball, went to the 
office of the Chief Post Office Inspector in 
Washington and filed charges of mail fraud 
against Crummer;’ this initiated an investi- 
gation by the Post Office Department and 
the Securities & Exchange Commission that 
ultimately resulted in mail fraud indict- 
ments in Kansas City, Missouri, in August 
1944: in the meanwhile the Florida State 
Legislature set up an investigating commit- 
tee which used defendant Walter P. Fuller 
as investigator; Fuller closely collaborated 
with Ball and Federal agents to the end 
that highly unfavorable reports were made 
in the committee’s report; assistance was 
given by Fuller in the investigation resulting 
in the indictments; Ball wrote a letter on 
November 16, 1942, to the Florida Securities 
Commission requesting the cancellation of 
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Crummer’s license, That letter indicated 
knowledge of activities of Crummer un- 
covered by Fuller that Fuller later testified 
were secret; such activities were cited by 
Ball in his letter as grounds for revoking 
Crummer’s license. The existence of this 
letter was not known to appellants until 
January 1947; on May 29, 1943, Ball wrote 
another letter to the Florida Securities Com- 
mission challenging Crummer’s right to act 
as agent for the City of Inverness, as author- 
ized by a special act of the legislature; the 
existence of this letter was also unknown 
until January 1947; this letter was shortly 
followed by a quo warranto proceeding 
brought by the state to prevent Crummer’s 
acting; it was ultimately won by Crummer. 


At about this same time Crummer applied 
for a license before the Securities Commis- 
sion; he knew that Ball-duPont was oppos- 
ing this application, but on making what 
amounted to prodigious efforts to find out 
if in fact Ball-duPont’s opposition was, in 
any way, responsible for the denial of his 
license and the bringing of the quo warranto 
suit he was assured by the officials that this 
was not so; application for license was 
denied, but Crummer litigated for it and 
won; in 1944 the Pasco County litigation 
was commenced, ostensibly by the state, 
but actually by one Gall, with full knowl- 
edge and collaboration with attorneys of 
appellees; this suit severely attacked Crum- 
mer and his operation.* In an answer to 
the Pasco County suit by one Wynn, an 
intervenor, which answer was fully ap- 
proved by appellants, it was charged that 
the suit had been brought as part of a 
conspiracy between Fuller and others to 
destroy appellants’ business in Florida. In- 
asmuch as this answer, filed on September 
30, 1946, is one of the-strongest bits of 
documentary evidence bearing on the issue 
of appellants’ knowledge of the conspiracy 
later sued on, we here quote relevant por- 
tions of it: 


“The said defendant further states that 
this suit was instituted in bad faith and 
with improper motives, and has been so 
prosecuted to this date as part of a well 


2 Since upon the trial of this one issue the 
existence of the conspiracy as charged is as- 
sumed, we shall hereafter refer to the conspir- 
acy in that sense, although such reference in 
no way implies that there has been a finding 
that such a conspiracy did in fact exist. 

’ We depart from the chronological statement 
of fact here to state that the fact that Main 
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and Wheeler actually made representations to 
the Post Office Department was not known by 
appellants until December 27, 1946, within the 
period of three years from the filing of the suit. 
This is agreed to by everybody. It is in effect 
claimed by appellants to be the main support 
of their claim of lack of knowledge. 

4 This suit, too, was finally won by Crummer. 
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planned and determined conspiracy and 
scheme to defeat the defendant, R. E. 
Crummer and his company’s municipal 
refunding operations in Florida, with the 
object of eliminating them as a factor in 
Florida municipal finance, in that, to-wit: 


“a. This proceeding is in fact one of 
a series of attacks made in the Courts, 
before the United States Securities and 
Exchange Commission, the Post Office 
Department, the Florida Securities Com- 
mission, the Florida State Board of Ad- 
ministration, and elsewhere by the individuals 
who, actuated by bad faith and improper 
motives, procured the institution of the 
suit in furtherance of the scheme of the 
said individuals to frustrate, disrupt, and 
if possible, defeat any and all efforts, 
operations and activities in the State of 
Florida, of the defendants, R. E. Crum- 
mer and R. E. Crummer and Company. 

“b. In January, 1943, one, Walter P. 
Fuller, of St. Petersburg, Florida, and 
others prevailed upon the State Securities 
Commission to deny the application of 
The Crummer Company for a license to 
do business within the State of Florida, 
resulting in the necessity of The Crum- 
mer Company’s procuring writs of man- 
damus from the Florida Supreme Court 
in two successive years in order to obtain 
a license to do business. 


“j. During the greater part of the 
period in which the plaintiff, Walter R. 
Gall, and Walter P. Fuller were busily 
engaged in promoting this litigation, agents 
of the Securities Exchange Commission 
and Post Office Inspector Mansfield were 
conducting a nationwide investigation of 
the refunding operations in Florida of 
R. E. Crummer and Company and its 
officials and employees, including a com- 
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plete investigation of the Pasco County 
1938 refunding plan. The said Gall and 
Fuller were working in conjunction with 
the federal agents not only in Pasco County 
but elsewhere. The general scheme and 
conspiracy reached the zenith when crimi- 
nal indictments were returned against R. 
E. Crummer, his company, and others by 
a federal grand jury of the District of 
Kansas, in August of 1944. The said Gall 
and Fuller and others of Florida cooper- 
ated toward the finding of the indictments 
with Fuller personally appearing before 
the federal grand jury in Kansas. .. - 


In an effort by Crummer to cause the 
indictments to be dismissed (as they ulti- 
mately were), their counsel prepared a 
written statement which was filed on Febru- 
ary 25, 1946. This statement contained a 
detailed history of Crummer’s activities and 
the opposition of the Ball-duPont interests. 
It is counted on so heavily by appellees 
as showing conclusively that appellants 
knew of the conspiracy for more than three 
years before suit was filed that we quote 
it at some length in the margin® 


So, too, in January 1947, within the three 
years limitation period, in a letter to the 
Department of Justice, Crummer himself 
recited much the same history and made 
much the same statement, from which it 
could be implied that prior to June 30, 1946, 
he knew of many of the facts that ultimately 
became the basis of his suit. 


These facts are supplemented by the testi- 
mony on behalf of Crummer, both by him 
and Mr. Meredith as well as several lawyers 
who had made diligent investigation into 
the several adverse actions taken against 


* After stating that ‘“‘The duPont interests 
apparently concluded that they had to wage 
war if their selfish-plans, dreams, etc. were to 
reach fruition on Crummer,”’ the statement also 
said: 

“The duPont interests failed tn their fight in 
the Florida Legislature for they were fighting 
not only Crummer but the people of the state: 
they failed in their fight against the enactment 
of the amendment to the Federal Municipal 
Bankruptey Act, Decause of the over-whelming 
support urging its enactment: and they failed 
in their fights in the courts because the merits 
were against them. 

““However, when the agents of the SEC and 
Post Office Department moved in and took over 
the front line of attack upon Crummer the 
course of the battle changed. The potent forces 
of the Federal Government were too much for 
Crummer. He was.compelled to retreat. And, 
as a result, for all practical purposes Crummer 
was eliminated as the prominent figure in the 
field of Florida public finances. Immediately 
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the duPont interests assumed the position of 
prominence to such an extent that there now 
exists a duPont public credit monopoly in 
Florida. For example: While Crummer was 
permitted to function in Florida the duPont 
interests were able in open competition to ob- 
tain not more than one-fourth of the authorized 
refunding bonds, but, since Crummer’s. elimina- 
tion the duPont interests and associates have 
purchased about seventy five per cent of the 
volume authorized for which they tendered bids. 

“I realize that the Department of Justice is 
not interested in the success or failure of com- 
petitors in any field of endeavor, but I am 
certain that it is extremely interested in deter- 
mining whether or not its authority is being 
used by others as a vehicle to persecute one 
competitor at the behest of another, and espe 
cially where it appears that the competitors 
have entered into the same type of contract and 
only one, in the field of many, stands crimi- 
nally charged.”’ 
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Crummer by the state and governmental 
agencies, all to the effect that they had been 
unable to connect the appellees, other than 
Fuller, with any conspiracy to cause the 
state and federal action; that the first time 
they were able to do so was on December 
27, 1946, when they learned that the initial 
complaint to the Post Office Department 
had been made by Main and Wheeler, the 
former being an official of Ball-duPont and 
the latter a partner in Leedy, Wheeler & 
Co. of the Leedy-Pierce group. 


[ Appellants’ Contention] 


It is thus appellants’ contention that al- 
though they knew they were being opposed 
and bitterly fought on many fronts by 
several of the parties who were later joined 
as defendants in this suit, they were unable 
to learn of the connection between them 
that was essential to the existence of a 
conspiracy until the discovery of the Main- 
Wheeler activities. Appellants also contend 
that the discovery of two letters from Ball- 
duPont to the Florida Securities Commis- 
sion which came to light within the three 
year period gave further substantial infor- 
mation tying Ball-duPont into the activities 
of Fuller and his investigating committee. 


It is true that if plaintiffs who sue after 
the statutory period of limitation following 
the accrual of a cause of action knew of 
their cause of action for more than the 
statutory period before filing suit, the effect 
of any effort at concealment is ended when 
knowledge is acquired. As we stated in 
Phillips Petroleum Co. v. Johnson, 5 Cir., 155 
F. 2d 185, 191, a case cited by appellees: 


“Tt is enough for one to know that he 
has a cause of action, and that representa- 
tions which before concealed it are not 
true. A concealment which no longer 
conceals the cause of action will not con- 
tinue to toll the statute, though the full 
facts may not yet have been disclosed.” 


[Cases Distinguished] 


Appellees argue from this principle and 
on the authority of Northwestern Oil Co. v. 
Socony-Vacuum Oil Co., [1940-1943 TRADE 
CASES) {56,294 ],.7 Cir:, 138 F. 2d 967, 971; 
Cape Cod Food Products v. National Cran- 
berry Assn. [1954 Trape Cases { 67,769], 
119 F. Supp. 900, 908; and American Tobacco 
Co. v. Peoples Tobacco Co., 5 Cir., 204 F. 
2d 59: “In any conspiracy under the anti- 
trust laws it is only necessary that you 
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know two or more of the conspirators to 
bring suit for the things done to the plain- 
tiff.” The first two of these cases are not 
in any way germane to the proposition for 
which they are cited. The Fifth Circuit case 
is likewise no authority. In a case in which 
the opinion repeatedly stated that the con- 
spiracy between all of the named defendants 
had been fully proved, the court merely 
approved of the trial court’s charge includ- 
ing the statement: 


“In other words, from the moment he 
knew he could bring an action against 
somebody to recover his damages, al- 
though he might not have known who the 
person was, or he might not have known 
how he was going to prove his action, 
prescription would run.” 


The Court said: 


“Taking this charge as a whole, we 
think it fairly presents the question of 
prescription in this case.” 


This is so because the charge, if not correct, 
was more favorable to the appellant there 
than it was entitled to get at the hands of 
the trial court. Nor does the case of Suckow 
Borax Mines Consolidated v. Borax Con- 
solidated Limited [1950-1951 TRADE CASES 
{ 62,714], 9 Cir. 185 F. 2d 196, cert. den. 
340 U. S. 943, support this thesis. There 
the court indicated that the plaintiff had 
known before the running of the statute 
all the parties to the conspiracy, the exist- 
ence of the conspiracy and the damages 
incurred therefrom, The Court said: 


«.,. The record before the trial court 
makes clear beyond dispute that at all 
times pertinent to this inquiry appellants 
knew and believed that they were being 
grieviously damaged by Borax Ltd. and 
its subsidiaries and agents and were keenly 
aware that the acts of appellees had caused 
and were causing damages, and knew, or 
had reason to believe, and did believe, 
that these acts were committed in viola- 
tion of Federal antitrust laws .. .” 


These cases do not stand for the general 
rule that if 4n injured party knows that 
two or more persons have injured him but 
only later learns that their actions, together 
with joint actions of several others amounted 
to a conspiracy between all of them, the 
statute commenced in all events to run from 
the acquistion of knowledge of the actions 
of the two. It is essentially a question of 
what conspiracy is charged. In the case 
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before us a jury could well believe that 
Crummer knew that from improper motives 
Fuller and his committee, with the assist- 
ance of Ball, had attacked him again and 
again, but it might also have believed that, 
as Crummer said in his statement to the 
Department of Justice, these attacks were 
ineffectual, or, as Crummer said, “negatory,” 
and it was only the arrival of the federal 
agents on the scene that did him in. He 
said: 

“It was necessary for the duPont inter- 
ests to eliminate this source of credit in 
order to gain the dominant position in 
Florida public finance. To accomplish the 
objective, the Crummer organization must 
be discredited, and, if possible, completely 
annihilated—this Mr. Ball wanted. The 
fact is, I would frequently hear of his 
threats to run me out of the State, and of 
his invitation to other bond dealers to join 
him in such an effort. Despite his financial 
resourcefulness, however, his efforts were 
negatory until the Federal agents moved in. 
The Florida Securities Commission, the 
SEC, the Post Office Department, the 
criminal indictments, and Mr. Ball and 
his satellites were too much for me. I 
was forced to withdraw, and as a result, 
a major portion of the most economical 
source of credit withdrew its credit to 


and interest in Florida’s taxing units.” 
(Emphasis added.) 


This is a statement supporting Crummer’s 
contention that he was not damaged and 
thus the cause of action was not complete 
until the “Federal agents moved in.” It 
is stipulated that appellants did not learn 
until December 27, 1946, what caused the 
Federal agents to “move in.” If a jury 
believes that they moved in as a part of 
a conspiracy between these appellees to ruin 
appellants’ business and run them out of 
Florida, which, for the purpose of this ap- 
peal, is assumed, then it might well find 
that Crummer did not have knowledge of 
this conspiracy until he learned that Main 
and Wheeler started the Federal investiga- 
tion that, although finally dismissed, did 
bring about their financial ruin. 

So, too, could a jury find that the two 
letters from Ball to the Florida Securities 
Commission, one indicating knowledge of 
the presumedly secret Fuller report and the 
other immediately preceding the beginning 
of quo warranto proceedings by the Com- 
mission gave a connecting link to tie the 
Ball-duPont interests to the Fuller investi- 
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gation and the effort to deprive Crummer 
of the benefits of his City of Inverness 


contract. 
[Ruling] 


We think it cannot be said as a matter 
of law that appellants had knowledge of the 
existence of the cause of action here sued 
upon for more than three years prior to 
the date of suit. This is a fact question and 
on the record before us should have been 
left to the jury. 


[Proof of Fraudulent Concealment] 


It is next contended by appellees that 
even though there was a lack of knowledge 
fhe proof of fraudulent concealment was 
lacking. As pointed out by appellees, the 
Court has said: 


“Mere ignorance of one’s rights will not 
toll the statute of limitations. Conceal- 
ment by defendant only by silence is not 
enough. He must be guilty of some trick 
or contrivance tending to exclude sus- 
picion and prevent inquiry.” Arkansas 
Natural Gas Co. uv. Sartor, 5 Cir., 78 F. 
2d 924, reaffirmed in Hickock Producing 
and Development Co. v. Texas Co., 5: Cir., 
128 F. 2d 183. 


The appellants answer that the very nature 
of the conspiracy charged, i.e., the fraudu- 
lent use by the appellees of the governmental 
bodies whose investigations are by law 
largely kept secret necessarily resulted in 
the degree of concealment which, if success- 
ful, would toll the running of the statute. 
This we have already held. When the case 
was last here we said: 


“We think it quite clear that plaintiffs’ 
amended complaint does well state their 
claim that by secretly moving under the 
guise and protection of the public interest 
and through the public authorities, the 
defendants fraudulently intended to and 
did conceal the scheme and their partici- 
pation in it.” 223 F. 2d 238, 248. 


Since, on the issue before the trial court, 
it assumed the existence of the conspiracy 
as alleged, see page six, supra, we must 
treat the case as if these quoted allegations 
“that the appellees did secretly move under 
the guise and protection of the public inter- 
est and through the public authorities” were 
proved. 

[Conclusion] 


As we have previously stated, this case 
comes here on the assumption that the con- 
spiracy was proved as charged. We do not 
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imply, as we cannot, what the ultimate finding 
will be on this issue; nor do we say that 
as a matter of law appellants have shown 
such lack of knowledge. We think they 
have shown sufficient facts which, when 
coupled with the assumptions that we must 
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a jury trial on the question of fraudulent 
concealment. 
[Judgment Reversed] 


The judgment is Reversed and the case 
Remanded for further and not inconsistent 


make on the record, entitled them to have proceedings. 


[f] 69,032] United States v. Harte-Hanks Newspapers, Abilene, Texas, et al. 


In the United States Court of Appeals for the Fifth Circuit. No. 16927. 
April 24, 1958. 


Appeal from the United States District Court for the Northern District of Texas. 


Dated 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Grand 
Jury Proceedings—Production of Records—Constitutionality—An order entered by a 
trial court, at the beginning of a grand jury investigation of alleged Sherman Act viola- 
tions by certain Texas newspapers, prohibiting the Government from presenting to the 
grand jury infcrmation obtained by its agents from the newspapers’ records was reversed 
on the ground that it was without legal justification. The order was based on the trial 
court’s finding that the newspapers had submitted to the Government for examination 
their books, records and files upon their understanding that they would not be used in 
connection with any criminal proceedings. The reviewing court noted that there was no 
express agreement between the Government and the newspapers and that the restrictions 
were unilateral only. Furthermore, the evidence was not illegally obtained in violation 
of the newspapers’ rights under the Fourth and Fifth Amendments to the United States 
Constitution. The Fifth Amendment does not apply to corporations, and it is perfectly 
clear that the records were not obtained by any illegal search or seizure in contravention 


of the Fourth Amendment. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8021.500. 


For the appellant: Daniel M. Friedman, Henry M. Stuckey, and Paul A. Owens, 
Attorneys, Department of Justice, Washington, D. C.; and Heard L. Floore, United States 


Attorney, Fort Worth, Tex. 


For the appellees: Dan Moody, Austin, Tex., and T. J. McMahon, Abilene, Tex. 
Before Rives, TUTTLE and CAMERON, Circuit Judges. 


CAMERON, Circuit Judge [Jn full text]: 
This appeal presents the validity vel non 
of an order of the court below, entered at 
the outset of a Grand Jury investigation, 
denying the Government the right to use 
before the Grand Jury information obtained 
by its agents in their examination of the 
books of the appellees, Harte-Hanks News- 
papers, Banner Publishing Company, Mar- 
shall Publishing Company, and Denison 
Herald, Inc. The court entered the order 
granting appellees’ motions upon its finding 
that prior to the issuance of the subpoenas 
duces tecum which the records were required 
to be produced before the Grand Jury, 
appellees had submitted to the Government 
for examination their books, records and 


Trade Regulation Reports 


files upon their understanding that they 
would not be used in connection with any 
criminal investigation or prosecution. 


[Disposition Below] 


The trial court heard the testimony of 
three witnesses, Bruce Meador, a repre- 
sentative of the four corporations, T. J. Mc- 
Mahon, their attorney, and Ural E. Horton, 
Jr., Special Agent of the Bureau of Investi- 
gation, Department of Justice. The testi- 
mony was in sharp conflict. Meador and 
McMahon testified that, when the govern- 
ment agent requested the right to examine 
the books, records and files of the four news- 
papers, he was informed that these records 
would be submitted to him on condition that 
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they be not used in connection with any 
criminal investigation or prosecution, and 
he was requested to note this condition in 
his report to the Government. 

Horton testified that no such condition 
was expressed or discussed, that he advised 
Meador and McMahon that they had a right 
to refuse to produce the records if they 
desired, and advised them further that the 
records could be used against them by the 
Government, stating further that he did not 
know the purpose of the investigation then 
in progress. He testified that he had no 
authority to promise any person that he 
would be “free from any prosecution” con- 
cerning any statements made or records fur- 
nished. He introduced a long letter ad- 
dressed to him by Meador which listed the 
documents furnished and gave certain re- 
quested information. This letter, which ac- 
companied Meador’s delivery of the cor- 
porate records to Horton, made no mention 
of the condition testified by Meador and 
McMahon as having been imposed upon the 
surrender of the records to the Government. 
The letter also offered to furnish further in- 
formation if requested to do so. The court 
resolved the conflicts between the witnesses 
in favor of appellees.* 


{Absence of Express Agreement] 


We are not able to say that these findings 
of fact are clearly erroneous and we accept 
them as the predicate upon which our deci- 
sion will rest. We recognize, however, as 
do the appellees, that there was no express 
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agreement between the Government and ap- 
pellees, and that the “understanding” grew 
out of the conditional furnishing of the 
records and was an understanding held by 
appellees alone, it being “quite immaterial,” 
in the court’s mind, whether “it was agreed 
to by the Government.” 

The motions set forth the condition upon 
which the corporate records had been turned 
over to the Government,’ and prayed solely 
that “the subpoenas be suppressed and... 
said condition fully respected.” The mo- 
tions did not allege that any of appellees’ 
constitutional rights had been violated, but 
the court, in its memorandum opinion, held 
that “constitutional provisions” would be 
violated if use of the records before the 
Grand Jury should be permitted. The order 
of the court did not quash or suppress the 
subpoenas, but commanded only that the 
restriction placed upon the use of the records 
by appellees be respected.* 


[Restrictions Unilateral] 


What we have before us, therefore, is an 
order entered by the District Court at the 
beginning of a Grand Jury investigation 
which prohibited in advance the use before 
the Grand Jury of the information obtained 
by the government agent from appellees’ 
records. In our opinion the order was with- 
out legal justification. Its language showed 
clearly that the denial of use of the records 
and information before the Grand Jury was 
predicated solely upon its declaration that 
the restrictions and conditions should be 


1 “After having heard the testimony, however, 
and using the Chancellors’s power to pass upon 
the credibility of the witnesses who have testi- 
fied, I am of the opinion and find that the 
Defendants, who and which were being exposed 
for the divulgence of testimony which could be 
used before the Grand Jury in a criminal in- 
vestigation: that such admonition and pledge 
was exacted by the attorney for these respective 
publications, and that that understanding, 
whether it was agreed to by the Government 
or not is quite immaterial, was to the effect 
that such information, as, is and was furnished, 
should not be used in any criminal investigation 
or by the Grand Jury for such purpose. ‘ 

ea ae This is a country of great liberty, 
gentlemen, and we must all stand for it. This 
information must not be used before the Grand 
Jury for criminal investigation.”’ 

The court found further that the records 
covered by the subpoenas were to be used in 
connection with a projected criminal prose- 
cution. 

2 “The request was made of one of the at- 
torneys for one or more of the above named 
parties. Said attorney agreed to submit such 
letters, papers and records for examination 
by said representative upon the condition that 
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none of them would be used in any manner in 
the prosecution of any action against any per- 
son or company or corporation named or re- 
ferred to therein. Said papers were submitted 
to said representative of the Government upon 
the terms above stated. The use of any 
of said papers in any attempted prosecution 
would be in violation of the conditions; and 
the Court should suppress the subpoenas and 
order that the above stated condition should be 
respected. 

%*‘Tt seems quite unnecessary to cite authori- 
ties, because one of the fundamentals of a 
free government denies the right of the ser- 
vants of the people to secure evidence, or testi- 
mony, in the manner indicated for use against 
the citizen. It would violate not only constitu- 
tional provisions, but the very thought of liberty 
and freedom itself.’’ 

+ “Tt is, therefore, the order and judgment 
of the Court, that said restrictions and condi- 
tions be respected and enforced, and that any 
information obtained by the Government Agents 
through the examination of said books, records, 
files and correspondence shall not be used be 
fore the Grand Jury in any criminal investiga- 
tion.’’ [Italics added.] 
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respected and enforced. These restrictions 
were unilateral only. Appellees knew that 
Horton was not advised of the purpose of 
the investigation and that, as a mere field 
agent, he had no authority to agree to any 
restrictions. The most appellees contend 
is that they requested that he advise the 
Government of the restrictions when he 
made his report.’ Appeliees did not follow 
up their request or withhold the records 
until they learned whether it would be re- 
spected—even if it be assumed that some 
agent of the Government had the authority 
to enter into such an agreement. Cf. United 
States v. Ford, et al (Whiskey Cases), 1878, 
99 U. S. 594. 


[Appellees Contentions] 


Appellees pitch their argument entirely 
upon the contention, not raised in their mo- 
tions, that the evidence ought to be with- 
held from the Grand Jury on the ground 
that it was illegally obtained in violation of 
appellees’ rights under the Fourth and Fifth 
Amendments to the Constitution. 


[No Violation of Constitutional Rights] 


The Fifth Amendment, of course, does 
not apply to corporations,° and it is perfectly 
clear that the records were not obtained by 
any illegal search or seizure in contravention 
of the Fourth Amendment.’ Horton entered 
the premises of appellees with the consent 
of Meador after having ’phoned for an en- 
gagement, Even under appellees’ evidence, 
he made no threats or misrepresentations, 
employed no strategems, practiced no con- 
cealment, coercion or fraud. He did not 
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seize any records at all. They were de- 
livered to him voluntarily by Meador two 
weeks after the request was made. Ap- 
pellees and their attorney knew all the while 
that they had no assurance from the Gov- 
ernment that any condition which might 
have been imposed would be honored. We 
find nothing in appellees’ argument or in 
their authorities to justify the ruling of the 
court below. 


It is established law that suppression of 
evidence prior to an indictment should be 
considered only when there is a clear and 
definite showing that constitutional rights 
have been violated. Cf. United. States v. 
Wallace, supra, 366 U. S. 793, 796. And 
under our holding in Eastus v. Bradshaw, 
1938, 94 F. 2d 788, the validity of his entire 
proceeding is subject to serious doubt. In 
White v. United States, 1952, 194 F, 2d 215, 
217, cert. den. 343 U. S. 930, we held that 
one proceeding, as are appellees here, under 
Rule 41(e), Federal Rules of Criminal Pro- 
cedure, could not hold the Internal Revenue 
Bureau, as a matter of contract, to its 
declared policy of granting immunity to 
persons making voluntary disclosure. 


[Scope of Grand Jury Investigations] 


The office of the Grand Jury under our 
system jis an important one, and its ability 
to function should not be limited by ques- 
tions of propriety, Blair et al. v. United States, 
1919, 250 U. S. 273, 282, it being vital that 
it possess the power to conduct broad: in- 
vestigations® fettered only by the require- 
ment that constitutional rights be not in- 
fringed.” 


&’ Here is the way appellees deal with this 
question in their brief: ‘‘Appellees’ attorney 
told Mr. Horton . . . that he ‘wanted to know 
whether or not the information that he was 
seeking was to be used by him in furtherance 
of any!criminal prosecution.’ The agent stated 
that he did not know. Appellees’ attorney 
then stated that he wanted the examination 
‘to be definitely on condition that what he 
learned or what he copied or the information 
that he got from the files, were not 
to be used by him in furtherance of any crimi- 
nal prosecution.’ The agent said that he did 
not know whether it ‘would be used in 
that manner or not;’ and appellees’ attorney 
then stated that he was sure the agent would 
file a report, and that he ‘would appreciate 
it very much if you would incorporate in the 
report the substance of this conversation and 
the condition that I have attached to your go- 
ing into these files.’ ”’ 

6 Genecov v. Fed. Pet. Bd., 5 Cir., 1944, 146 
F. 2a 596, 597, cert. den. 324 U. S. 865; United 
States v. Bausch & Lomb Co. [1944-1945 TRADE 
CASES f 57,224], 321 U. S. 707, 726. 
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7 Appellees cite in support of their Fourth 
Amendment contentions United States v. Wal- 
lace et al., 1949, 336 U. S. 793; Silverthorn Lum- 
ver Co. v. United States, 1920, 251 U. S. 385; 
Weeks v. United States, 1914, 232 U. S. 383; 
McDonald v. United States, 1948, 335 U. S. 
451: Go-Bart Importing Co. v. United States, 
1931, 282 U. S. 344; and Judd v. United States, 
D. C. Cir., 1951, 190 F. 2d 649. Every one of 
the cases involved an actual forcible search 
of the premises of a litigant without warrant, 
and no case cited bears any resemblance on its 
facts or announces any principle which would 
support the action of the court below. 

8 The Supreme Court, in Costello v. United 
States, 1956, 350 U. S. 359, 362, indicated that 
the inquisitorial powers of the Grand Jury, 
as was true of its English progenitor, should 
be so broad as to be free ‘‘from control by the 
Crown or judges.”’ 

9 By the provisions of 15 U. S. C. A. § 32 and 
§ 33 immunity is granted to any natural per- 
son testifying or producing records before a 
grand jury investigating possible violation of 


the anti-trust laws. 
{| 69,032 


74,088 Court Decisions Number 101—96 


U.S. v. Rockwood Sprinkler Co. 5-27-58 
[Reversed] remanded for the entry of an order denying 
them. 


The order of the District Court granting 


; ; : Reversed and Remanded. 
the motions is reversed and the cause is 


[J 69,033] United States v. Rockwood Sprinkler Company, Grinnell Corporation, 
Automatic Sprinkler Corporation of America and Blaw-Knox Company. 


In the United States District Court for the Western District of Pennsylvania. Civil 
Action No. 16199. Dated May 9, 1958. 


Case No. 1359 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Customers.—Four companies engaged in the sale and installation of special hazard 
sprinkler systems were prohibited by a consent decree from entering into any agreement 
with any industry person to allocate customers or to refrain from the solicitation of 
prospective customers. 


See Combinations and Conspiracies, Vol. 1, J 2005.468. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Bidding Practices—Information Exchange.—Four companies engaged in the sale and 
installation of special hazard sprinkler systems were prohibited by a consent decree from 
entering into any agreement with any industry person to (1) fix prices or bids for the 
sale or installation, to or for third persons, of special hazard systems or equipment, 
(2) exchange any list of or information relating to special hazard prospects, or (3) refrain 
from submitting a bid for the sale or installation of any special hazard system or equip- 
ment or to submit a bid higher than or identical with a bid submitted by any other 
industry person for the sale or installation of special hazard systems or equipment. Also, 
each of the companies were prohibited from transmitting to any other industry person 
any prices to be charged, to third persons, for the sale or installation of special hazard 
systems or equipment prior to the time that such prices are announced to the trade 
generally, and from sending to any other industry person any list or names of special 
hazard prospects. 


See Combinations and Conspiracies, Vol. 1, § 2011.065, 2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade As- 
sociation Membership.—Four companies engaged in the sale and installation of special 
hazard sprinkler systems were prohibited by a consent decree from belonging to, or 
contributing anything of value to or participating in the activities of, any trade associa- 
tion or other central agency of or for industry persons knowing that the activities or 
purposes of such association or agency are contrary to, or inconsistent with, any provi- 
sions of the decree. 


See Combinations and Conspiracies, Vol. 1, { 2017.121. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Re- 
liefi—Bidding Procedure—Four companies engaged in the sale and distribution of special 
hazard sprinkler systems were each required by a consent decree to include as a part 
of any bid for the sale or installation of any special hazard system in any building (1) 
submitted to any United States agency, or (2) submitted in response to any invitation 
to bid where it appears from the face of the invitation that the United States has a 
financial interest in such building, or, (3) submitted in response to any invitation to bid 
where such company has reasonable grounds to believe that the United States has such 
a financial interest, an affidavit of the person responsible for the submission of the bid 
certifying that such bid is submitted without collusion with any other industry person. 
Also, the decree provides that in the event that one defendant enters into any bona fide 
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subcontract or submits a bona fide joint bid with any other defendant for the sale or 
installation of any special hazard system, as permitted in a proviso to the decree, then 
such defendants were directed, at the time of entering into such subcontract ‘or of 
submitting such joint bid, to submit to the Attorney General a full report of such subcon- 
tract or joint bid together with the reasons therefor. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.45, 8421. 


: For the plaintiff: Victor R. Hansen, Assistant Attorney General; and Earl A. 
Jinkinson, William D. Kilgore, Jr., Bertram M. Long, Harry N. Burgess, Charles F. B. 
McAleer, Ralph M. McCareins, and Ned Robertson, Attorneys, Department of Justice; 
and Hubert I. Teitelbaum, United States Attorney. 


For the defendants: Goodwin, Procter & Hoar, and Reed, Smith, Shaw & McClay, 
by Frank B. Wallis and Paul J. Winschel, for Rockwood Sprinkler Co.; Baker, Botts, 
Andrews & Shepherd, and Dickie, McCamey, Chilcote & Robinson, by Denman Moody, 
C. Brien Dillon, and Sanford M. Chilcote, for Grinnell Corp.; Trenkamp & Coakley, by 
Joseph C. Coakley and John E. Laughlin, Jr., for Automatic Sprinkler Corp. of America; 
and Thorp, Reed & Armstrong, by William C. O’Neil and T. Herbert Hamilton, for 


Blaw-Knox Co. 


Final Judgment 

Joun W. MclItvarne, District Judge [Jn 
full text]: Plaintiff, United States of America, 
having filed its complaint herein on September 
10, 1957, and defendants, Rockwood Sprinkler 
Company, Grinnell Corporation, Automatic 
Sprinkler Corporation of America and Blaw- 
Knox Company (hereinafter sometimes re- 
ferred to as “Defendants’’), having appeared 
herein, and plaintiff and defendants by their 
respective attorneys having severally con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue of 
fact or law herein, and without this Final 
Judgment’s constituting any evidence or ad- 
mission by any party in respect to any such 
issue; 

Now Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of all the parties hereto, it is hereby 

Ordered, Adjudged and Decreed as follows: 

i 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of each party hereto. The 
complaint states a claim for relief against 
the defendants under Section 1 of the Act 
of Congress of July 2, 1890, entitled “An 
act to protect trade and commerce against 
unlawful restraints and monopolies,” com- 
monly known as the Sherman Act, as amended. 

II 
[Definitions] 

As used in this Final Judgment: 

(A) “Sprinkler system” shall mean any 
fabrication of pipes, valves, controls, and re- 
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leases designed as a means of protection 
against damage by fire, and which operates 
by automatically releasing water, foam, fog, 
carbon dioxide or other substance from a 
piping system over the area sought to be 
protected; 

(B) “Special hazard system” shall mean 
any sprinkler system especially designed. or 
engineered to meet the requirements of 
some unusual fire hazard or condition and 
which may employ fire extinguishing or 
control media, techniques or devices not 
customarily used in an ordinary or basic 
sprinkler system. Without limiting the gen- 
erality of the foregoing, the term “special 
hazard system” is intended to mean ,and 
refer to that type of system, the sale or 
installation of which has heretofore cus- 
tomarily been handled by the special hazard 
department of each of the defendants; 

(C) “Special hazard prospect” shall mean 
any person interested in the purchase or 
installation of any special hazard system or 
equipment at a specific location; 

(D) “Equipment” means any part, ap- 
paratus or accessory used in or with a 
special hazard system; 

(E) “Person” shall mean any individual, 
partnership, corporation, association, firm or 
other legal entity; 

(F) “Industry person” shall mean any 
person who sells or installs sprinkler sys- 
tems or special hazard systems. 


III 
[Applicability of Decree] 
The provisions of this Final Judgment 
applicable to any defendant shall apply to 
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such defendant, its officers, directors, agents, 
employees, successors and assigns, and to 
all other persons in active concert or par- 
ticipation with such defendant who receive 
actual notice of this Final Judgment by 
personal service or otherwise. For the pur- 
poses of this Final Judgment a defendant 
and its wholly-owned subsidiary shall be 
deemed to be one person. 


IV 
[Bidding Practices—Information 
Exchange | 


Defendants are jointly and severally enjoined 
and restrained from, directly or indirectly, 
entering into, adhering to, maintaining, en- 
forcing or claiming any rights under any 
contract, agreement, understanding, plan or 
program with any industry person to: 

(A) Allocate special hazard prospects; 

(B) Fix, determine, maintain, adopt or 
increase prices or bids for the sale or in- 
stallation, to or for third persons, of special 
hazard systems or equipment; 

(C) Keep, maintain or exchange any list 
of or information relating to special hazard 
prospects; 

(D) Refrain from the solicitation of any 
special hazard prospect; 

(E) Refrain from submitting a bid for 
the sale or installation of any special hazard 
system or equipment or to submit a bid 
higher than or identical with a bid sub- 
mitted by any other industry person for the 
sale or installation of special hazard sys- 
tems or equipment. 


V 
[Trade Association Membership] 


Each of the defendants is enjoined and 
restrained from: 


(A) Transmitting or otherwise making 
available to any other industry person any 
prices to be charged, to third persons, for 
the sale or installation of special hazard 
systems or equipment prior to the time that 
such prices are announced to the trade 
generally; 


(B) Sending to any other industry person 
any list or names of special hazard prospects; 

(C) Belonging to, contributing anything 
of value to or participating in the activities 
of, any trade association or other central 
agency of or for industry persons knowing 
that the activities or purposes of such as- 
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sociation or agency are contrary to, or 
inconsistent with, any of the provisions of 
this Final Judgment. 


Provided that nothing in this Final Judg- 
ment shall prevent any defendant from 
entering into a bona fide subcontract or 
submitting a bona fide joint bid with an- 
other industry person. 


Wal 
[Specific Relief] 


Each of the defendants is ordered and 
directed to include as a part of any bid for 
the sale or installation of any special hazard 
system in any building, facility, or project 
(1) submitted to any agency of the United 
States of America, or, (2) submitted in 
response to any invitation to bid where it 
appears from the face of the invitation to 
bid that the United States has a financial 
interest in such building, facility or project, 
or, (3) submitted in response to any invita- 
tion to bid where such defendant has rea- 
sonable grounds to believe that the United 
States has such a financial interest, an 
affidavit of the person responsible for the 
submission of the bid certifying that such 
bid is submitted without collusion with any 
other industry person. 


VII 
[Reports to Attorney General] 


In the event that one defendant enters 
into any subcontract or submits a joint bid 
with any other defendant for the sale or 
installation of any special hazard system as 
permitted in the proviso to Section V of 
this Final Judgment, then such defendants 
are ordered and directed, at the time of 
entering into such subcontract or of sub- 
mitting such joint bid, to submit to the 
Attorney General a full report of such sub- 
contract or joint bid together with the 
reasons therefor. 


VIII 
[Notice of Judgment] 


Each of the defendants is ordered and 
directed: 


(A) Within sixty (60) days from the 
effective date of this Final Judgment to 
furnish a true and complete copy of this 
Final Judgment to each of its corporate 
officers and directors and to each of its 
department heads and principal sales per- 
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sonnel concerned with the sale or installa- 
tion of special hazard systems or equipment; 


(B) Within ninety (90) days from the 
date of entry of this Final Judgment to file 
with the Clerk of this Court, with a copy to 
the Attorney General, an affidavit setting 
forth the fact and manner of compliance 
with subsection (A) of this Section VIII 
which affidavit shall include the names and 
titles of each person to whom a copy of 
this Final Judgment was furnished. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and subject to 
any legally recognized privilege, duly au- 
thorized representatives of the Department 
of Justice shall, upon written request of 
the Attorney General or the Assistant At- 
torney General in charge of the Antitrust 
Division, and on reasonable notice to any 
defendant made to its principal offices, be 
permitted: 


(1) access during the office hours of 
such defendant to, and the right to copy 
and reproduce, all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the 
possession or under the control of such 
defendant relating to any matter con- 
tained in this Final Judgment; and 


(2) subject to the reasonable conven- 
ience of such defendant and without re- 
straint or interference from it, to interview 
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In the New York Supreme Court, Nassau County. 


Dated May 5, 1958. 
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officers or employees of such defendant, 
who may have counsel present, regarding 
any such matter. 


Upon the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division said de- 
fendants shall submit such reports in writ- 
ing to the Department of Justice with 
respect to any of the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
provided in this Section IX shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of such Department, 
except in the course of legal proceedings to 
which the United States is a party for the 
purpose of securing compliance with this 
Final Judgment or as otherwise required 
by law. 


XK 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


139 N. Y. L. J. No. 87, page 13. 


New York Donnelly Antitrust Act 


Combinations and Conspiracies Under State Law—Services—Travel Agency.—A 
complaint charging that a travel agency induced airlines to withhold all agency appoint- 
ments, and the commissions which flow therefrom, from the plaintiff in order to prevent 
the plaintiff from competing with the travel agency was dismissed on the ground that 
at the time the complaint was filed Section 340 of the New York General Business Law 
was, by its terms, confined to trade and commerce. However, the court granted the 
plaintiff leave to plead over since Section 340 had been amended on July eh, 1957, so that 
it interdicted conduct whereby competition “in the furnishing of any service in the State 
* * * is or may be restrained.” The court noted, therefore, that the complaint should 
concern itself with what has happened since the amendment. 


See Combinations and Conspiracies, Vol. 1, § 2385.34. 
Combinations and Conspiracies Under State Laws—Procedure—Who May Be Liable 
—Parties Defendant—Conspirators.—As among several joint tort feasors, it is a plaintiff's 
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prerogative to decide how many to sue. 


Court Decisions 
Colonial Drive-In Theatre, Inc. v. Warner Bros. Pictures, Inc. 


Number 101—100 
5-27-58 


All tort feasors are neither indispensable nor 


conditionally necessary parties, as their liability is both joint and several. The fact that 
alleged wrongdoers are charged with having entered upon a conspiracy does not alter 


their several liability. 


See Combinations and Conspiracies, Vol. 1, | 2425.34. 


[Motion to Dismiss Complaint] 


C. A. JouHnson, Justice [In full text]: 
This is a motion in four parts one of which 
is to dismiss the complaint pursuant to 
Rule 106 as insufficient in law. Since I 
believe this motion should be granted with 
leave to plead over, it will be unnecessary 
to discuss the balance of the motion in 
detail, except to indicate some features, 
which should guide the plaintiff in framing 
a new complaint. The essence of plaintiff's 
grievance is that he has attempted to estab- 
lish a travel agency in Nassau County and 
that the defendant, who is already estab- 
lished in that business in Hempstead is 
claimed to have induced all the airlines to 
withhold all agency appointments from 
plaintiff, and the commissions which flow 
therefrom, thus completely stifling his busi- 
ness. A letter signed by the defendant dated 
May 10, 1954, addressed to the Air Traffic 
Conference of America, which is an agency 
for all the airlines, is annexed to the com- 
plaint as an exhibit. A fair reading of this 
letter indicates that it had for its purpose 
the very thing about which plaintiff com- 
plains. However, at the time it was writ- 
ten, section 340 of the General Business 
Law was, by its terms, confined to trade 
and commerce in commodities and it was 
thus interpreted by the courts (Nasman v. 
Bank of N. Y., [1944-1945 Trapr CAsES 
157,250], 49 N. Y. S. 2d 181, May, 1944). 
On July 1, 1957, section 340 was extensively 
amended so that it now interdicts conduct 
whereby competition “in the furnishing of 


any service in the State’ * * * “is or may 
be restrained” and then goes on to declare 
such conduct “to be against public policy, 
illegal and void.” In addition section 341 
makes such activity a crime. Thus, it is 
clear that the complaint should concern 
itself with what has happened since July 1, 
1957, and it may be well to point out at this 
time that only the ultimate facts should be 
pleaded, not the evidence. As among sev- 
eral joint tort feasors, it is the plaintiff’s 
prerogative to decide how many to sue (for 
v. Western New York Motor Lines, Inc., 257 
N. Y. 305), and all tort feasors are neither 
indispensable nor conditionally necessary 
parties, as their liability is both joint and 
several, The fact that the alleged wrong- 
doers are charged with having entered upon 
a conspiracy, does not alter their several 
liability. Nor does the conspiracy consti- 
tute a separate cause of action. A con- 
spiracy has been defined as a combination 
to do an illegal act by legal means, or any 
act by illegal means. (Purofied Down Prod- 
ucts Corp’n v. Nat. Ass'n of Bedding Mfrs. 
[1950-1951 TraApE CAsEs { 62,821], 201 Misc. 
149). The agreement or combination in this 
case and the acts which put it into effect, 
so as to prevent the plaintiff from compet- 
ing with the defendant, is one cause of 
action, although such a course of conduct 
may have violated several statutes. Enough 
has been said to dispose of the main issues 
raised by the motion, which is accordingly 
granted with leave to plead over. Short- 
form order signed. 


[] 69,035] Colonial Drive-In Theatre, Inc. v. Warner Bros. Pictures, Inc., et al. 
Harmar Drive-In Theatre, Inc. v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
Action Nos. 101-375, and 101-374, respectively. Dated May 9, 1958. 


Clayton Antitrust Act 


} Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Dismissal of Action for Failure to Prosecute.—A trial court rules that it has no power to 
grant relief from a prior court order dismissing treble damage actions for lack of prosecution. 


See Private Enforcement and Procedure, Vol. 2, J 9013.440. 


For the plaintiffs: Arnold G. Malkan, New York, N. Y. 
For the defendants: R. W. Perkins, New York, N. Y. 
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Cited 1958 Trade Cases 
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For prior opinions of the U. S. District Court, Southern District of New York, see 
1958 Trade Cases {| 68,956, and 1956 Trade Cases { 68,441, 68,431. For prior opinions of 
the U. S. Court of Appeals, Second Circuit, see 1957 Trade Cases { 68,793 and 1956 Trade 


Cases { 68,577. 


Memorandum Endorsement on Order 
to Show Cause 


SIDNEY SUGARMAN, District Judge [Jn full 
text|: Little in support of this motion to 
vacate Judge Bryan’s exparte order of 
March 31, 1958, dismissing the complaints 
herein, was not presented to Judge Noonan 
when plaintiffs moved before him for ex- 
tension of their time to fully comply with 
the conditions to defeat dismissal of the 
complaints, imposed by Judge Dawson in 
his order of February 12, 1958. 


Judge Noonan’s order of March 25, 1958 
actually resolved the issue of dismissal for 
plaintiffs’ noncompliance with Judge Daw- 
son’s order. Judge Bryan’s order merely 
made final Judge Dawson’s and Judge 
Noonan’s earlier orders, which until then, 


had been temporarily stayed by Judge 
Dimock. 


Accordingly, the present motion, al- 
though couched in terms seeking a vaca- 
tur of Judge Bryan’s order, is in essence 
one seeking a decision contrary to those 
of Judges Dawson and Noonan. 


[Motion Denied] 


I have no power to now grant such re- 
lief. Commercial Union of America, Inc. v. 
Anglo-South American Bank, Ltd., 10 F. 2d 
937 (2nd Cir. 1925). This is so despite the 
absence of interrogatories in the Harmar 
case. 


Motion is denied. 


It is so ordered. 


[7 69,036] Kitchens of Sara Lee, Inc. v. Nifty Foods Corporation, Lady Ileen, Inc., 
A. Lustig, Inc., Lustig Food Corporation and Abraham Lustig. 


In the United States District Court for the Western District of New York. Civil 


No. 7292. November 1, 1957. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Effect of Acquisitions on Competition—Substantial 
Lessening of Competition and Tendency to Create a Monopoly.—In a copyright infringe- 
ment action, the defendants’ contention that the acts and conduct of the plaintiff and its 
parent corporation precluded plaintiff’s claim for equitable relief was held without merit. 
The court noted that there was no evidence that there was a reasonable likelihood that 
the acquisition of the stock and assets of numerous corporations between 1942 and 1956 
by the plaintiff's parent company will result in restraint of commerce, or the creation of 
a monopoly in the sale of bakery products. There was no evidence disclosing any restraint 
of trade and commerce, nor any evidence of a plan to eliminate the defendants as com- 
petitors of the plaintiff and its parent corporation in the sale of frozen bakery products. 


See Acquisitions of Stock or Assets, Vol. 1, | 4207.775, 4207.800; Private Enforcement 
and Procedure, Vol. 2, § 9042.100. 

For the plaintiff: Charles Shepard (Woodson, Pattishall & Garner, Chicago, IIl., of 
counsel), Rochester, N. Y. 

For the defendants: Leo F. Simpson, Jr. (Schulman, Klein & Stern, New York, 
N. Y., of counsel), Rochester, N. Y. 
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[Copyright Infringement Suit] 


Harotp P. Burke, District Judge [In full 
text except for omissions indicated by as- 
terisks| : 

This case was tried before the under- 
signed on May 9 and 10, 1957. 


Immediately prior to the opening of the 
trial, and on May 9, 1957, the plaintiff moved, 
pursuant to motion papers theretofore served, 
for leave to supplement its complaint. The 
motion is granted, and an order to that 
effect has been entered, dated May 9, 1957. 


Immediately prior to the opening of the 
trial, and on May 9, 1957, in accordance 
with motion papers theretofore served, the 
plaintiff moved for an order striking from 
the amended answer paragraphs 13 through 
18, inclusive, on the ground that said para- 
graphs constitute an insufficient defense and 
allege immaterial and impertinent matter. 
The motion is denied nunc pro tune as of 
May 9, 1957. 


Findings of Fact 


1. Plaintiff, Kitchens of Sara Lee, Inc., 
is a Maryland corporation. 

2. Defendants, Nifty Foods Corporation, 
Lady Ileen, Inc., A. Lustig, Inc. and Lustig 
Food Corporation, are New York corpora- 
tions. 

3. Defendants, Abraham Lustig, is a citi- 
zen of New York. 

4. The matter in controversy exceeds 
$3,000, exclusive of interest and costs. 


5. Plaintiff's predecessor, Kitchens of 
Sara Lee, Inc., a Delaware corporation, orig- 
inated, prepared and published, original, pic- 
torial labels for its products, cheese cake, 
coffee cake, pound cake and chocolate cake. 
It filed copyright applications for and de- 
posited copies of the original labels with the 
United States Copyright Office. It received 
copyright certificates numbers KK 106,348, 
KK 106,349, KK 106,350, KK 106,583 and 
KK 111,272 as evidence of the copyright 
registration of said labels. 

ok EE 7% 

8. Plaintiff’s said predecessor assigned its 
goodwill and assets, including its rights and 
registrations for the said copyrighted labels 
on October 9, 1956, to Consolidated Foods 
Corporation, which corporation immediately 
re-assigned them to the plaintiff herein. 

Re fa SS 

12. The defendant, Nifty Foods Corpora- 
tion, is engaged in the business of manu- 
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facturing, distributing and selling frozen 
waffles, and distributing products of Lady 
Ileen, Inc. 

13. The defendant, Lady Ileen, Inc., is 
engaged in the business of manufacturing, 
distributing and selling frozen coffee cake, 
frozen pound cake, frozen chocolate cake 
and frozen cheese cake. 


14. Defendant, Abraham Lustig, is the 
general executive of Nifty Foods Corpora- 
tion and Lady Ileen, Inc. 


15. The defendants, A. Lustig, Inc. and 
Lustig Food Corporation, are New York 
corporations engaged in the business of 
canning, distributing and selling fruits. There 
is no proof to connect any of said defendants 
with the acts complained of herein, and no 
proof to impose any liability on these named 
defendants. 

ek knoe 

38. Consolidated Foods Corporation has 
numerous affiliated and subsidiary companies 
throughout the United States, all of which 
are engaged directly or indirectly in pro- 
ducing, selling and distributing food prod- 
ucts, including frozen bakery products. 


39. Between 1942 and 1956 it acquired the 
stock of numerous corporations which were 
either liquidated or made affiliates or sub- 
sidiaries. 

40. Between the years 1950 and 1956 it 
acquired the assets of four corporations in 
the food processing and distributing busi- 
ness, including frozen bakery products. 
Among these were the assets of the plaintiff. 

41. There is no evidence that there is a 
reasonable likelihood that the acquisition of 
the stock and assets of said corporations 
will result in restraint of commerce, or the 
creation of a monopoly in the sale of bakery 
products. 

42. There is no evidence in the case dis- 
closing any restraint of trade and commerce, 
nor any evidence of a plan to eliminate said 
defendants as competitors of plaintiff and 
Consolidated Foods Corporation in the sale 
of frozen bakery products. 


Conclusions of Law 


1. This court has jurisdiction of the par- 
ties and the subject matter. 

2. Plaintiff's labels have been duly copy- 
righted. The copyright registrations are 
valid and are owned by plaintiff. Plaintiffs 
copyrighted labels have been copied and in- 
fringed by defendants. 
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3. Defendants’ use of said copyright labels 
in connection with the manufacturing, sell- 
ing or offering for sale of their bakery prod- 
ucts constitutes unfair competition with 
plaintiff. 

4. Defendants’ use of said copyright labels 
dilutes the distinctive quality of plaintiff’s 
copyright labels in violation of the New 
York General Business Law. 


5. The rights to and the registrations of 
the trademarks are owned by plaintiff. 

6. There has been no proof that defend- 
ants have enriched themselves unjustly by 
exploiting by commercial advertising any 
investment of plaintiff in its labels and pack- 
aging designs. Plaintiff’s action for unjust 
enrichment should be dismissed. 

7. There has been no proof to establish 
that the defendants’ use of plaintiff’s labels 
has resulted in any damage to the plaintiff 
or gains, profits and advantages to defend- 
ants from the infringement of plaintiff’s 
copyrights and from defendants’ unfair com- 
petition with plaintiff, nor from the dilution 
of the quality of plaintiff’s labels. 

8. Plaintiff's claim based on trademark 
infringement should be dismissed. 

9. The contention of the defendants that 
the acts and conduct of plaintiff and its 
parent corporation, Consolidated Foods 
Corporation, preclude plaintiff’s claim for 
relief by a court of equity, is without merit. 

10. Plaintiff is entitled to judgment against 
Nifty Foods Corporation, Lady Ileen, Inc., 
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and Abraham Lustig, enjoining them and 
their agents, attorneys, employees, servants, 
representatives, successors and assigns, and 
all persons acting by or under authority 
from them, from: 

(a) Using their said copyright infringing 
labels, and from infringing plaintiffs said 
copyrighted labels in any manner whatso- 
ever, and from ordering or purchasing from 
others any such infringing copies of plain- 
tiff’s copyrighted labels; 

(b) Advertising, selling or offering for 
sale, bakery products or any similar or re- 
lated goods under labels simulating plain- 
tiff’s copyright labels in the designs and 
make up; 

(c) Using any labels, make up, slogans or 
designs which tend to dilute the distinctive 
quality of plaintiff's copyright labels; 

And requiring the defendants to deliver 
up for destruction all copyright infringing 
labels, including those heretofore distributed 
by defendants to others, and all plates, 
molds and materials for making said copy- 
right infringing labels. 

11. The plaintiff is entitled to be com- 
pensated for defendants’ infringement of 
its copyrights in the manner provided in 
17 U. S. C., Section 101(b), with costs as 
provided in 17 U. S. C., Section 116, and a 
reasonable attorney’s fee. 

Settle judgment before me at the Federal 
Building, Rochester, N. Y., at 10 A. M., 
November 12, 1957. ‘ 


[69,037] Vernon R. Fortna v. E. L. Martin. 


In the California District Court of Appeal, Third District. 


March 24, 1958. 


Civ. No. 9214. Dated 


California Contracts in Restraint of Trade Law 


Combinations and Conspiracies Under State Laws—Practices—Agreement Not to 
Compete—Legality—An employment contract wherein the employee agreed not to “solicit, 
serve, or cater to or engage, assist, be interested in or connected with any other person, 
firm or corporation soliciting, serving or catering to any of the customers served by him 
or by any other employee of the company or any of its branches during his employment 
with the Company,” for a period of five years after the termination of his employment, 
unlawfully restrained the employee from engaging in a profession, trade, or business within 
the meaning of Section 16600 of the California Business and Professions Code. The court 
noted that none of the exceptions to Section 16600 was applicable to the contractual 


provision. 
See Combinations and Conspiracies, Vol. 1, J 2319.05. 
For the appellant: Steel & Arostegui. 


For the respondent: Bradford, Cross, Dahl & Hefner. 
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[Agreement Not to Compete] 


ScHorrxy, Justice [In full text except for 
omissions indicated by asterisks|:—This is an 
appeal from a judgment enjoining defend- 
ant, for a period of five years, from “enter- 
ing into competition, directly or indirectly, 
with plaintiff . . . and/or soliciting struc- 
tural pest control work, all in the extermi- 
nating business, Branch 3, Group D termite 
control work,” in a specified area of the 
Sacramento Valley, and from “making use 
of confidential information or trade secrets 
of said plaintiff, ... and in particular from 
making any disclosure whatsoever as to said 
plaintiff's methods of bidding for structural 
pest control work.” 


[Contract of Employment] 


On December 21, 1953, defendant Martin 
and plaintiff Fortna entered into a contract 
of employment which contained the follow- 
ing provision: 


“(c) That he [the employee] will not 
for a period of five years after the end 
or termination of his employment, irre- 
spective of the time, manner or cause of 
the said termination, directly or indirectly, 
either as principal, agent, employee, em- 
ployer, stockholder, co-partner, or in any 
other individual or representative capacity 
whatever, solicit, serve, or cater to or 
engage, assist, be interested in or con- 
nected with any other person, firm or 
corporation soliciting, serving or catering 
to any of the customers served by him or 
by any other employee of the company 
or any of its branches during his employ- 
ment with the Company.” 


[Termination of Employment] 


Martin continued in the employ of Fortna 
until August 30, 1955. During the last 30 
days Martin made plans to engage in busi- 
ness for himself, and immediately after the 
termination of the employment he estab- 
lished his own business and entered into 
competition with Fortna. 


[Injunction Sought] 


Fortna then sought an injunction to 
prevent Martin from competing with him. 
Fortna alleged in his complaint that Martin 
had solicited customers, and that while in his 
(Fortna’s) employ Martin became familiar 
with certain trade secrets and confidential 
information of the business, particularly the 
names of customers, the materials used and 
services performed in termite control work 
and other information pertaining to the 
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conduct of Fortna’s business, and that after 
Martin terminated the employment he had 
used the information to solicit business for 


himself. 
[Defendant] 


The testimony disclosed that Martin had 
been in the termite control business for 
about 18 years and that at one time he had 
his own business in Los Angeles. Prior to 
the time Martin was employed by Fortna he 
had no contacts in the Sacramento Valley. 
Fortna described Martin as his manager. 
Martin made inspections, reports, issued the 
reports to the proper persons, negotiated 
the work and handled it; he became familiar 
with Fortna’s prices, his methods of bid- 
ding, and those persons with whom Fortna 
did business. Fortna was most careful never 
to allow his employees to learn the amount 
he received for any job, and the customer 
only was given a total bid price for any 
job. Fortna considered this information a 
trade secret and confidential. Martin testi- 
fied that there was no difference in the 
prices charged by Fortna and those charged 
in Los Angeles. 


[Nature of Business] 


Termite inspection is examining the sub- 
structure of a building and determining if 
there is damage and what is needed to cor- 
rect it. To engage in the business one must 
have a license issued by the state of Cali- 
fornia. The biggest portion of the business 
comes from real estate companies and lend- 
ing institutions, a termite clearance being 
required with many types of loans. When 
a clearance is needed either the realtor or 
the financial institution calls a termite in- 
spection company to make the inspection. 
Fortna testified that he had many contacts 
who called only him. He stated that if work 
was necessary the bank or the real estate 
company would inform him to do the work 
without the necessity of a bid. He has a 
standard price formula that he uses. As 
stated, the estimates are presented to the 
customer as a lump sum figure, but anyone 
who has become familiar with Fortna’s 
pricing method can determine how the esti- 
mate is arrived at. Fortna claimed that the 
identity of those customers who called only 
him, and his pricing methods are trade se- 
crets and confidential information. He fur- 
ther stated that in some of the institutions 
there was one officer who controlled the 
business, and the identity of this officer 
could not be determined by the average 
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solicitor. As a result of his employment, 
Martin learned the identity of the person 
who controlled the business in each insti- 
tution. After Martin left Fortna’s employ 
he called at the offices of these customers 
and left his card. He denied soliciting them 
but he did admit that he told them that if 
he could be of service to them he would. 
Since Martin left Fortna’s employ certain 
old customers have not referred any busi- 
ness to Fortna. 


Fortna claimed to have had only minor 
competition in the area served by his firm. 
There was a man by the name of Bechhold 
in Chico who worked out of his own home. 
He did not advertise and he had never 
bid against Fortna on a job. In 1954 a firm 
by the name of Garankill was established. 
Fortna testified this was only minor com- 
petition. 

[Grounds for Reversal] 


As grounds for reversal of the judgment 
appellant contends (1) that the contract is 
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void as a contract in restraint of trade; 
(2) that the injunction exceeds the contract 
between the parties; (3) that the findings 
do not recite any information gained by 
appellant which constitutes a trade secret; 
and (4) that the evidence is insufficient to 
sustain the verdict. 


[Contracts in Restraint of Trade] 


We do not believe that the injunction 
can be based on the contractual provision 
hereinbefore set forth. Section 16600 of the 
Business and Professions Code provides: 
“Except as provided in this chapter, every 
contract by which anyone is restrained from 
engaging in a lawful profession, trade, or 
business of any kind is to that extent void.” 
None of the exceptions is applicable to the 
instant case. 

* Ok Ok 


The judgment is reversed. 
Van Dykg, P. J., and Prex, J., concurred. 


[f] 69,038] Scientific Living, a Corporation v. Federal Trade Commission. 


In the United States Court of Appeals for the Third Circuit. 


April 2, 1958. Filed May 6, 1958. 


No. 12,456. Submitted 


Appeal from the United States District Court for the Middle District of Pennsylvania. 


JouHn W. MurpHy, District Judge. 


Federal Trade Commission Act 
Federal Trade Commission Enforcement and Procedure—Unfair Practices Proceeding 
—Production of Documentary Evidence—Compliance with Subpoena—Civil Contempt. 
An order directing entry of a judgment of $3,000 against a corporation, which was ad- 
judged to be in civil contempt for failure to comply with a prior court order directing the 
corporation to appear and produce before a duly designated representative of the Federal 


Trade Commission certain records, is affirmed. 


See FTC Enforcement and Procedure, Vol. 2, § 8741, 8741.10, 8741.20, 8741.55. 

For a prior opinion of the U. S. Court of Appeals, Third Circuit, see 1957 Trade Cases 
{| 68,908, dismissing an appeal from a judgment of the U. S. District Court, Middle District 
of Pennsylvania, 1957 Trade Cases {[ 68,673, ordering compliance with a Federal Trade 


Commission subpoena in Dkt. 6099. 


Before KALopneEr, and Hasrtig, Circuit Judges and Layton, District Judge. 


Opinion of the Court 


Per Curtam [In full text]: Upon con- 
sideration of the record we are of the opin- 
ion that the instant appeal is without merit. 


The Order of the District Court dated 
October 29, 1957,"! will be affirmed. 


[* The order of the United States District 
Court for the Middle District of Pennsylvania, 
dated October 29, 1957 (FTC v. Scientific Liv- 
ing, Inc., Civil Action No. 5614), was as follows: 

[“NOW, this 29th day of October, 1957, it 
appears that as of October 22, 1957, Scientific 
Living, Inc., was by order of this Court ad- 
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judged to be in civil contempt for failure to 
comply with our order of September 25, 1957, 
directing it to appear and produce before a duly 
designated representative of the Federal Trade 
Commission certain designated records. 

[‘‘The aforesaid order of October 22, 1957, 
provided inter alia that ‘.. . a fine of Three 
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[ 69,039] National Clearance Bureau, a Corporation, and Melvin Montag and 
Edwin G. Axel, Individually and as Officers of Said Corporation, and Edwin G. Axel, 
Individually and Trading and Doing Business as Credit Information Bureau v. Federal 
Trade Commission. 


In the United States Court of Appeals for the Third Circuit. No. 12,484. Argued 
April 22, 1958. Filed May 14, 1958. 


On Petition to Review and Set Aside Order of Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresenting Collection Agency as United States Government 
Agency.—A Federal Trade Commission order directing two companies to cease and 
desist from the sale and use of certain “skip tracing” forms, cards and envelopes, designed 
to obtain information about delinquent debtors, which the Commission found represented 
falsely that the requests for information were from an agency of the United States Gov- 
ernment, was affirmed. The reviewing court noted that the Commission’s findings were 
supported by substantial evidence which in turn fully supported its order to cease and 
desist. Also, the reviewing court found without merit the petitioners’ other contentions 
that the proceeding was not in the public interest, that the complaint should be dismissed 
because the Commission had not established standards delineating deceptive practices in 
this field before the proceeding was begun, and that the corporate petitioner was not 


shown to be engaged in interstate commerce or in the “skip tracing” business. 
See Unfair Practices, Vol. 2, $5089.15, 5097.25, 5201.581; FTC Enforcement and 


Procedure, Vol. 2, { 8611.55. 


For the petitioners: Kenneth H. Fast, Newark, N. J. 

For the respondent: E. K. Elkins, Federal Trade Commission, Washington, D. C. 
Affirming a Federal Trade Commission cease and desist order in Dkt. 6648. 

Before Maris, KALopNER and Hastir, Circuit Judges. 


Opinion of the Court 
[Misre presenting Collection Agency | 


Per Curtam [In full text]: We have 
carefully considered the objections raised 
by the petitioners to the order of the Fed- 
eral Trade Commission requiring them to 
cease and desist from certain practices in 
interstate commerce which the Commission 
found to be unfair and deceptive in violation 
of the Federal Trade Commission Act. The 
proscribed practices involved the sale and 
use of certain “skip tracing’ forms, cards 
and envelopes, designed to obtain informa- 
tion about delinquent debtors, which the 
Commission found represented falsely that 
the requests for information were from an 
agency of the United States Government 


Thousand Dollars ($3,000.00) is hereby imposed 
against said corporation to be effective on Octo- 
ber 28, 1957, in the event that said corporation 
fails to comply before said date with this 
Court’s Order of September 25, 1957.’ 

[We find that Scientific Living, Inc., has not 
fully and adequately complied with the order 
of October 22, 1957, nor with the order of 
September 25, 1957. 

[Fully cognizant that notice of appeal has 
been filed on behalf of the corporation as of 
October 25, 1957, the Court is of the opinion 
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which would forward a check for a sum of 
money upon being furnished the information. 


[Ruling] 


Our examination of the record satisfies us 
that the Commission’s findings are supported 
by substantial evidence. They in turn fully 
support its order to cease and desist. We 
have considered the petitioners’ other con- 
tentions that the proceeding is not in the 
public interest, that the complaint should be 
dismissed because the Commission had not 
established standards delineating deceptive 
practices in this field before the proceeding 
was begun, and that the corporate peti- 
tioner was not shown to be engaged in 
interstate commerce or in the “skip tracing” 


that the order appealed from was not a final 
order for purpose of appeal until imposition 
of punishment, Cobbledick v. United States 
[1940-1943 TRADE CASES 56,011], 309 U. S. 
323 at 327; Cohen v. Beneficial Industrial Loan 
Corp., 337 U. S. 541, and that under the cir- 
cumstances the notice of appeal is not sufficient 
to preclude entry of judgment. 

[‘‘The Clerk of this Court is therefore di- 
rected to enter judgment against Scientific Liv- 
ing, Inc., in the sum of Three Thousand Dollars 
($3,000.00) .’’} 
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American Life and Accident Insurance Co. v. FTC ; 
business. Each of them is so wholly lack- The order of the Federal Trade Commis- 
ing in merit as to require no detailed dis- sion will be affirmed and a decree enforcing 
cussion. it will be entered. 


; Cf] 69,040] American Life and Accident Insurance Company v. Federal Trade Com- 
mission. 


y ong United States Court of Appeals for the Eighth Circuit. No, 15,828. Dated May 


Petition to Review Decision of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation—False Advertising of Insurance—Sufficiency of 
Evidence.—A Federal Trade Commission order prohibiting a life and accident insurance 
company from misrepresenting (1) the duration of coverage, (2) amounts payable for 
medical, surgical, and hospital services, (3) death benefits, and (4) the extent of coverage 
in case of accidents and sickness, was affirmed where the evidence warranted the finding 
and conclusion that the company had not discontinued its unfair and deceptive practices. 
The company’s contentions that the Commission had erred in excluding evidence of the 
company’s compliance with the Commission’s trade practice rules, and in striking the 
examiner’s findings that the practices complained of had been abandoned, were rejected. 


See Unfair Practices, Vol. 2, { 5081.362; FTC Enforcement and Procedures, Vol. 2, 
{ 8621.690. 


Unfair Practices—Misrepresentation—False Advertising of Insurance—Jurisdiction 
and Power of Commission—Test of Legality—Capacity to Deceive—Discontinuance of 
Practice—A Federal Trade Commission order prohibiting a life and accident insurance 
company from misrepresenting the benefits of its accident and health insurance policies 
was affirmed. The reviewing court noted that the Commission had not erred in finding, 
contrary to a provisional order of an examiner, that the deceptive practices had not been 
discontinued. The company had not abandoned its practice of sending through the mail its 
form letters and application forms. These were held to contain deceptive representations. 
A brochure had been omitted from the letters and a miniature policy form, in small print 
and of considerable length, had been enclosed in its place. The letters and other enclosures 
were much more easily read and it could not be said that the miniature policy enclosed was 
read and relied upon, rather than the letters and enclosures. It being established that the 
form letters were deceptive, there was no certainty that they would not be relied upon by 
the recipients. Furthermore, the fact that there was no evidence that anyone had in fact 
been deceived in relying on the company’s advertisements was not conclusive. The test 
was whether such advertisements were likely to deceive. 


See Unfair Practices, Vol. 2, 7 5201.171, 5201.201. 


Federal Trade Commission Enforcement and Procedure—Unfair Practice Proceeding 
—Applicability of Trade Practice Rules—Failure to Appeal from Hearing Examiner to 
Commission.—A Federal Trade Commission order prohibiting a life and accident insurance 
company from misrepresenting the benefits of its accident and health insurance policies 
was affirmed. The reviewing court noted that the Commission had not erred in refusing to 
consider its own trade practice rules and in excluding evidence of the company’s compliance 
with the trade practice rules. Whether the trade practice rules should be construed to 
have the force and effect of law would not seem to be material because the company was 
not charged with a violation of these trade practice rules but was charged with a violation 
of the Federal Trade Commission Act. Furthermore, the company had not appealed from 
that part of an examiner’s provisional order which found it guilty of unlawful practices 
but, on the other hand, specifically disclaimed that it was contesting the findings of the 
examiner in that regard. Having filed no cross-appeal to the Commission, it in effect 
supported the order of the examiner as entered. The admission of the company at the 
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trial of the issues before the Commission that the examiner’s findings of deception were 
correct certainly warranted the Commission in approving and adopting them. 


See FTC Enforcement and Procedure, Vol. 2, J 8611, 8611.04. 


For the petitioner: 


A. Alvis Layne, Jr. (T. S. L. Perlman, Kenneth Teasdale and 


Cobbs, Armstrong, Teasdale & Roos were with him on the brief). 


For the respondent: 


E. K. Elkins, Attorney, Federal Trade Commission (Earl W. 


Kintner, General Counsel, James E. Corkey, Assistant General Counsel and Edwin S. 
Rockefeller, Attorney, Federal Trade Commission, were 6n the brief). 


Affirming a Federal Trade Commission cease and desist order in Dkt. 6238. 
Before GARDNER, Chief Judge, and JonNnseEn, Circuit Judge, and Duncan, District Judge. 


[False Advertising of Insurance| 


GarDNER, Chief Judge [In full text]: This 
matter is before us on petition to review 
an order of the Federal Trade Commission 
requiring petitioner to cease and desist from 
certain unfair and deceptive acts and prac- 
tices in commerce in violation of the Fed- 
eral Trade Commission Act as amended. 15 
U.S. C. Section 41 et seq. The order was 
issued after hearing on a complaint charging 
that the petitioner had, in the course of its 
interstate business of selling accident and 
health insurance, falsely advertised its in- 
surance policies and thereby violated the 
Federal Trade Commission Act. Petitioner 
answered admitting the use of the advertise- 
ments alleged but denied that its advertising 
was false or misleading or that it had vio- 
lated the act. It also affirmatively alleged 
that prior to the issuance of the complaint 
members of the Commission’s staff had re- 
viewed its advertising and found it unob- 
jectionable. On the issues thus joined a 
hearing was had before an examiner who, 
after said hearing, in due course entered an 
initial decision which in effect held that peti- 
tioner’s advertising representations had been 
unfair, misleading and deceptive in certain 
respects, but that the acts and practices 
complained of had been discontinued and 
there was no reasonable likelihood that they 
would be resumed, and on that ground en- 
tered a provisional order dismissing the 
complaint without prejudice. From that 
part of the provisional order dismissing the 
complaint counsel supporting the complaint 
appealed to the Commission. No appeal 
was taken by petitioner from that part of 
the provisional order determining that it 
had violated the act by its deceiving and 
unfair advertising practices, and in its an- 
swering brief before the Commission it 
declared that: 


“Respondent has not insisted upon its 
denials of jurisdiction or of violation 
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* * * Tt has filed no appeal from the 
Examiner’s findings of jurisdiction or of 
violation; and if further assurance 1s 
needed, it is now prepared to concede it 
has violated the law and that the Com- 
mission has jurisdiction.” 


[Examiner's Findings] 


The examiner found the advertising of 
petitioner violative of the provisions of the 
Federal Trade Commission Act in the fol- 
lowing particulars: 


1. That it misrepresented the amounts 
paid as benefits for surgical operations; 


2. That it misrepresented the extent of 
coverage for death resulting from travel 
accidents; and 


3. That it misrepresented that, except for 
specific stated limitations, the policies pro- 
vided indemnification for losses or expenses 
resulting from any or all sicknesses or acci- 
dents. 

[Commission's Order] 


These specific findings were approved and 
adopted by the Commission and in addition 
it found that petitioner had misrepresented 
that its policies might be kept in force con- 
tinuously at the option of the insured. The 
Commission found all representations charged 
in the complaint to have been false and mis- 
leading and also found, contrary to the find- 
ing of the trial examiner, that the deceptive 
practices had not been discontinued. It 
thereupon entered its order requiring peti- 
tioner to cease and desist from representing, 
directly or by implication: 

“1, That any such policy may be con- 
tinued in effect by the insured upon pay- 
ment of stipulated premiums, indefinitely 
or for any stated time, unless full dis- 
closure of any other provision or condi- 
tion of termination contained in the policy 
is made conspicuously, prominently, and 
in sufficiently close conjunction with the 
representation as will fully relieve it of 
all capacity to deceive. 
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“2, That said policy provides for pay- 
ment in full or in any specified amount or 
for payment up to any specified amount 
for any medical, surgical or hospital serv- 
ice, unless the policy provides that the 
actual cost to the insured for that service 
will be paid in all cases up to the amount 
represented, or unless full disclosure of 
the schedule of payments for which the 
policy provides is made conspicuously, 
prominently and in sufficiently close con- 
junction with said representation as will 
fully relieve it of all capacity to deceive. 

“3. That said policy provides for in- 
demnification against losses due to sick- 
ness or accident, unless a statement of all 
the conditions, exceptions, restrictions and 
limitations affecting the indemnifications 
actually provided are set forth conspic- 
uously, prominently, and in sufficiently 
close conjunction with said representa- 
tions as will fully relieve it of all capacity 
to deceive. 

“4. That said policy provides for a 
stipulated sum to be paid upon the acci- 
dental death of the insured unless full 
disclosure of the conditions, exceptions, 
restrictions and limitations affecting the 
indemnification actually provided is set 
forth conspicuously, prominently, and in 
sufficiently close conjunction with the rep- 
resentation as will fully relieve it of all 
capacity to deceive.” 


[ Petitioner] 


Petitioner is an insurance company organ- 
ized under the laws of the State of Missouri 
but it does an extensive business in states 
other than that of Missouri and conducts 
what is referred to in the record as a mail 
order insurance business in states other than 
Missouri. In its mail order insurance busi- 
ness it contacts its prospective customers by 
sending advertising material to them by mail 
and by broadcasting its advertising material 
over the radio. The advertising matter here 
in question pertains to its hospitalization 
and surgical policy called the “Provider” 
or “New Provider” policy which provides 
indemnity for loss of life by accidental 
bodily injury, for hospitalization and sur- 
gery due to sickness or accident and, through 
the use of various riders, can be modified or 
enlarged to cover a variety of contingencies. 
The names of prospective customers were 
received by petitioner from its existing 
policyholders and from radio advertising 
over various radio stations. It was the prac- 
tice of petitioner upon receipt of the name 
of a prospective customer to send a form 
letter, which was always accompanied by a 
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brochure describing the policy, two applica- 
tion forms and a return envelope. At times 
other advertising materials describing bene- 
fits or containing favorable comments from 
policyholders were enclosed with these let- 
ters. If favorable replies were not received 
from the first letter within about ten days 
a second letter of similar import was sent 
out and this practice was repeated from time 
to time, The practice contemplated that the 
customer would send an application and 
initial premium payment by mail. No medi- 
cal examination was required. The state- 
ments contained in the applications were 
relied upon by petitioner. There was no 
material conflict in the evidence. 


[Petitioner’s Contentions] 


In its petition to review the decision of 
the Commission petitioner in effect charges 
error in the decision of the Commission in 
the following respects: (1) The Commis- 
sion erred in refusing to consider its own 
trade practice rules and in excluding evi- 
dence of petitioner’s compliance with the 
trade practice rules, and (2) The Commis- 
sion erred in striking the examiner’s find- 
ings that the practices complained of had 
been abandoned. 


[Trade Practice Rules] 


It is argued by petitioner that the so- 
called trade practice rules had the force and 
effect of law and that its advertising material 
had been examined and approved by certain 
advisory attorneys of the Commission as 
not violative of these trade practice rules. 
Whether they should be so construed would 
not seem to be here material because peti- 
tioner is not charged with a violation of 
these trade practice rules but is charged 
with a violation of the Federal Trade Com- 
mission Act. Section 45(a)(1) of that Act, 
so far as here pertinent, reads as follows: 


“Unfair methods of competition in com- 
merce, and unfair or deceptive acts or 
practices in commerce, are declared un- 
lawful.” 

Section 45(a)(6) of the same act provides 
that: 

“The Commission is empowered and di- 
rected to prevent persons, partnerships, or 
corporations * * * from using unfair 


methods of competition in commerce and 
unfair or deceptive acts or practices in 


commerce.” 
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As has been observed the examiner found 
petitioner guilty of violation of the Federal 
Trade Commission Act in several particulars, 
but the examiner in his provisional order 
found that petitioner had discontinued the 
practices. Counsel supporting the complaint 
appealed from that part of the order finding 
that petitioner had discontinued the unlaw- 
ful practices. Petitioner, however, did not 
appeal from that part of the order which 
found it guilty of such practices but, on the 
other hand, specifically disclaimed that it 
was contesting the findings of the examiner 
in that regard. Having filed no cross-appeal 
to the Commission it in effect supported the 
order of the examiner as entered. In Barns- 
dall Refining Corp. v. Cushman-Wilson Oil 
Co., 8 Cir., 97 F. 2d 481, we announced the 
rule as follows: 


“The successful party, in the absence of 
a cross-appeal, can not be heard to urge 
error in the trial of the action.” 


There was therefore not presented to the 
Commission the question of the sufficiency 
of the evidence to sustain the findings of the 
examiner on the issue of petitioner’s unlaw- 
ful practices. This is made clear in peti- 
tioner’s answering brief on appeal to the 
Commission wherein it is declared that: 


“Respondent has not insisted upon its 
denials of jurisdiction or of violation * * * 
It has filed no appeal from the Examiner’s 
findings of jurisdiction or of violation; and 
if further assurance is needed, it is now 
prepared to concede it has violated the 
law and that the Commission has jurisdic- 
tion.” 


In this state of the record petitioner can- 
not now be heard to contend that the evi- 
dence is insufficient to sustain the findings of 
the examiner adopted by the Commission. 
Umited States v. Tucker Truck Lines, 344 U.S. 
33; Unemployment Comm'n. v. Aragon, 329 
U. S. 143. In United States v. Tucker Truck 
Lines, supra, the Supreme Court declared 
inter alia: 


“Simple fairness to those who are en- 
gaged in the tasks of administration, and 
to litigants, requires as a general rule that 
courts should not topple over administra- 
tive decisions unless the administrative 
body not only has erred but has erred 
against objection made at the time appro- 
priate under its practice.” 
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The governing rule is stated by the Su- 
preme Court in Unemployment Comm'n. v. 
Aragon, supra, as follows: 


“A reviewing court usurps the agency’s 
function when it sets aside the administra- 
tive determination upon a ground not 
theretofore presented and deprives the 
Commission of an opportunity to consider 
the matter, make its ruling, and state the 
reasons for its action.” 


The admission of petitioner at the trial of 
the issues before the Commission that the 
examiner’s findings of deception were cor- 
rect certainly warranted the Commission in 
approving and adopting them. 


[Continuance of Deceptive Practices] 


It is next urged that the Commission erred 
in finding, contrary to the provisional order 
of the examiner, that the deceptive practices 
had not been discontinued. Petitioner has 
not abandoned its practice of sending through 
the mail its form letters and application 
forms. These were held to contain deceptive 
representations. The brochure was omitted 
from the letters and a miniature policy form 
was enclosed. The miniature policy was of 
necessity in small print and of very consid- 
erable length. The letters and other en- 
closures were much more easily read and it 
cannot be said that the miniature policy en- 
closed was read and relied upon, rather than 
the letters and enclosures. Apparently peti- 
tioner was not satisfied to rely solely upon 
the statements made in the policy as its ad- 
vertising material; otherwise it would not 
have continued to enclose the form letters. 
It being established that the form letters 
were deceptive, there is no certainty that 
they would not be relied upon by the recip- 
ients. It is significant too that the form 
letters made no reference to the fact that a 
muniature copy of the policy was enclosed. 
The fact that there was no evidence that 
anyone had in fact been deceived in relying 
on petitioner’s advertisements was not con- 
clusive. The test was whether such adver- 
tisements were likely to deceive. Cleo Syrup 
Corporation v. Coca-Cola Co., 8 Cir., 139 F. 
2d 416. These deceptive form letters and 
applications might not have deceived shrewd, 
experienced businessmen but they were sent 
indiscriminately to names secured by peti- 
tioner from its policyholders, or by radio 
advertising. These doubtless included, or 
might have included from time to time, all 
classes and conditions, educated or unedu- 
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cated, and the recipients were warranted in 
relying upon the statements contained in 
these letters and we cannot presume they 
suspected the honesty of those with whom 
they transacted business. Federal Trade Com- 
mission v. Standard Education Society, 302 
U. S. 112; United States v. Sylvanus, 7 Cir., 
192 F. 2d 96. In Federal Trade Commission v. 
Standard Education Society, supra, the Su- 
preme Court said: 


“Laws are made to protect the trusting 
as well as the suspicious.” 


And in United States v. Sylvanus, supra, 
the court said: 


“Under repeated decisions, the pur- 
chaser is entitled to rely upon the repre- 
sentations made. He need not distrust 
what is told him. * * * It goes without 
saying almost that it is extremely difficult 
for a layman to understand the terms and 
conditions of such policies as these, but 
whether the applicants did or did not read 
and understand the policies is beside the 
point.” 


In Dorfman v, Federal Trade Commission 
[1944-1945 Trape Cases 57,291], 8 Cir., 144 
F, 2d 737, it was contended that the order 
to cease and desist entered by the Commis- 
sion was too broad in that it required orders 
of purchasers to be clear and understand- 
able, both as to quantity of merchandise 
purchased and the price to be paid. An- 
swering this contention we said, inter alia: 


“Tf to accomplish this purpose a blank 
order form is used which is not clear with- 
out an extension of the totals, then such 
extension is required. It is within the 
power of the Commission to require the 
preparation of orders for interstate sales 
which shall be clear not only to experts 
but which may also readily be understood 
by ‘that vast multitude which includes the 
ignorant, the unthinking and the credulous. 
Florence Mfg. Co. v. J. C. Dowd & Co., 
2ACin 1/8. -73),/5. 04 (ltalics supplied.) 


These form letters in many particulars 
contained direct appeals to their recipients. 
For instance, the recipient was exhorted to 
“mail your application right now”; “Mail 
your application Now”; “apply now * * * 
Fill out and sign the enclosed enrollment 
form today”; “mail the enclosed application 
right now * * * Mail your application 
today”; and “Send in your application right 
now”. As hereinbefore noted, these letters 
contained no reference to the enclosed mini- 
ature policy nor any suggestion that the pro- 
visions of the policy be read. We are of the 
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view that the evidence warranted the finding 
and conclusion that petitioner had not dis- 
continued its unfair and deceptive practices. 


[Cooperation with Commission] 


It is argued by petitioner that its course 
of conduct persuasively indicates that it has 
at all times been cooperative in its attempt 
to comply with and follow any directions or 
commands of the Commission and that the 
filing of the complaint was unnecessary and 
without warrant. Under the law it was the 
duty of the Commission to prevent the use 
of unfair methods of competition in com- 
merce and unfair or deceptive acts or prac- 
tices in commerce, and the only method 
provided by law for enforcement is by the 
issuance of an appropriate order to cease 
and desist. We cannot say that there was 
an abuse of discretion in following the pro- 
cedure specifically authorized by law. 


We have considered all the other conten- 
tions urged by the petitioner but think they 
are not pertinent to the controlling issues 
and hence without merit. The cease and 
desist order appealed from is therefore af- 
firmed and a decree of enforcement will be 
entered. 

[Dissenting Opinion] 


JoHNSEN, Circuit Judge (dissenting): The 
Federal Trade Commission promulgated 
“Trade Practice Rules Relating to the Ad- 
vertising and Sales Promotion of Mail Order 
Insurance”, 15 Fed. Reg. 955. It invited 
members of the industry to become signa- 
tories to those Rules, in indication of any 
such member’s desire to secure cooperative 
achievement, both in its own business and 
in the field generally, of the purposes of the 
Act. It set up a Rules Administration Divi- 
sion, in facilitation of this endeavor, to enable 
any signatory, among other things, to sub- 
mit its forms of advertising and solicitation 
for scrutiny and suggestion, with either ex- 
pression or implication of sanction or ap- 
proval, as being in conformity with the 
standards of the Rules and so presumptively 
non-violative of the Act. It allowed the 
Staff of its Rules Division to exercise the 
functions of advisorily engaging in such 
sanctions and approvals of forms of adver- 
tising and solicitation thus submitted. Then, 
in petitioner’s case, it stepped in—without 
revocation of the Rules, without notice of 
repudiation of its Staff’s actions, and with- 
out request on petitioner to cease further 
use of such materials—filed a complaint re- 
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quiring petitioner to show cause why a cease 
and desist order should not be entered against 
it, and on hearing, with no challenge as to 
the good faith of the seeking or granting of 
such approval, entered a cease and desist 
order against petitioner, as a violator of the 
Act, in having made use of some of such 
Staff-sanctioned advertising and solicitation 
forms. 


Beyond this, it preliminarily ruled as to 
the hearing had that evidence as to the facts 
referred to in the preceding paragraph could 
be “in no way relevant or material to any 
issue in the proceeding”, so that petitioner 
was precluded from having such evidence 
considered, either on the merits of the ques- 
tion of deceptiveness in practical aspect, or 
as an element on the need for. a cease and 
desist order in the circumstances of the par- 
ticular situation. 


It seems to me that this constituted fun- 
damental lack of fair play in administration 
and processive arbitrariness in hearing. I 
do not believe that a use of advertising or 
solicitation forms, approved by the Commis- 
sion’s Staff, under trade practice rules pro- 
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mulgated by the Commission and under 
sanctioning procedures authorized by it in 
relation thereto, can constitute such “decep- 
tive act or practice” as the Act contemplates 
should be made the subject of a cease and 
desist proceeding, and on which the Com- 
mission may presume to speak—until after 
there has been a removal of its administra- 
tive insulation. 


That administrative insulation has, of course, 
now been removed in the present situation 
by the indications made in the rulings and 
results of this proceeding. But in effecting 
the deinsulation, the Commission should not, 
within the purpose and spirit of the statute, 
be allowed to pillory petitioner as a law 
violator, in the fists of its competitors and 
in the eyes of the public, for what was done, 
not as petitioner’s act alone, but as an act 
of purported administrative insulation. 


I would remand the case to the Commis- 
sion, with leave to hold open the complaint, 
until it is seen whether further use is made 
by petitioner of the deinsulated material, and 
on that basis to enter a cease-and-desist or 
dismissal order. 


[] 69,041] Automobile Owners Safety Insurance Company v. Federal Trade Com- 


mission. 


In the United States Court of Appeals for the Eighth Circuit. 


May 16, 1958. 


No. 15,830. Dated 


Petition to Review Decision of the Federal Trade Commission. 


Federal Trade Commission Act 


) Unfair Practices—Misrepresentation—False Advertising of Insurance—Sufficiency of 
Evidence.—A Federal Trade Commission order prohibiting an insurance company from 
misrepresenting the benefits of its accident and health insurance policies was affirmed. 
The company’s contention that the Commission erred in finding its advertising misleading 
and deceptive was rejected. The reviewing court noted that the company could not be 
heard to urge that the Commission erred in finding its advertising misleading and deceptive 
where the company had not filed a cross-appeal, presenting to the Commission the question 
of the sufficiency of the evidence to sustain an examiner’s finding that it had committed 
the misleading and deceptive practices, and where the company during the hearing before 
the Commission specifically admitted that it had violated the law in the particulars found 
by the examiner. 


edetnrts Unfair Practices, Vol. 2, § 5081.362; FTC Enforcement and Procedure, Vol. 2, 


Unfair Practices—Misrepresentation—False Advertising of Insurance—Discontinuance 
of Practice.—A Federal Trade Commission order prohibiting an insurance company from 
misrepresenting the benefits of its accident and health insurance policies was affirmed. 
The Commission had not erred in setting aside an examiner’s finding that there was no 
reasonable likelihood of the company’s resuming use of its deceptive advertising. On 
the whole record the Commission was not satisfied that the unlawful practices had been 
finally and definitely discontinued and would not be resumed in the future. The Com- 
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mission is a fact-finding agency and the reviewing court could not say that this was not 
a permissible conclusion based upon all the facts, the surrounding circumstances and the 


inferences that might reasonably be drawn therefrom. 


See Unfair Practices, Vol. 2, § 5201.171. 


Federal Trade Commission Enforcement and Procedure—Unfair Practices Proceeding 
—Applicability of Trade Practice Rules.—A Federal Trade Commission order prohibiting 
an insurance company from misrepresenting the benefits of its accident and health insur- 


ance policies was affirmed. 


The company’s contention that the Commission erred in 


refusing to consider its own trade practice rules and in refusing to admit evidence of the 
company’s compliance with the trade practice rules was rejected for the reasons set out 
in American Life and Accident Insurance Co. v. FTC, 1958 Trave Cases { 69,040. 


See FTC Enforcement and Procedure, Vol. 2, § 8611. 
For the petitioner: A. Alvis Layne, Jr. (T. S. L. Perlman and Maurice E. Benson 


were with him on the brief). 


For the respondent: E. K. Elkins, Attorney, Federal Trade Commission (Earl W. 
Kintner, General Counsel, James E. Corkey, Assistant General Counsel and Edwin S. 
Rockefeller, Attorney, Federal Trade Commission, were on the brief). 


Affirming a Federal Trade Commission cease and desist order in Dkt. 6239. 


Before GarDNER, Chief Judge, and JoHNsEN, Circuit Judge, and Duncan, District Judge. 


[Companion Case] 


GarpDNeER, Chief Judge [In full text]: This 
is a companion case to American Life and 
Accident Insurance Company v. Federal Trade 
Commission [1958 Trane Cases { 69,040], 
No. 15,828, 8 Cir., — F. 2d —, in which 
we have already determined the issues. As 
in American Life and Accident Insurance 
Company v. Federal Trade Commission, supra, 
this proceeding was instituted by the Fed- 
eral Trade Commission under Section 5 of 
the Federal Trade Commission Act, 15 
U. S. C. Section 41 ef seg., charging that 
petitioner had been using unfair and decep- 
tive acts or practices in interstate commerce 
and seeking an order directing petitioner 
to cease and desist therefrom. The charge 
was based on petitioner’s use of certain 
allegedly misleading and deceptive represen- 
tations in the advertising for sale of two 
policies of sickness and accident insurance. 


[Examiner's Findings] 


Petitioner by its answer put in issue all 
the material allegations of the complaint. 
A hearing on the issues joined by the plead- 
ings was had before a trial examiner who 
made findings sustaining the allegations of 
the complaint as to the deceptiveness of 
petitioner’s advertising representations but 
found that the acts and practices complained 
of had been discontinued, and that it was 
reasonable to assume they would not be 
resumed, and he therefore entered a provi- 
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sional order dismissing the complaint. Counsel 
supporting the complaint appealed to the 
Commission from that part of the provi- 
sional order dismissing the complaint. Peti- 
tioner did not appeal from the initial decision 
finding the acts and practices complained 
of unfair, misleading and deceptive. On the 
hearing before the Commission petitioner 
specifically declared: 


“Respondent has not insisted upon its 
denials of jurisdiction or of violation. It 
has filed no appeal from the Examiner’s 
findings of jurisdiction or of violation; 
and if further assurance is needed, it is 
now prepared to concede it has violated 
the law and that the Commission has 
jurisdiction.” 


[Commussion’s Order | 


The Commission approved the findings of 
the trial examiner finding that petitioner 
had engaged in deceptive advertising acts 
and practices as alleged in the complaint, 
and specifically found that its representa- 
tions as to indemnification provided by its 
policies were false, misleading and decep- 
tive. The Commission, however, refused to 
adopt the examiner’s finding that the unfair 
and deceptive practices complained of had 
been discontinued and that there was no 
reasonable ground for believing they would 
be resumed in the future. The Commis- 
sion thereupon entered the order to cease 
and desist which is now before us for review. 
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[Petitioner’s Contentions] 


Petitioner seeks reversal of the decision 
of the Commission and seeks to set aside 
its cease and desist order on the following 
grounds: (1) The Commission erred in re- 
fusing to consider its own trade practice 
rules and in refusing to produce or admit 
evidence of petitioner’s compliance with the 
trade practice rules, (2) the Commission 
erred in setting aside the examiner’s finding 
that there is no reasonable likelihood of 
petitioner’s resuming use of its abandoned 
advertising, and (3) the Commission erred 
in finding the advertising misleading and 
deceptive. 


[Trade Practice Rules] 


As to ground number one, it need only 
be said that this contention cannot be 
sustained for the reasons set out in our 
opinion in the companion case, American 
Life and Accident Insurance Company v, Fed- 
eral Trade Commission, supra. It cannot be 
consistently urged that there was any preju- 
dicial error in rejecting certain proffered 
testimony going to the question that the 
petitioner, before using its advertising mate- 
rial, had consulted certain lawyers of the 
Commission’s staff. The charge was not 
that the trade practice rules had been vio- 
lated, but that certain provisions of the 
Federal Trade Commission Act had been 
violated. Having admitted the violation of 
this Act, as found by the examiner, the 
so-called excluded evidence could have no real 
bearing on the issues involved in the case. 


[Abandonment of Deceptive Practices] 


In our view the only substantial question 
is whether or not the Commission erred in 
refusing to dismiss the complaint on the 
ground that the unlawful, misleading and 
deceptive practices had not only been aban- 
doned but that there was no reasonable 
likelihood of their being resumed. It is 
argued that the Commission found that the 
unlawful practices which had been estab- 
lished by the evidence and admission of the 
petitioner, had in fact been abandoned some 
three months prior to the institution of the 
present proceeding. We think this is not 
quite true. In discussing this question the 
Commission among other things found: 


“Respondent stopped using the partic- 
ular policy forms here involved in the 
very shadow of Commission action and 
after the Commission had instituted a 
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general investigation of advertising prac- 
tices in the accident and health insurance 
industry. There has been no showing of 
any discontinuance of the type of insur- 
ance coverage contained in such policy 
forms. Considering all the circumstances, 
we must conclude that there is little in 
this record to suggest that the unlawful 
practices have been finally and definitely 
discontinued. Conversely, there is no as- 
surance that practices which have not 
been surely stopped will not be resumed 
in the future.” 


[Applicable Decisions] 


This court has held that even where the 
unlawful practice has been abandoned the 
Commission is not obligated to assume that 
such practices will not be resumed. Cham- 
ber of Commerce of Minneapolis v. Federal 
Trade Commission, 8 Cir., 13 F. 2d 673; 
Arkansas Wholesale Grocers’ Association v. 
Federal Trade Commission, 8 Cir., 18 F. 2d 
866; Federal Trade Commission v. Wallace, 
8 Cir., 75 F. 2d 733. In Chamber of Com- 
merce of Minneapolis v. Federal Trade Com- 
mission, supra, there had been an abandon- 
ment of the deceptive practices some years 
before the complaint had been filed with 
the Commission. The court nevertheless 
sustained a cease and desist order in its 
substantial parts and in doing so said: 


“It is contended that the objectionable 
publications ceased four years before the 
complaint issued and there is no intention 
to renew them, therefore, there was no 
basis for the order as to such. It may 
be that the immediate inciting cause for 
the publications has vanished or is inac- 
tive. However, this is not of itself suffi- 
cient to vacate that part of the order 
although it might be reason for refusing, 
without prejudice, an application for the 
enforcement thereof at this time.” 


In Arkansas Wholesale Grocers’ Association 
v. Federal Trade Commission, supra, this 
court again had occasion to consider the 
argument that a cease and desist order 
entered by the Commission should not be 
enforced because the inhibited practices had 
been discontinued and in the course of the 
opinion said: 


“It is urged that many or all of the 
practices which formed the basis of the 
findings and order of the commission had 
taken place and had been discontinued 
some time prior to the filing of the com- 
plaint. This, if true, would not affect 
the jurisdiction of the commission nor the 
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propriety of the order made, since the 
commission is not obliged to assume that 
such practices will not be resumed.” 


In Federal Trade Commission v. Wallace, 
supra, we reaffirmed the doctrine of our 
prior decisions as to the insufficiency of an 
alleged abandonment of the unlawful prac- 
tice as a bar to the entry of a cease and 
desist order. It is there said: 


“Abandonment will not be presumed 
and, even though pleaded and presently 
effective, is no bar to the entry of an 
enforcement order. A bill not specifically 
denied is a basis for a decree limited to 
future acts. There is no guaranty that the 
acts complained of will not be renewed if 
the relief prayed is denied. Arkansas 
Wholesale Grocers’ Association v. Federal 
Trade Commission, supra; Swift & Co. v. 
United States, 276 U. S. 311, 48 S. Ct. 311, 
72 L. Ed. 587; Local 167, International 
Brotherhood of Teamsters, etc., v. United 
States, 291 U. S. 293, 299, 54 S. Ct. 396, 
78 L. Ed. 804.” 


In the instant case, as in American Life 
and Accident Insurance Company v. Federal 
Trade Commission, supra, petitioner admitted 
the correctness of the findings of the exam- 
iner as to the violations alleged, and it did 
not appeal to the Commission from those 
findings. The petitioner ceased the practices 
only after the Commission had instituted a 
general investigation of the advertising prac- 
tices in the accident and health insurance 
industry. On the whole record the Com- 
mission was not satisfied that the unlawful 
practices had been finally and definitely dis- 
continued and would not be resumed in the 
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future. The Commission is a fact-finding 
agency and we cannot say that this was 
not a permissible conclusion based upon all 
the facts, the surrounding circumstances 
and the inferences that might reasonably be 
drawn therefrom. 


[Sufficiency of Evidence] 


Notwithstanding the fact that petitioner 
did not file a cross-appeal, presenting to the 
Commission the question of the sufficiency 
of the evidence to sustain the examiner’s 
findings that it had committed the mislead- 
ing and deceptive practices alleged in the 
complaint, and notwithstanding the fact 
that during the hearing before the Commis- 
sion it specifically admitted that it had 
violated the law in the particulars found by 
the examiner, it now contends that the 
Commission erred in finding its advertising 
misleading and deceptive. We think the 
petitioner, in view of this record, cannot now 
be heard to urge this alleged error. 


[Order Affirmed] 


We have considered all the other conten- 
tions of petitioner and are of the view that 
they are without merit. The cease and 
desist order is affirmed and a decree of 
enforcement will be entered in due course. 


[Dissenting Opinion] 


JOHNSEN, Circuit Judge, dissents, for the 
reasons stated by him in the companion case 
hereto, No. 15,828, American Life & Accident 
Insurance Co. v. Federal Trade Commission 
[1958 Trap Cases § 69,040]. 


[] 69,042] Lawrence Capitol Inc. v. Stanley-Warner Corporation et al. 


In the United States Court of Appeals for the First Circuit. 


19, 1958. 


No. 5307. Dated May 


Appeal from the United States District Court for the District of Massachusetts. 


SweeENeEY, Chief Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—General Release—Validity.—In an action charging that motion picture compa- 
nies conspired to deny first run pictures to a motion picture exhibitor, a trial court ruling 
that a general release given by the exhibitor to certain of the companies, in settlement of 
a prior similar action, barred the exhibitor from asserting its present claims (accruing 
prior to the date of the release) against the companies named in the release, was affirmed. 


See Private Enforcement and Procedure, Vol. 2, { 9010.700, 9010.775. 
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U. S. v. Concrete Form Assn. of Central New England 

For the appellant: Russell Hardy, Sr., Washington, D. C. (Jean C. Campopiano, 
Lawrence, Mass., with him on the brief). 

For the appellees: Robert W. Meserve (John R. Hally, Nutter, McClennen & Fish, 
Howard W. Cole, Richard L. Brickley, Brickley, Sears & Cole, Joseph Taubman and 
Stuart H. Aarons, with him on the brief) all of Boston, Mass. 

Affirming a judgment of the U. S. District Court, District of Massachusetts, 1957 
Trade Cases { 68,842. 


Before Macruper, Chief Judge, and Wooppury and Hartican, Circuit Judges. 


Opinion of the Court 


Per CurramM [In full text]: A judgment 
will be entered affirming the judgment of 
the District Court. 


[1 69,043] United States v. Concrete Form Association of Central New England; 
Standard Construction Co., Inc.; Schofields, Inc.; Noe A. Brisson; Ernest R. Schofield; 
Lewis A. Schofield; and Nathaniel S. Schofield. 


In the United States District Court for the District of Massachusetts. 
No. 57-216-S. Entered May 5, 1958. 


Case No. 1324 in the Antitrust Division of the Department of Justice. 


Civil Action 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing. 
—A regional trade association of concrete form suppliers and contractors, two contracting 
firms, and individuals who had been officers, directors, or committee members of the as- 
sociation were prohibited by a consent decree from entering into any agreement with any 
other contractor or any association or central agency of contractors to (1) fix, maintain, 
or stabilize prices for performance or sale of concrete form work, (2) adopt or use any 
designated type of sales, bid or order form for the performance of concrete form work, or 
(3) urge or suggest to any other concrete form contractor the prices or other terms or 
conditions for the performance of concrete form work. 


See Combinations and Conspiracies, Vol. 1, { 2011.181. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Dissolution of Trade Association—A regional trade association of concrete form sup- 
pliers and contractors was required by a consent decree to dissolve the association, such 
dissolution to be completed within the minimum period of time permitted by the laws of 
the state. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8233.700, 8301.10, 
8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; W. D. Kilgore, Jr., 
Worth Rowley, Charles F. B. McAleer, Richard B. O’Donnell, John J. Galgay, Augustus 
A. Marchetti, and Philip Bloom, Attorneys, Department of Justice. 


Edmund A. Baldi. 
Final Judgment 


For the defendants: 


sented to the entry of this Final Judgment 


Georce C. SweeENeEy, District Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on March 1, 1957, and each of the said 
defendants having appeared herein and the 
plaintiff and the defendants, by their re- 
spective attorneys, having severally con- 
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without trial or adjudication of any issue 
of fact or law herein, and without this Final 
Judgment constituting evidence or admis- 
sion by any defendant in respect of any 
such issue; 


Now, therefore, before any testimony or 
evidence has been taken herein, and with- 
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out trial or adjudication of any issue of fact 
or law herein, and upon the consent of all 
the parties hereto, it is hereby 


Ordered, Adjudged and Decreed as fol- 
lows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and all the parties hereto. 
The complaint states a claim upon which 
relief may be granted against the defend- 
ants and each of them under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 

i 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” shall mean any individual, 
partnership, firm, association, corporation or 
other legal entity; 


(B) “Defendant association” shall mean 
the defendant Concrete Form Association 
of Central New England; 


(C) “Concrete form work” shall mean 
the business of supplying and erecting con- 
crete forms and pouring and spreading the 
concrete. 


Ia 
[Applicability of Decree] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant and to his or its officers, 
agents, servants, employees, subsidiaries, 
successors and assigns, and to all persons 
in active concert or participation with any 
defendant who shall have received actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 
[Dissolution Ordered] 
The defendants are ordered and directed: 


(A) Forthwith to institute such action as 
may be necessary to dissolve the defendant 
association under the laws of the State of 
Massachusetts and to complete such disso- 
lution within the minimum period of time 
permitted by the laws of the State of Massa- 
chusetts; 
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(B) Upon the completion of such disso- 
lution of the defendant association, to file 
an affidavit with this Court and with plain- 
tiff herein setting forth the fact of their 
compliance with this Section. 


Vy 
[Agreements Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from directly or 
indirectly entering into, adhering to, main- 
taining or claiming any right under any 
contract, combination, agreement, under- 
standing, plan or program with any other 
concrete form contractor or any association 
or central agency of such contractors, 


(A) To fix, determine, establish, main- 
tain or stabilize prices for performance or 
sale of concrete form work; 


(B) To adopt, use or adhere to any desig- 
nated type of sales, bid or order form for 
the performance of concrete form work. 


VI 
[Other Practices Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from, directly or 
indirectly: 

(A) Urging, influencing or suggesting, or 
attempting to urge, influence or suggest, 
to any other concrete form contractor the 
prices or other terms or conditions for ,the 
performance of concrete form work; 


(B) Being a member of, contributing any- 
thing of value to, or participating in any of 
the activities of, any trade association or 
central agency for concrete form contractors 
with knowledge that the activities thereof 
are inconsistent in any manner with any of 
the provisions of this Final Judgment. 


VII 
[Notice of Judgment] 


The defendant association is ordered and 
directed, within ten (10) days after the date 
of entry hereof, to furnish to each of its 
present members a conformed copy of this 
Final Judgment and to file with this Court, 
and with the plaintiff herein, a report setting 
forth the fact and manner of its compliance 
with this Section VII, together with the 
names and addresses of each person to 
whom a copy of this Final Judgment shall 
have been furnished in compliance herewith. 
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VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made to 
its principal office, be permitted, subject to 
any legally-recognized privilege, (A) rea- 
sonable access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and other 
records and documents in the possession 
or under the control of such defendant, 
relating to any of the matters contained in 
this Final Judgment, and (B) subject to 
the reasonable convenience of such defend- 
ant, and without restraint or interference, 
to interview officers and employees of such 
defendant who may have counsel present, 
regarding any such matters. Upon such 
written request said defendant shall submit 
such written reports with respect to any of 
the matters contained in this Final Judgment 
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as from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. No information obtained by the 
means permitted in this Section VIII shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department except in the course of legal 
proceedings in which the United States is 
a party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


Ix 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction and carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith and punishment of 
violations thereof. 


[ 69,044] General Electric Company v. Morris A. Waldman, individually and trad- 
ing and doing business as Belmont Supply Company. 


In the United States District Court for the Western District of Pennsylvania. Civil 


Action No. 12924, Dated January 16, 1958. 


Pennsylvania Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Injunction—Contempt— 
Conditional Fine—A defendant who violated a fair trade injunction was adjudged in 
contempt of court and directed to pay $750 as required under the terms of a prior 
contempt order to which the defendant consented. This order imposed a conditional 
fine of $750 for any further violations of the injunction within a stipulated period after 
the date of the order. The court noted that the purpose of the conditional fine was to 
force the defendant into compliance with the prior fair trade injunction. Considering the 
character and magnitude of the harm threatened by the continued contumacy of the 
defendant, the probable effectiveness of the fine to bring about the result desired, and 
the consent of the defendant thereto, the sum of $750 was not excessive or unreasonable. 
The defendant’s defenses that he did not personally violate the injunction and that he, 
in good faith, ordered the manager of his store not to sell the plaintiff’s products were 
rejected. Also, the court denied the plaintiff's motion to impose another coercive fine on 
the defendant. The court noted that in the absence of evidence of the defendant’s financial 


resources, a coercive fine may not be imposed to enforce future compliance with a prior 
fair trade injunction. 


See Fair Trade, Vol. 2, J 3380.40. 
For the plaintiff: Reed, Smith, Shaw & McClay, Pittsburgh, Pa. 
For the defendant: Joseph D. Ripp, Pittsburgh, Pa. 
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Findings of Fact, Conclusions of Law, 
and Order 


Marsh, District Judge [Jn full text]: 
Upon motion of plaintiff, General Electric 
Company, for a rule upon the defendant, 
Morris A. Waldman, individually, and trad- 
ing and doing business as Belmont Supply 
Company, to show cause why he should not 
be required to pay the balance of the $1,000 
fine imposed by the court on January 9, 
1957, and to show cause why he should not 
be held in further contempt, a hearing was 
held and briefs submitted. The court makes 
the following 


Findings of Fact 


1. On December 20, 1954, after hearing, 
this court entered an order restraining and 
enjoining until further order of court, the 
defendant above named, his agents and em- 
ployees, from knowingly advertising, offer- 
ing for sale or selling, at retail, in the 
Commonwealth of Pennsylvania, any of the 
commodities manufactured by plaintiff which 
bears the trademark, brand or name of 
plaintiff, at prices which are less than the 
stipulated minimum retail resale prices estab- 
lished therefor by plaintiff pursuant to 
agreements between plaintiff and retailers 
of its commodities in the Commonwealth of 
Pennsylvania, except as such sales are per- 
mitted under the provisions of Pennsylvania 
Act of June 5, 1935, P. L. 266. 


2. At all times since December 20, 1954, 
contracts between plaintiff and retailers of 
its trade-marked commodities in the Com- 
monwealth of Pennsylvania, under which 
plaintiff had a right to and did establish 
stipulated minimum retail prices for said 
commodities, have been and still are in 
force and effect. 


3. Since December 20, 1954, defendant 
has had knowledge of the stipulated mini- 
mum retail prices established by plaintiff 
for plaintiff's said commodities under said 
agreements. 


4. On June 8, 1955, defendant was ad- 
judged in contempt of court and required 
to pay a fine by reason of sales of plaintiff’s 
trade-marked products at prices which were 
less than the fair trade prices for such 
commodities in violation of the Pennsyl- 
vania Fair Trade Act and the order of 
court dated December 20, 1954, said sales 
having occurred between December 20, 


1954 and June 7, 1955. 
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5. On November 15, 1955, defendant 
was adjudged in contempt of court and re- 
quired to pay a fine by reason of sales of 
plaintiff's trade-marked products at prices 
which were less than the fair trade prices 
for such commodities in violation of the 
Pennsylvania Fair Trade Act and the order 
of court dated December 20, 1954, said sales 
having occurred between June 7, 1955 and 
November 15, 1955. 


6. On January 9, 1957, defendant was ad- 
judged in contempt of court for the third 
time and was fined in the sum of $1,000, 
“said fine to be paid to and for the benefit 
of plaintiff, General Electric Company”, of 
which $250 was to be paid forthwith and 
the balance of $750 was suspended on con- 
dition that if any further violation by 
defendant of the order of this court dated 
December 20, 1954, was thereafter found 
to have occurred within one year after the 
date of the order, said balance was to be 
immediately due and payable. 


7. The terms and conditions of the order 
of January 9, 1957, imposing the fine for 
the third contempt were drafted by, and 
pursuant to the consent and agreement of, 
plaintiff and defendant. 


8. The violations resulting in the third 
adjudication of contempt were committed 
by or under the direction of one William 
Erbstein, the manager of the defendant’s 
store located on Fifth Avenue, Pittsburgh, 
Pennsylvania, who had personal knowledge 
of the injunction of December 20, 1954. The 
defendant knew that his manager was re- 
sponsible for these violations. 


9. Subsequently, on July 2, 1957, the said 
William Erbstein, the manager of defendant’s 
Fifth Avenue store, acting within the course 
and scope of his employment, and with 
knowledge of the injunction and coercive 
fine, exhibited, offered to sell and sold, one 
of the plaintiff's trade-marked irons, model 
No. F-60, the Fair Trade price of which 
was $15.95, for $12.75. 

10. Again, on July 9, 1957, the said 
William Erbstein, the manager of defend- 
ant’s Fifth Avenue store, acting with the 
knowledge as aforesaid, exhibited, offered 
to sell and sold, one of the plaintiff’s trade- 
marked irons, model No. F-43, the Fair 
Trade price of which was $12.95, for $10.25. 


11. Said sales were not for the purpose 
of closing out defendant’s stock of said 
commodities or because said commodities 
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were damaged or deteriorated in quality, 
and such sales were not made by an officer 
under the orders of any court or in the 
execution of any writ of distress, 


12. The sales referred to in findings 9 
and 10 were made on account of and for 
the benefit of the defendant. 


13. After the pending rule of this court 
had issued upon the defendant on July 31, 
1957, the defendant learned that his said 
manager had committed the violations of 
the order of December 20, 1954, referred to 
in findings 9 and 10, but took no disciplinary 
action against his said manager prior to 
September 23, 1957, the date of hearing 
thereon. 


Discussion 


The temporary injunction issued on De- 
cember 20, 1954, enjoined the defendant, 
“his agents and employees”, inter alia, from 
selling at retail in the Commonwealth of 
Pennsylvania any fair-traded commodities 
manufactured by the plaintiff at less than 
the agreed prices. 


On nine’ occasions following the injunc- 
tion, the defendant or his employees were 
detected selling plaintiff’s fair-traded ap- 
pliances at a discount. For these violations 
defendant consented to three fines, wiz: 
$25.00 imposed on June 8, 1955; $37.50 im- 
posed on November 15, 1955; and $1,000 
imposed on January 9, 1957, of which $250.00 
was to be paid forthwith and the balance 
of $750 was suspended, “on condition that 
if any further violation by defendant of the 
Order of this Court dated December 20, 
1954, is hereafter found by this Court to 
have occurred within one year after date 
of this Order, said balance shall be immedi- 
ately due and payable.” 


[Defendant's Contentions] 


The defendant contends that since he did 
not personally violate the injunction, a 
strict construction of the order of January 
9, 1957, requires that the rule to show 
cause should be discharged. He further con- 
tends that the facts show that he was not 
in contempt because he ordered that his 
General Electric appliances on hand be 
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stored, and in good faith instructed Mr. 
Erbstein, the manager of his Fifth Avenue 
store, not to sell any General Electric fair- 
traded products. We do not agree. 


The defendant and his manager both were 
fully aware of all the orders issued in the 
case at bar, and had the opportunity to 
avoid the imposition of the $750 fine by 
complying with the injunction of December 
20, 1954, which plainly extended to plain- 
tiff’s agents and employees. Notwithstand- 
ing, Erbstein, acting in the scope of his 
authority and for defendant’s benefit, at 
defendant’s store, knowingly violated the 
injunction twice within one year of January 


9, 1957. 
[Conditional Fine] 


That part of the consent decree of Janu- 
ary 9, 1957 imposing the conditional fine of 
$750 was coercive initially; it became com- 
pensatory after violation. Referring as it 
does to the injunction, we think its purpose, 
intent and scope include violations by em- 
ployees of defendant acting in his behalf. 
Being remedial and civil in nature, as dis- 
tinguished from punitive and criminal, the 
condition of the fine should not be so 
strictly construed as to render it virtually 
impotent.” 


[Good Faith] 


As to good faith: in view of the three 
prior adjudications of contempt and the 
other circumstances, we think defendant’s 
plea of good faith must be rejected. Erb- 
stein, who as manager was admittedly re- 
sponsible for some of the prior violations, 
did not personally benefit from the sales; 
the fact that he was not discharged or 
otherwise disciplined is indicative of at least 
tacit approval by the defendant.* It is to be 
noted that defendant’s consent to the de- 
cree of January 9, 1957, in effect conceded 
that he was responsible for five violations 
committed by or under the direction of his 
manager; for the latter was in charge of 
the store when those violations occurred. 
Admittedly responsible then, his subsequent 
protestations of good faith cannot be coun- 
tenanced now, and he should pay the fine 


1The dates of the violations are as follows: 
January 3, 1955, January 21, 1955, June 14, 
1955, July 29, 1955, September 13, 1956, Sep- 
tember 17, 1956, October 29, 1956, November 
7, 1956, and December 3, 1956. 

2Terminal R. R. Assn, v. United States, 266 
U. S. 17, 29 (1924); Bigelow v. RKO Radio 
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170 F. 2d 783 (7th Cir. 1948); National Labor 
Relations Bd. v. Hopwood Retinning Co., 104 
F, 2d 302, 304 (2d Cir. 1939). 

3 Of. Milk Control Commission v. McAllister 
Farm Dairy, 384 Pa. 459, 463, 121 A. 2a 144, 
146 (1956). 
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according to his agreement as the price of 
continued violation of the injunction. 


[Civil Contempt—Punishment] 


Defendant also contends “that the pun- 
ishment for civil contempt is limited by 
fine, to the pecuniary injury sustained by 
plaintiff.”* Since no evidence was offered 
to prove that plaintiff suffered loss, damage 
or expense because of defendant’s acts, de- 
fendant argues that a fine cannot be im- 
posed. We think his contention is correct 
as far as it goes, but in civil contempt, a 
court may also impose a coercive fine con- 
ditioned upon defendant’s compliance and 
enforce it in the event of a violation.’ Fur- 
ther, defendant in this argument seems to 
forget the fact that he consented to the 
decree of January 9, 1957 which imposed 
the compensatory fine of $250 and the coer- 
cive fine of $750. Presumably, the pro- 
priety of the amounts fixed by the parties 
was determined by them to be such as was 
appropriate, first, to compensate plaintiff 
for past violations; second, to induce future 
compliance;® and, third, to compensate plain- 
tiff in the event of disobedience within one 
year. 


[Consent Decrees—Validity] 


Decrees consented to by parties having 
the capacity to contract are valid and en- 
forceable according to their terms; indeed, 
in absence of fraud or mistake, amounts 
fixed in the consent decree of January 9, 
1957 cannot now be altered, and no fraud 
or mistake is alleged.’ To permit defend- 
ant to escape payment of the fine to which 
he agreed, we would have to hold that 
consent decrees entered in civil contempt 
proceedings are either voidable or unen- 
forceable. This we will not do. 


[Additional Coercive Fine] 


In order to prevent continued contumacy 
by defendant, plaintiff requests that another 
coercive fine be imposed. In absence of 
evidence of defendant’s present financial 
resources, we are of the opinion that this 
may not be done.® 


4See defendant’s brief, §IV, p. 5. Defendant 
cites National Drying Machinery Co. v. Ackoff, 
245 F. 2d 192 (3d Cir. 1957); Boylan v. Detrio, 
187 F. 2d 375 (5th Cir. 1951); Parker v. United 
States, 153 F. 2d 66 (1st Cir. 1946). 

5 United States v. United Mine Workers [1946- 
1947 TRADE CASES 157,544], 330 U. S. 258; 
Parker v. United States, supra f. n. 4; Knaus 
v. Knaus, 387 Pa. 370, 127 A. 2d 669 (1956). 
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The criminal aspects of the violations of 
the injunction will be referred to the United 
States Attorney for appropriate action. 


Conclusions of Law 


1. Since January 9, 1957, to-wit, on July 
2, 1957 and July 9, 1957, defendant, through 
his employee, has willfully and knowingly 
offered for sale and sold at retail the plain- 
tiff’s fair-traded commodities at prices which 
are lower than those established pursuant 
to plaintiff’s fair trade agreements. 


2. Said sales were in violation of the 
Pennsylvania Fair Trade Act and of the 
order of this court dated December 20, 
1954. 


3. Said sales constituted a breach of the 
condition of the suspension of part of the 
fine imposed by order of court dated Janu- 
ary 9, 1957 and the suspended balance of 
$750 is immediately due and payable, under 
the terms and by force of said order of 
January 9, 1957, to which defendant agreed 
and consented. 

4. The purpose of the fine imposed con- 
ditionally by the order of January 9, 1957 
was to force the defendant into compliance 
with the court’s order of December 20, 1954. 

5. Considering the character and magni- 
tude of the harm threatened by the con- 
tinued contumacy of the defendant, the 
probable effectiveness of the fine to bring 
about the result desired, and the consent 
of the defendant thereto, the sum of $750 
was not excessive or unreasonable. 


6. Since there was no evidence offered 
by the plaintiff to prove its expenses in 
bringing the matter before the court for 
judgment, no compensation for this item 
should be allowed. 


7. In absence of evidence of defendant's 
financial resources, a coercive fine may not 
be imposed to enforce future compliance 
with the injunction of December 20, 1954. 


8. The defendant is in contempt of court 
by reason of said sales referred to in find- 
ings of fact 9 and 10 and should be required 
to pay to General Electric Company the 


© United States v. United Mine Workers, supra 
fon. ovat Dr o04. 

7 Swift & Co. v. United States, 276 U. S. 311, 
324 et seq.; Thompson v. Maxwell, 95 U. S. 391, 
398: May v. Moss, 212 F. 2d 400 (8th Cir, 1954) ; 
Lustgarten v. Felt & Tarrant Mfg. Co., 92 F. 
2d 277 (3d Cir. 1937). 

8 See United States v. United Mine Workers, 


supra f. n. 5, at p. 304. 
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suspended balance of $750, the taxable costs 
of the hearing held on September 23, 1957, 
and counsel fees in the sum of $150; and 
should stand committed until the foregoing 
is paid, or he is otherwise discharged ac- 
cording to law. See: Parker v. United States, 
153 F. 2d 66, 70 (1st Cir. 1946); Norstrom 
v. Wahl, 41 F, 2d 910 (7th Cir. 1930); 
Nichols, Cyclopedia of Federal Procedure, 
Forms Vol. 3, § 93.12. 
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Order of Court 


AND NOW, to-wit, this 16th day of 
January, 1958, the defendant, Morris A. 
Waldman, is adjudged in contempt of court, 
and he is ordered and directed to appear 
before this court in Court Room No. 1, 
New Federal Building, Pittsburgh, Penn- 
sylvania, on Thursday, January 23, 1958, 
at 9:30 A. M. 


[{ 69,045] Gerber Products Company v. Beech-Nut Life Savers, Inc. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 128-101. Filed April 23, 1958. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Territorial Price Discrimination—Meeting Competition Under 
Clayton Act, Section 2(b)—Premium Product—Test.—In an action by a manufacturer of 
baby foods charging a competitor with territorial price discrimination in violation of 
Section 2(a) of the Clayton Act, as amended by the Robinson-Patman Act, a motion for 
a preliminary injunction to compel the defendant to increase the prices charged by it in 
California by reinstating a price differential which existed between its products and those 
of the plaintiff prior to a specified date was denied. The defendant contended that it had 
reduced its prices in a good faith attempt to meet the plaintiff’s price. The plaintiff con- 
tended that the good faith defense was not available to the defendant since defendant's 
product was sold in glass containers and was a premium product which commanded a 
higher price in competition with the tin containers used by the plaintiff and, therefore, 
marketwise the products were not comparable and defendant’s reduction was not meeting 
plaintiff's price but undercutting it. The court, holding that the defense presented issues 
of fact which must be decided by a jury, noted that the ultimate test of whether a glass- 
contained product is a premium product as against a tin-contained product is whether a 
substantial part of the public is prepared to pay a greater price for the glass-contained product. 


See Price Discrimination, Vol. 1, § 3515.601. 


Private Enforcement and Procedure—Suit for Injunctive Relief—Pretrial Procedure— 
Motion for Preliminary Injunction—Irreparable Injury—Defenses—Good Faith Meeting 
of Competition.—In an action by a manufacturer of baby foods charging a competitor with 
territorial price discrimination in violation of Section 2(a), of the Clayton Act, as amended 
by the Robinson-Patman Act, a motion for a preliminary injunction was denied. The plaintiff 
had not made a showing of irreparable injury or that “the balance of hardship dips decidedly 
toward the plaintiff’ so as to require, in advance of trial, the granting of the extraordinary 
relief sought. The plaintiff's loss of sales volume, compared to its share of the total 
California market, was not substantial. It retained close to 70 per cent of that market and 
its sales continued far in excess of its two closest competitors. It retained the same or a 
greater number of outlets than it had prior to the price reduction and it still had the 
majority of shelf space. There was no persuasive indication of any reasonable likelihood 
that there would be a substantial lessening of competition or that the plaintiff would be 
eliminated as a competitor. Moreover, the defendant’s good faith meeting of competition 
defense raised facts sufficient to warrant a trial, 


See Private Enforcement and Procedure, Vol. 2, J 9026.15. 
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Lee, Stanley D. Robinson, and Joshua F. Greenberg, of counsel). 

For the defendant: Rogers, Hoge & Hills (George S. Hills, Andrew J. Graham, 
Mercer L. Stockell, William L. McGuire, William H. Ball, Jr., and Charles Donald Mohr, 
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Opinion 
[Preliminary Injunction] 


Epwarp WEINFELD, District Judge [Jn full 
text]: This case centers about what the 
plaintiff labels a “price war” or a “war of 
attrition” but which the defendant charac- 
terizes as vigorous competition in its strug- 
gle for economic survival in the baby food 
products market in the State of California. 


[Complaint] 


The complaint charges the defendant with 
attempting to monopolize the California 
market by unreasonable reduction in the 
price of its glass contained baby food prod- 
uct and various violations of the Robinson- 
Patman Act.’ 


[Relief Sought] 


The immediate matter before the Court 
is the plaintiff’s motion for a preliminary 
injunction to compel the defendant to in- 
crease the prices charged by it in California 
by reinstating a price differential which ex- 
isted between its products and those of the 
plaintiff prior to September 4, 1957. The 
m,)tion is expressly confined to an alleged 
viclation of Section 2(a) of the Clayton 
Act, as amended by the Robinson-Patman 
Act. The parties have submitted volumi- 
nous affidavits containing charges and counter- 
charges as well as almost three thousand 
pages of depositions. 


| Parties] 


The plaintiff Gerber Products Company 
(hereafter sometimes referred to as ‘‘Ger- 
ber’) and the defendant Beech-Nut Life 
Savers, Inc. (hereafter sometimes referred 
to as “Beech-Nut”) process, pack and sell 
in interstate commerce strained and junior 
baby foods.* They sell to wholesalers, chain 
stores, cooperatives and other large pur- 
chasers. 


The plaintiff is the largest manufacturer 
of baby foods in the United States having 
more than 47% of total national sales. Its 
sales are greater than the combined sales 
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of its next two competitors, the defendant 
Beech-Nut which has about 21%, and Heinz 
& Company which has about 16.5%, of the 
national market. The three companies con- 
trol close to 85% of the national market. 


The defendant distributes other com- 
modities in addition to baby foods whereas 
the plaintiff distributes only baby foods and 
related products. The volume of each in 
the baby food business is substantial. Plain- 
tiff’s total nationwide sales in 1957 were 
close to $110,000,000, whereas the defend- 
ant’s total sales of all its products were in 
excess of $122,000,000. 


Up to the late 1930’s all producers of 
baby foods marketed their wares in tin 
containers. About that time Beech-Nut suc- 
cessfully marketed its product in glass con- 
tainers. The innovation succeeded with the 
consuming public in the east, despite the 
higher price charged for the glass con- 
tainers. In time, consumer demand east 
of the Mississippi compelled a shift from 
tin to glass and for the past decade or more 
glass has been, in this area, the only method 
of packaging and distributing baby foods. 
Gerber, Heinz & Company and Beech-Nut 
all sell their glass contained products east 
of the Mississippi at substantially the same 
prices. 

Despite the change in packaging east of 
the Mississippi, Gerber, which at all times 
had a national market for its product, con- 
tinued to distribute in tin containers west 
of the Mississippi, including California. 


[Califorma Market] 


In this case we are concerned with the 
situation in the State of California, which 
is Gerber’s largest single market. Gerber 
has sold its product there since the late 
1920’s. 

In 1949 Beech-Nut entered the California 
market with its glass contained product. 
From the time of its entry there its prod- 
uct, up to recent months, was sold at a 
higher price than Gerber’s generally at the 
same price as in the area east of the Mis- 
sissippi. Except for California, Beech-Nut 


1 The complaint alleges six separate claims as 
follows: Under the Robinson-Patman Act; price 
discrimination, [Section 2(a)]; discriminatory 
payments as compensation for services or facili- 
ties, [Section 2(d)]; furnishing services and 
facilities on a discriminatory basis, [Section 
2(e)]; and selling at unreasonably low prices 
for the purpose of destroying competition and 
eliminating a competitor, [Section 3]. The Lan- 


Trade Regulation Reports 


ham Act claim charges false advertising in viola- 
tion of Section 43(a) and another claim charges 
an attempt to monopolize in violation of the 
Sherman Anti-Trust Act. 

215 U.S. C. § 13(a). 

3 Strained baby foods are strained sufficiently 
fine for feeding infants. Junior baby foods are 
for children who no longer require the finely 
strained food intended for infants. 
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at no time sold in any other state west of 
the Mississippi. 

Heinz & Company, like the plaintiff, sold 
on a nationwide basis but exclusively in 
glass containers. Its price in California was 
similar to that charged by Beech-Nut thus 
observing the same price differential with 
respect to Gerber’s tin packed food. 


[Price Differential—Basis] 


Plaintiff asserts that the reason for the 
price differential between tin and glass is 
that it costs more to package, warehouse 
and distribute in glass than in tin. The de- 
fendant concedes that it costs a little more 
in glass but disputes that the disparity is 
as great as is urged by plaintiff. 


[Relative Competitive Positions] 


Gerber over a substantial period has com- 
manded on the average about 75% of the 
California market as against Beech-Nut’s 
average of about 5%. Heinz & Company 
is the closest competitor to Gerber having 
on the average about 16% of that market. 


The plaintiff concedes that the basic 
reason it has the major portion of the 
California market was the lower price of its 
product compared to the prices charged 
by the defendant and Heinz. 


After the defendant moved into the Cal- 
ifornia market, it made some progress until 
1956 when despite an active advertising 
campaign and population growth, its sales 
volume and market share began to decline 
from a peak of 6.6%. The decline continued 
so that by July, 1957 the distribution in the 
California market for strained and junior 
baby foods by the three principal competi- 
tors, stood approximately as follows: 


Gerben + oo een 73% 
Eleiiz tev itn Fes. 16% 
Beech=Niut® genes. one 4.3% 


Despite the higher prices at which the 
defendant sold its product, it operated at a 
deficit because of the small sales volume. 


According to the defendant, the deterior- 
ation of its competitive position was such 
that large chain stores, wholesalers and 
cooperatives were threatening to discontinue 
its product and several had already done so, 
and defendant charges that as its sales 
dropped Gerber’s representatives and sales- 
men engaged in various high pressure and 
unfair practices to hasten its demise and elimi- 
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nate it entirely from the California market 
—which plaintiff denies. 


[Price Reduction] 


Beech-Nut management, after consultation 
with its sales representatives, advertising 
agency and marketing experts, concluded 
that it could recapture a share of its lost 
market and survive as a competitor in Cal- 
fornia only by reducing its prices to meet 
those charged by Gerber. A price reduc- 
tion, defendant believed, would not only 
prevent extinction in California but the 
resulting increased sales volume would yield 
a profit. 


[Price Differentials Eliminated] 


Accordingly on September 4, 1957 Beech- 
Nut reduced its prices and at the same time 
put on an intensive advertising campaign 
announcing the price reduction. It brought 
down its price for glass contained strained 
baby food from $1.11 per dozen to $.96 per 
dozen and for junior foods from $1.59 per 
dozen to $1.16% per dozen. This com- 
pletely eliminated the existing differentials 
between its prices and Gerber’s. 


Soon thereafter Heinz & Company also 
reduced its price of baby food in glass jars 
to equal those of Gerber and Beech-Nut. 

On October 11, 1957 Gerber dropped its 
price to 86 cents per dozen for strained 
foods and 95% cents per dozen for junior 
foods, asserting that unless the differential 
were restored, glass containers would be 
preferred by the consumer. 


Beech-Nut, contending that its only means 
of survival in the California market was to 
meet the price of Gerber, followed suit and 
on October 11, 1957 again dropped its 
prices to meet Gerber’s. Heinz again fol- 
lowed suit and since October 11, 1957 
Gerber, Beech-Nut and Heinz have been 
selling at the same price. 


Beech-Nut charges that Gerber’s reduc- 
tion on October 11th was a retaliatory 
measure; that it knew, in order to survive 
in California, the defendant would be com- 
pelled to meet plaintiff's reduced prices 
even though it meant selling at a loss—to 
which Gerber replies that only by restoring 
the price differential between tin and glass 
could it compete with Beech-Nut. 


[Territorial Price Discrimination] 


In seeking preliminary injunctive relief 
Gerber charges Beech-Nut with territorial 
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price discrimination—in violation of Section 
2(a) of the Robinson-Patman Act. It urges 
that Beech-Nut is selling at unreasonably 
low prices for the purpose of destroying 
competition and eliminating plaintiff as a 
competitor; that its action is causing irre- 
parable injury which warrants relief in 
advance of a trial. 


[Packaging] 


At the outset it should be noted that 
neither party makes any substantial claim 
that the food content of its product is 
superior to or more costly than the other’s. 
However, each urges, and has stressed in 
its advertising, that its container has quali- 
ties not possessed by the other. Thus the 
hard core of the controversy revolves about 
the packaging of their respective products— 
tin against glass containers. 


[Discrimination Against Competitor] 


It should be emphasized what this case 
does not involve. It does not involve a 
price differential granted by Beech-Nut to 
any of its buyers in discrimination against 
other buyers in California. The complaint 
here is by plaintiff, a competitor of the 
defendant who sells to the same trade as 
the defendant in that area. 


[Alleged Effect—Intent] 


In broad outline, Gerber charges that the 
reduction by Beech-Nut of its prices in 
California without a similar reduction east 
of the Mississippi is in violation of Section 
2(a) of the Clayton Act. The substance of 
its charge is that Beech-Nut by bringing its 
prices in line with the plaintiff’s has reduced 
them to an unreasonably low level which 
neither plaintiff nor Heinz can meet with- 
out substantial losses; * that losses sustained 
by defendant on its sales at lower prices 
in California are financed by profits arising 
from higher prices charged by it east of 
the Mississippi, as well as by defendants 
financial reserves and power; that defend- 
ant’s actions not only have the effect, but 


4 Plaintiff, while recognizing that under Nash- 
ville Milk Co. v. Carnation Co., [1958 TRADE 
CASES { 68,915], 355 U. S. 373, it may not main- 
tain a claim for violation under Section 3 of the 
Robinson-Patman Act, 15 U. S. C. § 13a, con- 
tends that defendant’s action is evidence to 
support its charge of a purpose to eliminate 
it as a competitor. 
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are motivated by an intent, to injure plain- 
tiff competitively. 


[Defendant's Contentions | 


The defendant on the other hand con- 
tends that the sole purpose of the reduction 
was economic survival; that the price differ- 
ential had in effect priced it out of the baby 
food market in California; that the price 
reduction was the only effective means by 
which it could recapture its share of the 
market, to increase sales volume and to 
survive economically in the baby food mar- 
ket in California. 


Finally, defendant urges that its action, 
instead of lessening competition in Cali- 
fornia, has stimulated vigorous competition. 
It points to the fact that Heinz & Company, 
which like the plaintiff complains of the 
defendant’s act, has, since all three are sell- 
ing at parity, actually increased its share of 
the market. 


[Defense—Good Faith Meeting 
of Competition] 


In sum, Beech-Nut contends, assuming 
arguendo, that its action in reducing prices 
in California may be considered discrimi- 
natory against its buyers east of the Missis- 
sippi, it has, under Section 2(b) of the 
Clayton Act,’ met its burden of justification 
—a good faith attempt to meet Gerber’s 
lower price.° 


[Plaintiff's Counter-Contention] 


Gerber counters that Section 2(b) is not 
available to Beech-Nut as a defense. It 
argues that despite higher prices for glass 
packed baby food many consumers prefer 
to buy it because of a belief (right or 
wrong) that its contents are better pre- 
served and of greater nutritional value— 
that in effect, it is a premium product 
which commands a higher price in competi- 
tion with tin. The substance of its position 
here is that marketwise the products are 
not comparable and that Beech-Nut’s re- 
duction was not meeting plaintiff's price 


6 The factual situation advanced by the de 
fendant in justification makes it unnecessary 
to consider plaintiff's contention based on 
Samuel H. Moss, Inc. v. FTC, [1944-1945 TRADE 
CASES 57,353], 2 Cir. 148 F. 2d 378 and FTC 
v, Standard Brands, [1950-1951 TRADE CASES 
f 62,846], 2 Cir. 189 F. 2d 510, that once ter- 
ritorial price differences have been established, 
anti-competitive impact in violation of Section 


2(a) is presumed. 
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but undercutting it. In short, that the 
elimination of the differential by Beech-Nut 
gives the latter an unfair competitive ad- 
vantage, since with prices the same for tin 
and glass Beech-Nut would run away with 
the market and would soon eliminate the 
plaintiff as a competitor in the field. 


Plaintiff relies on Matter of Anheuser- 
Busch; in which the Federal Trade Com- 
mission held that if the consumers have 
demonstrated a willingness to pay more for 
the product of one manufacturer than they 
will pay for the similar product of another 
manufacturer, the consumer preferred prod- 
uct is a premium product and Section 2(b) 
is not a defense since in that circumstance 
a price reduction is not meeting but under- 
cutting competition because the products 
are not comparable. 


The defendant disputes that glass con- 
tained food, because it has sold at a higher 
price, may be considered a premium prod- 
uct. It emphasizes that at no time from its 
entry in the California market in 1949 has 
its higher priced product commanded more 
than 6.6% of the total market as against the 
plaintiff’s more than 70%. 


The defendant contends that some con- 
sumers prefer tin at any price; a limited 
number prefer glass at any price; but most 
prefer glass to tin only when sold at the 
same price as tin; and that the facts of this 
case demonstrate that in California the vast 
majority of consumers refuse to pay a pre- 
mium price for glass. 


[Stze—Discounts] 


In addition to urging the alleged premium 
aspect of the defendant’s packaging, the 
plaintiff contends that the defendant further 
undercut plaintiff's price by offering more 
food content in the junior size * and greater 
discounts in the instance of quantity pur- 
chases.” 


As to the one ounce difference in the 
contents of the junior size product sold by 
Beech-Nut and that sold by Gerber, affi- 
davits submitted by retailers, if given cre- 
dence, indicate that the differential is of no 


™FTC Dkt. No. 6331, CCH TRADE REGULA- 
TION REPORTS, 10th Ed., { 26,705 (1957). 

’ The defendant’s junior foods contain one 
ounce more than plaintiffs. 

® The defendant allows its maximum quantity 
discount on the basis of 10,000 lb. shipments 
of both strained and junior foods whereas the 
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significance, insofar as the consumer 1S 


concerned. 

As to discounts permitted by Beech-Nut 
on 10,000 Ib. purchases as against Gerber’s 
40,000 Ib. allowance, the record is not quite 
clear as to whether Beech-Nut has con- 
sistently allowed this from the time of its 
entry into the California market or initiated 
it when it put into effect the price reduction. 


[Issues of Fact] 


Thus there are challenged issues of fact 
on a number of items, including charges 
and countercharges of unfair practices by 
representatives of each of the parties. 


[Fundamental Question] 


When all is said and done, one comes 
back to the fundamental question—was the 
price reduction made, as Beech-Nut con- 
tends, in good faith to meet Gerber as a 
competitor and to survive in the market or 
was it, as Gerber contends, a ruthless action 
the effect of which is to injure it competi- 
tively and drive it out of the market by 
selling at a loss, subsidized with profits 
from its sales in other areas of the country. 


The preliminary relief if granted would 
require the Court in advance of a trial of 
the disputed issues to compel the defendant 
to increase its prices in California by rein- 
stating a so-called historical differential or 
to require the defendant to reduce its prices 
to its customers east of the Mississippi. 
This, of course, is a rather drastic remedy, 
which may be granted under Section 16 of 
the Clayton Act” only where “the danger 
of irreparable loss or damage is immediate.” 
The plaintiff urges that it has met the 
required test. It states that since the price 
reduction went into effect it has suffered 
a reduction of profits of $150,000 per month 
by reason of the lower price at which it 
now sells its products. Apart from this and 
loss of sales volume, plaintiff contends there 
is incalculable damage in the loss of shelf 
space in the stores of retailers which is 
deemed a most important advertising medium; 
that as customers become used to buying 
Beech-Nut products as against Gerber’s, 


plaintiff allows it only on shipments of 40,000 
lb. and hence plaintiff urges that the defend- 
ant’s prices are now two cents and two and a 
half cents lower per dozen than plaintiff’s 
prices. 

2015 Ue Sa Ge 8 20. 
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they become more accustomed to glass con- 
tainers; that in the event the differential is 
ultimately restored, plaintiff’s good name 
and good will will have been irreparably 
injured since many customers will feel that 
plaintiff’s product was originally priced un- 
reasonably high. In sum, plaintiff contends 
that it has come within the doctrine of 
“Dalance of hardship” enunciated in the 
Hamilton Watch case," and is entitled to an 
injunction at this time. 


Undoubtedly the present situation is in- 
jurious to the plaintiff as it is to the de- 
fendant. Indeed the plaintiff contends that 
with the two reductions in price neither it 
nor the defendant can sell at current prices 
without incurring losses. However, the mere 
fact of loss of profits or economic injury 
which results from a competitive situation 
does not, in and of itself, entitle one to 
relief. The last price decrease on October 
11, 1957 was initiated by the plaintiff on 
the ground that it was entitled to preserve 
the price differential theretofore maintained 
by the defendant. It, like the defendant, 
did not grant a similar reduction to pur- 
chasers of its tin products in areas outside 
of California. Under the circumstances, the 
plaintiff can complain of the losses conse- 
quent on its October 11th price reduction 
only if it had a right to the protection of 
the price differential as against glass. Other- 
wise, the defendant could justify its October 
llth price reduction as well as the earlier 
elimination of the differential on the ground 
of good faith meeting of competition. 


In short, the defendant’s action may be 
condemned only if its drop in prices was 
not to meet, but to beat, competition.” 


This crucial issue in turn hinges on 
whether the defendant’s product is a pre- 
mium product which is sharply contested. 


Impressive affidavits have been presented 
by merchandising men and those who have 
had actual experience in trying to sell 
Beech-Nut’s products that its higher price 
was the reason it faced elimination from 
the California market, despite plaintiff's 
contention that it was due to inefficient 
marketing methods. Indeed plaintiff itself 
concedes that the preference for tin cannot 
be separated from price. The proof of mar- 


1. Hamilton Watch Co. v. Benrus Co., Inc. 
[1953 TRADE CASES { 67,517], 2 Cir. 206 F. 


2d 738. 
2 Of, Standard Oil Co. v. FTC [1958 TRADE 


CASES { 68,917], 340 U. S. 231, 249 with Balian 
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ket behavior offered by the defendant would 
indicate that the consumer’s resistance to 
paying the premium price for glass packag- 
ing casts serious doubts on its status as a 
premium product. 


[Premium Product—Test] 


The fact that the defendant in its adver- 
tising “puffs” the alleged virtue of glass 
containers does not make it a premium 
product as against tin—any more than plain- 
tiff’s advertising claim of unique qualities 
of tin make its product a premium product. 
The ultimate test, it seems to me, is. whether 
a substantial part of the public is prepared 
to pay a greater price for the glass con- 
tained product. 


With increasing standardization of prod- 
ucts generally, consumer appeal through at- 
tractive packaging has become a developing 
aspect of competitive activity. To impose 
on the more attractive package a disability 
to meet the price at which it is acceptable 
to the consumer may of itself chill this 
developing area of competition. Other con- 
siderations not on this application sufficiently 
persuasive to the Court must be found be- 
fore a disability to meet the lower price can 
be established under the law. 


A determination upholding the plaintiff’s 
contention that the defendant’s glass con- 
tained wares is a premium product is bound 
to have an impact upon marketing and 
packaging practices in the California area. 
The consequences which follow in the wake 
of such a determination seriously affects the 
consuming public as well as the immediate 
litigants. 


[Absence of Irreparable Injury] 


Apart from a substantial doubt that the 
papers clearly establish the premium quality 
of the defendant’s product, I am of the 
view that the plaintiff has not on this 
voluminous record made that showing of 
irreparable injury or that “the balance of 
hardship dips decidedly toward the plain- 
tiff’ * so as to require in advance of trial 
the granting of the extraordinary relief it 
seeks. 

Plaintiff's loss of sales volume compared 
to its share of the total California market 
Ice Cream Co. v. Arden Farms Co., [1955 TRADE 
CASES { 68,186], 9 Cir., 231 F. 2d 356, 367. 


13 Hamilton Watch Co. v. Benrus Watch Co. 
[1953 TRADE CASES f 67,517], 2 Cir. 206 F. 2d 


738, 740. 
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is not substantial. It still retains the major 
portion of that market having close to 70% 
—and its sales continue far in excess of 
both Beech-Nut and Heinz & Company— 
its two closest competitors. 


According to the deposition of Gerber’s 
president, it still has the same or a greater 
number of outlets than it had prior to the 
price reduction; and it still has the majority 
of shelf space. 


The plaintiff, as is the defendant, is pos- 
sessed of vast financial resources and each 
has great staying power in the intense com- 
petitive struggle in which they are now en- 
gaged. Plaintiff's position in the California 
market is dominant; far and away ahead 
of its closest competitors. It remains the 
largest distributor of baby foods both in 
California and throughout the country. The 
defendant’s market position in California is 
relatively small compared to that of the 
plaintiff and it distributes baby foods only 
east of the Mississippi and in California. 
There is no persuasive indication on the 
present state of the record of any reason- 
able likelihood that there would be a sub- 
stantial lessening of competition or that 
the plaintiff would be eliminated as a com- 
petitor. 


It may be that the plaintiff is remitted to 
measures of competitive retaliation which 
however costly are the consequences of 
vigorous competition against which there 
is no insulation under laws concerned with 
the preservation of competition. As the 
Supreme Court has said: 


“ck * > ‘There is nothing to show a con- 
gressional purpose, * * * to compel the 
seller to choose only between ruinously 
cutting its prices to all its customers to 
match the price offered to one, or refus- 
ing to meet the competition and then 
ruinously raising its prices to its remain- 
ing customers to cover increased unit 
costs. There is, on the other hand, plain 
language and established practice which 
permits a seller, through §2 (b), to re- 
tain a customer by realistically meeting in 
good faith the price offered to that cus- 
tomer, without necessarily changing the 
seller’s price to its other customers. * * * 


“We may, therefore, conclude that Con- 
gress meant to permit the natural conse- 


14 Standard Oil Co. v. FTC [1958 TRADE 
CASES {| 68,917], 340 U. S. 231, 250. 
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quences to follow the seller’s action in 
meeting in good faith a lawful and equally 
low price of its competitor.” * 


The Court on this motion is not required 
to determine the ultimate issues as upon a 
trial. However, the defendant, as of this 
stage of the record, has advanced sufficient 
under its Section 2(b) defense to warrant 
a trial of the contested issues rather than a 
determination upon conflicting affidavits and 
further has established that the balance of 
hardship weighs in its favor. 


If plaintiff should eventually prevail there 
is no question but that the defendant would 
be well able to respond in money damages 
to meet not only the loss of profits by rea- 
son of reduced sales but for loss of good 
will or other items which a court may find 
resulted from the defendant’s conduct.” 


On the other hand, if the price differen- 
tial is ordered reinstated there can be little 
doubt that the defendant will be more ad- 
versely effected than the plaintiff—and may 
well face elimination from the California 
market with a consequent substantial les- 
sening of competition in that area. 


The Court has carefully considered Porto 
Rican American Tobacco Co. v. American 
Tobacco Co., 2 Cir., 30 F. 2d 234 and the 
other territorial price discrimination cases 
which plantiff’s counsel has so earnestly 
pressed. However, in each the predatory 
practices of the defendant with their conse- 
quent competitive injury upon smaller and 
weaker competitors were clearly found as 
fact only after a full trial and no meritorious 
defense under §2(b) of the Act was estab- 
blished. Here the justification for defend- 
ant’s acts and their likely consequences are 
the subject of heated controversy. 


[Injunctive Relief Denied] 


Under all the circumstances the plaintiff’s 
papers neither preponderate in its favor nor 
show a balance of hardship in its favor so 
as to justify the granting of the motion for 
preliminary injunctive relief and accordingly 
it is denied. 


Settle order on notice. 


% Of. Bigelow v. RKO Radio Pictures [1946 
1947 TRADE CASES { 57,445], 327 U. S. 251. 
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Case No. 1150 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Discovery and Production of Evidence—Grand Jury Testimony—Government Use of 
Testimony in Civil Proceeding—Secrecy of Grand Jury Proceedings—“Good Cause” for 
Production.—A judgment dismissing a Government civil antitrust action on the ground 
that the Government had failed to produce, for inspection and copying, the transcript 
of testimony of witnesses who had appeared before a grand jury investigating possible 
violations of the antitrust laws in the defendants’ industry was reversed on the ground 
that the defendants had not established “good cause” for the “wholesale” discovery and 
production of the grand jury transcript. The secrecy of grand jury proceedings is an 
established policy, and such secrecy must not be broken except where there is a com- 
pelling necessity. The relevancy and usefulness of the grand jury testimony sought was 
established; however, such showings fall short of proof that without the transcript a 
defense would be greatly prejudiced or that without reference to it an injustice would 
be done. 


The defendants had contended that the Government was wrongfully using criminal 
procedures to elicit evidence in the civil case. If the Government were using that device, 
it would be flaunting the policy of the law. In the instant case, there was no finding that 
the grand jury proceeding was used as a shortcut to goals otherwise barred or more 
difficult to reach. The fact that no indictment was returned by the grand jury was no 
reflection on the integrity of the Government. The fact that a criminal case fails does 
not mean that the evidence obtained cannot be used in a civil case. It is only when 
the criminal procedure is subverted that “good cause” for wholesale discovery would 
be warranted. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8225, 8225.593. 


Department of Justice Enforcement and Procedure—Suit for Civil Damages—Appel- 
late Review—Judgment of Dismissal—Claimed Voluntary Dismissal—Right to Appeal.— 
Where a Government antitrust action was dismissed on the ground that the Government 
had failed to produce for inspection and copying a grand jury transcript, the Government 
appealed the dismissal to the Supreme Court. The defendants, invoking the rule that a 
plaintiff who has voluntarily dismissed his complaint may not sue out a writ of error, 
contended that the appeal could not be maintained because the dismissal of the complaint 
was solicited by the Government. The Supreme Court held that the rule had no appli- 
cation in the instant case. The Government had opposed the order requiring the pro- 
duction of the transcript. It had lost the case on the merits and was only seeking an 
expeditious review. 

See Department of Justice Enforcement and Procedure, Vol. 2, 8235. 
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Reversing a judgment of the U. S. District Court, District of New Jersey, 1956 Trade 
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For prior opinions of the Court, see 1956 Trade Cases 68,457 and 


68,335, 1955 Trade Cases {| 68,228, 1954 Trade Cases {| 67,677, and 1953 Trade Cases {] 67,497. 


Mr. Justice Doueras delivered the opinion 
of the Court [Jn full text]. 


[Background] 


This is a civil suit brought under §4 of 
the Sherman Act, 26 Stat. 209, as amended, 
15 U. S. C. §4, to enjoin alleged violations 
of §1 and §2 of the Act. The civil suit 
was filed on the heels of a grand jury 
investigation in which no indictment was 
returned. The Government is using the 
grand jury transcript to prepare the civil case 
for trial; and appellees, who are defendants 
in that suit, desire the same privilege. They 
moved for discovery and production of the 
minutes under the Rules of Civil Proce- 
dure, The District Court granted the 
motion, ruling that appellees had shown 
“good cause” as required by Rule 342 It 
rested on the ground that the Government 
was using the transcript in preparation for 
trial, that it would be useful to appellees 
in their preparation, that only in this way 
could appellees get the information. These 
reasons, the court held, outweighed the 
reasons behind the policy for maintaining 
secrecy of the grand -jury proceedings. 
[1956 Trape Cases { 68,335] 19 F. R. D. 
122, 128. 


The District Court entered orders direct- 
ing the Government to produce the tran- 


1 Appellee, Colgate-Palmolive Co., moved 
under Rule 6(e) of the Rules of Criminal Pro- 
cedure, note 5, infra, 

2 Rule 34 provides in part: 

“Upon motion of any party showing good 
cause therefor and upon notice to all other 
parties, and subject to the provisions of Rule 
30(b), the court in which an action is pending 
may (1) order any party to produce and per- 
mit the inspection and copying or photograph- 
ing, by or on behalf of the moving party, of 
any designated documents, . . . not privileged, 
which constitute or contain evidence relating 
to any of the matters within the scope of the 
examination permitted by Rule 26(b) and which 
are in his possession, custody, or control. ...”’ 

3 Rule 37(b) (2) provides: 

“If any party ... refuses to obey... an 
order made under Rule 34 to produce any 
document or other thing for inspection, copy- 
ing, or photographing .. ., the court may 
make such orders in regard to the refusal as 
are just, and among others the following: 

“(i) An order that . .. the contents of the 
paper ... or any other designated facts shall 
be taken to be established for the purposes of 
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script in 30 days and to permit appellees 
to inspect and copy it. The Government, 
adamant in its refusal to obey, filed a 
motion in the District Court requesting that 
those orders be amended to provide that, 
if production were not made, the court 
would dismiss the complaint. Alternatively, 
the Government moved the District Court 
to stay the order pending the filing of an 
appeal and an application for extraordinary 
writ. Appellees did not oppose the motion; 
and the District Court entered an amended 
order providing that, unless the Government 
released the transcript by August 24, 1956, 
“the Court will enter an order dismissing 
the complaint.”* As the Government per- 
sisted in its refusal, the District Court 
entered judgment of dismissal. The case 
is here by way of appeal, 32 Stat. 823, as 
amended, 62 Stat. 869, 989, 15 U.S. C. § 29. 
We postponed the question of jurisdiction 
to argument on the merits. 352 U. S. 997. 


[Right to Appeal] 


First. The orders of dismissal were final 
orders, ending the case.* See United States 
v. Wallace & Tiernan Co, [1948-1949 TRADE 
Cases J 62,414], 336 U. S. 793. 


Appellees urge that this appeal may not 
be maintained because dismissal of the 
complaint was solicited by the Government. 


the action in accordance with the claim of the 
party obtaining the order: 

“ii) An order refusing to allow the dis- 
obedient party to support or oppose designated 
claims or defenses, or prohibiting him from 
introducing in evidence designated documents 
or things or items of testimony ...:; 

“(jii) An order striking out pleadings or 
parts thereof, or staying further proceedings 
until the order is obeyed, or dismissing the 
action or proceeding or any part thereof, or 
rendering a judgment by default against the 
disobedient party: 

“(iv) In lieu of any of the foregoing orders 
or in addition thereto, an order directing the 
arrest of any party or agent of a party for 
disobeying any of such orders. .. .” 

4 Rule 41(b) provides in part: 

“Unless the court in its order for dismissal 
otherwise specifies, a dismissal under this sub- 
division and any dismissal not provided for in 
this rule, other than a dismissal for lack of 
jurisdiction or for improper venue, operates as 
an adjudication upon the merits.”’ 

While Rule 41(b) covers motions to dismiss 
made by defendants, the portion quoted shows 
that it is not restricted to that situation. 
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They invoke the familiar rule that a plain- 
tiff who has voluntarily dismissed his com- 
plaint may not sue out a writ of error. See 
Evans v, Phillips, 4 Wheat. 73; United States 
v. Babbitt, 104 U. S. 767. The rule has no 
application here. The Government at all 
times opposed the production orders. It 
might of course have tested their validity 
in other ways, for example, by the route of 
civil contempt. Yet it is understandable 
why a more conventional way of getting 
review of the adverse ruling might be sought 
and any unseemly conflict with the District 
Court avoided. When the Government pro- 
posed dismissal for failure to obey, it had 
lost on the merits and was only seeking an 
expeditious review. This case is therefore 
like Thomsen v. Cayser, 243 U. S. 66, where 
the losing party got the lower court to 
dismiss the complaint rather than remand 
for a new trial, so that it could get review 
in this Court. The court, in denying the 
motion to dismiss, said 


“The plaintiffs did not consent to a 
judgment against them, but only that, if 
there was to be such a judgment, it 
should be final in form instead of inter- 
locutory, so that they might come to this 
court without further delay.” Jd., at 83. 


[“Good Cause” Not Established] 


Second. On the merits we have concluded 
that “good cause,” as used in Rule 34, was 
not established. The Government as a liti- 
gant is, of course, subject to the rules of 
discovery. At the same time, we start with 
a long-established policy that maintains 
the secrecy of the grand jury proceedings 
in the federal courts.° See United States v. 
Johnson, 319 U. S. 503, 513; Costello v. United 
States, 350 U. S. 359, 362. The reasons are 
varied. One is to encourage all witnesses 


> Rule 6(e) of the Rules of Criminal Proce- 
dure provides in part: 

“Disclosure of matters occurring before the 
grand jury other than its deliberations and the 
vote of any juror may be made to the attorneys 
for the government for use in the performance 
of their duties. Otherwise a juror, attorney, 
interpreter or stenographer may disclose mat- 
ters occurring before the grand jury only when 
so directed by the court preliminarily to or 
in connection with a judicial proceeding or 
when permitted by the court at the request 
of the defendant upon a showing that grounds 
may exist for a motion to dismiss the indict- 
ment because of matters occurring before the 
grand jury. No obligation of secrecy may be 
imposed upon any person except in accordance 
with this rule.”’ 
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to step forward and testify freely without 
fear of retaliation. The witnesses in anti- 
trust suits may be employees or even officers 
of potential defendants, or their customers, 
their competitors, their suppliers. The grand 
jury as a public institution serving the 
community might suffer if those testifying 
today knew that the secrecy of their testi- 
mony would be lifted tomorrow. This 
“indispensable secrecy of grand jury pro- 
ceedings,” United States v. Johnson, supra, 
at 513, must not be broken except where 
there is a compelling necessity. There are 
instances when that need will outweigh the 
countervailing policy. But they must be 
shown with particularity. 


No such showing was made here. The 
relevancy and usefulness of the testimony 
sought were, of course, sufficiently estab- 
lished. If the grand jury transcript were 
made available, discovery through deposi- 
tions, which might involve delay and sub- 
stantial costs, would be avoided. Yet these 
showings fall short of proof that without the 
transcript a defense would be greatly preju- 
diced or that without reference to it an 
injustice would be done. Modern instru- 
ments of discovery serve a useful purpose, 
as we noted in Hickman v. Taylor, 329 U.S. 
495. They together with pretrial procedures 
make a trial less a game of blind man’s 
buff and more a fair contest with the basic 
issues and facts disclosed to the fullest prac- 
ticable extent. Jd., at 501. Only strong 
public policies weigh against disclosure. 
They were present in Hickman v. Taylor, 
supra, for there the information sought was 
in the trial notes of the opposing lawyer. 
They are present here because of the policy 
of secrecy of grand jury proceedings. We 
do not reach in this case problems concern- 
ing the use of the grand jury transcript at 


6In United States v. Rose, 215 F. 2d 617, 
628-629, those reasons were summarized as 
follows: 

““(J) To prevent the escape of those whose 
indictment may be contemplated; (2) to insure 
the utmost freedom to the grand jury in its 
deliberations, and to prevent persons subject 
to indictment or their friends from importuning 
the grand jurors; (3) to prevent subornation 
of perjury or tampering with the witnesses who 
may testify before grand jury and later ap- 
pear at the trial of those indicted by it; (4) to 
encourage free and untrammeled disclosures by 
persons who have information with respect to 
the commission of crimes; (5) to protect inno- 
cent accused who is exonerated from disclosure 
of the fact that he has been under investigation, 
and from the expense of standing trial where 
there was no probability of guilt.’’ 
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the trial to impeach a witness, to refresh 
his recollection, to test his credibility and 
the like.* Those are cases of particularized 
need where the secrecy of the proceedings 
is lifted discretely and limitedly. We only 
hold that no compelling necessity has been 
shown for the wholesale discovery and 
production of a grand jury transcript under 
Rule 34. We hold that a much more partic- 
ularized, more discrete showing of need is 
necessary to establish “good cause.” The 
court made no such particularized finding 
of need in case of any one witness. It 
ordered that the entire transcript be deliv- 
ered over to the appellees. It undoubtedly 
was influenced by the fact that this type of 
case is complex, long drawn out, and ex- 
pensive to prosecute and defend. It also 
seemed to have been influenced by the fact 
that the prosecution was using criminal pro- 
cedures to elicit evidence in a civil case. If 
the prosecution were using that device, it 
would be flouting the policy of the law. 
For in these Sherman Act cases Congress 
has guarded against im camera proceedings 
by providing that “the taking of depositions 

. shall be open to the public” and that 
no order excluding the public shall be valid. 
SY) Signy 7) iy WlhaeSs Geys: 


We cannot condemn the Government for 
any such practice in this case. There is no 
finding that the grand jury proceeding was 
used as a shortcut to goals otherwise barred 
or more difficult to reach. It is true that 
no indictment was returned in the present 
case. But that is no reflection on the integ- 
rity of the prosecution. For all we know, 
the trails that looked fresh at the start 
faded along the way. What seemed at the 
beginning to be a case with a criminal cast 
apparently took on a different character as 
the events and transactions were disclosed. 
The fact that a criminal case failed does 
not mean that the evidence obtained could 
not be used in a civil case. It is only when 
the criminal procedure is subverted that 
“good cause” for wholesale discovery and 
production of a grand jury transcript would 
be warranted. No such showing was made 
here. Reversed. 


[Concurring Opinion] 


Mr. Justice WHITTAKER, concurring. 


Believing that appellees did not make a 
sufficient showing of such exceptional and 


7 See, e. 9., United States v. Socony-Vacuuwm 
Oil Co. [1940-1943 TRADE CASES { 56,031], 310 
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particularized need for the grand jury 
minutes as justified wholesale invasion of 
their secrecy in the circumstances of this 
case, I concur in the Court’s decision, but 
desire to add a word. 


Although a “no true bill” was voted by 
the grand jury in this case—and, hence, the 
Government’s attorneys, agents and inves- 
tigators were then through with the grand 
jury proceedings, if they were conducted 
for lawful purposes—the Government admits 
that it has used the grand jury minutes and 
transcripts in its preparation, and that it 
intends to use them in its prosecution, of 
this civil case. Appellees suggest, princi- 
pally on the basis that no indictment was 
prepared, presented to or asked of the 
grand jury, that the Government’s purpose 
in conducting the grand jury investigation 
was to obtain, ex parte, direct or derivative 
evidence for its use in this civil suit which 
then was contemplated. But the District 
Court made no finding of such a fact. How- 
ever, it is obvious that such could be, and 
probably has often been, the real purpose 
of grand jury investigations in like cases. 
The grand jury minutes and transcripts are 
not the property of the Government’s attor- 
neys, agents or investigators, nor are they 
entitled to possession of them in such a 
case. Instead those documents are records 
of the court. And it seems clear that where, 
as here, a “no true bill” has been voted, 
their secrecy, which the law wisely provides, 
may be as fully violated by disclosure to 
and use by the government counsel, agents 
and investigators as by the defendants’ 
counsel in such a civil suit. 


In order to maintain the secrecy of grand 
jury proceedings; to eliminate the tempta- 
tion to conduct grand jury investigations as 
a means of ex parte procurement of direct 
or derivative evidence for use in a contem- 
plated civil suit; and to eliminate, so far 
as possible, fundamental unfairness and 
inequality by permitting the Government’s 
attorneys, agents and investigators to pos- 
sess and use such materials while denying 
like possession and use by attorneys for the 
defendants in such a case, I would adopt 
a rule requiring that the grand jury minutes 
and transcripts and all copies thereof and 
memoranda made therefrom, in cases where 
a “no true bill” has been voted, be promptly 
upon return sealed and impounded with the 


U. S. 150, 234. Cf. Jencks v. United States, 353 
Wesco 
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clerk of the court, subject to inspection by 
any party to such a civil suit only upon 
order of the court made, after notice and 
hearing, upon a showing of such exceptional 
and particularized need as is necessary to 
establish “good cause,” in the circumstances, 
under Rule 34. Surely such an order may 
still be made by the trial court in this case. 


[Dissenting Opinion] 


Mr. Justice Hartan, whom Mr. Justice 
FRANKFURTER and Mr. Justice Burton join, 
dissenting. 


[Abuse of Discretion] 


The Court reverses the judgment below 
without so much as adverting to what 
seems to me the real and only question in 
the case: Did the District Court abuse its 
discretion by ordering the Government to 
furnish the appellees with the transcript of 
the grand jury proceedings? 


I do not believe this question can be 
avoided or obscured by casting the issue in 
terms of whether the appellees made an 
adequate showing of “good cause” under 
Rule 34 for the discovery which they sought 
and gained. What constitutes “good cause” 
under Rule 34 necessarily turns on the facts 
and circumstances of each particular case, 
and in the last analysis rests within the sound 
discretion of the trial court. 4 Moore’s Fed- 
eral Practice (2d ed. 1950) § 34.08. 


[Trial Court Ruling] 


Viewing the matter in this light, I do not 
think it can be said that the lower court 


1The following is taken from the District 
Court’s opinion: 

“, . during the oral argument of these mo- 
tions the court asked Mr. McDowell, plaintiff's 
attorney, the following questions: 

“Mr. McDowell, do you object to submit- 

ting a detailed affidavit stating exactly (a) 
what use, if any, plaintiff has made in the past 
of the grand jury transcripts while preparing 
for the trial of this case; (b) what use, if any, 
plaintiff intends to make of the transcripts 
during its future preparation for the trial; 
(ec) what use, if any, plaintiff intends to make 
of the transcripts during the trial.’ 
“Be wished to confer with his superiors in 
the Department of Justice before deciding if he 
would answer the questions. The court awaited 
candid answers—but in vain. For Mr. McDowell 
wrote: 

‘‘*The questions which you put to me at the 
hearing on December 12th relating to the use 
by the government of transcripts of grand jury 
testimony have been given serious considera- 
tion within the Department of Justice. I am 
instructed respectfully to inform you that we 
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was guilty of an abuse of discretion. A 
cursory statement of the setting in which 
appellees were accorded access to the grand 
jury transcript should suffice to make this 
clear. By any standards this antitrust liti- 
gation was of great magnitude and com- 
plexity. In 1956, when discovery was 
ordered, the litigation had been pending for 
over three years, and despite the assiduous 
efforts of the court to bring the issues 
within manageable compass, the case seems 
still to have been far removed from a pos- 
ture where trial was in sight. The discovery 
order was the subject of elaborate briefing 
and oral argument, during the course of 
which the court found itself handicapped by 
the refusal of the Government to indicate 
the exact use it had made, and intended to 
make, of the grand jury transcript in con- 
nection with its preparation and trial of 
the case.” 


In granting discovery the District Court 
wrote a reasoned opinion in which it found: 
(1) that the Government had filed its com- 
plaint in this civil suit following an eighteen- 
month grand jury investigation, which had 
ended some four years before the discovery 
order without an indictment being returned ; * 
(2) that the Government had made con- 
tinuing use of the grand jury transcript in 
its preparation of the civil case; (3) that 
“the ends of justice” required that appellees 
be given reciprocal access to such transcript 
in aid of the preparation of their defense; ° 
and (4) that disclosure would not in the 
circumstances violate the traditional rea- 


do not wish to add to the statement which I 
made at the hearing.’ 
“His ‘statement’ at the hearing did not answer 
the questions. Because the plaintiff arbitrarily 
has refused to answer the court’s questions 
relating to any use of these transcripts, the 
court has been denied helpful information and 
as a result has been forced to seek its answers 
elsewhere.”’ 

2In response to questions put at oral argu- 
ment, government counsel informed us that the 
Government had not requested the grand jury 
to return an indictment. 

3In the Appendix to its opinion, which re- 
views some of the prior proceedings, the Dis- 
trict Court refers to the following comment 
made by it at an earlier stage of the case: 

““*One of my concerns is that since plaintiff 
has been preparing its case for probably three 
years, or longer, how long must we wait for 
defendants to prepare their case? The sooner 
defendants are informed of plaintiff's factual 
contentions, the sooner defense preparation can 
commence—and not before, obviously.’ ”’ 
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sons for safeguarding the secrecy of grand 
jury proceedings.* 

The following quotation from the District 
Court’s opinion reveals its alert and sensi- 
tive concern over unnecessary disclosure of 
grand jury proceedings: 


“I realize there is a strong caveat 
against the needless intrusion upon the 
indispensable secrecy of grand jury pro- 
ceedings. The reasons therefor were in- 
delibly impressed upon me when I served 
as Assistant Prosecutor of my home county 
for ten years where I spent the greater 
part of the time presenting cases to the 
grand jury. I realize further that a 
strong and positive showing should be 
required of persons seeking to break the 
seal of secrecy, which never should be 
done except in extreme instances to pre- 
vent clear injustice or an abuse of judicial 
processes. Which policy should be served 
here to bring about justice—the policy 
requiring secrecy, or the policy permitting 
disclosure for discovery purposes only in 
the interest of justice? I believe the re- 
quirement of secrecy in this case can be 
safely waived and the minutes of the 
grand jury divulged within the limits 
prescribed by the law, and that the failure 
to do so would be an abuse of discretion 
and not in the furtherance of justice. 
Under Rule 6(e) of the Federal Rules of 
Criminal Procedure our courts have, by 
way of interpretation, extended their juris- 
diction so as to remove “the veil of 
secrecy” around grand jury proceedings 
where, in the court’s discretion, the fur- 
therance of justice requires it. If it can 
be done on the criminal side, I can see 
no compelling reason why it cannot be 
safely done on the civil side in this case. 
I would not grant these motions if I 
thought they were prejudicial to the pub- 
lic interest, useless or unnecessary, would 
not reveal the information sought, or 
defendants already possessed all the neces- 
sary information or could obtain it by 
pursuing a different remedy.” 


The findings of the District Court as to 
what the procedural situation in this com- 
plicated case fairly required, made as they 
were by a judge who had been in charge 
of this case from the beginning, should not 
be disturbed by this Court any more lightly 
than findings made after a trial on the 
merits. Cf. United States v. Yellow Cab Co. 


*See United States v. Rose, 215 F. 2d 617, 
628-629, quoted from in footnote 6 of the Court's 
opinion. 

5 “TIn] the taking of depositions of witnesses 
for use in any suit in equity brought by the 
United States under the [Sherman Act], and in 
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[1948-1949 Trape Cases J 62,522], 338 U. S. 
338; United States v. Oregon State Medical 
Society [1952 Trape Cases { 67,264], 343 
UHS!3265 


[Use of Grand Jury Transcript] 


The Court recognizes that had the Gov- 
ernment’s grand jury investigation been 
instituted solely in aid of a civil suit—that 
is without any thought of obtaining an 
indictment—the appellees would then have 
been entitled to see the entire grand jury 
transcript. Although it may be true that 
no finding has been made here of such mis- 
use of the grand jury process, I am unable 
to see why the case where a grand jury 
investigation has aborted and the Govern- 
ment thereafter uses the transcript solely 
in aid of its civil case should be treated 
differently. The only distinction relates to 
the Government’s motive in instituting the 
grand jury proceedings. For in both in- 
stances the effect on the litigation is pre- 
cisely the same, and in both instances the 
Government’s conduct disrespects the policy 
underlying 37 Stat. 731, 15 U. S. C. §30° 
requiring the testimony of witnesses in 
Sherman Act cases to be taken in public. 
In neither type of case should the Court 
undertake to lay down a fixed rule con- 
cerning disclosure of grand jury transcripts, 
but instead should leave the matter to the 
sound discretion of the trial judge, to be 
dealt with by him in light of the particular 
circumstances of each case. 


I fully subscribe to the view that the 
strong public policy of preserving the 
secrecy of grand jury proceedings should 
prevent the general disclosure of a grand 
jury transcript except in the rarest cases. 
But the inflexible rule announced today, 
which allows that policy to be overcome 
only in instances where it can be shown that 
the Government has “subverted” the grand 
jury process in the manner suggested by the 
Court, seems to me an unwise and unneces- 
sary curbing of trial judges in the efficient 
and fair handling of the difficult problems 
presented by a unique type of litigation. 
See the Prettyman Report on Procedure in 
Antitrust and other Protracted Cases, 13 
F, R. D. 62, which has been adopted by the 


the hearings before any examiner or special 
master appointed to take testimony therein, the 
proceedings shall be open to the public as 
freely as are trials in open court; and no order 
excluding the public from attendance on any 
such proceeding shall be valid or enforceable.’”’ 
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Judicial Conference of the United States. 
This is particularly so in cases like the one 
before us, where the grand jury’s functions 
have long since ended. See United States v. 
Socony-Vacuum Oil Co. [1940-1943 Trave 
Cases { 56,031], 310 U. S. 150, 233-234; 
8 Wigmore, Evidence (3d ed. 1940), § 2362. 
Here as elsewhere in the realm of discre- 
tionary power appellate review should be 
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the safeguard against abuse in particular 
instances, rather than the a priori imposition 
of rigid restrictions upon trial judges. which 
leave them powerless to act in appropriate 
cases. Under the facts shown by this 
record, I am unable to say that the District 
Court abused its discretion in ordering the 
grand jury transcript to be made available 
to the appellees. 


[] 69,047} Simplicity Pattern Co., Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit, No. 
13884. Decided May 29, 1958. 


On Petition for Review of Order of the Federal Trade Commission. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Furnishing of Services or Facilities on Proportionally Equal 
Terms—Cost Justification as Defense.—A Federal Trade Commission finding that a dress 
pattern manufacturer violated Section 2(e) of the Clayton Act, as amended, by supplying 
free catalogues and display or storage cabinets to its larger customers while requiring 
its smaller customers such as fabric shops to buy or rent the same or similar items was 
set aside on the ground that the manufacturer was not given the opportunity under Sec- 
tion 2(b) of the Act to present evidence of cost justification to dispel the charge of 
unlawful discrimination. Congress did not enact Section 2(e) in isolation—the inter- 
diction does not stand alone. Accordingly, while a prima facie Section 2(e) case may be 
developed even without a showing of competitive injury, Congress clearly contemplated 
situations which might arise for which justification may exist. It specifically provided 
for such an exigency in Section 2(b) of the Act. While the Act does not define “justifica- 
tion,” as used in Section 2(b), it seems clear that the word may include a cost justification. 
It was held, however, that the justification provided for in Section 2(b) does not reach 
so far as to import Section 2(a) criteria as matters of defense to a Section 2(e) charge. 
The manufacturer should be entitled, affirmatively within the meaning of Section 2(b), 
to demonstrate cost justification, and, to that end, it may offer such evidence as may 
establish the fact that unlawful discrimination in favor of one group as against another 
group of customers was not worked in any of the ways comprehended within Section 
2(e) of the Act. 


See Price Discrimination, Vol. 1, { 3510.100, 3515.150, 3524.320. 


Price Discrimination—Furnishing of Services or Facilities on Proportionally Equal 
Terms—Competition Between Customers.—The Federal Trade Commission correctly con- 
cluded that there was discrimination favoring a dress pattern manufacturer’s larger 
customers when the manufacturer supplied the larger customers free catalogues and 
storage or display cabinets and required its smaller customers such as fabric shops to 
buy or rent the same or similar items. Likewise, the Commission correctly rejected the 
manufacturer’s contention that there was no meaningful competition between the larger 
customers and the smaller customers, the fabric shops, since the larger customers sold 
patterns for a profit while the fabric stores did not intend to make a profit, but rather 
sold patterns as a necessary incident to their sale of fabrics. The larger customers and 
the fabric stores, operating in the same cities and in the same shopping area, often side 
by side, were competitors, purchasing at the same price and then, at like prices, retailing 
the identical article to substantially the same segment of the public. Section 2(e) of the 
Clayton Act, as mended, says nothing about the methods to be employed in the resale 
of the commodity; it is silent as to the motives which actuate the “purchaser” in his 


handling of the product involved. 
See Price Discrimination, Vol. 1,  3524.200, 3524.252, 3524.343, 3524.601, 3524.671. 
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Price Discrimination—Furnishing of Services or Facilities on Proportionally Equal 
Terms—Injury to Competition—No showing of competitive injury is required to establish 
a prima facie case of a violation of Section 2(e) of the Clayton Act, as amended. Injury 
to competition is not suggested as an element of a Section 2(e) violation. The section 
was written for the promotion of fair dealing among customers of a seller and was 
intended to protect purchasers against such discrimination as might arise from unequal 
and unjustified furnishing of services or facilities to be employed in marketing a seller’s 


goods. 


See Price Discrimination, Vol. 1, J 3524.282. 


For the petitioner: William Simon. 


For the respondent: 


Harold F. Baker also entered an appearance. 


Alvin L. Berman, Attorney, Federal Trade Commission, with 


whom James E. Corkey, Assistant General Counsel, Federal Trade Commission, was on 


the brief. 


Setting aside a Federal Trade Commission cease and desist order in Dkt. 6221. 


Before WASHINGTON, DANAHER and BurceEr, Circuit Judges. 


[FTC Order—Review] 


DANAHER, Circuit Judge [Jn full text]: 
Simplicity Pattern Co., Inc., petitioner here- 
in, is engaged in the manufacture and sale 
of patterns widely purchased by women 
customers intent upon making their own 
garments. The case does not involve Sim- 
plicity’s competitors in the pattern field, but 
discrimination favoring one group of cus- 
tomers ‘by the furnishing of facilities not 
made available to other customers on pro- 
portionally equal terms. Simplicity asks us 
to review and set aside the Commission’s 
order of March 13, 1957, that petitioner 
cease and desist from: 


“Contracting to furnish or furnishing 
to any of respondent’s customers counter 
catalogs, cabinets or other equipment or 
facilities connected with the handling, 
sale or offering for sale of respondent’s 
patterns, unless such catalogs, cabinets or 
other equipment or facilities are available 
on proportionally equal terms to all custom- 
ers competing with such favored customers 
in the sale of respondent’s patterns.” 


[Complaint] 


The Commission’s complaint had con- 
tained two counts, Count I brought under 
§5 of the Federal Trade Commission Act? 
charging that petitioner had extended to 
larger customers, certain chain stores (here- 
inafter sometimes referred to as “Red 
Fronts”), a “standing debit” under which 


152 Stat. 111 (1938), 15 U. S. C. § 45 (1952). 

2 38 Stat. 730 (1914), as amended by the Rob- 
inson-Patman Act, 49 Stat. 1526 (1936), 15 
U. S. C. §18(e) (1952). The subsection in 
pertinent part here said to be applicable reads: 

“It shall be unlawful for any person to dis- 
criminate in favor of one purchaser against an- 
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such customers did not pay for their initial 
inventory of stock, a short term contract, 
and prepaid transportation. Such bases 
for doing business had not been extended 
to smaller customers, particularly certain 
retailers’ (hereinafter sometimes referred to 
as ‘fabric stores”). Concluding that the 
record lacked substantial evidence to war- 
rant a finding of injury to competition, the 
examiner dismissed Count I. Counsel sup- 
porting the complaint appealed, but the 
Commission affirmed, concluding that ad- 
verse competitive effect upon Simplicity’s 
competitors or among its customers had not 
been established. Count I, thus, is not 
before us. 


Count II alleged violation-of subsection 
2(e) of the Clayton Act, as amended,? in 
that the petitioner had supplied to its larger 
customers, the Red ‘Fronts, free monthly 
counter catalogues and certain storage cab- 
inets, while the small customers such as 
the fabric shops had been required to pay 
for the same or similar items. The exam- 
iner concluded that the practices denounced 
in Count II violate §2(e). Simplicity ap- 
pealed, but the Commission affirmed, adopt- 
ing the findings, conclusions and the order 
contained in the inital decision. 


[FTC Opinion] 


The Commission’s opinion recited Sim- 
plicity’s contention that there is no mean- 
ingful competition between the larger 


other purchaser or purchasers of a commodity 
bought for resale) io... by... 4 furnishing » 9) 
any services or facilities connected with the 
. . Sale, or offering for sale of such commodity 
so purchased upon terms not accorded to all 
purchasers on proportionally equal terms.”’ 
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stores, the “Red Fronts,” and the smaller 
independents, the “fabric shops,” since the 
Red Fronts sell patterns for a profit while 
the fabric shops do not intend to make a 
profit. Rather they sell Simplicity’s pat- 
terns as a necessary incident to their sale 
of fabrics. The opinion then runs on: 


it3 
. 


Considering the circumstances 
appearing in the record, this argument is 
not wholly without merit, but we agree 
with the examiner’s conclusion that the 
two kinds of stores are in competition in 
the sale of respondent’s patterns. An ele- 
ment of rivalry exists in spite of the fact 
that the fabric shops sell the product 
primarily as an accommodation. It ap- 
pears that they may not profit dollarwise 
in the sale of patterns alone, but they rec- 
ognize the value of such business for 
attracting customers who may purchase 
other goods. The two kinds of stores 
are vying for the same particular markets 
whatever their motives may be. In our 
opinion this sufficiently discloses the 
presence of competition between them. 

“TSimplicity] asserts, in addition, that 
the cabinets have no real relationship, as 
the statute provides, to the ‘handling, 
sale, or offering for sale of such’ patterns, 
and that dress patterns are not a com- 
modity within the meaning of Section 
2(e). There appears to be no merit in 
either of these contentions or various 
other arguments made by [Simplicity], 
and each is rejected.” 


The Commission confirmed the exami- 
ner’s conclusions. His findings, so far as 
pertinent to our review, we now paraphrase. 


| Findings | 


Simplicity, a New York corporation, is 
one of the largest manufacturers and dis- 
tributors of dress patterns, with sales ex- 
tending throughout the United States. Its 
patterns are sold to all customers, Red 
Fronts and fabric stores alike, at 60% of 
the labeled retail prices of 25¢, 35¢ and 50¢, 
and both groups of stores retail at those 
labeled prices. 

Simplicity supplied to the Red Fronts, 
free of charge, monthly counter catalogues 
which depict Simplicity’s patterns and are 
essential to the retail sale of patterns. 
Fabric stores were required to pay for such 
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catalogues a price of $1.65 to $2 each, de- 
pending upon the binding. 

Simplicity furnished to the Red Fronts, 
free of charge, cabinets and other equip- 
ment while fabric stores were required to 
purchase or rent such equipment. 


Red Fronts merchandised the patterns as 
they do any other item, and unless the pat- 
erns can show a profit, the Red Fronts will 
not handle them. A prospective retail pur- 
chaser may examine a catalogue in a small 
space on the counter beneath which, in a 
cabinet, the patterns are stored. On the 
other hand, the fabric stores usually made 
no profit on the sale of patterns and did not 
expect to do so. The fabric stores handled 
the patterns to promote the sale of fabrics 
and because the customers expected this 
service. “The patterns, catalog, fashion 
previews and other advertising material are 
prominently displayed and the customer is 
invited to sit and browse through the ma- 
terial, all in order to promote fabric sales,” 
the examiner found. 


He concluded, despite the differences in 
sales methods, that the two groups of stores 
compete in the sale of patterns. “It is dif- 
ficult to say that two stores in the same 
shopping area, possibly side by side, are not 
in competition when they are selling the 
same article at the same price to essentially 
the same segment of the public ce 

x * * 


The catalogs supplied the two 
groups of stores are identical. While the 
cabinets differ materially in design and 
appearance, the fact remains that they 
serve essentially the same purpose—as a 
storage place for the patterns pending 
their sale to the public. 


“True, there 1s no showing of competitive 
injury. But this, as the examiner, under- 
stands, is not required in a proceeding 
under Section 2(e). Given the element of 
jurisdiction, it appears that a prima facie 
case is established when it is shown that 
a seller is supplying to one customer facil- 
ities for use in the resale of the seller’s 
products, and not supplying such facilities 
to the competitor of the favored customer 
on proportionally equal terms. In short, 
Section 2(e) appears to be a per se statute, 
requiring no proof of competitive injury.” * 
(Italics supplied.) 


6c 


3As to Count I, the examiner had noted, 
“The record seems clearly to be without any 
substantial evidence warranting a finding of 
injury to competition,’’ as between the Red 
Fronts and the fabric stores. The Government 
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had already conceded before the examiner that 
no competitive injury had been shown as to 
pattern manufacturers competing with Sim- 
plicity. As to Count II, we will demonstrate 
first our agreement that a prima facie case was 
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Part I 
[Competition Between Customers] 


We agree that, for the purpose of estab- 
lishing a prima facie case, there was discrim- 
ination favoring the Red Fronts, since there 
is substantial support in the record as a 
whole that Simplicity furnished to them 
catalogues and cabinets free of charge while 
the fabric shops were required to buy or 
rent the identical or similar facilities. 


“Petitioners thus furnished a service con- 
nected with the sale or offering for sale of 
a commodity upon terms not accorded to 
other purchasers. . . . It ts enough if the 
discrimination be made in favor of one who 
is a purchaser and denied to another pur- 
chaser or other purchasers of the com- 
modity.”* (Italics supplied.) 


We agree that the Red Fronts and the 
fabric stores, operating in the same cities 
and in the same shopping area, often side 
by side, were competitors, purchasing from 
Simplicity at the same price and then at like 
prices retailing the identical product to sub- 
stantially the same segment of the public.® 
Simplicity would have us say, despite such 
facts, there was no competition here. It 
points to the Commission’s observation, 
supra, that its argument “was not wholly 
without merit.” Simplicity contends the Red 
Fronts must sell patterns at a profit while 
the fabric stores seek none from their sale 
of patterns. Their profit comes from the 
sale of fabrics, and they merchandise the 
patterns simply as a matter of service and 
for customer convenience. We have no doubt 
a pattern purchaser in a Red Front may 
there purchase needles, thread, thimbles, 
shears, tape measures and what not, each 
item yielding its mark-up to supplement the 
profit derived from the pattern sale. But 
both groups of stores were selling patterns. 
Simplicity chose to pioneer sales through 
Red Fronts. It decided it was good business 
to provide, free of charge, catalogues and 
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cabinets which facilitate pattern sales in 
Red Front pattern stores. Fabric stores, 
however, not only are not shown to have 
been accorded like facilities on proportion- 
ately equal terms but to be required to bear 
a very considerable expense, either to buy or 
rent comparable facilities. We may assume 
that had the facilities been available to the 
fabric stores on “proportionally” equal terms, 
there could be no discrimination within the 
meaning of the section. Section 2(e), as 
invoked here, subject to §2(b) to which we 
will soon refer, simply proscribes as unlaw- 
ful the discrimination here complained of. 
It says nothing about the methods to be em- 
ployed in the resale of the commodity. It is 
silent as to the motives which actuate the 
“purchaser” in his handling of the product 
involved. But both groups sold the same 
article to the same type of buyer in the same 
shopping area. We have no doubt they are 
thus competitors, but whether or no, as 
“purchasers” from Simplicity, they come 
within §2(e) in the context here applied. 


[Competitive Injury] 


We agree that there was no showing of 
competitive injury, and that no such proof 
was required * to establish a prima facie case. 
Injury to competition is not suggested as an 
element of a §2(e) violation. Even though 
absence of competitive injury was here found, 
that fact is immaterial to the point we here 
discuss. Section 2(e) was written for the 
promotion of fair dealing among the cus- 
tomers of a seller. It was intended to pro- 
tect purchasers against such discrimination 
as might arise from unequal and unjustified 
furnishing of services or facilities to be em- 
ployed in marketing the seller’s goods. It 
would seem obvious, we might say in pass- 
ing, regardless of a lack of competitive in- 
jury, Red Fronts for each $1,000 of sales 
received a mark-up of $400, while fabric 
stores received per $1,000 of sales, $400 less 
the cost of cabinets and catalogues. Com- 


made out. But the Examiner’s understanding 
of the effect of such proof failed to give effect 
to Section 2(b), the first clause of which, ap- 
plicable here, expressly permits proof of ‘‘jus- 
tification,’’ infra, Part II. 

4Corn Products Co. v. Comm’n [1944-1945 
TRADE CASES { 57,363], 324 U. S. 726, 744 
(1945). 

® Hlhizabeth Arden, Inc. v. Federal Trade 
Commission [1946-1947 TRADE CASES f 57,467], 
156 F. 2d 132 (2 Cir. 1946), cert. denied, 331 
U. S. 806 (1947); Hlizabeth Arden Sales Corpora- 
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tion v. Gus Blass Co, [1944-1945 TRADE CASES 
157,400], 150 F. 2d 988 (8 Cir. 1945), cert. 
denied, 326 U. S. 773 (1945). 


’“The statute is aimed at discrimination by 
supplying facilities or services to a purchaser 
not accorded to others .. .’’ Corn Products Co. 
v. Comm’n, supra note 4; Corn Products Re- 
fining Co. v. Federal Trade Comm’n [1944-1945 
TRADE CASES { 57,263], 144 F. 2d 211, 219 
(7 Cir. 1944); Hlizabeth Arden, Inc. v, Federal 
ieee Commission, supra note 5, 156 F. 2d at 
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petitive opportunities might at least seem dis- 
parate.” 


[Prima Facie Case] 


Thus, without more, on the facts so far 
treated, a “prima facie case” within the 
meaning of §2(b) may be made out which 
comes squarely within the interdiction of 
§2(e). But Congress has said, in effect, 
having in mind the purposes of the Robinson- 
Patman Act, there may be discrimination 
such as has been discussed—wwiless justifica- 
tion can be shown. Congress has not enacted 
§ 2(e) in isolation—the interdiction does not 
stand alone. Accordingly, while a prima 
facie §2(e) case may be developed even 
without a showing of competitive injury, 
Congress clearly contemplated — situations 
might arise for which justification may exist. 
It specifically provided for such an exigency 
in §2(b) which, in pertinent part, reads: 


“(b) Upon proof being made, at any 
hearing on a complaint under this section, 
that there has been discrimination in... 
facilities furnished, the burden of rebut- 
ting the prima facie case thus made by 
showing justification shall be upon the 
person charged with a violation of this 
section, and unless justification shall be 
affirmatively shown, the Commission is 
authorized to issue an order terminating 
the discrimination: Provided, however, That 
nothing [herein] contained shall 
prevent a seller rebutting the prima facie 
case thus made by showing that his... 
furnishing of facilities to any pur- 
chaser or purchasers was made in good 
faith to meet ... the . . . facilities fur- 
nished by a competitor.” 


We see from the first clause that when a 
prima facie case has been made of discrimi- 
nation attributable to the furnishing of facili- 
ties, an order terminating the discrimination 
may be issued “unless justification shall be 
affirmatively shown” by the seller. Whether 
customers or competitors are involved as to 
the first portion of §2(b), clearly that justi- 
fication must be a legal justification, one 
which dispels that unlawfulness which the 
purpose of the Act and the public interest 


1 Of. Trade Comm’n v. Morton Salt Co. [1948- 
1949 TRADE CASES f 62,247], 334 U. S. 37, 46 
(1948), a §2(a) case to be sure, which never- 
theless reflects the spirit of the legislation. 

8.Cf. Elizabeth Arden Sales Corporation v. 
Gus Blass Co., swpra note 5, 150 F. 2d at 995, 
996. The proviso portion of § 2(b) is not here 
involved, it may be observed in passing. 

9 The Commission relies upon § 2(c) cases 
which have no bearing whatever upon our 
problem. Sec. 2(b) specifically provides for 
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require to be suppressed. Then, it is further 
spelled out in the proviso that if a competitor 
shall lawfully furnish facilities, a seller may 
rebut a charge of discrimination by showing 
he has furnished facilities in a good faith 
effort to provide like facilities. This must 
be so, for neither the Commission nor the 
courts could countenance the unlawful fur- 
nishing of facilities by one charged under 
§ 2(e) in order to meet like unlawful conduct 
of a competitor.’ Section 2(b), then, pro- 
vides for rebuttal of a prima facie case of 
discrimination when charged to have been 
practiced among a seller’s customers, as in 
a §2(e) case, and in special circumstances 
as noted, where the seller’s competitors are 
involved. While a complete § 2(e) case may 
be made out which, without more and un- 
rebutted, constitutes a “per se” case, as the 
examiner put it, the alleged violator under 
§2(b) may go forward and establish “justi- 
fication.” If he affirmatively sustains his 
burden, there no longer is unlawful dis- 
crimination. 


Part Il 
[Cost Justification] 


Here Simplicity sought and procured a 
ruling that no evidence of “cost justification” 
could have any effect on the examiner. The 
latter had already concluded, in effect, that 
the per se violation, established as he found, 
was impervious to any such defense. He 
thus reflected the position of the Commis- 
sion as put in its brief, that “Congress has 
already determined that the practice cov- 
ered by Section 2(e) has the tendency and 
capacity to injure competition, and injury 
to competition is not a matter to be litigated 
in any particular case, either as a part of the 
case in chief, or as a matter of rebuttal.” ® 
In effect we are told, if “discrimination” 
arises under §2(e), a finding of violation 
automatically must follow. We are at a loss 
to reconcile this claim with the provisions 
of § 2(b) expressly outlining the procedures 
which permit rebuttal by way of “justifica- 
tion” and establish the burden of proof. In- 


rebuttal by way of justification where the 
alleged discrimination among customers arises 
from the furnishing of facilities. No such pro- 
vision is related to § 2(c) violations. Cf. Oliver 
Bros. v. Federal Trade Commission [1932-1939 
TRADE CASES f 55,212], 102 F. 2d 763 (4 Cir. 
1939): Webb-Crawford Co. v. Federal Trade 
Commission [1940-1943 TRADE CASES f 56,303], 
109 F. 2d 268 (5 Cir. 1940), cert. denied, 310 
U. S. 638 (1940). 
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deed, the Commission actually argues to us 
in its brief that the rebuttal proviso of 
§ 2(b) authorizing a good faith meeting of 
facilities furnished by a competitor is “ob- 
viously” the “matter of rebuttal which is 
referred to in the first portion of Section 
2(b).” The Commission would have us elim- 
inate the first clause, and, in effect, would 
thus read §2(b) out of the case. We find 
this position to be completely erroneous for 
the reasons we have suggested. The error 
undoubtedly underlay the examiner’s con- 
clusion as to the preclusive status he ascribed 
to the “per se” case which in truth was no 
more than the prima facie case under § 2(e) 
to which the pertinent portions of § 2(b), as 
a whole, were expressly related. 


The Commission has asked that we not 
consider this clear error on the ground that 
the point had not been saved of record. Had 
Simplicity not raised the “cost justification” 
issue, we agree we would be so precluded 
and we have repeatedly so held.” 


From the very outset, and persistently 
asserted throughout the proceedings, was 
Simplicity’s claim that “cost justification” 
was available as a defense. The point was 
not only briefed and argued by both sides, 
but was passed upon by the Commission. 
Petitioner’s answer to the original com- 
plaint, in pertinent part read: 


“ 


a Respondent denies that the 
value of any service or facility furnished 
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to any one customer or group of cus- 
tomers and not furnished to other cus- 
tomers exceeds the difference in the costs 
of manufacture, sale, or delivery result- 
ing from the differing methods or quanti- 
ties in which such products are sold, 
distributed, or delivered to such respec- 
tive customers.” 


Following oral argument on Simplicity’s 
motion to dismiss which the examiner 
granted as to Count I and denied as to 
Count II, he set a conference for the 
simplification of issues. The transcript of 
proceedings then held, made part of the 
record, showed an announcement by the 
examiner that “my views are definite and 
my thought at the present time is that cost 
justification in a case of this kind is not 
available as a defense.” An excerpted col- 
loquy is revealing.“ We are satisfied that 
the point is properly before us.” 


[Meaning of “Justification” | 


The Act has not defined “justification,” 
as used in §2(b), where, as we have ob- 
served, the first clause permits justification 
to be “affirmatively shown” when the dis- 
crimination charged involves, as here, the 
furnishing of facilities to customers. We do 
not agree with petitioner that such justifi- 
cation reaches so far as to import § 2(a) 
criteria as matters of defense to a Section 
2(e) charge. Section 2(a) makes no refer- 


See, e.g., Barclay Home Products, Inc. v. 
Federal Trade Commission [1957 TRADE 
CASES { 68,624], 100 U. S. App. D. C. 46, 241 
F. 2d 451 (D. C. Cir. 1957), cert. denied, 354 
U. S. 942 (1957); Albertson v. Federal Commu- 
nications Commission, 100 U. S. App. D. C. 103, 
106, 243 F. 2d 209, 212 (D. C. Cir. 1957), and 
cases cited in both. 

“Mr. Simon: Judge, do I understand that 
if evidence were offered and Mr. Smith would 
not object and it would be received in evidence 
on cost justification, that you would still not 
hold it was a defense to an answer under 2(e)? 

“Hearing Examiner Pack: Yes, sir. That 
is correct. I don’t understand that the failure 
to object would affect the law in any way and 
if the evidence should be received, and if I 
should continue to entertain the views which 
I now hold, it seems to me the evidence would 
simply have to be disregarded in the decision 
of the case. I do not understand that recep- 
tion of the evidence into the record, even with- 
out objection, would make any difference 
insofar as the law is concerned. 

“Mr. Simon: For the purpose of this record, 
Judge, may the record show that you would 
hold that it was not a defense to an action 
under 2(e)? 

“Hearing Examiner Pack: Yes, sir.’’ 
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2 Of course a proffer ordinarily is contem- 
plated by the Commission’s rules, 16 C. F. R. 
3.15(c)(3) (Supp. 1956). Here, where the ex- 
aminer and the Commission itself had equated 
the establishment of a prima facie case with 
a conclusive determination of violation, it would 
seem to have been futile to have taken the 
time and to have incurred the expense of 
establishing cost justification where the point 
was deemed foreclosed. In any event, briefed 
and argued as it was, the point was fully 
before the Commission and the purpose of the 
rule was met. If it could be said under the 
circumstances that there was a failure of com- 
Pliance with the rule, the Commission seems 
to have waived it. Its opinion recites: 

“Respondent argues principally that 2(e) 
should be read in conjunction with other sub- 
sections of Section 2 so as to permit the intro- 
duction of evidence relating to cost justification 
which is provided for in 2(a). We cannot con- 
cur in this argument. ‘Congress validly made 
the decision that conduct coming within the 
more definite standard of (e) was unlawful. 
We see no reason why the limitations contained 
in (a), or their equivalent, should be read into 
(e).’ Elizabeth Arden, Inc., et al. v. Federal 
Trade Commission [1946-1947 TRADE CASES 
1 57,467], 156 F. 2d 132.’ 
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ence whatever to “services or facilities fur- 
nished.” 


Conversely, it seems equally clear that 
the “proportionally equal terms” reference 
in §2(e) is not a complete answer, for there 
could be no discrimination, having in mind 
the purposes of the Act, if all buyers of 
goods for resale may obtain services or 
facilities connected therewith on “propor- 
tionally equal terms.” We understand 
Simplicity to be entitled to undertake to 
prove in terms of its costs of sale and de- 
livery as related to the differing methods 
of sale and distribution by the two groups 
that the facilities were so provided, with 
§2(e) in mind, that “cost justification” un- 
der the circumstances here may affirma- 
tively be shown in order to dispel the 
charge of unlawful discrimination. In short, 
we look to §2(b) as affording two separate 
and distinct grounds upon which “justifica- 
tion” may rest, one, such as was considered 
in Elizabeth Arden v. F. T. C., supra note 5, 
arising under the §2(b), proviso, and an- 
other such as may be developed here under 
the first clause of §2(b). In the § 2(b) 
proviso situation presented in the Elizabeth 
Arden case, the court’s recital noted at page 
133 that the seller was out “to beat and 
not to meet” its competitors. Here no com- 
petitors are involved, but only a claim of 
discrimination as between the two classes of 
customers. Congress certainly never wrote 
§ 2(b) with its varying facets only to have 
the entire section conditioned to situations 
arising under the proviso. Congress, we 
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think, must have intended that the justifi- 
cation to be shown under the first clause of 
§2(b) as to a §2(e) charge of discrimina- 
tion in “facilities furnished” to various cus- 
tomers, was to depend upon the facts in a 
particular case. That the term may include 
a “cost justification” which Simplicity de- 
sired to establish seems clear enough.® 


[Facilities Furnished] 


Here the catalogues were apparently 
identical. The cabinets, while designed to 
contain patterns for ready reference, were 
markedly different. The Red Fronts sold 
patterns at a counter space, some 14 by 14 
inches, just large enough to place a cata- 
logue on the counter. The patterns were 
stored in cabinets or boxes under the 
counter. But the fabric stores desired “rather 
expensive, well appearing, nice looking arti- 
cles of furniture [which] compare probably 
to a fairly expensive filing cabinet in the 
office of a lawyer or businessman,” the ex- 
aminer noted. These, we take it, coincided 
with the fabric stores’ management’s desire 
to exploit their sale of fabrics. Their pur- 
chase of good looking furniture, a cabinet 
costing $150, “made to appear attractive,” 
might well be related to the creation of a 
business environment conducive to ultimate 
sales of the goods on which their profit 
depended.“ Simplicity had some 6,000 cus- 
tomers who purchased paterns in an amount 
less than $400 per year and who were 
serviced at a loss. Overall, 82% of Sim- 
plicity’s 12,300 customers, as fabric stores, 


13 Judge Burger has authorized me to note his 
conviction that Congress intended not to create 
an unrebuttable presumption but sought ac- 
tually to prohibit only such discrimination as 
produced a competitive injury, and certainly 
never intended to bar discrimination which 
might have a beneficial effect as promoting 
sales by and among competitors. He points to 
two sources to demonstrate the basis for his 
more comprehensive view, viz.: (a) American 
Law Institute, Price Discrimination and Re- 
lated Problems Under the Robinson-Patman 
Act (1953) at 114115: ‘‘There seems to be 
little logic in making disproportionate but bona 
fide allowances or services to competing pur- 
chasers (which may not amount to a discrimi- 
nation in price) create, in effect, a conclusive 
presumption of injurious effect upon competi- 
tion, whereas the charge of different prices to 
competing purchasers is only prima facie evi- 
dence of such injury’; (b) Report of the At- 
torney General’s Nat’1 Committee to Study the 
Antitrust Laws (1955) at 191-2: ‘‘[T]he Com- 
mittee disapproves the present disparity in 
the statutory consequences which attach to 
economically equivalent business practices. * * * 
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Antitrust enforcement should not be compli- 
cated by diverse legal consequences solely de- 
pendent on whether a discriminatory concession 
masquerades as . ‘allowance,’ or ‘service’ 
rather than a naked quotation in price. For, 
as the Supreme Court has recognized, in any 
reasonable implementation of antitrust objec- 
tives ‘the crucial fact is the impact of the 
particular practice on competition, not the 
label it carries.’’’ (Emphasis added.) Cf. 
Chicago Sugar Co. v. American Sugar Refining 
Co. [1948-1949 TRADE CASES f 62,449], 176 F. 
2d 1 (7th Cir. 1949), cert. denied, 338 U. S. 948 
(1950). 

14 Simplicity’s brief before the Commission 
noted: ‘‘Display is an element in this effort 
and, generally, three or more superior quality 
pattern cabinets were prominently displayed. 
Usually these were 4-drawer, all steel, cabinets 
with roller bearing drawers—somewhat like 
modern office filing cabinets—with simulated 
mahogany and light colored wood finishes.” 
The record does not show whether or not these 
cabinets, apparently adapted to the orderly 
filing of various types of patterns, frequently 
changing, were purchased to satisfy the par- 
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accounted for only 30% of its total dollar 
volume of sales, while Red Fronts operated 
some 3,200 separate outlets. One of the six 
witnesses had pattern sales of $178 per year. 
The cost of catalogues and cabinets may 
have seemed of scant moment to fabric 
store operators who obtained their real 
profit from fabric sales. As the examiner 
said: “They emphasize that they handle 
patterns only to sell fabrics and because 
their customers expect the service. None of 
these witnesses regards the competition of the 
10¢ stores in the sale of patterns as of any 
real consequence.” 


[Per Se Statute] 


It seems clear that the examiner felt 
bound by his understanding that § 2(e) con- 
stituted a per se statute where violation 
automatically followed from proof that the 
furnishing of facilities to one group was 
discriminatory if another group, to serve its 
own ends, bought and paid for catalogues 
and cabinets. No evidence of “cost justifi- 
cation” for the different treatment, he said, 
could rebut his conclusion which the Com- 
mission seems to have shared. We are 
satished that the Act proscribes only such 
discrimination as is inimical to the public 
interest. If a cost justification can be 
shown which dispels the complaint of such 
discrimination, Simplicity is entitled under 
the first clause of §2(b) to go forward with 
such proof. 


[Burden of Proof] 


Of course the burden of proof of justifi- 
cation rests upon Simplicity,” but § 2(b), 
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‘infelicitous language” or not, certainly 
applies to a §2(e), proceeding. Congress 
recognized that not every case of seeming 
discrimination is barred, just as §2(f) “does 
not reach all cases of buyer receipt of a 
prohibited discrimination in prices.’™” In 
the Automatic Canteen case, the Court re- 
jected the Commission’s claims as to the 
effect of §2(b), and observed that con- 
siderations of fairness and convenience must 
be regarded as controlling.* Perhaps it is 
not without significance that the Commis- 
sion had not here sought to make a § 2(f) 
case against the Red Fronts. Here, it will 
be remembered, the wholesale prices of 
the patterns to the two groups were identical, 
just as were the retail prices to the public. 
We are bound to conclude, as we see this 
record, that the seller’s costs may have an 
important bearing on the business practices 
alleged to have been discriminatory. 


Here the Commission as a practical fact 
would have us bar all evidence of cost 
justification, whatever it may be. We think 
the Court in its reading of the Act has 
pointed the way.*® We conclude that 
Simplicity should be entitled, affirmatively 
within the meaning of §2(b), to demon- 
strate “cost justification.” To that end it 
may offer such evidence as may establish 
the fact that wnlawful discrimination in 
favor of one group as against another group 
of customers was not worked in any of the 
ways comprehended within § 2(e).” We as- 
sume the Commission in its consideration 
of the problem will regard the purposes of 
the Act and the public interest criteria 
which should guide its thinking. To that 


ticular decor of the fabric store customer, nor 
whether or not Simplicity sold them at cost as 
a matter of service to fabric store customers. 
Simplicity insisted that it could not be ex- 
pected ‘‘to furnish free cabinets, costing several 
hundred dollars, to a prospective smaller cus- 
tomer on whose business it could not expect to 
earn that profit during many years.’’ It argued 
that such differences in treatment as might 
exist ‘‘could well have been cost justified had 
the Examiner permitted Simplicity to do so.’’ 

1% Automatic Canteen Co. v. F. T. C. [1953 
TRADE CASES {f 67,503], 346 U. S. 61, 77 
(1953); Trade Comm’n v. Morton Salt Co. [1948- 
1949 TRADE CASES { 62,247], 334 U. S. 37 
(1948). 

16 Cf. Automatic Canteen Co. v. F. T. C., 
supra note 15, 346 U. S. at 78. The Court of 
Appeals had read the ‘‘apparently careful choice 
of language’’ as not ‘‘meaningless.’’ See, idem, 
194 F. 2d 433, 438 (7 Cir. 1952). 

TTA) at Tl, 

18 346 U. S. at 78; and see the Court’s note 17, 
Id., at 75, ‘‘a reference to § 2(b) is to the pro- 
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cedural language preceeding the proviso,’’ and 
discussion at 76 and 77. 

19 Hssential fairness is the keynote, 346 U. S. 
at 78-81. 

0 Oral argument yielded no adequately ex- 
planatory answer to our question based upon 
a not entirely hypothetical case: can it be said 
as a matter of law that § 2(e) reaches as dis- 
criminatory, the rental or sale of vending ma- 
chines to an industrial group which pays an 
appropriate charge therefor, while a drug 
store chain would refuse the machines even if 
furnished gratis? We took as illustrative an 
interstate purveyor of foodstuffs, coffee and 
soft drinks which are sold, wholesale, at iden- 
tical prices per item, to industrial establish- 
ments, gasoline stations, on the one hand, and 
to a chain of drug stores on the other. The 
latter desires no vending machine clientele, it 
wants counter customers who while in the 
“‘drug’’ store, also may buy other goods, 
cameras, summer chairs, cutlery and what not. 
The profits from such sales make up for ‘‘loss 
leader’ counter business, and the drug chain 
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end we set aside the Commission’s order 
and remand this case. 


[Dissenting Opinion] 


WASHINGTON, Circuit Judge, dissenting: 
The disposition of this case turns on the 
meaning to be given to Section 2(b) of the 
Clayton Act, as amended. That section 
permits one against whom a prima facie 
case is made to show “justification” for his 
conduct. But that expression is not left 
undefined. Far from being all-inclusive, it 
in fact covers rather narrow ground. The 
“justification” referred to in Section 2(b) 
must be that described in the meeting- 
competition proviso to that section,’ or such 
justification as may be spelled out from the 
provisions of the particular section—other 
than Section 2(b)—creating the offense al- 
leged. This premise is firmly grounded in 
the decisions.” No one claims that the pro- 
viso in Section 2(b) is applicable to the 
facts of the present case. Hence we look 
to Section 2(e), the section governing here, 
which contemplates as justification for a 
prima facie violation of that section a show- 
ing by the seller that all purchasers were 
accorded facilities on “proportionally equal” 
terms. To repeat: Congress provided only 
two defenses to charges against one en- 
gaged in commerce of conduct which prima 
facie violates Section 2(e): (1) under the 
proviso to Section 2(b) that the facilities 
were furnished in good faith to meet the 
facilities furnished by a competitor; or (2) 
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within the language of Section 2(e) that in 
fact the facilities furnished were accorded 
to all purchasers on proportionally equal 
terms. 


The Simplicity Company makes no con- 
tention that it has furnished cabinets and 
catalogs on proportionally equal terms to 
the Red Fronts and the fabric stores. Pre- 
sumably if it afforded facilities on propor- 
tionally equal terms the Commission would 
not object. But Simplicity cannot refuse 
proportional equality and then argue that 
its refusal is justified by cost differentials— 
a defense available in a case brought under 
Section 2(a), but not in one brought under 
Section 2(e). 

As a practical matter, “cost justification” 
in the present context can only mean that 
Simplicity may “justify” its actions by 
showing that many of its fabric store cus- 
tomers do not pay their bills, or are un- 
profitable to deal with because of small 
volume, or some similar reason. Such fac- 
tors may explain Simplicity’s desire to dis- 
criminate against them in favor of bigger 
and more profitable accounts, but I see no 
evidence that Congress has decreed that 
factors of that sort shall be viewed as legal 
justification, Quite the contrary, as I see it. 
In fact, Section 2(e) of the Act becomes 
almost meaningless if such defenses are to 
be allowed to prevail. 


I would therefore affirm the 
sion’s cease and desist order. 


Commis- 


is free from the necessity of maintaining 
kitchens to prepare and trucks to distribute the 
foods and beverages. The industrial group 
wants to serve its patrons and to keep its em- 
ployees on the job not leaving the premises 
for a coffee break. The purveyor could not 
have met the costs of providing vending ma- 
chines for the gas stations except for its large 
volume sales to the drug chain. The charges 
to the consuming public are the same in each 
case.» 

The purveyor is interested in selling its food- 
stuffs and beverages. Its costs in making avail- 
able the vending machines, with whatever 
capital is locked up in the venture, are an ex- 
pense involved in its doing business, in meeting 
the particular and peculiar demands of two 
types of customers for its goods, one group 
which desires a facility of a particular type, 
and another which will not have the facility 
under any circumstances. Both classes of cus- 
tomers, at prices both are willing to pay, pur- 
chase from the purveyor precisely what they 
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want, the foods and beverages they desire to 
resell. We find ourselves unable to perceive 
that the ‘‘discrimination’’ has the slightest 
meaningful resemblance to the purposes of the 
Act or to any evils it was designed to prevent. 

1 “Provided, however, That nothing herein 
contained shall prevent a seller rebutting the 
prima-facie case thus made by showing that his 
lower price or the furnishing of services or 
facilities to any purchaser or purchasers was 
made in good faith to meet an equally low 
price of a competitor, or the services or fa- 
cilities furnished by a competitor.’ 

2See Hlizabeth Arden, Inc. v. Federal Trade 
Commission [1946-1947 TRADE CASES { 57,467], 
156 F. 2d 132, 135 (2d Cir. 1946), cert. denied, 
331 U. S. 806 (1947); Oliver Bros., Inc. v. Fed- 
eral Trade Commission [1932-1939 TRADE 
CASES 55,212], 102 F. 2d 763, 767 (4th Cir. 
1939); Great Atlantic & Pacific Tea Co. v. Fed- 
eral Trade Commission [1932-1939 TRADE 
CASES { 55,242], 106 F. 2d 667, 675-77 (3d Cir. 
1939), cert. denied, 308 U. S. 625 (1940). 
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[69,048] Mary Lucille Sandidge v. Ralph J. Rogers, et al.’ 


In the United States Court of Appeals for the Seventh Circuit. 
1957. April Session, 1958. No. 12221. Dated May 27, 1958. 


Appeal from the United States District Court for the Southern District of Indiana, 
Indianapolis Division. Hotprr, District Judge. 


September Term, 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Allegations 
to State Cause of Action—Antitrust Violation—Injury to Plaintiff and Public.—A land- 
owner’s complaint charging that certain quarry operators and others conspired to restrain 
and monopolize the business of quarrying, crushing, and selling limestone by engaging in 
various acts or practices sufficiently stated a cause of action under the Sherman Act and 
should not have been dismissed for failure to state a claim upon which relief could be 
granted. The defendants contended that the allegations of a conspiracy to restrain and 
monopolize commerce constituted mere legal conclusions which could not be considered 
in determining whether a violation of the antitrust laws was shown. The Federal 
Rules of Civil Procedure provide that a pleading shall set forth a short, plain state- 
ment of the claim showing that the pleader is entitled to relief, and that each averment 
shall be simple, concise, and direct. The rules do not in terms require that a complaint 
shall state facts sufficient to constitute a cause of action, The complaint alleged activity 
violative of the Sherman Act, the amount of damage, and the basis for the computation 
of damages. Also, the complaint alleged that an effect of the defendants’ acts was a reduc- 
tion of competition in the interstate distribution of crushed limestone. That allegation must 
be taken into account in deciding whether the plaintiff was entitled to have her case tried. 

See Private Enforcement and Procedure, Vol. 2, { 9009.170, 9009.275, 9009.475. 

George E. Weigle and Louis Pearlman, Jr., 


For the plaintiff-appellant: Lafayette, 


Ind. 


For the defendants-appellees: Alan W. Boyd, Indianapolis, Ind.; Louis A. Highmark, 
Indianapolis, Ind.; and Robert S. Mellen, Bedford, Ind. 


Before FINNEGAN, SCHNACKENBERG and HAsTINGs, Circuit Judges. 


[Appeal] 


SCHNACKENBERG, Circuit Judge [Jn full 
text]: From an order of the district court, 
holding that plaintiff's amended complaint 
fails to state a claim upon which relief can 
be granted, and dismissing the same as well 
as plaintiff’s action, without leave to amend, 
plaintiff appeals to this court. 


[Antitrust Charges] 


The amended complaint states that this 
action arises under §§1, 2 and 7 of the 
Sherman Act and §§4, 7, 12 and 14 of the 
Clayton Act, said acts being now known as 
15 U. S.C. A. §§1, 2, 15, 18, 22 and 24. 


It is alleged that the defendants at the 
times and in the manner hereinafter set 
forth, acted individually and in conspiracy 


+ Ralph Rogers & Company, Ine, Knox 
County Sand Company, Mitchell Crushed Stone 
Co., Inc., C. A. Broecker, Wayne K. Sowers, 
Gus Sieboldt, W. C. Blakely, Gayle S. Cato and 
Ruth Rogers. Hereinafter we shall refer to 
Ralph J. Rogers as ‘‘Rogers.”’ 
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with each other and with others unlawfully, 
to restrain and monopolize trade and com- 
merce among the several states in violation 
of the Sherman Act and Clayton Act, 
thereby causing injury and damage to the 
property of the plaintiff. 


The residences of individual defendants 
and also business locations of each of the 
corporate defendants are stated. (They are 
all in the Southern District of Indiana.) 


Condensed somewhat, for brevity, the fol- 
lowing additional allegations are made. 


Plaintiff is owner of described land in 
Lawrence county, Indiana,’ on, in and un- 
der which is 5 million tons of limestone 
and other types of stone suitable for com- 
mercial use. The only market available to 
the owners of land containing limestone, 


*See opinion of the district court, 156 F. 
Supp. 286. 


3 Lawrence county is in the Southern District 
of Indiana. 28 U.S.C. A. 94. 
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consists of large quarry operators owning 
equipment for the removal and crushing of 
limestone; the initial outlay required for the 
purchase and construction of stone removal 
equipment, crushing equipment, conveyors 
and trucks is extremely high and the annual 
upkeep and operating expenses are so great 
that few persons engage in the business of 
removing and crushing limestone; the lime- 
stone prior to being crushed is bulky, heavy 
and incapable of being transported from the 
land economically for the purpose of being 
crushed, and the land owner is at the mercy 
of the crusher. 


The standard agreements between stone 
crushers and landowners provide a right to 
the crusher to refrain from removing and 
crushing stone for any reason at any time, 
and during such period to pay only a modest 
minimum stipend for the unexercised privi- 
lege of removing and crushing limestone. 


In order to acquire the power to terminate 
the production of plaintiff's stone, the de- 
fendants did the following acts: 


Prior to November 5, 1945, plaintiff's 
stone on said land was by her made avail- 
able to any and all buyers engaged in the 
business of quarrying, producing, crushing 
and selling stone in commerce among the 
several states, on a free, open and competi- 
tive market; on said date plaintiff authorized 
Nally, Ballard & Cato, a partnership (later 
incorporated as a Kentucky corporation) by 
an agreement in writing, to remove said 
stone from said land at a price of 3¢ per 
ton; that a new written agreement was 
executed on January 16, 1950 which pro- 
vided for 5¢ per ton, with a provision for 
a minimum payment of $138.89 per month; 
and extended the agreement from January 
16, 1950, to November J, 1956, with the 
privilege given to Nally, Ballard & Cato to 
renew said agreement for an additional 
period of ten (10) years from November 
1, 1956; that under said agreement, Nally, 
Ballard & Cato, removed and sold to vari- 
ous purchasers engaged in commerce among 
the several states, and especially in Indiana, 
Illinois, Kentucky and Ohio, the following 
amounts of stone from said land, for which 
the following amounts were paid to plaintiff 


Year Tons Amounts 
1OAG ak tert 80,755.51 $ 2,428.66 
MOA aah wei 202,788.12 6,083.64 
1948 degndtsd: 191,147.47 5,734.42 
GAO arent ak 197,627.15 5,914.42 
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1O5 1° Sess 273,306.49 13,665.32 
1O52-2US.. 28 270,137.54 13,506.88 

RotalweMe rat $62,777.02 


that the defendant Rogers is engaged in the 
business of quarrying, crushing and selling 
limestone and other types of stone in commerce 
among the several states; that the plaintiff and 
the defendants as landowners, lessors, licensors 
and otherwise, are or were at the times 
mentioned herein, competitors in trade or 
commerce in stone among the several states; 
that for many years prior to 1952, Rogers 
has engaged in and directed a plot, plan 
and conspiracy in restraint of trade and to 
establish a monopoly of the stone business 
among the several states, and particularly 
in Lawrence and Monroe counties, Indiana, 
by acquiring control of land in which com- 
mercial grades of stone were located, by 
purchase, lease, option, and acquisition by 
assignment of leases and licenses to quarry 
stone, from landowners, lessors, lessees, 
licensors, licensees and option holders, the 
names of all of said persons not being within 
the knowledge of this plaintiff at the date 
of the filing of this complaint, but being 
within the knowledge of the defendants 
herein; that among the devices used by 
Rogers in the plot, plan and conspiracy in 
restraint of trade and to establish and main- 
tain a monopoly in the business of quarry- 
ing, crushing and selling stone, and to establish 
a monopoly for himself in the business of 
quarrying, crushing and selling stone, was 
the practice of purchasing lands, leasehold 
interests, licenses, options and stock in com- 
peting corporations, from individuals, part- 
nerships, and corporations engaged in the 
business of quarrying, crushing and selling 
stone in Southern Indiana, Southern Illinois, 
and other states. Also used was the device 
of setting up, organizing and incorporating 
dummy corporations and alter ego corpora- 
tions for the purpose of quarrying, crushing 
and selling stone, as well as for the purpose 
of acquiring lands, leases, options, licenses, 
assets of competing corporations, and cor- 
porate stock of competing corporations, so 
that he and/or his codefendants could con- 
trol through ownership of corporate stock, 
land leases, options, and licenses, the busi- 
ness of quarrying, crushing and selling stone 
in commerce among the several states, and 
particularly in Lawrence and Monroe coun- 
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ties, Indiana, all the names of which cor- 
porations, grantors, lessors, lessees, licensors, 
licensees and option holders, are within the 
special knowledge of Rogers and the co- 
defendants, and not within the knowledge of 
the plaintiff at this time. 

It is further alleged that, prior to No- 
vember, 1951, Rogers had in pursuance of 
his conspiracy to create a monopoly and 
restrain trade in the stone business, pur- 
chased land adjoining plaintiff on the east, 
and purchased land adjoining plaintiff on 
the west for the purpose of intimidating 
plaintiff and her lessees so that either she, 
they, or both would sell to him at a price 
determined by him; that at said time there 
existed in Lawrence county, Indiana, the 
Springville quarry owned by Ralph Rogers 
& Company, Inc., and plaintiff’s quarry 
being operated under lease with Nally, Bal- 
lard & Cato, Inc.; that if the defendant 
Rogers, and/or his coconspirators could 
eliminate Nally, Ballard & Cato from com- 
petition, they would thereby acquire the 
power to eliminate the plaintiff from com- 
petition and her stone from the market for 
the benefit of said defendants’ Springville 
quarry; that on the 14th day of September, 
1955, Nally, Ballard & Cato, Incorporated, 
changed its name to Knox County Sand 
Company, under which name, Nally, Ballard 
& Cato, Incorporated, is now doing business 
in Southern Indiana and other states; that 
at the date of filing plaintiff's suit and at the 
present time, Rogers now owns and con- 
trols the Mitchell Crushed Stone Company, 
Knox County Sand Company, formerly 
Nally, Ballard & Cato, Incorporated, and 
the Springville quarry, all in Lawrence 
county, which constitutes 100% of the pro- 
ducing crushed stone quarries in Lawrence 
county, and which quarries produce 100% 
of the stone crushed and sold in Lawrence 
county; that in 1952, Ralph Rogers & Com- 
pany and Nally, Ballard & Cato, Incorpo- 
rated, were the major producers of crushed 
and broken limestone in Lawrence county; 
that Ralph Rogers & Company, Inc. and 
the codefendants were in 1951 and 1952, and 
are now, the largest producers of crushed 
limestone in Indiana; that crushed and 
broken stone constitutes 95 per cent of the 
stone tonnage in Indiana; virtually all of 
the largest crushed stone producing coun- 
ties in Indiana are in the southern section 
of the state, and include Lawrence, Putnam 
and Crawford counties; that the total crushed 
stone production in Indiana and in Lawrence 
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county for 1953, 1954, 1955 and 1956, in 
short tons, was: 


Lawrence 
Year Indiana County 
1953077 ae 8,461,533 
TOS 4+, DOSE 8,870,470 698,757 
TOSS. 2s S988 11,234,740 762,942 
LOSG SIN se st 631,866 


that on the basis of plaintiff's production 
from 1947 through 1952, plaintiff's quarry 
would have produced at least 40 per cent 
of the total Lawrence county crushed stone 
production for the years 1953 through 1956; 
that as a result of the acts of the defendants, 
one of the two major producers of crushed 
stone in Lawrence county has been elimi- 
nated from competition and said competi- 
tor’s crushed stone eliminated from the 
market, and plaintiff deprived of a market 
for her stone, to the injury of the public 
generally, and plaintiff. 


It is further averred that Mitchell Crushed 
Stone Company, Inc., proceeded to prepare, 
build, construct and move quarrying equip- 
ment on the land adjoining plaintiff’s quarry 
on the west; that, in constructing Mitchell 
crushed stone quarry, Rogers, for the pur- 
pose of eliminating any possibility of plain- 
tiff selling her land to any other person 
engaged in quarrying and crushing stone 
or of finding any other persons to produce 
stone for her under a written agreement or 
lease or license, piled thousands of tons of 
waste material around plaintiff's quarry in 
such a way as to change the natural flow 
of water, from plaintiff’s land, and to flood 
her quarry, and to make it impossible for 
her quarry to be operated by any others 
without causing the water to flow into the 
quarry of Mitchell Crushed Stone Company, 
Inc., and make the operation of the San- 
didge quarry economically unfeasible. 

Also it is charged that Rogers owns or 
controls stone quarries in numerous other 
counties and states, such as Newton, Mon- 
roe and Knox counties, Indiana, and quarries 
in Ohio, Colorado and Tennessee, and numer- 
ous other counties and states unknown to 
plaintiff but within the knowledge of said 
defendants, as to number, location and an- 
nual production; that the stone crushing 
and removing equipment at the Mitchell 
crushed stone quarry was transferred there 
from one of the quarries owned by the de- 
fendants in Colorado; that when defendants 
acquired the stock of Nally, Ballard & Cato, 
Inc. and the lease of plaintiff, they thereby 
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eliminated the only other competitor in 
Lawrence county engaged in the business 
of producing crushed stone, and said con- 
dition has continuously existed from that 
time; that Ralph Rogers & Company, Inc., 
a Delaware corporation, Knox County Sand 
Company, a Kentucky corporation, Mitchell 
Crushed Stone Co., Inc., an Indiana cor- 
poration, were and are alter ego and dummy 
corporations of Rogers, and of each other, 
and are dominated and controlled by Rogers; 
that in November and December, 1951, in 
furtherance of the aforesaid monopoly and 
in pursuance of the aforesaid plot, plan and 
conspiracy in restraint of trade and to es- 
tablish and maintain a monopoly, Rogers 
approached plaintiff through one Gayle S. 
Cato, and threatened to acquire by assign- 
ment, the written agreement from Nally, 
Ballard & Cato, Incorporated, and to close 
down plaintiff's quarry, unless she reduced 
her compensation agreement from 5¢ per 
ton for stone quarried and sold by Nally, 
Ballard & Cato, Incorporated, to 2%4¢ per 
ton, and agreed to convey said land to 
Rogers or one of his dummy and alter ego 
corporations after she had received total 
royalties of $50,000 from Ralph Rogers & 
Company, Inc. at 2%4¢ per ton, and to re- 
ceive 1l¢ per ton after the proposed con- 
veyance; that plaintiff refused to accept the 
aforesaid proposal or offer of Rogers, and 
his codefendants; and upon her refusal, 
Rogers and his dummy and alter ego cor- 
porations, pursuant to the aforesaid plot, 
plan and conspiracy, in restraint of trade 
and to monopolize said stone business, did 
then acquire and purchase the shares of 
stock and/or the assets of Nally, Ballard & 
Cato, Incorporated, to substantially lessen 
competition and create the monopoly, and 
to take over the operation of said quarry 
and the quarrying, crushing and selling of 
stone therefrom in commerce among the 
several states, on a date between January l, 
1952, and December 31, 1953, the exact date 
being within the knowledge of defendants 
and not within the knowledge of plaintiff 
at this time; that on or about November 1, 
1952, Rogers, by himself and in conspiracy 
with the other defendants and in pursuance 
of the aforesaid plot, plan and conspiracy 
in restraint of trade and to monopolize, did 
destroy and remove all of the quarrying 
equipment from said quarry, and did close 
down and flood the same, and post a sign 
on said premises: “Notice Truckers. This 
quarry is closed. Call at new quarry A 
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mile west. Mitchell Crushed Stone Co., 
Inc.”, and has ever since kept said quarry 
closed, for the benefit of defendants; that 
on April 23, 1956, Rogers, by himself and 
in conspiracy with the other codefendants 
and in perpetuation of his aforesaid scheme 
and conspiracy to restrain trade and to es- 
tablish and maintain a monopoly in the 
stone business among the several states, 
and particularly in Lawrence and Monroe 
counties, did notify plaintiff that the agree- 
ment existing between Knox County Sand 
Company, formerly Nally, Ballard & Cato, 
Incorporated, and the plaintiff was renewed 
for a term of ten (10) years from November 
1, 1956; that since January 1, 1953, plaintiff 
has received from the aforesaid defendants, 
the minimum payment provided for in said 
agreement of $138.89 per month. 

It is further alleged that, as a result of 
all of the acts of Rogers and of his acts in 
combination and conspiracy with the other 
defendants, the free competition in the trade 
and commerce of quarrying, crushing and 
selling stone among the several states, and 
particularly in Lawrence and Monroe coun- 
ties, Indiana, which had existed up to No- 
vember, 1951, ceased to exist, and, since then 
the trade and commerce in said stone busi- 
ness was and is under the almost complete 
domination and control of Rogers and of 
him and the other codefendants; that Rogers, 
and he in conspiracy with the other code- 
fendants, have used the aforesaid restraint 
of trade and monopoly to stop the develop- 
ment and production of stone from plain- 
tiff’s land; that for all the injuries, plaintiff 
has been denied the remedy of canceling 
her agreement, because, since the monopoly 
controlled all lands, leases, markets and 
sales in said stone, cancellation would have 
been futile; that said activities constitute a 
monopoly and restraint of trade in interstate 
and intrastate commerce in stone in Law- 
rence and Monroe counties, Indiana, and 
among the several states, in violation of the 
laws of the United States, especially the 
Acts of Congress, commonly known as the 
Sherman Act and the Clayton Act, herein- 
before referred to; that the supply of lime- 
stone is not sold in central markets as are 
potatoes, onions, corn, grain, fruit and ber- 
ries, but is and can be produced only by the 
owner of the stone, under contract with 
crushers and processors, who thereafter sell 
the stone in interstate commerce. 

Plaintiff avers that, by reason of the fore- 
going acts of defendant and/or his con- 


{ 69,048 


74,140 


spirators, interstate commerce in crushed 
stone was illegally restrained, competition 
therein was not only substantially lessened, 
but was destroyed, the price of limestone 
in the ground or the royalty therefor when 
removed by the crusher, was illegally con- 
trolled and fixed, and an illegal monopoly 
was established, all in violation of the anti- 
trust laws of the United States, to the dam- 
age of plaintiff as aforesaid; that two distinct 
effects resulted from the defendants’ con- 
spiracy and acts, one which rendered the 
royalty paid to owners of limestone in the 
ground devoid of competitive influence as 
to amount, the other, to reduce competition 
in the interstate distribution of crushed 
limestone; and by their agreement the com- 
bination of stone crushers herein acquired 
not only a monopoly of the raw material— 
limestone in the ground—but also and 
thereby, control of the quantity of crushed 
limestone manufactured, sold and shipped 
from the Southern Indiana and Lawrence 
county producing area; that said agreements, 
conspiracies, monopolies and restraints of 
trade and commerce have continued and 
existed and have been given full force and 
effect continuously from the respective dates 
of their inception to the present time, and 
now continue and exist to the injury and 
damage of the plaintiff in her business and 
property, and to the public generally. 


[Damages Alleged] 


Plaintiff alleges that, as a direct result of 
all the acts heretofore set out, plaintiff has 
been injured in her business and property, 
and reserves the right to recover damages 
for future injuries, as follows: 

A. That plaintiff's land and quarry has 
become unsalable to persons engaged in 
the quarrying, crushing and selling of stone. 

B. That the salability of plaintiff's land 
in a free and open market has been com- 
pletely eliminated. 

C. The fair market value of the plain- 
tiff’s land and quarry has been depreciated 
from $150,000 to Zero Dollars. 

D. That the possibility of receiving the 
maximum or optimum payments under 


428 U. S. C. A., rule 8(a) provides: 

“Claims for Relief. A pleading which sets 
forth a claim for relief, whether an original 
claim, counterclaim, cross-claim, or third-party 
claim, shall contain (1) a short and plain 
statement of the grounds upon which the court’s 
jurisdiction depends, unless the court already 
has jurisdiction and the claim needs no new 
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the aforesaid written agreement has been 
completely eliminated due to the acts of 
the defendants in removing all of the 
equipment from and the flooding of said 
quarry. 

E. That the fair market value of the 
plaintiff’s lease has been depreciated from 
$175,000 to Zero Dollars. 


F. That the stability of plaintiff’s lease 
in a free and open market has been com- 
pletely eliminated. 


G. That the value of plaintiff’s re- 
versionary interest has been depreciated 
from $150,000 to Zero Dollars. 


H. That plaintiff's income from said 
quarry has been diminished and depre- 
ciated from $15,000 per year to $1,666.68 
per year, since Jaruary 1, 1953, and for 
the ten (10) years renewal period from 
November 1, 1956, and for the duration 
of defendant’s monopoly; 


that, as the result of the injuries set forth in 
the foregoing paragraph, the plaintiff has 
been damaged in the sum of $500,000. 

Plaintiff prays for judgment for actual 
and treble damages, together with attor- 
neys’ fees, costs, etc. 


[Sufficiency of Allegations] 


Defendants argue that the general allega- 
tions of a conspiracy to restrain commerce 
and monopolize interstate commerce con- 
stitute mere legal conclusions, which do not 
aid the complaint, and that only the factual 
allegations can be considered in determin- 
ing whether a violation of the antitrust laws 
is shown. 


They further contend that the factual alle- 
gations do not sustain plaintiff’s conclusions 
with respect to a conspiracy to restrain 
commerce and monopolize interstate trade. 


They make other similar attacks upon the 
various allegations of the amended com- 
plaint. 


Rule 8(a) of the Federal Rules of Civil 
Procedure * is relevant to the foregoing con- 
tentions. In John Walker & Sons v. Tampa 
Cigar Co., 197 F. 2d 72, 73, the court said: 


grounds of jurisdiction to support it, (2) a 
short and plain statement of the claim showing 
that the pleader is entitled to relief, and (3) 
a demand for judgment for the relief to which 
he deems himself entitled. Relief in the alterna- 
tive or of several different types may be de- 
manded.”’ 
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“Rule 8 of the Federal Rules of Civil 
Procedure, 28 U. S. C. A., provides that 
a pleading shall set forth a short, plain 
statement of the claim showing that the 
pleader is entitled to relief and that each 
averment in a pleading shall be simple, 
concise and direct. Absent from this rule 
is the old requirement of common law 
and code pleading that the pleader set 
forth ‘facts’ constituting a cause of ac- 
tion. It is also elementary that a com- 
plaint is not subject to dismissal unless 
it appears to a certainty that the plaintiff 
cannot possibly be entitled to relief under 
any set of facts which could be proved in 
support of its allegations. Even then, a 
court ordinarily should not dismiss the 
complaint except after affording every 
opportunity to the plaintiff to state a 
claim upon which relief might be granted. 


“This court and others have frequently 
laid down the rule that in considering a 
motion to dismiss the allegations of the 
complaint must be viewed in a light most 
favorable to the plaintiff, and all facts 
well pleaded must be admitted and ac- 
cepted as true. * * *,” 


To the same effect is Dioguardi v. Durn- 
ing, 139 F. 2d 774, 775. 


Rule 12(b) authorizes a defendant to 
raise by motion the defense of a failure to 
state a claim upon which relief can be 
granted.© However, in Dennis v. Village of 
Tonka Bay, 151 F. 2d 411, 412, the court 
said: 


“* * * Those rules do not in terms re- 
quire that a complaint shall state facts 
sufficient to constitute a cause of action. 
The Rules provide that the complaint 
shall contain (in addition to the necessary 
averments to show jurisdiction) ‘a short 
and plain statement of the claim showing 
that the pleader is entitled to relief, and 
a demand for judgment for the relief to 
which he deems himself entitled’ Rule 
8(a). The appendix of forms accompanying 
the rules demonstrates how simply and 
informally a claim may be pleaded and 
how few factual averments are necessary. 
Rule 12(b) authorizes a motion to dis- 
miss a complaint for ‘failure to state a 
claim upon which relief can be granted.’ 
* * * This Court has said that there is 
no justification for dismissing a complaint 
for insufficiency of statement unless it 
appears to a certainty that the plaintiff 
would be entitled to no relief under any 
state of facts which could be proved in 
support of the claim. * * *” . 


598 U.S.C. A., rule 12(b). 
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In Hummel v. Wells Petroleum Co., 111 
F. 2d 883, 886, we said: 


“Appellant contends that the bill of 
complaint should be stricken because it 
pleads conclusions rather than facts, or 
that appellee be ordered to make a more 
definite statement. We cannot agree with 
this contention. The new Federal Rules 
of Civil Procedure (Rule 8), 28 U. S. 
C. A. following section 723c, prescribe a 
short and plain statement of the claim 
showing that the pleader is entitled to 
relief. We are of opinion that the plead- 
ing complained of sufficiently complied 
with the requirement of the rule and that 
it stated ultimate facts, not conclusions. 
See Moore’s Federal Practice Under The 
New Rules, Vol. I, § 8.07, p. 546. * * *” 


In Louisiana Farmers’ Protective Union v. 
Great A. & P. Tea Co. [1940-1943 TravE 
Cases { 56,239], 131 F. 2d 419, a district 
court had dismissed a complaint in an action 
brought under § 7 of the Sherman Act, upon 
the ground that the complaint failed to 
state a claim upon which relief might be 
granted. In reversing, the court of appeals 
said, at 422: 


“The complaint here charges an agree- 
ment or combination among appellees to 
control prices in interstate commerce in 
Louisiana strawberries, and thus to elimi- 
nate competition in interstate commerce. 
Such agreements are in direct violation 
of the Sherman Act. United States v. 
Umvis Lens Co., 316 U. S. 241, 62 S. Ct. 
1088, 86 L. Ed. 1408; United States v. 
Masonite Corp., 316 U. S. 265, 62 S. Ct. 
1070, 86 L. Ed. 1461. Acts in themselves 
lawful considered alone, if a part of a 
plan for controlling prices to eliminate 
competition in interstate commerce, are 
unlawful. United States v. Socony Vacuum 
Oak CG, BIO WL Se WSOC Se Gi al, eet 
L. Ed. 1129; Ethyl Gasoline Corp. v. United 
States, 309 U. S. 436, 60 S. Ct. 618, 84 
L. Ed. 852. It is. the character and not 
the extent of the control which the law 
denounces. The amount of interstate com- 
merce or trade involved is not material. 
United States v. Socony Vacuum Oil Co., 
supra. Here the complaint charges a 
combination among appellees to control 
prices and to destroy competition in inter- 
state trade in Louisiana strawberries, and 
that appellees’ acts pursuant to the agree- 
ment among them resulted in damage to 
appellant’s assignors in their business. 

‘We think the court erred in dismiss- 
ing the complaint without leave to the 
appellant to amend. Accordingly the judg- 
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ment is reversed, and the case is re- 
manded with directions to the district 
court to grant the appellant a reasonable 
time in which to amend the complaint by 
setting out the amount of the damage 
claimed to have been received by each of 
the appellant’s assignors and the basis 
upon which the amount was computed, 
and for further proceedings in conformity 
with this opinion.” 
In the case at bar, no need exists for plain- 
tiff to amend her amended complaint. She 
does charge the amount of her damage and 
the basis for its computation. 


[Effect of Conspiracy] 


The amended complaint averred that an 
effect of defendants’ conspiracy and acts 
was a reduction of competition in the inter- 
state distribution of crushed limestone. That 
allegation must be taken into account in 
deciding whether plaintiff is entitled to have 
her case tried. A pertinent observation appears 
in United States v. Employing Plasterers Assn. 
{1954 TravE Cases § 67,692], 347 U. S. 186, 
188, where the court said, speaking of the 
district court: 


“kK * * And the court held that there 
was no allegation of fact which showed 
that these powerful local restraints had 
a sufficiently adverse effect on the flow 
of plastering materials into Illinois. At 
this point we disagree. The complaint 
plainly charged several times that the 
effect of all these local restraints was 
to restrain interstate commerce. Whether 
these charges be called ‘allegations of 
fact’ or ‘mere conclusions of the pleader,’ 
we hold that they must be taken into 
account in deciding whether the Govern- 
ment is entitled to have its case tried.” 


[Complaint Sufficient] 


The principles of law applicable to this 
appeal are fully treated in the following 
cases: Lorain Journal v, U. S. [1950-1951 
TRADE CASES { 62,957], 342 U.S. 143; U.S. 
v. Griffith [1948-1949 Trapg Cases { 62,246], 
334 U. S. 100; American Tobacco v. U. S. 
[1946-1947 Trape Cases J 57,468], 328 U.S. 
781; Mandeville Island Farms v. American 
Crystal Sugar [1948-1949 TrapE CAsEs 
7 62,251], 334 U. S. 219; International Salt 
v. U. S. [1946-1947 Trape Cases § 57,635], 
332 U. S. 392 and Indiana Farmer’s Guide 
Pub. Co. v. Prairie Farmer [1932-1939 TRADE 
Cases § 55,064], 293 U. S. 268. Guided by 
these decisions, we hold that the district 
court erred in entering the order from 
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which plaintiff has appealed. For this rea- 
son that order is reversed and the cause 1s 
remanded to the district court, with instruc- 
tions to overrule defendants’ motion to dis- 
miss and to require defendants to answer 
the amended complaint, and for further pro- 
ceedings not inconsistent with the views 
herein expressed. 


Reversed and Remanded. 


[Concurring Opinion] 


Hastines, Circuit Judge, concurring: From 
the allegations in the amended complaint 
it appears that plaintiff is an individual 
landowner who leased her farm for the 
production and removal of commercial crushed 
limestone on a ton-royalty basis and that in 
the first instance the lessee was a partner- 
ship, later incorporated and is presently 
owned and controlled by defendant Rogers. 
The lease was not made a part of the com- 
plaint and does not appear in the record. 
However, Paragraph 10 of the amended 
complaint stated: 


“10. That the standard agreements be- 
tween stone crushers and landowners pro- 
vide a right to the crusher to refrain from 
removing and crushing stone for any reason 
at any time, and during such period to pay 
only a modest minimum stipend for the 
unexercised privilege of removing and 
crushing limestone.” (Emphasis added.) 


It further appears from the allegations 
that the minimum payment for nonproduc- 
tion was $138.89 per month; that Rogers, 
as the present holder of the lease, closed 
the quarry on plaintiff's land and removed 
the equipment, and then opened a quarry 
and began a new crushed stone operation 
on land adjoining plaintiff and acquired by 
Rogers for that purpose; and that plaintiff 
has been paid in full the minimum monthly 
payments provided in the lease. 

The allegations charging violation of the 
Anti-Trust Act are fully set out in the 
majority opinion and need not be repeated 
here. 

I have entertained serious doubt whether 
plaintiff, as a nonoperating owner-lessor of 
mineral rights, has alleged an injury to 
herself sufficient to enable her to maintain 
a private anti-trust suit to recover treble 
damages therefor. It would seem to appear 
from the complaint that in her lease she 
provided for the specific contingency of 
nonoperation for any reason at any time by 
naming the minimum monthly payment she 
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was to be paid. The lessee stopped produc- 
tion and she admits receiving payment of 
the agreed amount. She now claims dam- 
ages for loss of royalties she would have re- 
ceived had the lease been operated. 


This defense was raised by defendants 
and resisted by plaintiff in the district court 
and Judge Holder, in his extended and 
thorough memorandum opinion, decided this 
issue adversely to defendants, saying: “Nei- 
ther of the parties’ briefs cite Judge Swaim’s 
opinion in the case of Congress Building Cor- 
poration v. Loew's, Incorporated, et al., C. A. 
7th [1957 Trape Cases § 68,725, 68,799], 246 
F. 2d 587, decided May 31, 1957, and rehearing 
denied July 29, 1957, which is conclusive 
against the defendants and the authorities 
relied upon in their briefs.” Defendants do 
not present this issue further on appeal and 
for that reason the majority opinion prop- 
erly makes no reference to it. I have grave 
concern that the holding in the Congress 
case goes too far. It is to be noted that one 
of the members of this court on the panel in 
that case concurred only in the result thereof, 
and that the opinion itself takes note of the 
fact that the Third Circuit held to the con- 
trary in Melrose Realty Co, v. Loew’s, Incor- 
porated, 3 Cir. [1956 TRapE Cases { 68,358], 
234 F. 2d 518 (1956) and with Chief Judge 
Biggs, dissenting, reaffirmed its holding and 
approved the same rule laid down in Harri- 
son v. Paramount Pictures, Inc., 3 Cir. [1954 
TRADE CASES J 67,721], 211 F. 2d 405 (1954); 
cert. denied 348 U. S. 828. However, until 
the Congress case is overruled or otherwise 
modified or distinguished by this court it 
lays down the rule to be followed in this 
Circuit, and causes me to concur herein 
with some reluctance. 

To further illustrate the extent to which 
the allegations of plaintiff's amended com- 
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plaint in this case go in invoking the Anti- 
Trust Act as a means of redress for plain- 
tiff’s private injuries we can look to the 
other injuries she claims herein. These addi- 
tional injuries are alleged to flow from the 
acts of Rogers in constructing and operat- 
ing the quarry on land adjoining plaintiff 
and thereby “eliminating any possibility of 
the plaintiff selling her land to any other 
person engaged in quarrying stone or find- 
ing any other persons to produce stone for 
her under a written agreement or lease or 
license, piled thousands of tons of waste 
material around plaintiff’s quarry in such a 
way as to change the natural flow of water 
from plaintiff’s land, and to flood her quarry 
and to make it impossible for her quarry to 
be operated by others without causing the 
water to flow into the quarry of Mitchell 
Crushed Stone Company, Inc., and make 
the operation of Sandidge quarry economically 
unfeasible.” The complaint further sets out 
that the lease, pursuant to its terms, has 
been renewed to November 1, 1966. It 
would seem, therefore, that such alleged 
injuries could not occur while the lease is in 
effect and the lessee is in control of the 
property, and, in any event, could not be 
ascertained until after November 1, 1966. 

The majority view, in my opinion, prop- 
erly holds that the allegations of violations 
of the Anti-Trust Act are sufficiently pleaded 
in compliance with Rule 8(a) of the Federal 
Rules of Civil Procedure. Since the holding 
in this case in the district court, our court 
has given similar expression in Central Ice 
Cream Company v, Golden Rod Ice Cream 
Company, 7 Cir. [1958 Trapve Cases { 69,017], 
— F, 2d — (April 23, 1958), following the 
recent case of Conley v. Gibson, 355 U. S. 
40 (1957). 


[69,049] Packaged Programs, Inc. v. Westinghouse Broadcasting Company, Inc. 


In the United States Court of Appeals for the Third Circuit. 


March 31, 1958. Filed May 28, 1958. 


No. 12,454. Argued 


Appeal from the United States District Court for the Western District of Pennsylvania. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Lawful Monopoly—Unlawful Exten- 
sion of Monopoly—Refusal to Deal.—A complaint alleging that the defendant owned and 
operated a television station in a city, that the defendant was also engaged in the produc- 
tion of programs on film for sale to advertisers over its television station, that the de- 
fendant and the plaintiff were competitively engaged in the production of filmed television 
programs, and that the defendant attempted to monopolize program production by 
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Packaged Programs, Inc. v. Westinghouse Broadcasting Co., Inc. 
refusing in its television operation to consider the scheduling of programs produced by 
the plaintiff, thereby causing the plaintiff monetary loss, stated a claim under the Sherman 
Act. The fact that the defendant enjoyed a lawful monopoly of telecasting did not refute 
or negate the charge that its power as a telecaster had been used to create a monopoly 
in violation of the antitrust laws. In various situations, the existence of lawful monopoly 
powers has failed to protect the monopolist in some related but additional restraint of 
trade. The rule applicable to a geographic expansion of a monopoly of a single business 
applies to an alleged effort to monopolize a different, if related, business. 


See Combinations and Conspiracies, Vol. 1, § 2005.785; Monopolies, Vol. 1, { 2580, 
2610.720. 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of F ederal 
Court—Primary Jurisdiction of Federal Communications Commission.—A Federal District 
Court had jurisdiction over a treble damage action alleging that an operator of a television 
station, which also produced filmed programs for television, attempted to monopolize 
television program production by refusing in its television operation to consider scheduling 
programs produced by the plaintiff. The controversy was not within the primary juris- 
diction of the Federal Communications Commission, the administrative agency in charge 
of licensing television broadcasters. Under Section 313 of the Federal Communications 
Act, Congress expressly saved civil antitrust suits in the field, and the courts have never 
doubted that civil actions for antitrust violations by radio or television stations are entitled 
to decision on their merits in the federal courts. The only controversy which had 
emerged in the suit was whether the defendant had exercised judgment in bona fide 
determination whether programs were meritorious and in the public interest, or had used 
its power of selection arbitrarily as an instrumentality for eliminating a competitor in 
program production, In the unlikely event that some other question should arise which 
should be held in abeyance pending an administrative decision, the normal discretionary 
power of the court can then be invoked. 


See Combinations and Conspiracies, Vol. 1, § 2039.25; Private Enforcement and 
Procedure, Vol. 2, J 9007.60. 


For the appellant: William Claney Smith, Pittsburgh, Pa. 
For the appellee: Paul J. Winschel, Pittsburgh, Pa. 
Before: KALopNER and Hastie, Circuit Judges; and Layton, District Judge. 
Opinion of the Court 
[Appeal] 


in this business. The defendant attempted 
to monopolize program production by re- 
fusing in its television operation to con- 


Hastie, Circuit Judge. [In full text]: 
This is an appeal from an order dismissing 
a complaint for failure to state a claim upon 
which relief can be granted. 


[Antitrust Claim] 


As presently alleged, these are the essen- 
tial facts. At the times in question defend- 
ant Westinghouse owned and operated the 
only television station in Pittsburgh, and 
thereby enjoyed a lawful monopoly of the 
airwaves in certain parts of Pennsylvania, 
Ohio, and West Virginia. A related but 
distinct business was the production of pro- 
grams on film for sale to advertisers for 
transmission over the defendant’s television 
station. The defendant and the plaintiff 
were separately and competitively engaged 
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sider the scheduling of filmed programs 
produced by the plaintiff, thereby causing 
plaintiff monetary loss. The issue to be 
resolved is whether -the district court was 
correct in concluding that such allegations 
do not state a claim under the basic anti- 
trust laws, Section 1 or Section 2 of Title 
15 of the United States Code. 


[Primary Jurisdiction—FCC] 


The defendant first contends that this 
controversy is within the primary jurisdic- 
tion of the Federal Communications Com- 
mission, the administrative agency in 
charge of licensing radio and television 
broadcasters. But in the Federal Com- 
munications Act Congress considered and 
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expressly saved civil anti-trust suits in this 
field, saying: 


“All laws of the United States relating 
to unlawful restraints and monopolies and 
to combinations, contracts, or agreements 
in restraint of trade are hereby declared 
to be applicable to interstate or 
foreign radio communications, When- 
ever in any suit, action, or proceeding, 
civil or criminal, brought under the pro- 
visions of any of said laws or in any 
proceedings brought to enforce or to re- 
view findings and orders of the Federal 
Trade Commission or other govern- 
mental agency in respect of any matters 
as to which said Commission or other 
governmental agency is by law author- 
ized to act, any licensee shall be found 
guilty of the violation of the provisions 
of such laws or any of them, the court, in 
addition to the penalties imposed by said 
laws, may adjudge, order, and/or decree 
that the license of such licensee shall, as 
of the date the decree or judgment be- 
comes finally effective or as of such other 
date as the said decree shall fix, be re- 
voked and that all righis under such l- 
cense shall thereupon cease: Provided, 
however, That such licensee shall have the 
same right of appeal or review as is pro- 
vided by law in respect of other decrees 
oe judgments of said court.” 47 U. S.C. 

Sis: 


And the courts have never doubted that 
civil actions for anti-trust violations by 
radio or television stations are cognizable 
and entitled to decision on their merits in 
the federal courts. See, e. g., McIntire v. 
Wm. Penn Broadcasting Co., 3d Cir. 1945 
[1944-1945 TrapE Cases § 57,415], 151 ‘F. 
2d 597, cert. denied 327 U. S. 779; Federal 
Broadcasting System, Inc. v. American Broad- 
casting Co., 2d Cir. 1948 [1948-1949 TrapvE 
Cases § 62,241], 167 F. 2d 349, cert. denied 
335 U. S. 821; Mass. Universalist Convention 
v. Hildreth & Rogers Co., 1st Cir. 1950, 183 
F. 2d 497; cf. Regents of the Umv. System 
of Georgia v. Carroll, 1950, 338 U. S. 586. 
Beyond this, no issue now appears or 1S 
even suggested upon which a court would 
in likelihood have occasion to postpone ad- 
judication pending enlightment to be pro- 
vided by an administrative decision. Indeed, 
the improbability of occasion arising for 
staying judicial action pending some ad- 
ministrative ruling was extremely great 
when the present complaint was dismissed 
because the Federal Communications Com- 
mission, different from numbers of other 
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agencies, was not even authorized to adjudi- 
cate claims in controversies of private 
parties. 


The only controversy which has emerged 
so far in this case is whether Westinghouse 
has exercised judgment in bona fide determi- 
nation whether programs are meritorious 
and in the public interest, or has used its 
power of selection among available pro- 
grams arbitrarily as an instrumentality for 
eliminating a competitor in program pro- 
duction. In the unlikely event that some 
other question should arise later which 
should be held in abeyance pending an ad- 
ministrative decision, the normal discre- 
tionary power of the district court can then 
be invoked. 


[Lawful Monopoly | 


The only other point that requires dis- 
cussion at this preliminary stage of the 
litigation is whether the admitted fact that 
Westinghouse enjoyed a lawful monopoly 
of telecasting refutes or negates the charge 
that its power as telecaster has been used 
to create monopoly in violation of the anti- 
trust laws. In numbers of situations the 
existence of lawful monopoly powers has 
failed to protect the monopolist in some re- 
lated but additional restraint of trade. FE. g. 
Lorain Journal Co. v. United States, 1951 
[1950-1951 TrapvE Cases § 62,957], 342 U. S. 
143; United States v. Griffith, 1948 [1948- 
1949 TRADE CASES 62,246], 334 U. S. 100; 
Pennsylvania Water & Power Co. v. Con- 
solidated Gas, Electric Light & Power Co., 
4th Cir. 1950 [1950-1951 TRApE CasEs 
{ 62,704], 184 F. 2d 552, cert. denied 340 
U.S. 906. In United States v. Griffith, supra, 
the Court made this observation: “A man 
with a monopoly of theatres in any one 
town commands the entrance for all films 
into that area. If he uses that strategic 
position to acquire exclusive privileges in a 
city where he has competitors, he is em- 
ploying his monopoly power as a trade 
weapon against his competitors. ... [This] 
is ...a misuse of monopoly power under 
the Sherman Act. If monopoly power can 
be used to beget monopoly, the Act be- 
comes a feeble instrument indeed.” 334 
U. S. at 107, 108. The point thus made as 
to a geographic expansion of monopoly of 
a single business applies with at least equal 
force to the presently alleged effort to 
monopolize a different, if related, business. 
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Of course, in the circumstances of the 
instant case, it may be difficult to prove the 
monopolistic design which has been alleged. 
But the plaintiff is entitled to try. 
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[Reversed and Remanded] 


The judgment will be reversed and the 
cause remanded for such further proceed- 
ings as may be consistent with this opinion. 


[7 69,050] Vulcanized Rubber & Plastics Company v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 13986. 
Decided May 29, 1958. 


On Petition to Review Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation of Combs—Petition for Review of Cease and 
Desist Order—Lack of Controversy—A petition for review of an order prohibiting a 
company from representing that combs manufactured with a synthetic are “‘rubber’ or 
‘hard rubber’ or are made of ‘rubber’ or ‘hard rubber,’ unless such combs are in fact made 
of vulcanized hard rubber,” was dismissed. The order, as subsequently construed by the 
Commission, prohibited representing the combs, which are 13 per cent unvulcanized synthetic 
rubber and 85 per cent plastic, as “rubber-resin.” The company contended that the order, 
as so construed, exceeded the bounds established by the complaint and findings. The 
order as written was not challenged; only the Commission’s subsequent interpretation of 
its order was challenged. Such an interpretation might be changed or it might never be 


enforced. There was no controversy calling for judicial review of the interpretation. 
See Unfair Practices, Vol. 2, § 5081.680, 5201.668; FTC Enforcement and Procedure, 


Vol. 2, § 8611.93. 


For the petitioner: Donald E. Van Koughnet, with whom H. Douglas Weaver was 


on the brief. 


For the respondent: E. K. Elkins, Attorney, Federal Trade Commission, with whom 
James E. Corkey, Assistant General Counsel, Federal Trade Commission, was on the brief. 


Dismissing a petition for review of Federal Trade Commission cease and desist order 


in Dkt. 6222. 


Before Epcerton, Chief Judge, and FAuy and Burcer, Circuit Judges. 


[Review of Order] 


Per Curtam [In full text]: Petitioner 
seeks review of a Commission order to 
“cease and desist from representing .. . 
that [petitioner’s] combs are ‘rubber’ or 
‘hard rubber’ or are made of ‘rubber’ or 
‘hard rubber,’ unless such combs are in fact 
made of vulcanized hard rubber.” Over six 
months after the order had issued, the 
Commission undertook to construe its or- 
der, in a letter to petitioner, to prohibit 
representing the combs (which are 13% 
unvulcanized synthetic rubber and 85% 
plastic) as “rubber-resin.”’ Petitioner con- 
tends that the order, as construed by the 
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Commission, exceeds the bounds established 
by the complaint and findings, citing Gimbel 
Bros., Inc. v. Federal Trade Commission [1940- 
1943 Trane Cases J 56,082], 116 F. 2d 578 
(2d Cir. 1941). We do not understand the 
order as written to be challenged, but only 
the Commission’s subsequent interpretation 
of its order. However, this interpretation 
may be changed or it may never be en- 
forced. We hold that there is no contro- 
versy calling for judicial review of the 
interpretation at the present time. See Aetna 
Life Insurance Co. v. Haworth, 300 U. S. 227 
(1937). 


Dismissed. 
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[69,051] Anderson Crop Dusters, Inc. v. George K. Matley. 


In the California District Court of Appeal, Third District i 
April 30, 1958 ir istrict. Civ. No. 9288. Dated 


Appeal from a judgment of the Superior Court of San Joaquin County. M, G. Woop- 
warp, Judge. Affirmed. 


California Contracts in Restraint of Trade Law 


Combinations and Conspiracies Under State Laws-—Practices—Partnership Agree- 
ment—Covenant Not To Compete in County—Legality—A covenant in a crop dusting 
partnership agreement providing that, upon the dissolution of the partnership, the partner 
who sells the good will of the business to the other partner will not for a period of five 
years manage, own, or operate or in any way carry on the business of crop dusting in a 
specified county and in any other county wherein the partership has conducted its business 
violated Section 16602 of the California Business and Professions Code. The section 
provides that partners may, upon the dissolution of the partnership, agree that none of 
them will carry on a similar business within the same city or town where the partnership 
business has been transacted. The covenant to refrain from carrying on the business 
within a county, an area larger than that set forth in the statute, was therefore invalid. 


See Combinations and Conspiracies, Vol. 1, § 2319.05, 
Richard E. Macey and Casey C. Carr. 
For the respondent: J. A. Montgomery, Jr. 


For the appellant: 


Action to enjoin a former partner from 
engaging in crop dusting business in a 
restricted area. Judgment of dismissal after 
sustaining demurrer to second amended 
complaint, affirmed. 


[Restrictive Covenant] 


Van Dyke, Presiding Justice [Jn full text]: 
This is an appeal from a judgment of dis- 
missal entered after the sustaining of a de- 
murrer to the second amended complaint, 
which appellant, as plaintiff in the trial 
court, declined to amend. In 1952 appellant 
and respondent formed a partnership for 
the purpose of engaging in crop dusting in 
the county of San Joaquin. They dissolved 
the partnership in 1955 and appellant 
purchased the good will. The partnership 
agreement provided that upon dissolution 
of the partnership, and if appellant pur- 
chased the good will thereof, respondent 
would not “manage, own, operate, work as 
an employee, salesman, agent, or in any 
way carry on the business of crop dusting 
in the County of San Joaquin and in any 
other county wherein the partnership has 
conducted its business for a period of five 
years from the termination of this agree- 
ment, nor will he in any way enter into 
competition with the First Party [appel- 
lant] in any crop dusting venture in the 
County of San Joaquin for a period of five 
years from the termination of this agreement.” 
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[Trial Court Ruling] 


In violation of the restrictive covenant 
respondent continued to engage in crop 
dusting in the county of San Joaquin. Ap- 
pellant brought the present action to enjoin 
him from so doing. The trial court sus- 
tained a general demurrer upon the ground 
that the quoted language of the contract 
violated the provisions of section 16602 of 
the Business and Professions Code, basing 
its decision upon the ruling in DuBois v. 
Padgham, 18 Cal. App. 298, 300-301 [123 P. 
207]. When that case was decided the ap- 
plicable statutes were found in sections 1673, 
1674 and 1675 of the Civil Code. They now 
appear as sections 16600, 16601 and 16602 
of the Business and Professions Code and, 
so far as pertinent here, were not changed 
when recodified. It was there held that un- 
der section 1673 of the Civil Code every 
contract whereby one is restrained from 
exercising a lawful business is void unless 
made pursuant to sections 1674 and 1675 of 
that code; that while under section 1674 of 
the Civil Code one other than a partner 
may, where he sells the good will of a 
business, make a valid contract to refrain 
from carrying on a business similar to that 
sold within specified county or counties 
or specified city or cities, the territorial 
limits to which a partner may by contract 
restrict himself, is, under section 1675 of 
that code, limited to a city or town. Thus 
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section 1675, which specially deals with 
partners, and now appears as section 16602 
of the Business and Professions Code, was 
construed as limiting a partner who sells 
the good will of the business more severely 
than other persons were limited under sec- 
tion 1674 of the Civil Code, now section 
16601. The decision cannot be distinguished 
on its facts from the present case and if it 
is to be followed supports the decision of 
the trial court. The court in a memorandum 
opinion expressed grave doubts that the 
decision correctly construed the section in- 
volved, but stated the court felt bound by 
the decision and compelled to apply it to the 
instant case. 


[1912 Decision Controls] 


Appellant earnestly contends that DuBois 
v. Padgham was erroneously decided and urges 
this court to so declare and to reverse the 
judgment appealed from. The argument 
appellant makes that the decision in Du- 
Bois v. Padgham is wrong is persuasive, but, 
like the trial court, we feel that the argu- 
ment comes too late. DuBois v. Padgham 
was decided in 1912, and, although it did 
not come before the Supreme Court on 
petition for a hearing therein, it has stood 
as the only authoritative construction of the 
section for some 47 years. Peculiarly enough 
it has not been cited and appellant brings 
that fact to our attention in support of its 
arguments that we ought to here declare 
that we will not follow it. But many succes- 
sive Legislatures have met since the opinion 
in that case was written and undoubtedly 
the legal profession, familiar with its terms, 
has in many matters adjusted the contracts 
of partners to it. We note further that in 
1945 the Legislature had before it the code 
sections involved and amended the general 
section declaring restraining contracts void 
except as in the following sections expressly 
permitted by adding to those who could 
agree to such restraints, shareholders of cor- 
porations who sold their entire stockhold- 
ings. Notwithstanding it was considering 
the subject matter of the code sections with 
which we are here concerned, the Legisla- 
ture left section 16602 as it stood with the 
construction given it so long before by the 
court in DuBois v. Padgham. Under the cir- 
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cumstances, we feel that we ought to con- 
sider the question here presented settled by 
that decision until and unless the Legisla- 
ture declares otherwise, and, accordingly, 
we affirm that part of the judgment appealed 
from which is based on that decision. 


[Unfair Competition] 


The complaint herein contained a second 
count in addition to the one involving the 
code sections on restraint of trade and in that 
count appellant pleaded that after selling the 
good will of the business to appellant re- 
spondent had solicited former customers of 
the partnership for the purpose of obtaining 
crop dusting work. There was no pleading 
to the effect that respondent was using 
any information confidential in nature which 
had been obtained by him during the part- 
nership operations nor that he was using 
knowledge of customer lists of the former 
partnership to his advantage or at all, nor 
that he in any wise represented to such 
former customers that the partnership busi- 
ness was still continuing as such. In short, 
the pleading merely asserts, as stated above, 
that having sold the good will, he was go- 
ing forward with the same business in the 
same general area which the partnership 
had conducted. In the absence of an en- 
forcible contract containing negative cove- 
nants to the contrary equity will not enjoin 
a former business associate from soliciting 
business of the former association provided 
the competition is fairly and legally con- 
ducted. (Aetna Building Maintenance Co. v. 
West, 39 Cal. 2d 198, 203 [246 P. 2d 11].) 
Equity will never enjoin fair competition. 
In fact, agreements not to compete are 
banned by the law generally and by our 
code specially, save for the permitted ex- 
ceptions stated in the code. Since the alle- 
gations of the second count go no further 
than to allege competition and allege no un- 
fairness, other than the bare fact that, 
having sold the good will of the business, re- 
spondent entered into competition, it is ob- 
vious that the second count in the complaint 
stated no cause of action. 


The judgment appealed from is affirmed. 


Warne, J. pro tem.,* and ScnHorrxy, J., 
concurred. 


* Assigned by Chairman of Judicial Council. 
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Consumer-Farmer Milk Co-op. v. Milk Drivers & Dairy Employees 
[f 69,052] Consumer-Farmer Milk Co-operative, Inc. v. Milk Drivers & Dairy Em- 


ployees Local No. 584 of the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America. 


In the New York Supreme Court, New York County, Special esi, Ieee JU 1) 


N. Y. L. J., No. 102, page 7. Dated May 26, 1958. 


Donnelly Antitrust Act 


Combinations and Conspiracies Under State Laws--Labor Unions—Proposed Col- 
lective Bargaining Agreement—Injunction—Immediate Threatened Injury.—A proposed 
agreement between a milk dealer and a union prohibiting the dealer from selling its milk 
from wholesale trucks, except to settlement houses, nurseries, and other charitable institu- 
tions did not constitute an immediate danger or inconvenience to the dealer; therefore, the 
dealer’s motion for a temporary injunction to restrain the union from engaging in any act 
to compel it to enter into the agreement was denied. The dealer claimed that the proposed 
agreement violated the New York antitrust laws and was seeking to restrain the union 
from conspiring with other dealers to hamper its sale of milk. The proposed clause 
protected the dealer in the activities it had been pursuing; however, it prevented the dealer 


from opening a new depot. 


The union had done nothing and threatened nothing in the 


way of a strike or picketing so there was no immediate inconvenience to the dealer. 


See Combinations and Conspiracies, Vol. 1, J 2453. 


[Union Contract] 


STEUER, Justice [Jn full text]: A union 
contract between the parties has expired. 
That contract was not negotiated by plain- 
tiffs but by several groups of employers. 
One clause of this contract applied to 
plaintiffs and to no other employers. Plain- 
tiff’s business is selling free milk from 
trucks. It maintains several depots at set- 
tlement houses and at nurseries. This milk 
is sold at two or three cents a quart below 
prevailing prices and is in effect a charitable 
enterprise. The former contract as offered 
to plaintiff by defendant union contained a 
clause 62-a, which made it a violation to sell 
or distribute milk from wholesale trucks. 
An exception was made for settlement 
houses. Settlement houses were limited to 
those mentioned in a schedule and it was 
further provided that if the location ceased 
to qualify as a settlement house the location 
should be stricken. Plaintiff objected to 
this clause as a restriction which the other 
dealers and the unions had no right to make 
as it could effectually put plaintiff out of 
business. It was agreed that the matter be 
submitted to arbitration before an arbitrator 
of national distinction. John T. Dunlop was 
selected as arbitrator and in due course 
rendered his decision. Professor Dunlop 
refused to decide the issue raised by plaintiff 
considering it more appropriate for legal 
action. He changed the clause to include 
nurseries and other charitable institutions 
and to cover changes in locations of exist- 


Trade Regulation Reports 


ing institutions. The new contract now 
being offered to plaintiff by defendant union 
contains a clause in the wording of the 
Dunlop award. Plaintiff has objected and 
refused defendant’s offer to arbitrate the 
question. The union has replied that it will 
take whatever steps it deems advisable. The 
action is to declare that Clause 62-a is void 
as against article 22 of the General Business: 
Law, to restrain the defendant from engag- 
ing in a conspiracy with other milk sellers 
to hamper the sale of milk by plaintiff and 
particularly to restrain defendant from doing 
any act to compel plaintiff to enter any 
agreement containing such a clause. 


[Motion] 


This motion is for a temporary injunction 
to restrain defendant from any act compel- 
ling plaintiff to enter into the agreement 
pending trial. 


[Issue] 


The main issue is whether this is a labor 
dispute. That in turn depends on whether 
the inclusion of the clause is in furtherance 
of a legitimate labor purpose or whether it 
is the consequence of agreement between 
the other milk dealers and the unions who 
represent their employees to hamper and 
restrain plaintiff in order to do away with 
the competition plaintiff’s activities afford. 
Merely stating this question shows that it 


is one of great extent which does not 
lend itself to resolution upon affidavits. 
| 69,052 
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[Illegal Threat to Business] 


In practice the proposed clause protects 
plaintiff in the activities it has been pursuing 
except in one possible particular. If they 
would wish to open a new depot, not in- 
volving a change of location from an old 
one they could not do so. Of course this 
is no answer to the plaintiff’s contention. 
If the clause constitutes an illegal threat to 
their business they should not be forced to 
enter into it regardless of the fact that it 
does them no immediate harm. The refusal 
of the first arbitrator to deal with the ques- 
tion on its legal basis leads to the belief 
that the solution does not lie in arbitration. 


[No Immediate Threat] 


The parties are in agreement as to the 
balance of the contract. The union points 
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out, and there is force in the contention, 
that as yet it has done nothing and threat- 
ened nothing in the way of a strike or 
picketing of plaintiff. So that plaintiff is 
being put to no immediate inconvenience. 
It may well be that no such action will be 
taken until the question raised by the com- 
plaint has been tried. 


[Injunction Denied] 


Under the circumstances the application 
for temporary relief is denied at this time. 
Plaintiff may renew the application if the 
situation changes adversely. Upon such ap- 
plication immediate hearings could be ar- 
ranged. Order signed. 


[69,053] Idle Wild Farm, Incorporated v. W. R. Grace & Co., Inc. 
In the United States District Court for the Southern District of New York. Civ. 


123-46. Filed May 20, 1958. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Depositions—Scope of Examination.—In an action charging that a seller of transparent 
shrinkable bags violated Section 2(e) of the Clayton Act, as amended by the Robinson- 
Patman Act, by referring to a competitor of the plaintiff in advertising and omitting any 
reference to the plaintiff, the seller’s motion for an order requiring the president of the 
plaintiff to answer certain questions which he refused to answer upon the taking of his 
deposition was granted. The categories of the questions were relevant to the subject 
matter of the action, and an examination of the particular questions in each of the cate- 
gories revealed none that were outside the scope of permissible examination. The plain- 
tiff’s motion for an order terminating or limiting the examination was denied on the 
ground that the examination was neither oppressive nor conducted in bad faith. 


See Private Enforcement and Procedure, Vol. 2, J 9013.775. 
For the plaintiff: Reich, Spitzer and Feldman, New York, N. Y. 
For the defendant: Cahill, Gordon, Reindel and Ohl, New York, N. Y. 


Memorandum 
[Deposition] 


Dimock, District Judge. [Jn full text]: 
Defendant moves pursuant to Rules 26 
and 37, F. R. Civ. P. for an order direct- 
ing Jacques Makowsky, president of plain- 
tiff, to answer certain questions which he 
refused to answer upon the taking of his 
deposition. Plaintiff cross-moves pursuant 
to Rules 26 and 30, F. R. Civ. P., for an 
order terminating or limiting the examina- 
tion of Makowsky. 
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[Antitrust Violation Alleged] 


Plaintiff in this action is engaged in the 
business of producing and marketing “eat- 
ing items” called Rock Cornish Game Hens. 
Defendant sold transparent shrinkable bags 
to plaintiff which plaintiff used to package 
its product. Plaintiff alleges in its com- 
plaint that defendant in its advertising has 
referred to a competitor of plaintiff, Vi-Bo 
Farms, as a user of said bags, but that it 
has omitted any reference to plaintiff and 
that defendant has thereby discriminated 
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against plaintiff in violation of section 2(e) 
of the Robinson-Patman Act, 15 U. S. C. 
§13(e). Plaintiff alleges damage in the 
amount of $250,000 and demands recovery 
of treble that amount. 


[Permissible Questions] 


The questions which defendant moves the 
court to require Mr. Makowsky to answer 
are within the scope of examination as de- 
fined by Rule 26(b) which provides: 


“Unless otherwise ordered by the court 
as provided by Rule 30(b) or (d), the 
deponent may be examined regarding any 
matter, not privileged, which is relevant 
to the subject matter involved in the 
pending action * * *, It is not ground 
for objection that the testimony will be 
inadmissible at the trial if the testimony 
sought appears reasonably calculated to 
lead to the discovery of admissible evi- 
dence.” 


Plaintiff has classified the questions as re- 
lating to (a) plaintiff's competitors, (b) 
plaintiff's lost customers, (c) the origina- 
tion of the Rock Cornish Game Hens 
and that name, (d) plaintiff’s advertising and 
(e) the names of plaintiff’s stockholders and 
the amount of its outstanding stock. Many 
of the questions in categories (a) through 
(d) seem especially relevant to the extent 
of plaintiff's damages resulting from the 
alleged infringement. Questions as to whether 
there was a trade association in the in- 
dustry and the names of plaintiff’s salesmen 
and brokers and what records plaintiff keeps 
seem “reasonably calculated to lead to the 
discovery of admissible evidence.” The 
categories of questions by their very nature 
are relevant to the subject matter of the 
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action and an examination of the particular 
questions in each of these categories reveals 
none that are outside the scope of per- 
missible examination under Rule 26. 


[Motion to Terminate or Limit] 


Rule 30(d) provides for termination of 
examination or limitation of the scope and 
manner of the taking of the deposition 
“upon a showing that the examination is 
being conducted in bad faith or in such 
manner as unreasonably to annoy, em- 
barrass, or oppress the deponent or party.” 
As I said in applying this Rule in Schwartz 
v. Broadcast Music [1955 TrapE Cases 
1672944 D2 GSS Db? NS Ys slouha Re Dai 
Sols 


“While federal courts are thus author- 
ized to prevent improper use of our 
liberal pre-trial examination procedures, 
this power has been and should be exer- 
cised sparingly lest it cripple the broad 
discovery intended by the Federal Rules.” 
Plaintiff has not sustained its claim that 

the examination has been oppressive. It has 
taken only six and one-half hours over the 
course of two days. The questions asked 
do not appear to be oppressive in nature. 
There is no showing by plaintiff that the 
examination has been or is intended to be 
conducted by defendant in bad faith. Thus 
there is no basis for an order limiting the 
scope of any further examination. See 
Schwartz v. Broadcast Music, supra; Banana 
Distributors v. United Fruit Company [1956 
Trave Cases f 68,445], D. C. S. D. N. Y., 19 
F. R. D. 244. Defendant’s motion is granted; 
plaintiff's cross-motion is denied. 


So ordered. 


[7 69,054] Richard S. Simpson v. Union Oil Company of California. 
In the United States District Court for the Northern District of California, Southern 


No. 37344. Filed June 3, 1958. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—When Injunctive 
Relief May Be Denied—Extension of Expired Lease—Absence of Continuing Loss.— 
Where an oil company allegedly refused to renew a gasoline station operator’s lease because 
the operator refused to comply with a retail price schedule fixed by the oil company, the 
operator was not entitled to a preliminary injunction to preserve the status quo until the 
operator’s antitrust complaint could be heard. The lease had expired by its own terms, 
and the court would not compel the making of a new lease. There was no longer a status 
quo to preserve. Furthermore, since the operator’s contractual relationship had terminated, 
he had no standing to enforce the antitrust laws on behalf of those who may have been 


aggrieved because of the alleged price fixing. 
{| 69,054 


Division. 
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See Private Enforcement and Procedure, Vol. 2, J 9023.05, 9026.15. 
For the plaintiff; Maxwell Keith, San Francisco, Cal. 
For the defendant: Moses Lasky; Richard Haas; and Brobeck, Phleger & Harrison, 


all of San Francisco, Cal. 


Memorandum Opinion and Order 


Georce B. Harris, District Judge [Jn full 
text]: Plaintiff operates a Union Oil Serv- 
ice Station in Fresno. For the past two 
years he has been a lessee of defendant, who 
has refused to extend plaintiff’s lease. By 
its terms, it expired on May 23, 1958. Two 
days before plaintiff’s term had run, he ob- 
tained an order to show cause and a tempo- 
rary restraining order against defendant in 
order to preserve the status quo until the 
Court should have an opportunity of hear- 
ing plaintiff’s alleged grievance in connection 
with a violation of the anti-trust laws. 
Plaintiff relied upon 15 U.S. C. A. 26 as the 
basis for seeking injunctive relief. 


[Antitrust Claim] 


The substance of plaintiff’s complaint is 
that defendant, acting under a consignment 
agreement for the disposition of gasoline 
products, has sought to fix retail prices. 
When plaintiff, in order to meet competi- 
tion, refused to comply with defendant’s 
price schedule, he was informed that he 
would not have his lease renewed. In order 
to protect his interest in the leased premises 
and to obtain an extension of the lease, 
plaintiff has initiated the present action. 


[Lease Expired] 


Defendant contends that as of this time 
there is no contract outstanding. Since the 
lease expired by its own terms on May 23rd, 
the Court will not compel defendant to 
grant an extension. United States v. Klear- 
flax Linen [1944-1945 Trape Cases { 57,407], 
63 F. S. 32, 42; United States v. Bausch & 


Lomb [1944-1945 Trape Cases 57,224], 321 
U. S. 707. This Court has previously ruled, 
in Meyberg Co. v. Eureka Williams Corpora- 
tion [1954 Trape Cases § 67,834], 215 F. 2d 
100, that it will not compel the making of a 
new lease. See also, Hudson Sales Corp. v. 
Waldrip [1954 Trapve Cases { 67,694], 211 F. 
2d 268. 


[No Standing to Enforce Laws] 


There is no longer a status quo to pre- 
serve, plaintiff’s lease having expired (Hershel 
California Fruit v. Hunt Foods [1953 TRADE 
Cases { 67,474], 111 F. S. 732; Ball v. Para- 
mount Pictures [1944-1945 TrapE CASES 
q 57,299], 57 F. S. 505, 507). Furthermore, 
since -plaintiff’s contract relationship has 
terminated, he has no standing to enforce 
the anti-trust laws on behalf of those who 
may be aggrieved because of alleged price 
fixing contracts (Zenith Radio v. R. C. A. 
{1952 Trape Cases § 67,401], 106 F. S. 561, 
576; United States v. Borden Co. [1954 TRADE 
CASES { 68,754], 347 U. S. 514, 518; cf. Klors, 
Inc. v. Broadway Hale Stores, Inc., CCA 
(9th) # 15380, CCH 1958 Trape CAsEs par. 
69,007, decided Mar. 28, 1958). 


If plaintiff has a cause of action for de- 
fendant’s alleged breach of a contractual 
relationship, he is not without remedy, 
which is adequate to compensate him (Cap- 
peta v. Atlantic Refining Co., 74 F. 2d 53). 


[Injunction Denied] 


Accordingly, it is ordered that plaintiff's. 
motion for a preliminary injunction be, and 
the same hereby is, denied, and the tempo- 
rary restraining order be, and the same 
hereby is, terminated. 


[69,055] United States v. Erie County Malt Beverage Distributors Association; 


Erie County I, D. Malt Beverage Association, also known as Erie County Importing Malt 
Beverage Distributors Association; Erie Beer Company; Kahkwa Beer Company; Carney 
& Sperry Beer Distributors; East Side Beer Company; George B. Barber; Raymond J. 
Felbinger; Louis Sawicki; Ralph A. Deck; Edward S. Schaaf; George J. Leach; Russell 
O. Suleski; and Robert E. Carney. 


In the United States District Court for the Western District of Pennsylvania. Civil 
Action No. 436 Erie. Filed May 28, 1958. 


Case No. 1295 in the Antitrust Division of the Department of Justice. 
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Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing— 
Beer.—Beer distributors, trade associations, and individuals were prohibited by a consent 
decree from entering into any agreement to control or fix prices, discounts, mark-ups, 
margins of profit, or any other condition at which beer may be sold. 


See Combinations and Conspiracies, Vol. 1, J 2011.181. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing— 
Coercion and Intimidation—Beer distributors, trade associations, and individuals were 
prohibited by a consent decree from entering into an agreement to induce, compel, or 
‘coerce (1) any person to adhere to prices, discounts, mark-ups, margins of profit, delivery 
charges, or other conditions for the sale of beer, (2) any person to adhere to hours or 
holidays which are observed in the sale of beer, or (3) any brewer or importing distribu- 
tor to establish or enforce minimum or suggested resale prices, discounts, mark-ups, or 
‘margins of profit at which beer may be sold to third persons. 


See Combinations and Conspiracies, Vol. 1, J 2011.091. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Discrimina- 
‘tion.—Beer distributors, trade associations, and individuals were prohibited by a consent 
decree from entering into any agreement to give preference to certain brewers or import- 
ing distributors of beer on the condition that the brewer or importing distributor establish 
and enforce minimum or suggested retail prices, discounts, mark-ups, or margins of profit. 


See Combinations and Conspiracies, Vol. 1, J 2011. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Coercion and 
Intimidation—Boycott Discrimination—Beer distributors, trade associations, and indi- 
viduals were prohibited by a consent decree from entering into an agreement to boycott, 
discriminate against, or coerce or induce any brewer or importing distributor to boycott or 
discriminate against any person or group or class of persons who produce, sell, or dis- 
tribute beer. They were also prohibited from refusing to sell beer at nondiscriminatory 
prices. 


See Combinations and Conspiracies, Vol. 1, { 2005.533, 2005.575, 2005.630. 


Resale Price Fixing—Consent Decree—Practices Enjoined—Distribution of Resale 
‘Price Lists.—Beer distributors, trade associations, and individuals were prohibited by a 
consent decree from distributing or disseminating any price list to any person engaged in 
the sale or distribution of beer which purports to indicate any prevailing, standard, or 
established resale price of beer. 


See Resale Price Fixing, Vol. 1, J 3015. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Membership.—Beer distributors, trade associations, and individuals were prohibited 
‘by a consent decree from belonging to, organizing, becoming a member of, or participating 
in the activities of any trade association, the purpose or functions of which relate to the 
distribution or sale of beer contrary to any provision of the decree. 


See Combinations and Conspiracies, Vol. 1, J 2017.121. 


Department of Justice Enforcement and Procedure—Enforcement of Consent Decrees 
—Trade Associations—Consent of Member to Decree as Condition of Membership— 
Decree as Part of Association By-Laws.—A consent decree entered against beer dis- 
tributors and trade associations required each association to adopt by-laws embodying 
the prohibitions of the decree, to require all members to be bound by the by-laws incor- 
porating the provisions of the decree, and to expel from membership any member who 
shall violate such by-laws. 

See Department of Justice Enforcement and Procedure, Vol. 2, {| 8401.21, 8421. 


Department of Justice Enforcement and Procedure—Consent Decree—Permissive 
‘Provisions—Proposing Legislation—A consent decree entered against beer distributors 
and their trade associations provided that nothing in the decree should be deemed to 
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U.S. v. Evie County Malt Beverage Distributors Assn. 
prohibit the defendants from proposing or supporting legislation relating to the purchase, 
sale, or distribution of beer or from individually taking action as might be required by 
local, state, or federal legislation or regulation. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.48. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and W. D. 
Kilgore Jr., Worth Rowley, William L. Maher, Donald G. Balthis, John E. Sarbaugh, 
and James P. Tofani, Attorneys, Department of Justice. 


For the defendants: Frank B. Quinn, Joseph Barber, and Thomas Barber. 


Final Judgment 


Hersert P. Sorc, District Judge [In full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on June 
29, 1956; each of the defendants having 
appeared and filed their answers to said 
complaint denying the substantive allega- 
tions thereof and any violations of law; and 
the plaintiff and the defendants, by their 
respective attorneys, having severally con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue 
of fact or of law herein, and without admis- 
sion by any party in respect to any such 
issue; and the Court having considered the 
matter and being duly advised; 

Now, therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact or 
law herein, and upon the consent of the 
parties hereto, it is hereby 

Ordered, adjudged, and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and all the parties hereto. 
The complaint states a claim upon which 
relief may be granted against the defend- 
ants under Section 1 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,’ commonly 
known as the Sherman Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 
(A) “Person” means an individual, part- 


nership, firm, corporation, association, trus- 
tee or any other business or legal entity; 
(B) “Malt beverage” means any beer, 
lager beer, ale, porter, or similar fermented 
malt beverage containing one-half of one 
per centum or more of alcohol by volume, 
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by whatever name such beverage may be 
called; 

(C) “Brewer” means any person who is 
engaged in the business of brewing and 
selling malt beverages; 

(D) “Importing distributor’ means any 
person engaged in the business of purchasing 
malt beverages from brewers and other 
sources located outside the Commonwealth 
of Pennsylvania as well as from brewers 
and other importing distributors located 
within the Commonwealth of Pennsylvania 
and of reselling such beverages in case lots 
to other importing distributors, distributors, 
retail outlets and home consumers; and 

(E) “Distributor” means any person en- 
gaged in the business of purchasing malt 
beverages from importing distributors and 
brewers located within the Commonwealth 
of Pennsylvania and of reselling such bever- 
ages in case lots to retail outlets and home 
consumers in Erie County, Pennsylvania. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant and to his or its officers, 
agents, servants, employees, subsidiaries, 
successors and assigns, and to all persons 
in active concert or participation with any 
defendant who shall have received actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 
[Concerted Practices Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agreement, 
understanding, plan or program among 
themselves or with any other person, to: 

(A) Control, fix, adopt, stabilize or main- 
tain prices, discounts, markups, margins of 
profits, delivery charges, or other terms or 
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conditions at which malt beverages are sold 
or offered for sale to third persons; 

(B) Induce, compel or coerce, or attempt 
to induce, compel or coerce any person to 
adhere to, police or enforce adherence to 
prices, discounts, markups, margins of profit, 
delivery charges, or other terms or condi- 
tions at which malt beverages will be sold 
to any person, or to any group or class 
of persons; 

(C) Induce, compel or coerce, or attempt 
to induce, compel or coerce, any person or 
group or class of persons to adhere to, 
police or enforce adherence to hours or 
holidays which are observed or to be ob- 
served in the sale or distribution of malt 
beverages; 

(D) Induce, compel or coerce, or attempt 
to induce, compel or coerce any brewer or 
importing distributor to establish, adopt, 
issue or enforce minimum or suggested re- 
sale prices, discounts, markups or margins 
of profit at which malt beverages are sold 
or offered for sale to third persons; 


(E) “Push” or give preference to malt 
beverages on the condition or understand- 
ing that the brewer or importing distributor 
thereof establish, adopt, issue or enforce, or 
agree to establish, adopt, issue or enforce 
minimum or suggested retail prices, dis- 
counts, markups or margins of profit thereon; 
and 

(F) (1) Boycott or otherwise refuse, 
or threaten to boycott or otherwise re- 
fure, to deal with; 

(2) induce, compel or coerce, or at- 
tempt to induce, compel or coerce, any 
brewer or importing distributor to boy- 
cott or otherwise refuse to deal with; 

(3) discriminate against or threaten to 
discriminate against; or 

(4) induce, compel or coerce, or attempt 
to induce, compel or coerce, any brewer 
or importing distributor to discriminate 
against 

any person or group or class of persons in 
connection with the production, sale or dis- 
tribution of malt beverages. 


Vv 
[Individual Practices Prohibited] 


Each defendant is enjoined and restrained 
from directly or indirectly: 

(A) Refusing to sell malt beverages on 
nondiscriminatory prices, terms and condi- 
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tions to any distributor or importing distrib- 
utor provided such sale is not prohibited 
by local, State or Federal law; 


(B) Distributing or disseminating in any 
manner any price list or price bulletin to 
any person engaged in the sale or distri- 
bution of malt beverages which purports 
to indicate any prevailing, standard or estab- 
lished resale price of malt beverages; 


(C) Inducing, compelling or coercing, or 
attempting to induce, compel or coerce any 
brewer, importing distributor or distributor 
to refrain from purchasing, selling or other- 
wise discriminating in the purchase or sale 
of malt beverages from or to any person or 
to any group or class of persons; and 


(D) Belonging to, organizing, becoming 
a member of, or participating in the activi- 
ties of any trade association or other 
organization, the purpose or functions of 
which relate to the distribution or sale of 
malt beverages contrary to any provision of 
this Final Judgment. 


VI 
[Specific Relief | 


Each defendant association is ordered and 
directed: 


(A) Within thirty (30) days after the 
entry hereof, to serve by mail upon each 
of its present and former members a con- 
formed copy of this Final Judgment; 


(B) To institute forthwith and to com- 
plete within three months from the date of 
entry of this Final Judgment such proceed- 
ings as may be appropriate and necessary 
to adopt by-laws incorporating therein Sec- 
tions IV, V and VII of this Judgment and 
require as a condition of membership or 
retention of membership that all present and 
future members be bound thereby in the 
same way that the defendants herein are 
now bound; 


(C) To furnish to each of its present and 
future members a copy of its by-laws 
adopted in accordance with subsection (B) 
of this Section VI; 


(D) To expel promptly from membership 
any present or future member who shall 
violate any of the provisions of its by-laws 
incorporating Sections IV, V and VII of 
this Final Judgment when the said associa- 
tion shall have knowledge of such viola- 
tion; and 
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(E) Within four months after the date of 
the entry of this Final Judgment.to file an 
affidavit with this Court and send a copy 
thereof to the plaintiff herein, setting forth 
the steps taken to comply with this Sec- 
tion VI. 

VII 


[Permissive Provision] 


Nothing in this Final Judgment shall be 
deemed to prohibit defendants from pro- 
posing or supporting legislation or the adop- 
tion of local, State or Federal regulations 
relating to the purchase, sale or distribution 
of malt beverages or from individually tak- 
ing action required by local, State or Fed- 
eral legislation or regulation. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted, 


(A) Access, during the office hours of 
said defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any of the matters contained in 
this Final Judgment; and 
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(B) Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers 
and employees of such defendant who may 
have counsel present, regarding such matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, said 
defendant shall submit such reports in 
writing to the Department of Justice as may 
from time to time be necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means pro- 
vided in this Section VIII shall be divulged 
by the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment, or as otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the amendment 
or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


[69,056] Independent Productions Corporation and IPC Distributors, Inc. v. 


Loew’s Incorporated, et al. 


In the United States District Court for the Southern District of New York. Civil 


Action 110-304. Filed May 29, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Deposition—Relevancy of Questions Relating to Political Beliefs and Associations—Privi- 
lege Under First and Fifth Amendments, United States Constitution—In an action 
charging that the defendants conspired to prevent and interfere with the production, 
distribution, and exhibition of a motion picture film produced and distributed by the 
plaintiffs, the trial court granted a motion to compel the president of the plaintiff-corporations 
to answer questions relating (1) to his political beliefs, associations, and associates and 
(2) to the reasons why he invoked the Fifth Amendment (United States Constitution) 
testimonial privilege before a Congressional committee, The first group of questions 
were relevant to the issue of conspiracy and to the issue of damages and causation of 
damages. The questions were designed to disprove the existence of a conspiracy and to 
prove that genuine and proper business reasons motivated individual rather than con- 
spiratorial conduct. Also, it was possible that political views and associations of the 
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plaintiffs’ officers and employees might have caused their motion picture to have been 
rejected by the public at the box office. Also, the questions in the second group were 
relevant to the subject matter of the action. The fact of possible criminality attaching 
to plaintiffs or their officers might tend to support the defense of denial of conspiracy by 
showing that the defendants acted reasonably and had sound business motives: Also, if 
the privilege had been asserted without justification, that fact might have an impact on 
the question of his present credibility as a witness. The trial court rejected the conten- 
tion that the answers to the questions were privileged by virtue of the First Amendment 
or Fifth Amendment to the United States Constitution. 


See Private Enforcement and Procedure, Vol. 2, J 9013.775. 


’ For the plaintiffs: Rosston, Hort & Brussel (George Brussel, Jr., and Eugene G. 
King, of counsel) for Independent Productions Corporation; and George Brussel, Jr. 
(George Brussel, Jr., and Eugene G. King, of counsel) for IPC Distributors, Inc. 


For the defendants: Louis Phillips for Paramount Pictures Corporation, Paramount 
International Films, and Paramount Film Distributing Corp.; Sidney Schreiber for Motion 
Picture Association of America, Inc., and Association of Motion Picture Producers; Ben- 
jamin Melniker for Loew’s Incorporated and Loew’s International Corporation; Dwight, 
Royall, Harris, Koegel & Caskey for Twentieth Century Fox Film Corporation, Twen- 
tieth Century Fox International Corporation, and Twentieth Century Fox Inter-America, 
Inc.; Robert W. Perkins for Warner Bros. Pictures, Inc., Warner Bros. Pictures Inter- 
national Corporation, and Warner Bros. Pictures Distributing Corp.; Cahill, Gordon, 
Reindel & Ohl for Radio Corporation of America; Spivak & Kantor for Richard S. Walsh 
and John J. Francovilla; Michael F. Mayer for Arthur Mayer; Adolph Schimel for Uni- 
versal Pictures Company, Inc., Universal Film Exchanges, Inc., and Universal Inter- 
national Films, Inc.; Schwartz & Frohlich (Myles J. Lane, of counsel) for Columbia 
Pictures Corporation and Columbia Pictures International Corporation. 


For prior opinions of the U. S. District Court, Southern District of New York, 
see 1958 Trade Cases {| 68,980 and 1957 Trade Cases {| 68,843, 68,615. 


[Nature of Action] 


HeErLAnNps, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
This is a private treble damage antitrust 
action by two corporate plaintiffs against 
one hundred and eight corporate and indi- 
vidual defendants engaged in various branches 
of the motion picture industry. Damages of 
$7,500,000 are sought in addition to the in- 
junctive relief. 

The gravamen of the action, commenced 


utors, Inc. The Lazarus deposition was 
taken for five days and then adjourned on 
May 29, 1957. In the course of the exami- 
nation, Lazarus refused to answer ninety- 
five questions or groups of questions. 


[Refusal To Answer Questions] 


Those questions may be classified, for 
purpose of analysis, into two categories. 
The first category relates to Lazarus’s pos- 
sible connections and beliefs of a subversive 


in September 1956, is that defendants have 
conspired to prevent and interfere with the 
production, distribution and exhibition of a 
film, “Salt of the Earth,” produced and dis- 
tributed by the two plaintiff corporations, 
Independent Productions Corporation and 
IPC Distributors, Inc. Defendants’ answers 
are, in substance, a general denial of the 
charges. 
[Pretrial Examination] 


On May 22, 1957, defendants commenced 
a pre-trial examination of Simon M. Laz- 
arus, president and sole stockholder of 
plaintiff-Independent Productions Corpora- 
tion and president of plaintiff-IPC Distrib- 
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character. The pertinent questions concern 
Lazarus’s association with and participation 
in the Communist Party and other subver- 
sive organizations; and his subscription to 
and reading of so-called subversive books 
and periodicals. The second category re- 
lates to the reasons for and truthfulness of 
Lazarus’s having invoked the Fifth Amend- 
ment in refusing to answer questions put to 
him in 1953 by the House Committee on 
Un-American Activities. The pertinent ques- 
tions revolve around the fact that, during 
the current pre-trial examination, Lazarus 
has answered the very questions that he 
had previously refused to answer when he 
appeared before the House Committee. 
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The refusal to answer questions in the 
first category is based upon the following 
grounds: 


“The question is objected to and the 
witness directed not to answer upon the 
ground that the information it seeks to 
elicit is neither relevant nor material to 
the subject matter of this action or rea- 
sonably calculated to lead to the dis- 
covery of admissible evidence; and upon 
the further ground that the question 
would require the disclosure of political 
beliefs and opinions of the witness and 
the identity of his political associates and 
associations in respect of which defend- 
ants’ counsel are not privileged to inquire 
and which the witness is not required to 
disclose, under the First Amendment to 
the Constitution of the United States.” 
Affidavit of George Brussel, Jr., dated 
September 25, 1957, p. 5, and Appendix 
OA apa AiiidavitOn \ivlesss|mmecdile, 
dated September 24, 1957, Schedule “A,” 
pp. 2-3. 

The refusal to answer questions in the 
second category is based upon the follow- 
ing grounds: 


A. The First Amendment (Affidavit of 
Myles J. Lane, dated September 24, 1957, 
Schedule “A,” p. 16); 


B. Relevancy (Affidavit of Myles J. Lane, 
dated September 24, 1957, Schedule “A,” 
DP lOwl7, Al. 22. and 24) and 


C. “Mr. Brussel (plaintiffs’ attorney): 
I would like the record to reflect that with 
respect to the other questions you put to 
this witness concerning his testimony be- 
fore the House Committee that we have 
neither asserted nor waived any consti- 
tutional privileges or immunities that we 
might have with respect to the other 
questions.” (Affidavit of Myles J. Lane, 
dated September 24, 1957, Schedule “A,” 
pp. 18, 21, 24 and 32.) 


[Motions] 


Defendants move, pursuant to F. R. C. P., 
Rule 37(a), for an order compelling Laz- 
arus, as president of the plaintiff-corpora- 
tions, to answer the questions listed in 
Schedule “A,” attached to the Myles J. 
Lane affidavit of September 24, 1957. 


Plaintiffs cross-move, pursuant to F. R. C. P., 
Rule 30(b), for an order sustaining plain- 
tiffs’ objections to those questions and di- 
recting defendants not to inquire into the 
subject-matter of those questions. 

Upon the oral argument, the parties dis- 
posed of a controversy relating to the pro- 
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duction of Lazarus’s personal income tax 
returns. 


PV RELEVANCE 
[General Rules] 


F. R. C. P., Rule 26(b), authorizes exam- 
ination of a witness “regarding any matter, 
not privileged, which is relevant to the sub- 
ject matter involved in the pending action.” 
Under this rule, the courts have permitted 
broad discovery. Any question that is in 
any way relevant to the subject-matter of 
the litigation is proper. Rose v. Bourne, Inc., 
15 F. R. D, 363 (S. D: N. Y. 1953) ; Laurens 
Mills v. John J. Ryan & Sons, Inc., 14 F.R. D. 
191 (S. D. N. Y. 1953); Mills Music Inc. v. 
Cromwell Music Inc., 14 F. R. D. 411 (S. D. 
N. Y. 1953); Kaiser-Frazer Corp. v. Otis & 
Cos. liek. RD 50.4 (Sa8 DN aay al Oe 
4 Moore, Federal Practice, para. 26.16 (2d ed. 
1950). 

Equally axiomatic are the propositions 
that it is no ground for objection that the 
testimony may be inadmissible at the trial 
[Rule 26(b); Engl v. Aetna Life Ins. Co., 
139 F. 2d 469 (2d Cir. 1943)]; and that dis- 
covery will be allowed unless the informa- 
tion sought is clearly irrelevant. [Laurens 
Mills v. John J. Ryan & Sons, Inc., 14 F.R. D. 
191¢(S SDENBY 31953) is 


While purely collateral points are not 
subject to discovery [Vilastor Kent Theatre 
Corp. v. Brandt [1955 TrapE CAsEs f 68,102], 
18 F. R. D. 199 (S. D. N. Y. 1955) ; 4 Moore, 
Federal Practice, para. 26.16 (2d ed. 1950)], 
discovery is proper on the issue of the cred- 
ibility of the witness. 4 Moore, Federal 
Practice, para. 26.16 (2d ed. 1950). 


Objections based on alleged irrelevancy 
must, therefore, be viewed in the light of 
the broad and liberal discovery principle 
consciously built into the Federal Rules of 
Civil Procedure. 


Questions in the First Category 


As noted, the questions in the first cate- 
gory relate to Lazarus’s political beliefs, 
associations and associates. The plaintiffs 
have charged the defendants with a con- 
spiracy in restraint of trade. One line of 
defense open to defendants would involve 
proof that the several defendants’ actions 
were individual and not conspiratorial. One 
method of proving this individuality of ac- 
tion is to demonstrate that such action on 
the part of a particular defendant was rea- 
sonably prompted and motivated by a con- 
dition which he had good and _ sufficient 
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reason to believe existed. In order to show 
that he was both reasonable and sincere in 
believing that the condition existed, it is 
permissible to show that the situation did 
in fact exist. 


That the reasonableness and good faith 
of a defendant’s actions are relevant to proof 
of individual, as distinguished from conspir- 
atorial, activity is a firmly established rule 
of evidence. Theatre Enterprises, Inc. v. Para- 
mount Film Distributing Corp. [1954 TRrapE 
Cases { 67,640], 346 U. S. 537 (1954); Fan- 
chon & Marco v. Paramount Pictures Inc. 
[1950-1951 Trape Cases § 62,909], 100 F. 
Supp. 84 (S. D. Calif. 1951) aff’d [1954 Trapr 
Cases { 67,843] 215 F. 2d 167 (9th Cir. 1954) 
(“no parallelism, conscious or unconscious, 
can overcome a finding of reasonableness’); 
United States v. Twentieth Century-Fox Film 
Corporation [1955 TrapE Cases { 68,205], 137 
F. Supp. 78 (S. D. Calif. 1955). 

All of the questions within the first cate- 
gory are designed to disprove a conspiracy 
and per contra to prove that genuine and 
proper business reasons motivated individ- 
ual conduct on the part of the individual 
defendants. Keeping in mind the unique- 
ness of the motion picture business as en- 
tertainment and its unavoidable sensitivity 
to public criticism, the Court clearly per- 
ceives that the challenged questions relate 
directly to matters that bear upon an indi- 
vidual defendant’s decision to do or not to 
do business with the plaintiffs. Cf. Scott v. 
RKO Radio Pictures Inc., 240 F. 2d 87 (9th 
Cir. 1957) ; Twentieth Century-Fox Film Cor- 
poration v. Lardner, 216 F. 2d 844 (9th Cir. 
1954); Loew’s Inc. v. Cole, 185 F. 2d 641 
(9th Cir. 1950). 

Plaintiffs argue that the specific factual 
data sought by defendants was not known 
to the public or to the motion picture in- 
dustry; and that, therefore, evidence of such 
facts could not support a defense of reason- 
ableness. Assuming arguendo that plaintiffs’ 
factual premise is correct, the Court is never- 
theless of the opinion that defendants should 
be permitted to show the true state of 
affairs in order to demonstrate that their 
belief was reasonable. A jury may find that, 
if a defendant believes a condition to exist 
and that the condition does exist, the de- 
fendant’s belief was reasonable. 


The questions are also relevant to the 
issue of damages and causation of damages. 
For example, it is possible that the political 
views and associations of plaintiffs’ officers 
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and employees may have caused “Salt of 
the Earth” to have been rejected by the 
public at the box-office. That possible re- 
jection may be attributable to such factors 
as the public’s dista[s]te for plaintiffs’ officers 
and employees or for the alleged propa- 
ganda contained in the film. 

Nothing said in this opinion constitutes 
a holding as to the admissibility of evidence 
upon the trial. The foregoing views con- 
cern the matter of relevance for purposes 
of a pre-trial deposition. 

Plaintiffs also argue that the questions 
were asked only to demonstrate tortious or 
illegal conduct on the part of plaintiffs and 
its officers, and that plaintiffs’ conduct of 
that character is not a legal defense in a 
private antitrust action because the policy 
of the Antitrust Laws is to protect the public. 
Fashion Originators’ Guild of America, Inc. v. 
F. T. C. [1940-1943 Trane Cases J 56,101], 
312 U. S. 457 (1941) ; Kiefer-Stewart Co, v. 
Joseph E. Seagram & Sons, Inc. [1950-1951 
TRADE CASES J 62,737], 340 U. S. 211 (1951). 

It is sufficient to point out that in both 
of the cited cases, the Court had first found 
that there was a conspiracy. 

In the case at bar, the evidence sought 
to be elicited by the questions bears upon 
the primary issue whether there was a 
conspiracy and whether the alleged dam- 
ages were caused by defendants. 

Moreover, under certain circumstances, 
the courts do inquire into the reasons, for 
the allegedly concerted action in relation 
to its effect on the particular industry. See 
Union Circulation Company, Inc. v. Federal 
Trade Commission [1957 Trade CASES 
168,637], 24> Bee 2d652" (2d Cir, 1957); 
Ruddy Brook Clothes, Inc. v. British & 
Foreign Marine Ins. Co., et al [1952 TRapvrE 
CAcms, {'07-244),. 195. F. 2de 865 Cth Gin 
1952); United States v. National Football 
League [1953 TrapE Cases { 67,614], 116 F. 
Supp. ol Om CH= ely. . Paw 1953) Opa Ontied 
States v. E. I. Du Pont De Nemours & Co. 
[1956 Trape Cases { 68,369], 351 U. S. 377, 
387 (1956). 

The Court concludes that the matters em- 
braced within the questions in the first 
category are relevant. 


Questions in the Second Category 


The questions in the second category, as 
already noted, relate to. the reasons why 
Lazarus invoked. the Fifth .Amendment 
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testimonial privilege before the House Com- 
mittee on Un-American Activities in 1953. 
The Court regards the questions jn this 
category as relevant to the subject-matter 
of the litigation. If the answers to those 
questions could have tended to incriminate 
Lazarus in 1953, i. e., the plea was properly 
taken, then defendants are entitled to know 
now what criminality could have possibty 
attached to the answers then withheld by 
Lazarus. 


The sought-for information should be sup- 
plied for two reasons. First, the facts of 
possible criminality attaching to plaintiffs 
or their officers would tend to support the 
defense of denial of a conspiracy by show- 
ing that defendants acted reasonably and 
had sound business motives. With respect 
to the issues raised by that defense, the 
possible criminality of the plaintiff-corpora- 
tions and their ranking personnel is a point 
of legitimate inquiry. 

Furthermore, such criminal acts as may 
be proved would be pertinent to the issue 
of credibility; and hence would be a proper 
subject of discovery. 


Secondly, if the Fifth Amendment privi- 
lege had been asserted without justification, 
that fact may have an impact on the ques- 
tion of Lazarus’s present credibility as a 
witness in this case. 


Plaintiffs contend that acts of miscon- 
duct, not resulting in conviction for a 
crime, are not the proper subject of cross- 
examination for purposes of impeachment 
and that, consequently, they are not rele- 
vant in pre-trial discovery. In support of 
their position, plaintiffs cite Little v. United 
States, 93 F. 2d 401 (8th Cir. 1937); United 
States v. Provoo, 215 F. 2d 531 (2d Cir. 
1954) and the cases cited in the Provoo 
case at page 536, no. 6. The cited decisions 
do not control the case at bar, because 
they were Federal criminal cases (and one 
District of Columbia civil case), in which 
the Federal courts use their own rules of 
evidence. See Federal Rules Cr. Proc., 
Rule 26. 


Without attempting to define the rule 
applicable in a Federal criminal case as to 
the scope of cross-examination concerning 
the witness’s prior refusal to answer ques- 
tions on constitutional grounds [Grunewald 
v. United States, 353 U. S. 391, 418-421, 426], 
this Court is of the opinion that in civil 
cases the Federal courts may use “the rules 
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of evidence applied in the courts of gen- 
eral jurisdiction of the state in which 
the United States court is held.” F. R. 
C. P., Rule 43. Such evidence is ad- 
missible to impeach credibility in the New 
York courts. See People v. Sorge, 301 
N. Y. 198 (1950); People v. Webster, 139 
N. Y. 73 (1893); People v. Giblin, 115 N. Y. 
196 (1889); Shepard v. Parker, 36 N. Y. 517 
(1867) McQuage v. City of New York, 285 
App. Div. 249, 136 N. Y. S. 2d 111 (1st Dept. 
1954); Butease v. Dion, 275 App. Div. 451, 
90 N. Y. S. 2d 851 (3d Dept. 1949); People 
v. Flynn, 275 App. Div. 350, 89 N. Y. S. 111 
(ist Dept. 1949); McCormick, Evidence, 
86-89 (1954); Holtzoff, Institute on Prac- 
tical Evidence, 18 F. R. D. 367, 375. 


It may develop that the answers to these 
questions have little probative value with 
respect to either of these points. For 
example, it is suggested in plaintiffs’ brief 
(pp. 33-34) that Lazarus may have invoked 
the Fifth Amendment because he believed 
that the Congressional Committee had 
reached the conclusion that Independent 
Productions Corporation was under the con- 
trol of the Communist Party and that it 
was being used for illegal activities; and 
that, therefore, association with such an 
enterprise was or could be incriminating. 
Lazarus may now feel that such a belief is 
no longer justified and that, therefore, the 
danger of incrimination for such association 
has passed. If this hypothesis be true, the 
defendants may be embarking upon a fruit- 
less line of questioning. At the present 
stage of proceedings, the Court deems the 
questions relevant to the subject-matter of 
the litigation for purposes of discovery. 


II. FIRST AMENDMENT PRIVILEGE 


Plaintiffs argue that their president, La- 
zarus, may refuse to answer questions 
because the answers to the first category 
of questions are privileged by virtue of the 
First Amendment. Defendants deny the 
existence of a first Amendment testimonial 
privilege and also contend that, if arguendo 
Lazarus had such a privilege, it was waived 
by plaintiffs’ instituting this action. 


The Existence of a First Amendment 
Testimonial Privilege 
* Ok Ok 
The Court concludes that in civil litiga- 
tion—where criminal penalties, censorship 
or abridgment of speech are not involved— 
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there is no testimonial privilege of silence 
based on the First Amendment. 


Waiver 


If it be assumed arguendo that there is a 
testimonial privilege based on the First 
Amendment, the Court would nevertheless 
be compelled to find a waiver of that privi- 
lege under the circumstances of this case. 

eo aki hk 


The Court therefore rules that these 
plaintiffs have waived whatever privilege 
they may have had by the bringing of this 
action. 


x x x 


Il. FIFTH AMENDMENT 


Plaintiffs claim that the questions in the 
second category call for answers that are 
privileged under the Fifth Amendment, and 
thus need not be answered. F. R. C. R,, 
RulesZo(b) at as 

Plaintiffs did not raise the Fifth Amend- 
ment privilege as an objection. At the 
taking of the Lazarus deposition, plaintiffs 
did, however, reserve any other constitu- 
tional privileges and immunities that Laza- 
rus might have. Such constitutional rights 
are not waived merely by the taking of a 
deposition. See F. R. C. P., Rules 26(e) 
and 32(c). 

KOK Ox 


The questions now posed do not violate 
Lazarus’s Fifth Amendment rights unless 
the answers presently tend to incriminate 
him. Such incrimination has not been 
claimed. 
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Finally, for the same reasons presented 
in discussing the waiver of the First Amend- 
ment privilege, the Court is of the opinion 
that plaitniffs must be deemed to have 
waived whatever Fifth Amendment privi- 
lege may have existed before this lawsuit 
was commenced. 


IV. PLAINTIFFS’ CROSS-MOTIONS 


So far as concerns matters other than 
the listed questions actually propounded to 
Mr. Lazarus, plaintiffs’ motion to limit the 
scope of defendants’ examination [F. R. 
C. P., Rule 30(b)] is premature. Any claim 
of privilege or irrelevancy should be raised 
by plaintiffs’ objection to specific questions 
when asked. The Court will not, in ad- 
vance, pass upon anticipated questions. See 
Jacobowitz v. Kremer, 7 F. R. D, 110 (S. D. 
N. Y. 1946); Smith v. Crown Publishers, Inc., 
14 F. R. D. 514 (S. D. N. Y. 1953); Brock- 
way Glass Co., Inc. v. Hartford-Empire Co., 
36 F. Supp. 470 (W., D.-N. Y. 1941); 4 
Moore, Federal Practice, para. 30.09 (2d 
ed. 1950). 


Plaitniffs’ cross-motion to sustain the 
objections to the listed questions is denied 
for the same reasons that the Court has 
granted defendants’ motion to compel plain- 
tiffs’ president to answer said questions. 
Defendants’ motion is granted. Plaintiff's 
cross-motion is denied. However, the Court 
sustains plaintiffs’ objections based upon 
the form of the question with respect tq the 
questions numbered 48, 65, 66 and 73, as 
set forth in Appendix “A” attached to the 
affidavit of Myles J. Lane. 


Settled order on notice within seven days 
from the date hereof. 


[7 69,057] Banana Distributors, Incorporated; Percival B, Elbaum; Edith Elbaum; 
Joan S. Elbaum and Jerome D. Elbaum, minors, by Percival B. Elbaum, their guardian 
ad litem; and The Inland Corporation v. United Fruit Company; Fruit Dispatch Com- 


pany; and John A. Werner. 


In the United States District Court for the Southern District of New York. Civil 


No. 87-361. Filed May 8, 1958. 


Clayton and Sherman Antitrust Acts 


Monopolies—Monopoly Power—Sufficiency of Evidence—Proportion of Market Con- 
trolled—Profit Margin—In a banana jobber’s action charging an importer of bananas 
and its subsidiary sales agent with monopolizing the Connecticut banana market, motions 
for a dismissal and a directed verdict were denied. There was evidence indicating, among 
other things, that the defendants imported by water through the port of New York, 
during the three year period in question, at least 61 per cent of all such water-borne 
that a substantial jobber in the area could not carry on his business with- 
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importations; 
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out purchasing bananas from the defendants; and that the defendants’ profits per dollar of 
sales in the United States rose from 20 per cent in 1941 to 47 per cent in 1947 and receded 
to 31 per cent in 1952. Noting that some of the evidence offered was subject to. certain 
attack, the court held that factual issues on the question of monopoly power were pre- 
sented for the consideration of a jury. The defendants’ profit margin was a factor which 

could properly be considered by a jury in determining the monopoly power issue. Also, 
’ the ability to control or fix prices was an indicia of monopoly power. 

See Monopolies, Vol. 1, § 2530.10, 2530.30, 2530.40. 


Monopolies—Practices as Evidence of Monopolization—Abuse of Monopoly Power— 
Price Fixing—In an action charging an importer of bananas and its subsidiary sales 
agent with monopolizing the distribution of bananas in Connecticut, motions for a dis- 
missal and a directed verdict were denied where evidence was offered indicating that the 
defendants exercised monopoly power over the market by fixing prices and engaging in 
other practices. The question of whether or not the defendants engaged in price main- 
tenance or stabilization was a critical issue because price fixing combinations and agree- 
ments are illegal per se, the ability to fix or control prices is an indicia of monopoly 
power, and price fixing constitutes an illegal abuse of monopoly power. Evidence indi- 
cated that there was a substantial rigidity in the prices received by the defendants for 
their bananas during the period in question. Whether the relative stability of the price 
level resulted from the defendants’ alleged price fixing or whether, as they contended, it 
resulted from the reasonableness of the asking price was a question of fact for the jury. 
The test is not whether the prices received were absolutely rigid, but, rather, whether 
they were abnormally rigid in view of the nature of the commodity sold. Also, the court 
ruled that allegations that the defendants dumped bananas on the market and induced 
certain jobbers, in a glut period, to buy available fruit at the full seaboard price in return 
for subsidy payments and a promise of supplies in times of scarcity might have some 
bearing on the issue of price fixing. 


See Monopolies, Vol. 1,  2610.600. 


Monopolies—Practices as Evidence of Monopolization—Refusal to Deal.—In an action 
charging an importer of bananas and its subsidiary sales agent with monopolization of 
the Connecticut banana market, motions for a dismissal and a directed verdict were 
denied where evidence was presented from which a jury might conclude that the de- 
fendants engaged in refusals to sell which might have served to perpetuate their market 
status and affect the price of bananas ultimately charged to the consuming public. While 
an individual trader, in the absence of conspiracy or monopoly, has full freedom to refuse 
to sell to any person for any reason, one having monopoly power cannot lawfully refuse 
to sell in order to influence prices or maintain or extend his power over the market. 


See Monopolies, Vol. 1, [ 2610.720. 


Monopolies—Practices as Evidence of Monopolization—Allocation or Distribution 
System.—In an action charging an importer of bananas and its subsidiary sales agent 
with monopolization of the Connecticut banana market, motions for a dismissal and a 
directed verdict were denied where there was a factual issue as to the legality of the 
defendants’ method of allocating bananas among its customers. Whether any illegality 
attached to the defendants’ distribution system depended in the first instance upon 
whether the defendants had monopoly control and used it in the distribution system to 
control prices or maintain effective market control. The contention that an auction system 
was the only legal distribution method available to the defendants was held to be un- 
tenable. Such a method might be inequitable to small banana jobbers and might, in fact, 
result in increased concentration of economic power among a few powerful jobbers. 
An allocation system alone, without further factors, is not inherently illegal as a method 
of distribution in times of scarce supply. However, an allocation system is illegal if 
used by a producer having monopoly power as a device to influence prices or to maintain 
or extend effective market control. Also, a jury could consider the plaintiff’s claims that 
jobbers who purchased from competitors of the defendants received less favorable treat- 
ment in times of scarcity, that jobbers were urged to purchase in time of glut to insure 
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quotas in time of scarcity, that the defendants conducted surveillances of jobbers’ pur- 
chases from competitors, and that the defendants compelled a retail grocery chain to 
recommence its own banana ripening processes for the purpose of restraining the plaintiff 
from competing with another jobber. 


See Monopolies, Vol. 1, § 2610.800. 


Combinations and Conspiracies—Conspiracy—Single Trader—Parent and Subsidiary 
Corporations—No Defense to Charge of Monopolization—In a banana jobber’s ac- 
tion charging an importer of bananas and its subsidiary sales agent with having 
monopolized and conspired to monopolize and restrain trade with repect to the importa- 
tion and distribution of bananas in the State of Connecticut, motions for a dismissal and 
a directed verdict were denied without considering the conspiracy charge. Even if the 
relationship of the two defendants, by reason of their agency contract, constituted only 
one unit, that is, a “single trader,” they might still be liable under proof of monopoly 
power, exercised to accomplish an illegal purpose. : 


See Combinations and Conspiracies, Vol. 1, J 2005.828. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recover- 
able—Sufficiency of Proof—Actual Damages.—In a treble damage action charging an 
importer of bananas and its subsidiary sales agent with monopolizing the Connecticut 
banana market, evidence indicating that a banana jobber was damaged as a result of the 
defendants’ alleged violations of the antitrust laws was held sufficient for the consideration 
of a jury; therefore, motions for a dismissal and a directed verdict were denied. The 
recovery of damages in a private antitrust action depends upon proof of the defendants’ 
antitrust violation, proof that the violation was the proximate cause of the plaintiff’s 
injury, and proof of the extent of the plaintiff's injury. Evidence tending to prove the fact of a 
plaintiff’s injury may also prove its extent. A jury may conclude as a matter of just and reason- 
able inference from the proof of a defendant’s wrongful acts and the tendency of such acts to 
injure the plaintiff’s business, and from an evidence of decline in profits and values shown to be 
attributable to no other causes, that the defendant’s wrongful acts caused damage to 
the plaintiff. 


See Private Enforcement and Procedure, Vol. 2, J 9011.250. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Loss of Profits—Loss of Goodwill Value.—In a treble damage action charging an im- 
porter of bananas and its subsidiary sales agent with monopolizing the Connecticut 
banana market, evidence indicating that a banana jobber was damaged as a result of alleged 
antitrust violations by the defendants was sufficient for the consideration of a jury; there- 
fore, motions for a dismissal and a directed verdict were denied. The jobber presented 
an accountant who testified as to an exhibit referring to prospective estimated profits 
of the jobber based upon the alleged assumption that the jobber, in the absence of 
conditions of which it complained, could have obtained more bananas and marketed them 
during the damage period. While there was evidence which cast doubt as to the weight 
and credibility of the jobber’s testimony, the court ruled that it could not state that the 
jobber’s proof on the issue of lost profits was without any possible probative force. 
Also, the jobber had contended that its goodwill value decreased by reason of the de- 
fendants’ alleged violations of the antitrust laws. The court ruled that conflicting evidence 
as to the value of the jobber’s goodwill presented factual issues for a jury determination. 


See Private Enforcement and Procedure, Vol. 2, § 9011.400. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Damages for Alleged Overcharges.—In a treble damage action charging an importer of 
bananas and its subsidiary sales agent with monopolizing the Connecticut banana market, 
evidence indicating that a banana jobber was damaged as a result of alleged antitrust 
violations by the defendants was sufficient for consideration of a jury; therefore, motions 
for a dismissal and for a directed verdict were denied. In order to establish damages for 
price overcharges, a plaintiff must prove that the defendant illegally increased the price 
of the plaintiff’s supplies, and that the plaintiff’s selling price did not rise enough to 
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compensate for the rise in cost so that there was no passing on of the alleged overcharge 
to the plaintiff's customers. When a plaintiff buys goods for resale, its claim for damages, 
based upon price overcharge, will generally fail in the absence of a showing that its 
margin of profit was reduced by the defendant’s allegedly illegal price. In the instant 
case, the court ruled that the jobber’s calculation of the claimed overcharge was subject 
to substantial criticism, and that a much more accurate statement of alleged loss was 
available. However, the proof of the jobber amounted at least to some evidence on which 
to predicate jury consideration of a claim of overcharge. 


See Private Enforcement and Procedure, Vol. 2, { 9011.400. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Defense of In Pari Delicto—In a banana jobber’s treble damage action 
charging a banana importer and its subsidiary sales agent with monopolizing the banana 
market in Connecticut through various illegal practices, there was an insufficient basis for 
the defense that the plaintiff had been guilty of antitrust violations and, therefore, motions 
for dismissal and a directed verdict were denied. It was claimed that the plaintiff urged 
a reduction of a competing jobber’s allocation of bananas so that the plaintiff could 
strengthen its own position in the market; that the plaintiff wanted the defendants to 
reduce their allocation of bananas to a super-market grocery chain so that the plaintiff 
could secure the chain’s business; that the plaintiff complained when the defendants sold 
bananas to new customers rather than allotting additional amounts to the plaintiff; that 
the plaintiff entered into, or attempted to enter into, an agreement with a fellow jobber 
whereby they would not compete with each other in certain geographical areas; and 
that the plaintiff proposed to take over the defendants’ distribution operation in a certain 
area. The court noted that the last two charges had been barred by the statute of limita- 
tions, that the plaintiff's other activities had been limited chiefly to declarations of its 
wishes with respect to the batianas it would like to receive from defendants, that what- 
ever benefits it received from the defendants’ allocation system presumably were derived 
in the normal course of business and involved no affirmative act of conspiracy on its 
part, and that plaintiff’s participation in the allocation system of defendants was probably 
a necessity in order to secure an adequate supply of suitable bananas. Also, the court 
noted that the effectiveness of im pari delicto as a defense has been considerably limited. 


See Private Enforcement and Procedure, Vol. 2, { 9010.475. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause— 
Motion for Dismissal—Motion for Directed Verdict.—In a treble damage action by a 
banana jobber charging a banana importer and its subsidiary sales agent with monopoliza- 
tion of the Connecticut banana market, motions for a dismissal and for a directed verdict 
were denied where, from the evidence submitted, a jury might conclude that the defendants 
violated the antitrust laws and that the plaintiff suffered damages in his business as a 
proximate result of such violations. 

See Private Enforcement and Procedure, Vol. 2, f 9014.25. 


For the plaintiffs: Smith, Mathews, Bell & Solomon (Blackwell Smith and Ernest 
Leff, New York, N. Y., and Arnold, Fortas & Porter, by Thurman Arnold, Washington, 
D. C., of counsel), New York, N. Y. 

For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl (Theodore 
Kiendl, Ralph M. Carson, Porter R. Chandler, Edwin J, Jacob, David G. Gill, and David 
L. Farley, of counsel), New York, N. Y. 

For prior opinions of the U. S. District Court, Southern District of New York, see 
1957 Trade Cases {[ 68,881, 68,876; 1956 Trade Cases {| 68,532, 68,446, 68,445, 68,343; and 
1955 Trade Cases ff 68,232. 


Opinion tried before a jury after a preliminary trial 
in reference to the statute of limitations, 
likewise before a jury, pursuant to Bertha 

RicuarD H. Lever, District Judge [Jn full Building Corporation v. National Theatres 
text]: This is an action for treble damages Corporation, 2 Cir., 1957 [1957 Trape CAsEs 
under the antitrust laws. The case was { 68,818, 68,860], 248 F. 2d 833, cert. denied 
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April 28, 1958. On the basis of the jury’s 
factual conclusions in the preliminary trial 
this court determined that a three-year New 
York statute controlled. (See Banana Dis- 
tributors Incorporated v. United Fruit Com- 
pany and Fruit Dispatch Company, D. C. 
S. D. N. Y., 1958 [1957] [1957 Trape Cases 
1 68,876], 158 F. Supp. 153; [1957 Trape 
Cases { 68,881] 158 F. Supp. 160). After a 
trial of the main issues lasting some thirty- 
nine court days, the jury disagreed. Motions 
by defendants under Rule 41(b) and Rule 
50 of the Federal Rules of Civil Procedure 
are now to be determined. 


[Parties] 


The only litigants involved at the conclu- 
sion of the trial were Banana Distributors 
Incorporated, plaintiff, and United Fruit 
Company and Fruit Dispatch Company, de- 
fendants, the action having been dismissed 
as to all other parties. The plaintiff, Banana 
Distributors Incorporated, is a banana job- 
ber, with its business located in Hartford, 
Connecticut. Defendant United Fruit Com- 
pany produces bananas in the Central American 
tropics and transports them to the United 
States, where the defendant Fruit Dispatch 
Company distributes the fruit. 


[Motions | 


On January 24, 1958, at the close of plain- 
tiff’s case, pursuant to Rule 41(b) of the 
Federal Rules of Civil Procedure, the de- 
fendants severally moved for dismissal upon 
the merits on the ground that upon the 
facts and the law the plaintiff had shown 
no right to relief. Following argument, de- 
cision was reserved, At the close of all the 
evidence, the defendants renewed their 
previous motions and further moved for a 
directed verdict pursuant to Rule 50 of the 
Federal Rules of Civil Procedure, on which, 
after argument on February 11, 1958, deci- 
sion was also reserved. After disagreement 
of the jury, these motions were renewed by 
the defendant on February 20, 1958. Subse- 
quently, briefs and arguments thereon were 
presented on March 3, 1958. 


[Antitrust Claims] 


Plaintiff claims that defendants, United 
Fruit and Fruit Dispatch, have monopolized 
and have conspired to monopolize and to 
restrain trade with respect to the importa- 
tion and distribution of quality green bananas 
in the United States, and more particularly, 
in the Eastern Division of Fruit Dispatch 
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and the State of Connecticut. Plaintiff al- 
leges that United Fruit and Fruit Dispatch 
had monopoly control over the supply of 
bananas and have abused their monopoly 
power in various unlawful ways, described 
hereinafter, thereby causing damage to 
plaintiff. 


Plaintiff contends that this evidence sus- 
tains the following claims against the de- 
fendants: 

(1) That the defendants maintained and 
conspired to maintain an allocation system 
in the sale of bananas which deprived plain- 
tiff of competitive access to the market; 

(2) That as a result of this allocation 
system, defendants refused to sell plaintiff 
an adequate supply of bananas to operate 
its plants at a profit; 

(3) That the defendants monopolized and 
conspired to restrain trade and monopolize— 

(a) By fixing and stabilizing prices; 

(b) By refusing to sell; 

(c) By coercing jobbers to buy during 
periods of glut; 

(d) By granting rebates to certain cus- 
tomers; 

(e) By forcing jobbers to accept bananas 
either greater in quantity or lower in 
quality than such person would other- 
wise accept; 

(f) By penalizing jobbers because of 
purchases by them from competitors of 
defendants; 

By dumping bananas in order to 
fix and stabilize prices; 

(h) By selling bananas on the condi- 
tion or understanding that the jobber will 
comply with any instructions of the de- 
fendant Fruit Dispatch Company as to 
persons to whom the bananas may be 
sold by the jobber or the areas in which 
the jobber may sell the bananas pur- 
chased by him; 

(i) By allocating bananas; 

(j) By refusing to grant competitive 
access to defendants’ banana supply; 

(k) By requiring jobbers to buy in- 
ferior bananas at first-class prices; 
(4) That Fruit Dispatch Company and 

United Fruit Company, defendants, and 
Thomas Kalliches, Inc., not a defendant, 
conspired to refuse to sell bananas or to 
reduce sales to plaintiff in order to restrain 
and suppress competition between plaintiff 
and other jobbers; 

(5) That United Fruit Company and 


‘Fruit Dispatch Company, defendants, and 
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Canadian Banana Company and Meloripe 
Company, not defendants, conspired to fix 
and stabilize prices by dumping bananas. 
(See Plaintiff's Requested Instructions to 
Jury, Nos. 3 and 4.) 

In substance, the plaintiff has advanced 
two legal theories upon which to predicate 
a recovery for but a single set of allegedly 
illegal practices. The gravamen of plaintiff’s 
action, whether viewed from the standpoint of 
alleged monopolization or conspiracy is: 

(1) Price fixing; 

(2) Refusal to sell; 

(3) Use of an allocation system which, 
it is claimed, involved both of the above 
in such a manner as to preserve defendants’ 
effective market control over both the sup- 
ply and price of quality green bananas. 


[Defendants Contentions] 


The defendants contend, and sought at 
the trial to prove, that their distribution 
system did not involve price fixing or any 
illegal refusal to sell but, on the contrary, 
represented a legitimate business practice 
necessitated ‘by the nature of the banana 
business; that it was established to dis- 
tribute bananas as equitably as possible 
among all of defendants’ customers during 
periods of shortage; and that the plaintiff 
at all times received a fair and equitable 
share of the available banana supply. 


Likewise, the defendants claim and sought 
to prove that they attained their position 
of leadership in the banana market by su- 
perior skill, efficiency and scientific appli- 
cation. They assert that their dominance. 
if any, in the banana business was thrust 
upon them. However, the question is not 
how the defendants acquired their position 
of leadership, but, rather, whether that posi- 
tion gave them monopoly control over the 
market. If so, such dominance may have 
made otherwise valid business practices 
actionable. Congress, in the passage of the 
antitrust laws, has adopted a policy of con- 
trol of economic organization and business 
practice to which all must adhere. The 
purpose of Congress in passing this legis- 
lation was to use its constitutional power 
“to make of ours, so far as Congress could 
under our dual system, a competitive busi- 
ness economy.” United States v. South- 
Eastern Underwriters Ass'n [1944-1945 Trapr 
Cases 57,253], 322 U. S. 533, 559 (1944). 
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[Monopoly in Issue] 


For the purposes of determination of 
these motions, it appears that there was 
evidence from which a jury might conclude 
that during the pertinent three-year period, 
September 3, 1950 to September 3, 1953, 
(1) the defendants possessed monopoly 
power over the supply of quality green 
bananas in the Connecticut market; (2) the 
defendants exercised allocation or partial 
refusal to sell; (3) the defendants fixed 
prices; (4) the defendants’ distribution sys- 
tem was operated in such a manner as to 
preserve United Fruit’s effective market 
control over both the supply and price of 
quality green bananas. 


By reason of the foregoing considerations 
with respect to alleged monopolization, dis- 
missal is not appropriate. Consequently, 
a review by the court of the sufficiency of 
plaintiff's claims with respect to conspiracy 
is unnecessary to the decision of the present 
motions. Accordingly, the discussion which 
follows is devoted exclusively to a con- 
sideration of plaintiff's claims with respect 
to defendants’ alleged monopoly power and 
the asserted abuse thereof. 


LEGAL v. ILLEGAL REFUSAL TO SELL 


In the absence of conspiracy or monopoly, 
an individual trader has full freedom to 
refuse to sell to any person for any reason. 
See United States v. Colgate & Company, 
250 U. S. 300, 307 (1919). The exercise 
of control over customers to protect the 
seller’s goodwill and his product is not 
illegal per se. It has been said that it is 
of the essence of competition that the manu- 
facturer or wholesaler should and does have 
wide freedom in maintaining the quality of 
his distribution system. (See 103 University 
of Pennsylvania Law Review 847, 859, 
“Refusals to Deal under Federal Antitrust 
Law,” by Charles F, Barber.) Refusals to 
sell without more do not violate the law. 
Times-Picayune Publishing Company v. United 
States [1953 Trape Casrs { 67,494], 345 
U. S. 594, 624-625 (1953). A trader or 
manufacturer has a right to develop its 
enterprise intelligently by promoting pro- 
ductive ‘business relationships and channels 
of distribution, while abandoning those 
which are relatively barren. See Miller 
Motors, Inc. v. Ford Motor Company, D. C. 
M. D. N. C., 1957 [1957 Trane’ Cases 
{| 68,663], 149 F. Supp. 790, 808-809, affrmed 
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4 Cir., 1958 [1958 Trave Cases { 68,937], 
252 F. 2d 441. 


A single producer in a purely competitive 
market will ordinarily sell to all comers 
and is free not to do so if it chooses; but 
the situation is different when the producer 
has a substantial degree of monopoly power 
stemming from comparative size. “Within 
the limits of his monopoly position the 
producer can use refusal to sell as a device 
to influence prices. Moreover he has a 
Weapon with which to extend his power 
over the market.” (See 58 Yale Law Jour- 
nal 1121, “Refusals to Sell and Public Con- 
trol of Competition.”) Refusal to sell on the 
part of a producer having monopoly control 
in order to influence prices or to maintain 
or extend its effective market control is 
iliegal, as is any other device designed to 
accomplish these ends. See United States v. 
Griffith [1948-1949 Trape Cases J 62,245], 
334 U. S. 100, 107 (1948); United States v. 
Aluminum Co, of America, 2 Cir., 1945 
[1944-1945 Trape Cases 57,342], 148 F. 
2d 416, 427-428. 


Whether or not the defendants may be 
considered as a “single trader” is, therefore, 
not decisive. Even if the relationship of 
United Fruit Company and its subsidiary 
sales agent, Fruit Dispatch Company, by 
reason of the agency contract (Defendants’ 
Exhibit A-4), constitutes only one unit— 
that is, a single trader—the defendants might 
still be liable under proof of monopoly 
power, exercised to accomplish an illegal 
purpose. 

In Klor’s, Inc. v. Broadway-Hale Stores, 
Inc., decided by the United States Court 
of Appeals for the Ninth Circuit on March 
28, 1958 [1958 TrapE Cases { 69,007], a 
distinction was drawn between a refusal 
to sell which might result in a invasion of 
a private right without constituting a public 
wrong, and a refusal to sell which consti- 
tuted both a private and a public wrong. 
The former was held not to be actionable 
under the antitrust laws. No question of 
monopoly power or the illegal abuse there- 
of was involved, nor was it there alleged 
that the refusal to sell affected the price, 
quantity or quality of the product either 
directly or indirectly. 

In the case at bar, there is proof from 
which a jury might conclude that the de- 
fendants engaged in refusals to sell which 
may have served to perpetuate defendants’ 
market status and to affect the price of 
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bananas ultimately charged to the consum- 
ing public. It is clear, therefore, that, at 
least for the purpose of these motions, the 
refusals to sell (or partial refusals to sell) 
with which the defendants are charged, 
when considered with attendant facts and 
circumstances here present, may have con- 
stituted, per se, both a private wrong to the 
plaintiff and a public wrong actionable 
under the treble damages provision of the 
antitrust law (Title 15, U. S. C. A. §15). 


Monopoty Power 


There was, as I have said, sufficient evi- 
dence from which the jury could have held 
that the defendants had a monopoly power 
over the importation of bananas into the 
State of Connecticut in the period involved 
in this lawsuit. According to Plaintiff’s 
Exhibit 53, the importations by water of 
bananas into the United States by the 
United Fruit Company constituted the fol- 
lowing percentage of all such waterborne 
imports of bananas: 


LOS OM eee ee ee 73% 

LOS THR RE anetets. < G 70.3% 
1OS2 WEOEN Fane Alt, 65.5% 
1OSST. FHF. rae 65.2% 


Plaintiff's Exhibit 58 showed the weekly 
imports of bananas into the Eastern Di- 
vision based on weight and compares the 
United Fruit Company importations with 
those of Standard Fruit Company and other 
competitors. 

The defendants, by Exhibit W-3, entitled, 
“Water-Borne Arrivals of Bananas into the 
Port of New York in Terms of Stems,” 
contend that importations of Fruit Dispatch 
in percentage in relation to competitors de- 
clined from 80% of all banana importations 
in 1948 to 61% in 1952, while competitors’ 
importations increased from 20% in 1948 to 
39% in 1952. Thus, at least 61% of total 
imports in stems into the Port of New 
York were brought in by the defendants. 


It appears that in 1950, Standard Fruit 
sold 3,501,605 pounds of bananas in Con- 
necticut from their port of entry in New 
York, including 16,702 stems listed as being 
other than green bananas. (Plaintiff’s Ex- 
hibit 57, p. 12.) In the fiscal year ending 
October 31, 1950, plaintiff purchased 6,014,188 
pounds of green bananas. (Plaintiff's Ex- 
hibit 97.) 

In 1951, the total poundage of Standard 
Fruit bananas entered at New York and 
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sold in Connecticut, including 34,663 stems 
listed as being other than green bananas, 
was 6,152,335 pounds. (Plaintiff’s Exhibit 
57, p. 29.) Plaintiff's purchases of green 
bananas for the fiscal year ending October 
31, 1951 was 5,926,852 pounds. (Plaintiff’s 
Exhibit 97.) 

In 1952, the total poundage of Standard 
Fruit bananas entered at New York and 
sold in Connecticut, including 40,690 stems 
listed as being other than green bananas, 
was 7,339,553 pounds. (Plaintiff's Exhibit 
57, p. 46.) Plaintiff's purchases of green 
bananas for the fiscal year ending October 
31, 1952 was 4,611,053 pounds. (Plaintiff's 
Exhibit 97.) 

From January through September of 1953, 
Standard Fruit sold in Connecticut 4,451,066 
pounds of bananas entered at New York, 
including 30,466 stems listed as being other 
than green bananas. (Plaintiff's Exhibit 57, 
p. 58.) Plaintiff's purchases of green ba- 
nanas for the fiscal year ending October 31, 
1953 was 4,889,660 pounds. (Plaintiff’s Ex- 
hibit 97.) 


In respect to monopoly power of the 
defendants and its effect upon Banana Dis- 
tributors Incorporated, the plaintiff sub- 
mitted certain other evidence, including the 
following: Cos Masters, president of Thomas 
Kalliches, Inc., testified that in his opinion 
it would not have been possible during the 
period 1946 to 1953 for a substantial jobber 
to have conducted his business in supplying 
customers in the Eastern Division of the 
United States without getting supplies of 
bananas from Fruit Dispatch. (S. M. 162.) 
Percival B. Elbaum, president of the plain- 
tiff, also testified to a similar condition. 
(S. M. 3186.) Out of many importers, only 
R. B. Dixon & Company, Standard Fruit 
and Steamship Company and Eastern Ba- 
nana Company were able to bring in com- 
paratively regular supplies. (See Plaintiff's 
Exhibits 29, 54, 56, 58, 60.) Elbaum ap- 
parently purchased some bananas from com- 
petitors in 1951, 1952 and 1953. (S. M. 
816-817.) In the opinion of Masters, the 
general quality of the fruit imported by 
Standard Fruit, for example, was far below 
that of United Fruit. (S. M. 136-138.) 
Masters, in comparing the quality of 
bananas imported by Fruit Dispatch and 
Standard Fruit, said that the Standard ba- 
nanas had more gold than green, were hor- 
ribly marked, bruised, scarred, contained 
insert marks, maceration marks, etc. (S. M. 
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138.) and that the Standard Fruit Com- 
pany’s best, the Frisco, was not comparable 
to United Fruit Company’s Fortuna. (S. M. 
140.) R. B. Dixon & Company brought in 
Ecuador bananas, which did not have the 
desirability of the Central American varie- 
ties. (S. M. 158-159.) 


Defendants’ profit margin is another fac- 
tor which may properly be considered by a 
jury in determining whether the defendants 
had monopoly power. See United States v. 
General Electric Co., D. C. D. N. J., 1949 
[1948-1949 Trape Cases 62,352], 82 F. 
Supp. 753, 895. In this regard, plaintiff con- 
tended that the profit per dollar of sales by 
United Fruit in the United States rose from 
20% in 1941 to 47% in 1947, although re- 
ceding to 31% in 1952. (See Plaintiff's 
Exhibits 63, 64, 115.) On the other hand, 
defendants claimed that United Fruit’s profits, 
calculated upon its net worth, asserted to 
be a more reliable basis, were not at all 
unreasonable. (See Defendants’ Exhibits 
D-3A, J-3, K-3, I-3; S. M. 4421-4428.) 

The exact proportion of defendants’ share 
of the market may be open to some ques- 
tion. For example: (1) There is some un- 
certainty by reason of the use of varying 
comparisons based upon terms of weight 
and those based upon number of stems. 
The defendants contend that number of 
stems afford a more accurate basis of com- 
parison, while the plaintiff urges the use of 
weight; (2) The defendants point out that 
arrivals for Canadian and Southern Division 
customers are excluded and that shipments 
into the Eastern Division from the South- 
ern Division arrivals are excluded, referring 
to minutes, pp. 987-989, Plaintiff’s Exhibit 
60; (3) The defendants assert that Plain- 
tiff’s Exhibits 53 and 58 not only are fal- 
lacious because of the weight as against 
stems alleged inaccuracy, but because the 
testimony in respect to the quantity brought 
in by other importers is conjectural, re- 
ferring to minutes, pp. 327-328. 


While the proof which was adduced is 
subject to certain attack, it is my opinion 
that a factual issue thereon exists which, 
for the purposes of these motions, cannot 
be disregarded. 


Price Fix1nc 


The question of whether the defendants 
engaged in price maintenance or stabili- 
zation is a critical issue in this case, first, 
because price fixing combinations or agree- 
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ments are illegal per se—Kiefer-Stewart Co. 
v. Joseph E, Seagram & Sons, Inc. [1950- 
1951 Trape Cases { 62,737], 340 U. S. 211, 
213 (1951); e. g., United States v. Socony- 
Vacuum Oil Co., Inc. [1940-1943 Trape CASES 
150,030 310° U. S.50) 3222-223" (1040): 
United States v. Trenton Potteries Co., 273 
U. S. 392, 397-401 (1927); second, because 
the ability to fix or control prices is an in- 
dicia of monopoly power—see United States 
v, E. I. duPont de Nemours & Co. [1956 
TRADE CASES {J 68,369], 351 U. S. 377, 389, 
391 (1956); and third, because price fixing 
constitutes an illegal abuse of monopoly 
power—see United States v. Aluminum Co. 
of America, 2 Cir., 1945 [1944-1945 TrapE 
CASES { 57,342], 148 F. 2d 416, 427-428. 


The defendants contend that while their 
asking price remained constant, the prices 
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Conn. Sales of 
Standard Fruit 
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received by them in the Eastern Division 
varied. Some variation is undoubtedly in- 
evitable in the price of a perishable com- 
modity, the supply of which is subject both 
in quantity and quality to the exigencies of 
nature. The test is not whether the prices 
received by the defendants were absolutely 
rigid, but, rather, whether they were ab- 
normally rigid in view of the nature of the 
commodity sold. 


The following table, compiled from De- 
fendants’ Exhibits U-2 and V-2A, indicates 
that there was a substantial rigidity in the 
prices received by the defendants in the 
Eastern Division for their first-class green 
bananas during the period from January 
1951 through August 1953: 


Per Cent of Average Price 


Eastern Division United Fruit Obtained by 
Sales of Bananas Sold United Fruit 
United Fruit in the for 


Were at or Bananas Which Eastern Division First-Class 
Above $7.50 Were at Full Which Were Green Fruit 
Seaboard Price First-Class 

Date ($7.50) Green Fruit 

1951 

eichothaes anaes oe 16.5 90 90 $7.50 
Mebriaiyinae. en bee 54.2 89.8 90 $7.50: 
IIIS ot le, SR SOS oe 74.9 93.5 94 $7.50 
DAUD dl preety eater Ross cos 68.4 95.1 95 $7.50 
IN Teg Oo is Ela a ene 76.2 94.6 95 $7.50 
ANNE +5 Read ed Wifes) 75.1 96 $7.40 
Ail baka aes Reese e Se 46.6 88.2 89 $7 48 
AIC UISt eRe tae a 84.1 84 $7.50 
September ......... 82.6 86.4 87 $7.50 
October or wien. eee ck ley, 75 90 $7.42 
INovemDere.. s.0045.- 152 73.6 88 $7.42 
(Deceit Dee criss. oF 79.7 80 $7.50 
oe 82 $7.50 

Aide tay eee eee ae aa 58.4 81.9 P 
soph By Auer 91.7 87.7 88 $7.50 
IN Lavitdler ai, = BPE ae 89 91 91 $7.50 
PAT lees Soar, 7 90.6 91.4 93 $7.50 
Ny weet, PR AO) Oe 40.9 93.8 95 $7.50 
sane ee cere Ge? 26.7 85.9 86 $7.50 
aly hehactaaish tty: 14.9 78 81 $7.47 
EATIGUSTINY seo s Sopll 78.3 82 $7.45 
September tice os «: 21.6 63.1 78 $7.07 
October tas... ay 49.7 77 $6.66 
INfohWsanlyor . 2 se enbes 52.9 78.3 85 $7.37 
Wecentbetwe 404s 50.7 Ve, 89 eel 
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Per Cent of Per Cent of Per Cent of Average Price 
Conn. Sales of Eastern Division United Fruit Obtained by 
Standard Fruit Sales of Bananas Sold United Fruit 
Bananas Which United Fruit inthe Pikes 
Were at or Bananas Which Eastern Division First-Class 
Above $7.50 Were at Full Which Were Green Fruit 
Seaboard Price First-Class 
Date ($7.50) Green Fruit 
1953 
SNRUREW AY <p poh ade do 51.2 74.7 89 $7.24 
INGEN, fo nce nee. 100 90.4 90 $7.50 
INiaiChiane eee 93.8 90.3 90 $7.50 
PANO TG, oe are cee 91.6 92.3 92 $7.50 
IVa yoann i 67.7 91.6 92 $7.50 
Jie yez nc peel et tS, 64.6 92.4 93 7.50 
itil age raed heme xa 61.3 90.1 90 7.50 
NETO ea ee 74.1 91.3 91 $7.50 


Underlined [Italic] figures are for average monthly sales prices under the full $7.50 


seaboard price. 
See Defendants’ Exhibits U-2, V-2A. 


It appears from the foregoing table that: 

(1) The defendants obtained an average 
price of $7.50 per hundredweight for East- 
ern Division sales of first-class green bananas 
in 21 out of the 32 months from January 
1951 through August 1953; 

(2) The defendants received an average 
price of $7.40 or over per hundredweight in 
27 out of the 32 months during this period; 

(3) They secured an average price of at 
least $7.07 per hundredweight in 31 out of 
the 32 months during this period; 

(4) In 20 months out of the 32-month 
period, the defendants were paid the full 
seaboard price for all or practically all of 
their first-class green fruit sold in the 
Eastern Division; 

(5) In 14 out of the 32 months, 90% or 
over of all United Fruit bananas sold in the 
Eastern Division were at full seaboard price; 

(6) In 21 out of the 32 months, 80% or 
over of all United Fruit bananas vended in 
the Eastern Division were at full seaboard 
price; 

(7) In 27 out of the 32 months, 75% or 
over of all United Fruit bananas marketed 
in the Eastern Division were at full seaboard 
price; 

(8) In 30 out of the 32 months, 72% or 
over of all United Fruit bananas sold in the 
Eastern Division were at full seaboard 
price; 

(9) The percentage of United Fruit 
bananas sold in the Eastern Division at 
$7.50 per hundredweight during the period 
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from January 1951 through August 1953 ap- 
pears to have been considerably higher than 
the percentage of Standard Fruit bananas 
sold in Connecticut at or above this price. 

The validity of the foregoing chart inso- 
far as it seeks to compare Standard Fruit 
sales with those of United Fruit is to some 
extent subject to attack on the ground that 
the United Fruit percentages represent 
sales in the entire Eastern Division, whereas 
those of Standard Fruit cover only sales in 
Connecticut. However, it does not appear 
that the percentage of United Fruit bananas 
sold at full seaboard price in Connecticut 
was less than the percentage sold at that 
price in the Eastern Division as a whole. 

Plaintiff's Exhibit 41 may indicate the 
contrary. From this exhibit it appears that 
in the interior branches of the Eastern 
Division, including the Hartford branch, 
United Fruit first-class bananas sold at the 
full seaboard price in all weeks during 1948, 
1949 and 1951. In 1950, the full seaboard 
price was obtained in 47 out of the 52 weeks. 
In 1952, the full seaboard price was ob- 
tained in 41 out of the 52 weeks. 


The defendants may, perhaps with some 
justification, argue that a smaller percent- 
age of Standard Fruit bananas sold at a 
price of $7.50 per hundredweight than did 
those of United Fruit because the general 
quality of Standard Fruit bananas was in- 
ferior to those of United Fruit. To do so, 
however, might, on the other hand, empha- 
size the degree to which the defendants may 
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have preempted the Connecticut market in 
quality green bananas. 


The defendants have argued that the 
relative stability of the price level for their 
bananas resulted not from any price fixing 
scheme, but, rather, from the reasonableness 
of their asking price. However, this is a 
question of fact which must be left to the 
determination of a jury. 


Certain other phases of proof presented 
by plaintiff may bear on price fixing. For 
example: 

(1) Alleged dumping in Canada and in 
Massachusetts through Meloripe Fruit Com- 
pany, a subsidiary of defendants. The im- 
pact of the Canadian aspects of this alleged 
practice is weak, (See Plaintiff’s Exhibits 
40, 52, 111; S. M. 254, 528-531, 924, 928-930, 
1425, 1426, 1504, 1505, 1506, 1669, 3764-3766, 
3770.) As to Meloripe, some relationship 
to proof of possible price fixing may exist. 
(See Plaintiff’s Exhibits 40, 46, 149; S. M. 
947-950, 956, 963, 968, 1643-1647.) 

(2) Plaintiff's proof to the effect that de- 
fendants in 1950 in a glut period allegedly 
induced certain jobbers to buy available 
fruit at the full seaboard price in return for 
a promise to permit such jobbers to secure 
supplies in times of scarcity in return for 
subsidy payments totalling $125,000, subse- 
quently made, (S. M. 202-206, 247-254, 
1650-1653.) 


ALLOCATION OR DISTRIBUTION SYSTEM 


In the post-war period Fruit Dispatch 
Company, United Fruit Company’s sub- 
sidiary corporation and sales agent, allo- 
cated bananas among the thirteen branches 
in the Eastern Division on an _ historical 
basis, although this might be determined as 
of a particular moment. (Testimony of 
Joseph H. Roddy, vice-president of Fruit 
Dispatch, S. M. 1455-1456.) Each division 
manager was then completely free to “al- 
locate” as he chose during any period of 
shortage. (S. M. 1457.) The most recent 
normal supply situation might be used as a 
basis for distribution. (S. M. 1460.) Con- 
necticut purchasers were expected to pur- 
chase only through the Hartford branch 
and not through the New York office. (S. 
M. 1478.) 
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Elbaum testified that every Friday when 
Fruit Dispatch called him up, he was told 
he could only buy what was allocated for 
the following week. (S. M. 703-704.) He 
said John Madison, the branch manager of 
Fruit Dispatch at Hartford until April of 
1951, would tell him that out of the ships 
arriving in port the following week Elbaum 
was to have so many cars of certain va- 
rieties. (S. M. 705.) Madison said that the 
company during the post-war period might 
have expected that it was going to have a 
lot of fruit and then something happened— 
a blowdown, or a strike in the tropics, or a 
longshoremen’s strike in New York—which 
would force a change beyond its control. 


(S. M. 1550-1551.) 


Plaintiff’s assertion that an auction system 
such as that which was abandoned by the 
defendants in April of 1942 is the only legal 
distribution method available to the de- 
fendants is, in my opinion, untenable. See 
United States v. Paramount Pictures, Inc. 
[1948-1949 TrapE Cases § 62,244], 334 U. S. 
131, 164 (1948). Such a method may be 
inequitable to small banana jobbers and 
may in fact result in increased concentration 
of economic power among a few powerful 
jobbers. This is so because if bananas must 
go to the highest responsible bidder, those 
with the greatest purchasing power would 
seem to be in a favored position in times of 
scarcity. 


An allocation system alone, without fur- 
ther factors, is not inherently illegal as a 
method of distribution in times of scarce 
supply. See B. B. Rogers v. The Douglas 
Tobacco Board of Trade, Inc., 5 Cir., 1957 
[1957 Trape Cases § 68,706], 244 F. 2d 471, 
479. Nevertheless, an allocation system is 
illegal if used by a producer having monopoly 
power as a device to influence prices or to 
maintain or extend effective market control. 
See United States v. Griffith [1948-1949 TRapE 
Cases 962,246], 334 U. S. 100, 106-107 
(1948); United States v. Aluminum Co. of 
America, 2 Cir., 1945 [1944-1945 Trapr CASES 
{ 57,342], 148 F. 2d 416, 427-428; United States 
v. United Shoe Machinery Corp., D. C. D. 
Mass., 1953 [1953 TRADE Cases { 67,436], 110 
F. Supp. 295, 342, affirmed [1954 TRADE CASES 
J 67,755] 347 U. S. 521 (1954) 


1In B. B. Rogers v. The Douglas Tobacco 
Board of Trade, Inc., 5 Cir., 1957 [1957 TRADE 
CASES 168,706], 224 F. 2d 471, the court, in 
upholding the allocation system there involved, 
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stated: ‘‘This case does not involve any plan 
of market price fixing either directly or in- 
directly. There is, therefore, no conclusive 
presumption of illegality.’’ 
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Consequently, whether any illegality at- 
tached to the defendants’ distribution sys- 
tem here involved depends in the first instance 
upon whether the defendants had monopoly 
control and used it in the distribution sys- 
tem to control prices or maintain effective 
market control. 


In this regard the jury may also consider 
the following: 


(1) Plaintiff's claim that jobbers who pur- 
chased from competitors of defendants re- 
ceived less favorable treatment from Fruit 
Dispatch in times of scarcity; (S. M. 272, 
273, 842, 843, 884, 1570, 1572; Plaintifi’s Ex- 
hibits 36, 37, 38, 39.) 

(2) Plaintiff's assertion that jobbers were 
urged to purchase in time of glut to insure 
quotas in time of scarcity; (S. M. 1571.) 


(3) Defendants’ surveillance of jobbers’ 
purchases from competitors. (S. M. 422, 
423, 561, 565, 642.) 


The weight to be credited to such evi- 
dence may be questioned, but it cannot be 
ignored. ‘There is clearly a factual issue 
here. 


First NATIONAL StorES MATTER 


First National Stores is a super-market 
grocery chain which operated in the New 
England area. From 1944 until 1949, the 
plaintiff received a quota of United Fruit 
bananas to ripen for First National Stores 
and thereby derived opportunities to ex- 
pand plaintiffs market in Connecticut, thus 
competing in the territory of a fellow-jobber 
and banana broker known as Thomas Kal- 
liches, Inc. Plaintiff objected to the de- 
fendants’ withdrawal of this quota at the 
alleged insistence of Kalliches and contended 
that the defendants compelled the First 
National Stores to recommence its own rip- 
ening processes for the purpose of restraining 
plaintiff from competing with the customers 
of Kalliches. 


The plaintiffs original claims with respect 
to this First National Stores matter, the 
facts of which are hereafter more fully 
described, were apparently based both upon 
the theory of conspiracy and on the alleged 
abuse of monopoly power. Since, as al- 
ready indicated herein, there is proof upon 
the latter theory sufficient to necessitate the 
denial of these motions, we are not now 
considering the conspiracy phases. In any 
event, the plaintiff, faced with a three-year 
statute of limitations, contends that through 
the damage period from September 3, 1950 
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to September 3, 1953, the defendants il- 
legally persisted in a refusal to sell or a 
partial refusal to, and with a continued pur- 
pose and intent of restraining and prevent- 
ing plaintiff from competing with customers 
of Thomas Kalliches, Inc. 

Accordingly, I herewith summarize the 
extensive evidence as to this matter, as 
follows: 

(1) Prior to World War II, First Na- 
tional Stores purchased 10 to 15 carloads of 
bananas per week from Fruit Dispatch and 
ripened them in the First National plant at 
Hartford. At the same time it bought some 
ripened bananas from plaintiff; (S. M. 1249, 
1251-1253, 1254, 1256, 4492-4493A.) 


(2) In or about 1942, because of war 
limitations, reduced shipping, lessened im- 
portations, etc., First National’s Hartford 
ripening room was closed; (S. M. 4495, 4496.) 

(3) In 1944, a war-time arrangement was 
made whereby a quota for First National 
was delivered by Fruit Dispatch to plain- 
tiff at its New Haven plant for ripening and 
sale to First National; (S. M. 685, 1632-1638, 
1680-1681, 4497-4498, 4500, 4502, 5103, 5105, 
5108.) 


(4) Plaintiff clearly recognized the afore- 
said nature of the arrangement; (See De- 
fendants’ Exhibits O, P, U.) 


(5) Apparently, plaintiff, with this supply 
of additional bananas over and above its 
own quota, utilized it to extend the plaintiff’s 
market to more distant Connecticut fields; 
(S. M. 686, 1249, 1632, 1633, 1634.) 

(6) In 1945, First National reopened 
ripening rooms in Massachusetts, Maine 
and New Hampshire (S. M. 4503-4505), 
and there is definite indication that First 
National was planning to do so in Con- 


necticut; (S. M. 1559-1560, 1576-1577, 
4505-4509. ) 
(7) Thomas Kalliches, Inc., another 


Connecticut jobber and broker, and certain 
of its customers complained that plaintiff 
was using the First National “quota” to 
sell bananas in territories dominated by 
Kalliches, while they were unable to get 
enough bananas; (S. M,. 1338-1344, 1488- 
1490, 1497, 1498a.) 


(8) Whether the motives of the defend- 
ants were to aid Thomas Kalliches, Inc. 
or to deal fairly with all customers, or to 
prod First National Stores into an early 
reopening of its ripening room, or other- 
wise, a temporary cut to Elbaum of the so- 
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was made for one or two weeks; (Plaintiff's 
Exhibit 76; S. M. 1198-1201, 1209-1210, 
L207. 222,) 1223)5 4239-1240, 112665 -;1294, 
3707, 3716, 3717, 3753, 4514-4520, 4972.) 


(9) In June 1947, a new system of billing 
was initiated by the defendants. First Dis- 
patch sold bananas to First National 
Stores, but delivered them to plaintiff. For 
these bananas Fruit Dispatch billed to 
First National, plaintiff paid First National, 
First National paid Fruit Dispatch, and 
finally plaintiff billed First National for the 
ripe bananas which it sold and delivered to 
First National; (S. M. 1295-1297, 1301, 1303, 
1305, 1325-1330.) 

(10) Finally, in August 1949, after some 
delays, First National opened its newly- 
constructed Connecticut ripening rooms, where- 
upon plaintiff’s supplies allocated to it for 
First National by Fruit Dispatch were cut 
and thereafter Fruit Dispatch supplied First 
National directly with green bananas for 
ripening; (S. M. 1332, 1333, 4521-4524.) 

(11) From then on and more or less 
continuously, plaintiff sought more bananas 
for its own ripening rooms at Hartford 
(having closed its New Haven plant in 1949) 
and sought to induce Fruit Dispatch to limit 
the supply of bananas sent by it to First 
National in order to secure the First Na- 
tional market. Plaintiff sold an increasing 
percentage of its available product (received 
from various sources and ripened by it) 
to First National, which was not receiving 
completely adequate supplies from Fruit 
Dispatch. (S. M. 1333, 1382-1383, 1387-1415, 
5136; see Plaintiff’s Exhibit 86; Defendants’ 
Exhibit H-1, pp. 10, 11, 20, 21, 22.) In 1953, 
plaintiff sold a substantially greater quantity 
of bananas to First National than plaintiff 
had purchased from Fruit Dispatch. (See 
Plaintiff's Exhibit 86.) 

Irrespective of any alleged conspiracy or 
the alleged continuance thereof during the 
damage period, there is evidence in this 
case relating to the alleged abuses of 
monopoly power, as heretofore considered, 
on which a jury may predicate possible 
injury and damage in the three-year damage 
period if such facts, in their opinion, war- 
rant an award. 


DeFENSE oF IN Part DELIcTO 


The defendants at the trial raised the 
defense of In Pari Delicto. They pointed 
out the following facts: 
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(1) In March, 1952, as appears from a 
recorded telephone conversation between 
Elbaum and one Willard Summers (a Western 
banana jobber), Elbaum conceded to Sum- 
mers that what he wanted Werner of 
United Fruit to do was to hold First 
National Stores down to three cars of 
bananas a week so that Elbaum could in- 
duce First National to close its plant and 
let him handle the bananas; (See Defend- 
ants’ Exhibit H-1, p. 20.) 

(2) During the same telephone conver- 
sation in March 1952, Elbaum urged Sum- 
mers to induce Werner to reduce the 
banana distribution to Kalliches in an effort 
to restrain the sale of bananas to this 
competitor of plaintiff, thereby increasing 
plaintiff's position in the Connecticut 
market; (See Defendants’ Exhibit H-l, 
pueez:) 

(3) In the spring of 1951, according to 
Lawrence Carpenter, who became the Hart- 
ford branch manager of Fruit Dispatch at 
that time, Elbaum complained because Fruit 
Dispatch was selling bananas to new 
customers and that the fruit rightfully be- 
longed to Elbaum. 

Two other episodes were referred to by 
the defendants; One occurred in 1944, at 
which time Elbaum made an agreement or 
attempted agreement with Irving Bayer 
of Bayer Fruit & Produce Company (a 
banana jobber) by which Elbaum was to 
refrain from competing in certain areas and 
Bayer was to cover certain areas. (See De- 
fendants’ Exhibits W and C-4.) The second 
occurred in 1948, when, according to Ken- 
neth E. Redmond, now president of United 
Fruit, Elbaum proposed to take over the dis- 
tribution of bananas in the Hartford area 
for the defendants. 

Since these matters occurred before Sep- 
tember 3, 1950, they have little weight or 
merit in connection with this defense. What 
their import may have been prior to Sep- 
tember 3, 1950, is not pertinent here. 

As to the other features above mentioned, 
it appears: 

(1) That the plaintiff's activity was con- 
fined for the most part to declarations of 
its wishes with respect to the distribution of 
bananas sought to be obtained from the 
defendants; 

(2) That whatever benefits plaintiff may 
have received from the allocation system 
presumably were derived in the normal 
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course of business and involved no affirma- 
tive act of conspiracy on its part; 


(3) That to obtain an adequate supply 
of suitable bananas plaintiff was probably 
required to participate in the distribution 
used by defendants. 


In any event, the effectiveness of In Pari 
Delicto as-a defense has been considerably 
limited by the decisions in Kiefer-Stewart 
Co. v. Joseph E. Seagram & Sons, Inc. [1950- 
1951 TravEe Cases { 62,737], 340 U. S. 211 
(1951) and Moore v. Mead Service Co., 10 
Cir., 1951 [1950-1951 Trape Cases { 62,876] 
190 F. 2d 540, cert, denied 342 U. S. 902 
(1952). See Trebuhs Realty Co., Inc. v. 
News Syndicate Co., Inc., D. C. S. D. N. Y., 
1952 [1952 TrapE Cases { 67,336], 107 F. 
Supp. 595, 599; Interborough News Co. v. 
Curtis-Pubs Cos D; G SHDaNeyY.11 9521052 
TravE Cases § 67,388], 108 F. Supp. 768} 
42 Virginia Law Review 785, “The Un- 
known Quantity in Private Anti-Trust 
Suits—The Defense of In Parj Delicto.” 
But see 29 N. Y. Univ. Law Review 1463, 
“Anti-Trust Defenses of Peri Delicto and 
Unclean Hands;” Penn. Water & Power Co. 
v. Consol. Gas Electric Light & Power Co., 
4 Cir., 1953 [1954 Trape Cases ] 67,641], 
209 F. 2d 131, cert. denied 347 U. S. 960 
(1954), 


Under the aforesaid facts and circumstances, 
it is my conclusion that there is insufficient 
basis for a defense of In Pari Delicto on 
these motions. 


INJURY AND DAMAGE 


The law is well settled that in order for 
a plaintiff to obtain a recovery in a private 
antitrust action he not only must prove 
violations, but he must plead and prove in- 
jury, e. g., Northwestern Oil Co. v. Socony- 
Vacuum Oil Co., Inc., 7 Cir., 1943 [1940-1943 
TRADE Cases { 56,294], 138 F. 2d 967, 970, 
cert. denied 321 U. S. 792 (1944); Karseal 
Corporation v. Richfield Oil Corporation, 9 
Cir., 1955 [1955 TrapE Cases {| 68,020], 221 
F, 2d 358, 362; Peller v. International Boxing 
Club, Inc., 7 Cir. 1955 [1955 Trape CASsEs 
| 68,202], 227 F. 2d 593, 595. Therefore, in 
addition to establishing that the defendants 
have in some way violated the antitrust 
laws, the plaintiff must prove that the de- 
fendants’ violation was a proximate cause 
of injury to it, and it must prove the extent 
of that injury. 
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However, when a plaintiff complains and 
offers proof which may show that defend- 
ant’s illegal acts caused him to lose business, 
evidence of injury may not be wholly 
separate from evidence of the injury’s ex- 
tent—damages. The testimony which tends, 
or may tend, to prove both, may consist 
of statements of what the plaintiff has 
earned in the past or estimates by experts 
of what the plaintiff would have earned in 
the absence of the defendant’s alleged il- 
legality. If a plaintiff has proved with 
sufficient probability that it would have profited 
but for the defendant’s tort, it has generally 
by the same evidence proved with equal 
probability the amount of that profit. In 
other words, questions of proximate cause, 
injury and damage may, from the stand- 
point of proof, be one issue which cannot 
readily be split. In all likelihood, then, 
there are two possibilities: 


(1) That the plaintiff has failed to prove 
both the fact and the amount of injury 
and, therefore, has no right to recover; or, 
on the other hand, 


(2) That it has proved the fact and 

amount of injury, and if liability exists it 
should recover. 
(See 52 Michigan Law Review, 363, 374-375, 
“The Treble Damage Bonanza; New Doc- 
trines of Damages in Private Antitrust 
Suits,” by Homer Clark.) 


In any event, the appropriate rule of 
proof of damages appears to be based on 
the line of cases including Eastman Kodak 
Company of New York v. Southern Photo 
Materials Company, 273 U. S. 359 (1927); 
Story Parchment Company v. Paterson Parch- 
ment Paper Company, 282 U. S. 555 (1931) ; 
and Bigelow v. RKO Radio Pictures, Inc. 
[1946-1947 Trape Cases J 57,445], 327 U. S. 
251 (1946).. 

The Eastman, Story and Bigelow cases ap- 
pear to indicate generally that a jury may 
conclude as a matter of just and reasonable 
inference from the proof of defendant’s 
wrongful acts and the tendency of such 
acts to injure plaintiff's business and from 
an evidence of decline in profits and values 
shown to be attributable to no other causes, 
that the defendant’s wrongful acts caused 
damage to plaintiff. It is said that “the 
wrongdoer may not object to the plaintiff’s 
reasonable estimate of the cause of injury 
and of its amount, supported by the evi- 
dence, because not based on more accurate 
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data which the wrongdoer’s misconduct has 
rendered unavailable.” Bigelow v. RKO 
Radio Pictures, Inc. [1946-1947 Trape Cases 
1 57,445], 327 U. S. 251, 265. 


CLAIMS FOR DAMAGES FOR ALLEGED 
Loss or Prorits 


Plaintiff presented an accountant, Samuel 
A. Spitz, who testified as to Plaintiff’s Ex- 
hibit 97, referring to prospective estimated 
profits of the plaintiff based upon the al- 
leged assumption that plaintiff in the ab- 
sence of conditions of which it complained 
could have obtained more bananas and 
marketed them during the damage period. 
The exhibit shows the so-called “Actual” 
profit or loss of the plaintiff-as computed 
by Spitz from plaintiff’s books for the 
years in question. Compared with the 
“Actual” profit is another column for each 
of these years, entitled, “Capability.” This 
computation as to “Capability” (of profit) 
is based upon a number of premises: 


(1) That the plaintiff could have sold 862 
cars as compared with the “Actual” number 
of cars, numbering 300 in 1950, 296 in 1951, 
230 in 1952, 244 in 1953; 

(2) That the cost of purchase per car 
would have been at the “Actual” figures 
shown by Spitz in Plaintiff's Exhibit 97, to 
wit, $1,580 in 1950, $1,557 in 1951, $1,547 
in 1952, $1,581 in 1953; 


(3) That the expenses of operation, par- 
ticularly plant, selling and delivery—in fact 
all expenses other than officers’ compensa- 
tion—would have been at the calculated 
figures set forth in Plaintiff's Exhibit 97; 


(4) That the purchasers from the plain- 
tiff would have paid a markup at the price 
utilized by plaintiff's accountant. 


The origin of the 862 car estimate is 
somewhat obscure. The accountant, Spitz, 
appears to have obtained it from Elbaum. 
Elbaum, in turn, it is claimed by the de- 
fendants, obtained this figure by adding 
347 cars, which were processed in the New 
Haven plant in 1939 (then owned by Williams 
Brothers, for whom Elbaum was a tempo- 
rary manager) to 515 cars, the highest 
number ever processed by plaintiff at its 
Hartford plant, which was in 1948. If the 
862 car estimate was in fact derived in this 
way, it is invalid since this court rejected 
the 1939 figure as being too remote and 
for the further reason that the New Haven 
plant was not then owned or operated by 
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the plaintiff. Elbaum testified that in his 
opinion, if he had able to get them, he 
easily could have sold in the New Haven 
plant about three cars more a week, or 
about 156 cars more a year. This, he said, 
would bring his estimate to 876 cars, which 
he reduced to 862 cars because of a provi- 
sion in the pre-trial order. This estimate 
of 862 cars, based upon Elbaum’s opinion, 
was accepted for such weight as it might 
appear to warrant. If deemed reasonable, 
the jury were free to accept it; if unreason- 
able, they were free to reject it. 


The following evidence tended to cast in 
doubt both the weight and credibility of 
Elbaum’s testimony: 


(1) There was a statement by one of 
defendants’ witnesses that in January 1952 
Elbaum had said he could not sell more 
than one carload of bananas a week; 

(2) Further testimony that Elbaum at 
the same time—that is, January 1952— 
said: “If I had known how limited that 
market was, I would never had opened up 
in Hartford;” 

(3) The biggest year plaintiff had was 
in 1948, when it had a total of 720 cars 
for both plants—that is, New Haven and 
Hartford—including, however, the “quota” 
intended for First National Stores; 

(4) Testimony as to plaintiff's refusal to 
accept bananas. 


Nevertheless, this court cannot state that 
plaintiff's proof on the issue of lost profits 
was without any possible probative force. 


CLAIMS For INJURY FOR ALLEGED Loss 
oF GOODWILL VALUE 


Plaintiff's Exhibit 100, prepared by the 
accountant, Spitz, computed the so-called 
“soing concern value” of plaintiff as of 
September 3, 1950 at $829,488. In Plaintiff's 
Exhibit 101, Spitz computed this going 
concern value as of September 3, 1953 at 
$245,391, indicating a decline in value in 
the three-year period of $584,097. 


Spitz, in computing the 1950 value, omitted 
the statistics for 1950, and in computing 
the 1953 value he omitted the statistics for 
1949. He justified these omissions by reason 
of the alleged acts of defendants, creating 
unusual variations in the profit trends. On 
cross-examination he conceded that if the 
1950 fiscal facts had been included, the 
going concern value for 1950 would have 
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been $703,793, and that if the 1949 figures 
were included in the 1953 estimate, the 
1953 going concern value would have been 
$280,656, thereby resulting in a value decline 
of $423,137 instead of $584,097. 


The estimates of Clarence K. Marion, an 
accountant who testified for the defendants, 
show that plaintiff's goodwill value as of 
September 3, 1950 was nothing. (S. M. 
4870) He based his computations upon the 
diminishing returns of plaintiff's earnings 
per dollar of capital employed between the 
years 1946 and 1950, as shown on Defend- 
ants’ Exhibit Q-3. 

Thus, these opinion estimates differ widely, 
thereby presenting another area of factual 
dispute for jury determination. 


CLAIMS FOR DAMAGES FOR ALLEGED 
OVERCHARGES 


To establish injury and damages for 
alleged price overcharge, a plaintiff must 
show the quantities of the defendant’s prod- 
ucts purchased by it and the prices paid 
therefor, the existence and the amount of 
any illegal overcharge and that the over- 
charge was not passed on to plaintiff’s 
customers. 


When a plaintiff buys goods for resale, its 
claim for damages, based upon price over- 
charge, will generally fail in the absence 
of a showing that its margin of profit was 
reduced by the defendant’s allegedly illegal 
price. See Clark Oil Co. v. Phillips Petroleum 
Co., 8 Cir., 1945 [1944-1945 Trape CAsEs 
757,358], 148 F. 2d 580, 582, cert. denied 
326 U. S. 734, 66 S. Ct. 42 (1945); North- 
western Otl Co. v. Socony-Vacuum Oil Co., 
Inc., 7 Cir., 1943 [1940-1943 TrapE CASEs 
{ 56,294], 138 F. 2d 967, 969, cert. denied 
321 U. S. 792, 64 S. Ct. 790 (1944); Twin 
Ports Oil Co. v. Pure Oil Co., 8 Cir., 1941 
[1940-1943 Trap Cases { 56,126], 119 F, 2d 
747, cert. denied 314 U. S. 644, 62 S. Ct. 
84 (1941). 


Thus, in order to establish damages for 
price overcharge a plaintiff must prove: 


(1) The [That] the defendant illegally 
increased the price of plaintiff's supplies; 
and 


(2) That plaintiff’s selling price did not 
rise enough to compensate for the rise in 
cost so that there was no passing on of 
the alleged overcharge to plaintiff’s customers. 
(See 52 Michigan Law Review 363, 406, 
“The Treble Damage Bonanza: New Doc- 
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trines of Damages in Private Antitrust 
Suits,” by Homer Clark) 


To attempt to show overcharge, Elbaum 
testified that he computed the total ship- 
ments of bananas to the plaintiff from Fruit 
Dispatch by years; that by using the total 
price paid by the plaintiff to Fruit Dis- 
patch for such bananas, he obtained the 
average price per hundredweight; that he 
computed the average price of Standard 
Fruit bananas (all of the Honduras and 
Gros-Michel varieties) on the Eastern sea- 
board and then, ascertaining the difference 
between the Standard Fruit price and the 
Fruit Dispatch price, multiplied this differ- 
ential by the quantity purchased by him. 
This amounted to $55,843. 

By a second method, using the same 
quantities of purchases in the respective 
periods by years, Elbaum compared average 
prices at seaboard of Fruit Dispatch Com- 
pany shipments with the average prices of 
Standard Fruit at Eastern seaboard of all 
Honduras and Gros-Michel bananas, and 
arrived at another differential per hundred- 
weight, which, when multiplied by the 
quantities, amounted to $78,858. Then tak- 
ing a midway position between these two 
results, i. e., $55,843 and $78,858, he cal- 
culated his loss at $67,000. (See Plaintiff's. 
Exhibit 92-A; S. M. 1887-1888) 

This calculation is subject to substantial 
criticism: 

(1) The average price does not give full 
weight to the quantities purchased at the 
different periods under the allegedly vary- 
ing prices of Standard and Fruit Dispatch; 

(2) It appears that in the average price 
of Standard, Elbaum included specials, ripes 
and turners (S. M. 2065), while as to Fruit 
Dispatch prices he took the average of the 
prices he actually paid to Fruit Dispatch 
(S. M. 2065-2067), and it is possible that he 
compared the average price of a small 
quantity of Standard Fruit with the entire 
importations from United Fruit; (S. M. 
2058-2069) 

(3) Elbaum conceded that the best variety 
of United Fruit bananas ran better than 
Standard’s best, the Frisco; (S. M. 1886) 

(4) Defendants’ Exhibit W-2 based on 
the original form as introduced by the 
plaintiff (Plaintiff's Exhibit 26) but aug- 
mented by the testimony of Mr. Albert E. 
Sawyer, a witness for the defendants, showed 
that the prices of bananas as charged by 
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Standard Fruit during 1950, 1951 and 1952 
at times were in excess of the $7.50 per 
hundredweight asked or charged by United 
Fruit during the greater part of this period. 
(5) Defendants’ Exhibit O-3 shows that 
the plaintiff, Banana Distributors Incer- 
porated, at certain times during 1950, 1951, 
1952 and 1953, paid as much, or more, to 
competitors than te Fruit Dispatch. 
Nevertheless, the bottom half of De- 
fendants’ Exhibit S-3, which contains a 
graph representing plaintiff's markup on 
sales from 1949 through 1953, indicates that 
the markup on the cost of bananas sold 
by plaintiff decreased from 35.1% to 25.4%. 
(S. M. 4883) The fact that the markup 
diminished rather than remained constant 
may well be considered by the jury to give 
some indication as to the extent, if any, to 
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which the alleged overcharge was not passed 
on by the plaintiff to its own vendees. 
However, it would seem that a much more 
accurate statement of alleged loss by plain- 
tiff is available and should be employed 
in any retrial of this action. 

Whatever the infirmities may be, the 
proof of the plaintiff amounted at least to 
some evidence on which to predicate jury 
consideration of a claim of overcharge. 
Whether or not this claim is reasonably 
asserted is a factual question for jury deter- 
mination under the circumstances herein. 


CoNCLUSION 


The motions of the defendants, there- 
fore, must be denied. The undetermined 
issues must be retried. 


So ordered. 


[69,058] General Electric Company v. American Buyers Cooperative, Inc. 
In the Court of Appeals of Kentucky. Dated June 13, 1958, as modified, June, 1958. 
An appeal from the Jefferson Circuit Court, Chancery Branch, Second Division, 


‘Stuart LAMPE, Judge. 


Kentucky Fair Trade Act 


Fair Trade—Constitutionality of Kentucky Fair Trade Act—State Constitution — 
‘The nonsigner provision of the Kentucky Fair Trade Act is unconstitutional since it 
violates the Constitution of Kentucky. The provision is “a legislative invasion of the 
broad constitutional liberty of the people to acquire and protect their property and engage 
in free trade.” The right of an owner of property to fix the price at which his property 
shall be sold is an inherent attribute of the property itself. Supplemental to the prop- 
erty right provision of the Constitution is Section 3 of the Constitution, which for- 
bids the exercise of arbitrary power of government over the “property of free men.” 
It is arbitrary for the Legislature to say that by force of law no person may sell 
his own property for whatever he pleases. Also, the purpose of the nonsigner provision 
is to sanction price fixing, and the provision is not in the public interest or welfare. 
Furthermore, freedom of contract comes within the meaning of the constitutional terms 
“liberty” and “pursuit of happiness.” One has the right to refuse to accept a contract and 
cannot be held liable for the breach of a contract of other parties merely because he 
knows of its existence. 

However, the provisions of the Act which authorize fair trade contracts are constitu- 
tional. Vertical price fixing agreements do not constitute a monopoly within the meaning 
of the Kentucky Constitution. In view of the nature of the price fixing agreements and 
in recognition of the general liberty of contract which citizens of this country have, these 
provisions of the Act are constitutional. 

See Resale Price Fixing—Fair Trade, Vol. 1, 3085.19, 3258.19. 


For the appellant: John E. Tarrant and Thomas S. Dawson, Louisville, Ky. Amici 
curiae in behalf of appellant: Charles Wylie and William E. Sloan, Lexington, Ky. 

For the appellee: Herbert H. Monsky, Louisville, Ky. Amici curiae in behalf of 
appellee: Robert M. Coleman, of Coleman, Harlin & Orendorf, Bowling Green, Ky.; and 
Richard L. Garnett, Glasgow, Ky. 

Affirming a decision of the Kentucky Circuit Court, Jefferson County, Chancery 
Branch, Second Division, 1956 Trade Cases {] 68,341. 
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Opinion of the Court by 
Commissioner Stanley 
Affirming 


[Fair Trade Act] 


STANLEY, Commissioner [Jn full text]: 
The appeal brings before us the constitu- 
tionality of the statute which regulates the 
resale price of commodities, generally called 
the Fair Trade Act. KRS 365.080 and 
365.090. The statute was enacted at the 
Fourth Extraordinary Session of the 1936 
Legislature. Ch. 24, Acts. It is patterned 
after statutes of other states. See Note, 
19 A. L. R. 2d 1139. The trial court held 
the second section of the Act, KRS 365.090, 
to be unconstitutional. The validity of the 
entire Act was debated on the appeal. 


The material part of the first section, 
KRS 365.080, is copied for ready reference. 


“(1) No contract relating to the sale or 
resale of a commodity that bears, or the 
label or content of which bears, the trade- 
mark, brand or name of the producer or 
owner of the commodity and that is in 
fair and open competition with commodi- 
ties of the same general class produced 
by others shall be deemed in violation of 
any law of this state by reason of any of 
the following provisions that may be con- 
tained in such contract: 

“(a) That the buyer will not resell any 
such commodity except at the price stipu- 
lated by the vendor. 

“(b) That the producer or vendee of a 
commodity will, upon the sale of such 
commodity to another, require the pur- 
chaser to agree that he will not, in turn, 
resell except at the price stipulated by 
the producer or vendee.” 


Provisions excluding certain transactions 
from the operation of the Act are irrelevant 
here. 


The second section of the Act, KRS 
365.090, reads: 


“Willfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of KRS 365.080, whether the per- 
son so advertising, offering for sale or 
selling is or is not a party to the agree- 
ment, is unfair competition and is ac- 
tionable at the suit of any person damaged 
thereby.” 


[Trial Court Ruling] 


The General Electric Company brought 
this suit against American Buyers Coopera- 
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tive, Inc. to enjoin it from doing what is 
charged to be in violation of the statute 
and to recover damages therefor. The court 
sustained the defendant’s motion for a sum- 
mary judgment on the ground of unconsti- 
tutionality of the statute and dismissed the 
complaint. 
[Fair Trade] 

General Electric Company (hereinafter 
GE), as is well known, manufactures small 
electric household utilities and appliances 
that are trade-marked and bear the brand 
“General (GE) Electric.” The articles are 
sold by GE to franchised wholesale dis- 
tributors who in turn sell them to retail 
dealers. The appliances are in fair and 
open competition in Louisville and else- 
where throughout the country with com- 
modities of the same general class produced 
and sold by others. GE has expended 
large sums of money in the development 
of its appliances of a high quality and 
in promoting and advertising them and its 
trade-mark. As the result, its appliances 
have become widely and favorably known, 
and GE has established a valuable reputa- 
tion and good will for its appliances and 
its trade-mark. The retail dealers handling 
the articles benefit from the reputation and 
good will associated with the appliances. 


[Fair Trade Agreements] 


GE has entered into agreements with many 
retail dealers in Louisville and elsewhere in 
Kentucky, which agreements provide that GE 
appliances shall not be advertised, offered for 
sale or sold by the dealer at less than the 
minimum retail resale prices stipulated by GE. 
These agreements were in effect at all times 
material to the case. Such agreements are 
commonly referred to as Fair Trade Agree- 
ments, and all are in the same form, a copy 
of which is filed with the complaint as an 
exhibit. 

[ Nonsigner] 

The defendant, now appellee, American 
Buyers Cooperative, Inc. (hereinafter AIBC), 
is engaged in the general business of selling 
merchandise, including electric appliances, 
at retail in Louisville, Kentucky. ABC 
has never signed a Fair Trade Agreement 
with GE and occupies the position of a non- 
signer. GE notified ABC on several occa- 
sions of the existence of its ‘Fair Trade 
Agreements in effect in Kentucky and of 
the minimum retail prices stipulated pur- 
suant to such agreements. ABC received 
such notices and thereafter sold GE appli- 
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ances at less than the minimum retail prices 
so stipulated. 


The foregoing are the admitted facts of 
the case. They bring into application KRS 
365.090. 


[Fair Trade Decisions] 


This so-called Fair Trade Act, in the 
same or similar language, has been enacted 
in most of the states. It has been assailed 
everywhere as violating constitutional rights. 
The various courts have reached different 
conclusions as to its constitutional validity 
and vary in their reasons for the decisions, 
pro and con. The cases may be found in 
the opinions and appended annotations in 
the American Law Reports. See Doubleday, 
D. & Co. v. R. H. Macy, 269 N. Y. 272, 199 
N. E. 409, 103 A. L. R. 1324; Joseph Triner 
Corp. v. McNeil, 363 Ill. 559, 2 N. E. 2d 
929, 104 A. L. R. 1435; Old Dearborn Dis- 
tributing Co. v. Seagram-Distillers Corp. 
[1932-1939 TrapE Cases 7 55,141], — U. S. 
—, 81 L. ed. (Adv. 130), 57 S. Ct, 139, 106 
A. L. R. 1476; Bourjois Sales Corp. v. Dorf- 
man [1932-1939 Trane Cases 55,155], 273 
ING YEULO/et/eNe Ado 01 Agee 4s 
Ely Lilly & Co. wv. Saunders [1932-1939 
TRADE Cases § 55,243], 216 N. C. 163, 4 
S. E. 2d 528, 125 A. L. R. 1308; Schwegmann 
Bros. v. Calvert Dist. Corp. [1950-1951 TRrabe 
CASES { 62,823], 341 U. S. 384, 95 L. ed. 
LOSS elon Ct e740, oO AL We Reed 1Tto: 
Bristol-Myers Co. v. Picker [1950-1951 
Trave Cases f 62,755], 302 N. Y. 61, 96 
INGE ZdEI7A 227 At eR. 2dil203% 


[Nature of Act] 


In order to focus attention upon the 
specific character of the particular statute 
with which we are dealing, we may point 
out that it is unlike our statute that con- 
demns the sale of commodities below cost 
or the giving of rebates and the like for the 
purpose of injuring a competitor or as 
tending to destroy competition. KRS 365.050, 
et seq. See Jefferson Ice and Fuel Co. v. 
Grocers Ice and Coal Storage Co., Ky., 286 
S. W. 2d 80 [1955 Trape Cases { 68,154], 
54 A. L. R. 2d 80. And although compa- 
rable, the statute relating to minimum mark- 
up resale prices of alcoholic beverages, KRS 
244.380, et seq., is distinguishable, for its 
constitutional validity rests on the broad 
legislative power to regulate and control in- 
toxicating liquor. See Reeves v. Simons, 289 


Ky. 793, 160 S. W. 2d 149. 
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A significant feature of the present statute 
is that it is confined to products bearing 
a trade-mark, brand or name. The enact- 
ment of such statutes and the decisions up- 
holding them rest in a large measure upon 
the concept that good will of the owners of 
the trade-mark, brand or name continues to 
adhere to the commodity until it reaches 
the ultimate consumer and that the owner 
is entitled to protect its good will by con- 
trolling the price of the product. 


Beyond that concept, particularly with 
respect to the section relating to persons 
who are parties to such contracts, the courts 
have upheld the law as having a constitu- 
tional objective that is within the police 
power of a state in order to preserve the 
general welfare of the people and as not 
delegating legislative power or depriving 
a person of his property without due process 
of law. But a number of courts hold to the 
contrary and say that the act is arbitrary, 
monopolistic, invades the right of property, 
and constitutes an unlawful delegation of 
governmental power. 


Putting aside the opinions of other courts 
with their diversities, which rest in some 
cases upon different constitutional provi- 
sions of the particular states, we turn to our 
own constitution and general public policy. 


[Issue] 


We are not concerned with the economic 
and social philosophy of such laws or the 
wisdom of the legislation. We are concerned 
only with the question of whether it is 
within the power of the Legislature under 
the Kentucky constitution to enact a statute 
which sanctions the fixing of minimum re- 
tail prices as described. The question is 
divisible. One part relates to the approval 
of an express contract made with a retailer 
directly or indirectly. The other relates 
to a retailer who is not a party to such 
a contract. The right to judicial relief from 
violation of such a contract and such a 
prohibition is, of course, implicit in the 
legal question. 


[Contract Provisions Constitutional] 


First section, KRS 365.080. This part of 
the statute declares that a contract of the 
kind described shall not be deemed to be 
in violation of any law of this state. It is 
apparent, therefore, that the premise of the 
statute is that such a contract might or 
would otherwise be monopolistic or an 
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illegal restraint of trade. Section 198, Ken- 
tucky Constitution, imposes the duty upon 
the General Assembly to enact such laws 
as it deems necessary to prevent trusts and 
other combinations formed “to depreciate 
below its real value any article, or to en- 
hance the cost of any article above its real 
value.’ This constitutional provision is 
not self-executing. The General Assembly 
is left to its discretion to determine the 
need for legislation upon the subject. Owen 
County Burley Tobacco System v. Brumback, 
128) Kkeye 137, 107 “Ss WW. 7105 Gay us Brent, 
NCO MRS SERIO OSH AWG! kOe, Weisowis 
statutes dealing with trade practices are 
embraced in Chapter 365 of the Kentucky 
Revised Statutes. The present statute does 
not appear to conflict with any other. If 
it does, of course, it is, nevertheless, with- 
in the power of the Legislature to enact the 
statute unless it offends § 198 or some other 
provision of the Constitution, such as being 
an unreasonable discrimination, which is 
barred by §3. The same would be true if 
the statute should be regarded as different 
from the common law applying to contracts 
in restraint of free trade. In any event, as 
stated in Ely Lilly and Co. v. Saunders 
[1932-1939 Trape Cases J 55,243], 216 N. C. 
163, "45S Be 2d528 125 VAs wh Re 308 the 
common law, prior statutes and the public 
policy growing out of them all must yield 
to the superior authority of a later enacted 
statute which declares the particular charac- 
ter of contract shall not be deemed unlawful. 


The circuit court expressed the opinion 
that these GE contracts with its dealers do 
not constitute a monopoly within the mean- 
ing of §198 of the Constitution, but that 
the section is an expression of public policy 
of the state against price fixing. We agree 
that these contracts are not to be regarded 
as a monopolistic scheme of price fixing. 
The economists and the courts recognize a 
difference between what are termed “hori- 
zontal” and “vertical” price maintenance agree- 
ments. The former are cross-agreements 
between competitors or between the same 
class of persons, such as producers and 
wholesalers, or persons or concerns in 
competition with each other with like com- 
modities. The latter are agreements be- 
tween a producer or manufacturer of a 
particular commodity and those handling 
the product, in a straight line down to and 
including the retailer. Seagram Corp. v. Old 
Dearborn Co., 363 Ill. 610, 2 N. E. 2d 940, 
aff. [1932-1939 Trape Cases § 55,141], 299 
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U. S. 183. 57 S. Ct. 139, 81 L. ed. 109, 106 
A. L. R. 1476; Ely Lilly & Co. v. Saunders, 
supra. The present scheme is regarded as 
“vertical” price fixing. In Commonwealth v. 
Grinstead, 111 Ky. 203, 63 S. W. 427, 56 
L. R. A. 709, we held that a contract of 
this character was not within the purview 
of the Kentucky anti-monopoly statute 
(since repealed). However, the Congress 
seems to have regarded it necessary to en- 
act the Miller-Tydings Act in 1937 and 
declare that nothing contained in the Sher- 
man Anti-Trust Act should render illegal 
vertical agreements which prescribe minimum 
prices for the resale of trade-marked com- 
modities when contracts or agreements of 
that description are lawful as applied to in- 
trastate transactions under local law. Note, 
19 A. L. R. 2d 1141. It may be added that 
some authorities and a strong dissenting 
opinion in Ely Lilly and Co. v. Saunders 
[1932-1939 Trape Cases { 55,243], 216 N. C. 
163;,.4 S..E.2ds 528,125, A. La Ra 1308; -e- 
gard the scheme as not only authorizing 
vertical price fixing but as permitting an 
extensive network of horizontal contracts 
since the vendor may agree with the vendee 
that he will not sell to any other whole- 
saler unless the wholesaler first agrees not 
to resell to any wholesaler, retailer, or con- 
sumer who will not carry out, by further 
contracts or otherwise, the price mainte- 
nance plan embodied in the first contract. 


With this generally accepted view of 
the nature of price fixing agreements and 
in recognition of the general liberty of con- 
tract which citizens of this country have, 
we conclude that the first section of the 
statute, KRS 365.080, is constitutional. 


[Nonsigner Provision] 


Second section, KRS 365.090. This section 
makes a dealer who does not sign a price 
maintenance agreement just as amenable to 
the law as one who does sign. The statute 
enforces price fixing not only against parties 
to a contract but also against a nonsigner 
if he willfully and knowingly breaches any 
agreement which had been made between 
a producer and a third person. It can be 
enforced against all retailers once a single 
retailer agrees with a distributor located 
anywhere, at home or abroad, on the resale 
price of an article of commerce. Under 
this law where GE has contracted with “A” 
that he will not sell an elecrtic coffee pot 
for less than a stipulated price, if “B” 
acquires such a coffee pot with the GE 
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brand upon it and offers to sell or does 
sell it for less than the price that “A” 
agreed he would, then “B’’ may be enjoined 
and penalized in damages. It applies whether 
or not “B” knew about the agreement when 
he acquired the article. 


It will be readily agreed that GE’s brand 
upon its manufactured articles is a symbol 
of its good will, which has been acquired 
through costly advertising and the intrinsic 
value of its products. Though intangible; 
this is indeed a valuable property right. 
The company is entitled to protection of 
its good will and its trade mark and brands 
from infringement, impairment, misrepre- 
sentation or misappropriation. But if some 
other branded article does not have these 
factors back of it, the law would be just 
as operative. 


The view that the nonsigner provision of 
these so-called Fair Trade statutes is con- 
stitutionally valid rests on the major premise 
that a cut rate in the arbitrarily fixed market 
price may cause customers to accuse the 
manufacturer of putting out a cheaper 
article (in the sense of being of compara- 
tively little value), to compete with the 
goods which it sells them, or playing a 
double game and thereby damaging the 
producer. 2 Nims, Unfair Competition and 
Trade-marks, p. 976, et seq. 


The cases of the Supreme Court of the 
United States are not controlling as they 
relate to Federal Statutes. It may be ob- 
served, however, that in Schwegmann Bros. 
v. Calvert Distillers Corp. [1950-1951 TRapvrE 
CASES 62/8230 341 6ULAS, 384e07b)S: Ct 
745,09 alee dsat035, 119 cALy LeaRiZd) 1119; 
the Supreme Court settled the previously 
disputed question and held that the Sher- 
man Anti-trust Act is violated by a state 
fair trade law which permits enforcement 
of an interstate price agreement for the 
maintenance of minimum resale prices against 
a retailer who is not a party to the agree- 
ment, but that the Miller-Tydings Act 
exempts from the Sherman Act voluntary 
agreements where such agreements are law- 
ful under local law. 


[Reasons For and Against] 


In order to keep the opinion within rea- 
sonable length, we refrain from reviewing 
the many cases in particular. They may be 
found in the American Law Reports as 
above cited. It will suffice to summarize 
the reasons assigned by the various courts. 
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In support of the constitutionality of the 
nonsigner act: (1) The primary object of 
the statute is to prevent willful assaults 
upon the manufacturer’s good will. (2) The 
enactment is within the police power of the 
state to promote the general welfare and 
does not offend due process or equal pro- 
tection provisions of the constitutions nor 
impair freedom of contract. (3) A non- 
signer dealer, by virtue of voluntarily de- 
ciding to buy and sell the commodity on 
which a minimum price is fixed by a con- 
tract with other parties, elects: to be bound 
by the contract. (4) It is not monopolistic 
in effect and does not offend constitutional 
provisions condemning monopolies, for it 
automatically ceases to operate where there 
is no competition with commodities of the 
same general class produced by others. 
(5) It does not delegate legislative power 
or power to fix a resale price on another’s 
property so as to violate due process. 


Reasons for holding the nonsigner statute 
invalid: (1) The statute is an illegal restric- 
tion upon the right of contract and dis- 
position of one’s own property. Without 
any purport to declare the business clothed 
or affected with a public interest, it de- 
stroys the property right of retailers to 
fix the prices at which they will sell their 
goods. (2) It stigmatizes as unfair an 
act that is untainted by deceit, oppression 
or unfair dealing and involves no assault 
upon the good will of the manufacturer. 
(3) It ignores the motivating purpose of 
the retailer, which may be merely to shave 
his margin of profit or otherwise and com- 
pels the consuming public to pay tribute to 
a retailer who, as an alert and efficient 
merchant, does not want to charge the fixed 
prices, the effect of which goes well beyond 
what has been called “predatory price cut- 
ting.” (4) It grants special privileges and 
is an attempt to delegate power to fix 
prices, a power which the Legislature itself 
does not have in general, and this is done 
without laying down any standard or yard- 
stick to be used. (5) It tends to establish 
a monopoly as it is in restraint of fair trade 
rather than in promotion of it. (6) It of- 
fends constitutional guaranties of a right 
of personal liberty and private property and 
allows a citizen to be deprived of his prop- 
erty without due process ol law. (7) The 
right to contract or not contract is a prop- 
erty right protected by constitutional de- 
mand of due process of law. (8) It con- 
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stitutes an unlawful exercise of the police 
power because the imposition upon a non- 
signer to a price fixing contract bears no 
reasonable relationship to public health, 
safety, morals or the general welfare. 


In the very late case of Union Carbide & 
Carbon Corp. v. Bargain Fair [1958 TRADE 
CasEs J 68,920], — Ohio —, 147 N. E. 2d 
481, decided January 28, 1958, the court 
stated: 

“In recent years and in the light of 
present-day conditions, courts have be- 
come more critical of the fair trade acts 
and have invalidated parts of them with 
increasing frequency.” 

The court, after citing representative cases 
upholding and cases striking down the non- 
signer provisions of like statutes, held the 
nonsigner provision of Ohio to be invalid 
since it is “an unauthorized exercise of 
the police power in a matter unrelated to 
the public safety, morals or general welfare, 
delegates legislative power to private per- 
sons, unconstitutionally denies the owner 
of property the right to sell it on terms of 
his own choosing.” 


We need not accept the rationale of all 
these opinions which hold the nonsigner 
section of the statute to be invalid, but upon 
the whole we regard the reasons as better 
and more in accord with our own juris- 
diction than the reasons assigned for sus- 
taining the law. 


[Constitutional Violations] 


Our Bill of Rights declares as one of 
“the great and essential principles of liberty 
and free government” and as “inherent and 
inalienable * * * the right of acquiring 
and protecting property.” §1, Fifth. This 
is free enterprise. Our economic system is 
founded upon competition—‘“the life of 
trade.” It is an established principle that 
the constitutional guaranty of the right of 
property protects it not only from confisca- 
tion by legislative edicts and from the 
physical taking for public or private use 
but also (subject to reasonable regulation 
based upon some reasonable ground for the 
public good) from any unjustifiable impair- 
ment or abridgement of this right, such as 
depriving the owner of any of its essential 
attributes or such as restricts or interrupts 
its common, necessary or profitable use. 
City of Jackson .v. Murray-Reed-Slone & 
Co., 297 Ky. 1, 178 S. W. 2d 847. The right 


of the owner to fix the price at which his 
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property shall be sold is an inherent at- 
tribute of the property itself. Tyson & Bro.- 
United Theatre Officers v. Banton, 273 U. S. 
418, 47 S. Ct. 426, 71. L. ed: 718,58 AoL. R: 
1236. 

Supplemental to this property right pro- 
vision is §3 of the Constitution which for- 
bids the exercise of arbitrary power of 
government over the “property of free 
men.” 

This statute, we think, is a legislative in- 
vasion of the broad constitutional liberty of 
the people to acquire and protect their 
property and engage in free trade. 

When GE voluntarily sold its products to 
someone up the line from the retailer, it 
presumably received its own asking price. 
When ABC acquired those commodities 
with GE’s brand and symbol upon them, 
the articles—brand and all—became the pur- 
chaser’s property. If it chose to do so, it 
could, without violating this law or any 
other law, have given any of the articles 
away or have destroyed them, including the 
brand and GE’s good will as well if that 
be deemed to have adhered to the product. 
But by selling those articles at a price 
which ABC deemed satisfactory to it, it 
comes under the condemnation of this stat- 
ute. What is wrong with a man selling his 
own property for what he pleases? We 
think the statute is the antithesis of “fair 
trade.” It forces price fixing. It is arbitrary 
for the Legislature to say that by force 
of law no person may sell or trade his own 
property for whatever he pleases, whether 
the sale be in “fair and open competition 
with commodities of the same general class 
produced by others” than a party to a con- 
tract with a third party or be in competi- 
tion with commodities made or produced 
by a manufacturer who is not a party to 
such a contract. 


[Public Interest] 


We, of course, recognize that all business 
is subject to reasonable regulation, de- 
signed to protect the public interest. Though 
there may be some shadowy public interest 
in prohibiting price cutting to obtain a 
legitimate advantage over a competitor, we 
cannot agree that in the absence of a pro- 
vision defining or requiring an evil intent 
the public interest is so great or is so af- 
fected or needs such protection as this 
statute attempts to afford. On balance, the 
overwhelming public interest and welfare 
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is the right of free people to engage freely cause he knows of its existence. See John- 
in competitive trade in commodities that son v. Coleman, Ky., 288 S. W. 2d 348. 
may not be injurious to the general safety 
and welfare, such as are within special 
regulation under a proper exercise of the 
police power. We agree with the trial court 
that the overriding purpose of this statute 
is to sanction price fixing and that the 
protection of a brand name or symbol of 
the producer seems to have been incidental 
to that purpose. 


While the term “freedom of contract” 
does not appear in the federal or state 
constitutions, it is always embraced in the 
meaning of “liberty” as employed in those 
instruments, and is safeguarded by the con- 
stitutional guaranty of “pursuit of hap- 
piness,” so one has the right to refuse to 
accept a contract or to assume such liability 
as may be proposed. 11 Am. Jur., Consti- 
[Obligation of Contract] tutional Law, § 339; Kenton & Campbell 


‘ Benev. Burial Assn. v. Goodpast ; 
Although the action authorized by the 238, an ek A on eee ane 


statute sounds in tort, it rests upon the 


legislative fiat that a nonsigner by force [Conclusion] 
of law is bound by a contract of strangers. Ley 
It would destroy the fundamental principle Our conclusion is that the second section 


that the obligation of a contract is, in 0! the Act, that is KRS 365.090, is unconsti- 
general, limited to the parties making it and tutional and the judgment to that effect is 
cannot be imposed upon one not a party affirmed. We hold, as did the circuit court, 
or in privity with a party or who has not that the first section of the statute, that is 
in some legal way assented to the contract. KRS 365.080, is constitutional. 

One cannot be held liable for the breach The judgment is affirmed. 

of a contract of other parties merely be- 


[{] 69,059] Federal Trade Commission v. National Casualty Company. 
Federal Trade Commission v. The American Hospital and Life Insurance Company. 


In the Supreme Court of the United States. October Term, 1957. Nos. 435 and 436, 
respectively. Dated June 30, 1958. 


On Writ of Certiorari to the United States Court of Appeals for the Sixth Circui 
(Dkt. 435). 

On Writ of Certiorari to the United States Court of Appeals for the Fifth Circuit 
(Dkt. 436). 

Federal Trade Commission and McCarran-Ferguson Acts 

Unfair Practices—False Advertising of Insurance—Jurisdiction of Federal Trade 
Commission To Regulate Intrastate Insurance Advertising—McCarran-Ferguson Act.— 
The Federal Trade Commission does not have jurisdiction to regulate the intrastate 
advertising practices of insurance companies in those states which are regulating such 
practices under their own laws. An examination of the McCarran-Ferguson Act and its 
legislative history establishes that the Act withdrew from the Federal Trade Commission 
the authority to regulate such insurance company advertising under those circumstances. 
Whatever may have been the intent of Congress with regard to interstate insurance prac- 
tices which the states cannot for constitutional reasons regulate effectively, that intent is 
irrelevant in the instant cases since the advertising programs involved required distribution 
by local agents and there was no question but that the states possessed ample means to 
regulate this advertising within their respective boundaries. The contention that a general 
state prohibition designed to guarantee certain standards of conduct is too “inchoate” 
to be “regulation” until that prohibition has been crystalized into “administrative elabora- 
tion of these standards and application in individual cases” was rejected. Assuming there 
is some difference in the McCarran-Ferguson Act between “legislation” and “regulation,” 
nothing in the language of that Act or its legislative history supports the above distinction. 


See Unfair Practices, Vol. 2, J 5081.362, 5201.171, 5201.318, 5201.361, 5201.600, 5301.60. 
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FTC v. Natl. Casualty Co. 


For the petitioner (Dkts. 435 and 436): J. Lee Rankin, Solicitor General, and 
Earl E. Pollock and Ralph S. Spritzer, Assistants to the Solicitor General, Department of 


Justice, Washington, D. C. Earl W. Kintner, General Counsel; James 1Bp Corkey, Assistant 
General Counsel; and J. B. Truly, Attorney, Federal Trade Commission, Washington, D. C. 


For the respondent (Dkt. 435): John F. Langs, of Langs, Molyneaux & Armstrong, 


Detroit, Mich. 


j 


For the respondent (Dkt. 436): J. D. Wheeler, of Boyle, Wheeler, Gresham, Davis 


& Gregory, San Antonio, Tex. 


Affirming judgments of the U. S. Court of Appeals, Sixth Circuit, and of the U. S. 
Court of Appeals, Fifth Circuit, in FTC Dkts. 6311 and 6237, 1957 Trade Cases {[ 68,739 


and 68,675. 
[FTC Orders] 


Per Curtam [In full text]: The Courts 
of Appeals for the Fifth and Sixth Circuits 
have set aside cease-and-desist orders of 
the Federal Trade Commission prohibiting 
respondent insurance companies from carry- 
ing on certain advertising practices found 
by the Commission to be false, misleading, 
and deceptive, in violation of the Federal 
rade Commission, Net 15) Urs. Cy $455 
These orders seek to proscribe activities 
within the boundaries of States that have 
their own statutes prohibiting unfair and 
deceptive insurance practices as well as 
within States that do not. The courts 
below concluded that in view of the exist- 
ence of these statutes, the McCarran-Fer- 
guson Act, 15 U. S. C. §§ 1011-1015, pro- 
hibits the Federal Trade Commission from 
regulating such practices within the States 
having these statutes. We granted certiorari 
to review this interpretation of an important 


federal statute. 355 U. S. 867. 


[Nature of Advertising| 


Respondents, the National Casualty Com- 
pany in No. 435 and the American Hospital 
and Life Insurance Company in No. 436, 


engage in the sale of health and accident 
insurance. National is licensed to sell policies 
in all States, as well as the District of 
Columbia and Hawaii, while American is 
licensed in fourteen States. Solicitation of 
business for National is carried on by inde- 
pendent agents who operate on commission. 
The company’s advertising material is pre- 
pared by it and shipped in bulk to these 
agents, who distribute the material locally 
and assume the expense of such dissemina- 
tion. Only an insubstantial amount of any 
advertising goes directly by mail from the 
company to the public, and there is no use 
of radio, television, or other means of mass 
communication by the company. American 
does not materially differ from National 
in method of operation. 


[McCarran-Ferguson Act] 


The pertinent portions of the McCarran- 
Ferguson Act are set forth in the margin.” 
An examination of that statute and its legis- 
lative history establishes that the Act with- 
drew from the Federal Trade Commission 
the authority to regulate respondents’ ad- 
vertising practices in those States which 
are regulating those practices under their 
own laws.* 


1 The decision of the Court of Appeals for the 
Fifth Circuit is reported at [1957 TRADE 
CASES { 68,675] 243 F. 2d 719. The decision 
of the Court of Appeals for the Sixth Circuit 
is reported at [1957 TRADE CASES { 68,739] 
245 F. 2d 883. 

2“That the Congress hereby declares that the 
continued regulation and taxation by the sev- 
eral States of the business of insurance is 
in the public interest, and that silence on the 
part of the Congress shall not be construed to 
impose any barrier to the regulation or taxation 
of such business by the several States, 

“Sec. 2. (a) The business of insurance, and 
every person engaged therein, shall be subject 
to the laws of the several: States which relate 
to the regulation or taxation of such business. 

““(b) No Act of Congress shall be construed 
to invalidate, impair, or supersede any law en- 
acted by any State for the purpose of regulating 
the business of insurance, or which imposes a 
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fee or tax upon such business, unless such Act 
specifically relates to the business of insurance: 
Provided, That after June 30, 1948, . . . the 
Sherman Act, ... the Clayton Act, and... the 
Federal Trade Commission Act . . shall be 
applicable to the business of insurance to the 
extent that such business is not regulated by 
State law. . . .’’ 59 Stat. 33, as amended, 61 
Stat. 448, 70 Stat. 908. 

*'The crucial proviso in Section 2(b) was the 
subject of extended debate. See, especially, 
the remarks of Senator McCarran, 91 Cong. 
Rec. 1443, and Senator Ferguson, 91 Cong. Rec. 
1481, A substantial amount of material appears 
during the formulating period of the McCarran- 
Ferguson Act. See, e. g., S. Rep. No. 20, 79th 
Cong., 1st Sess.; H. R. Rep. No. 143, 79th Cong., 
ist Sess., and the remarks of Senators Fer- 
guson, Murdock, and Radcliffe, 91 Cong. Rec. 
482-483, and of Representatives Hancock and 
Gwynne, 91 Cong. Rec. 1087, 1089-1090, 
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Petitioner asserts that for constitutional 
reasons the McCarran-Ferguson Act should 
be construed to authorize federal regulation 
in these cases. It is urged that because 
Congress understood that in accordance 
with due process there are territorial limita- 
tions on the power of the States to regulate 
an interstate business, it did not intend to 
foreclose federal regulation of interstate 
insurance as a supplement to state action 
However, petitioner concedes that this con- 
stitutional infirmity on the power of the 
States does not operate to hinder state 
regulation of the advertising practices of 
the respondents in the instant cases. What- 
ever may have been the intent of Congress 
with regard to interstate insurance prac- 
tices which the States cannot for constitu- 
tional reasons regulate effectively, that intent 
is irrelevant in the cases before us. Re- 
spondents’ advertising programs require 
distribution by their local agents, and there 
is no question but that the States possess 
ample means to regulate this advertising 
within their respective boundaries. Cf., e. g., 
Robertson v. Califorma, 328 U. S. 440, 445, 
n. 6, 461.° 


[“Legislation” or “Regulation’’] 


Petitioner also argues in a different vein 
that even if the McCarran-Ferguson Act 
bars federal regulation where state regula- 
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tion has been effectively applied, the exer- 
cise of Commission authority in these cases 
should be upheld because the States have 
not “regulated” within the meaning of the 
Section 2(b) proviso. This argument is not 
persuasive in the instant cases. Each State 
in question has enacted prohibitory legis- 
lation which proscribes unfair insurance ad- 
vertising and authorizes enforcement through 
a scheme of administrative supervision. 
Petitioner does not argue that the statutory 
provisions here under review were mere 
pretense. Rather, it urges that a general 
prohibition designed to guarantee certain 
standards of conduct is too “inchoate” to. 
be “regulation” until that prohibition has 
been crystalized into “administrative elabora- 
tion of these standards and application in 
individual cases.” However, assuming there 
is some difference in the McCarran-Fergu- 
son Act between “legislation” and “regu- 
lation,’ nothing in the language of that Act 
or its legislative history supports the dis- 
tinctions drawn by petitioner. So far as we 
can determine from the records and argu- 
ments in these cases, the proviso in Section 
2(b) has been satisfied. 


[Affirmed] 
The judgments of the Courts of Appeals 
are affirmed. 


[] 69,060] In the Matter of Special 1952 Grand Jury. 


In the United States District Court for the Eastern District of Pennsylvania. 


laneous No, 1954. Filed May 22, 1958. 


Miscel- 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Defendant’s Inspection of Plaintiff’s Grand Jury Testimony.—A glass manufacturer, which 
was named as a defendant in a private antitrust action, was permitted, on a motion under 
Rule 6(e) of the Federal Rules of Criminal Procedure, to inspect the testimony given by 
one of the plaintiffs during a grand jury proceeding. The private action was inspired, 
to some extent, by the criminal proceeding arising out of the grand jury’s action. While 
the plaintiff consented to the disclosure of his grand jury testimony, the Government 
interposed objections. None of the traditional reasons for preserving the secrecy of grand 
jury proceedings were found applicable to the unique factual situation presented. The 
plaintiff, a grand jury witness, had been named by the Government as a co-conspirator 
of those indicted by the grand jury and later brought a civil suit against the glass manu- 
facturer, which was investigated, but not indicted or named as a co-conspirator, by the 
same grand jury. On pretrial deposition, the plaintiff's answers regarding his testimony 
before the grand jury were vague, if not unresponsive. The testimony sought was relevant 


6 At the time the complaints were filed thirty- 
six States had enacted the ‘‘Model Unfair Trade 
Practices Bill for Insurance.’’ Eight others 
had statutes essentially the same in effect as 


the ‘Model Bill.” 
| 69,060 


4Cf., e. g., H. R. Rep. No. 143, 79th Cong., 
1st Sess. 3, and 91 Cong. Rec. 1442. 

5 See also Hoopeston Canning Co. v. Cullen, 
318 U. S. 313; Osborn v. Ozlin, 310 U. S. 53. 
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to a possible defense of im pari delicto, and, as a matter of justice, the glass manufacturer 
had a right to the discovery of testimony necessary to enable it to prepare its defense. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8021; Private En- 


forcement and Procedure, Vol. 2, { 9013. 


For the Department of Justice: William L. Maher, Philadelphia, Pa. 


For the defendants: Arthur Littleton, Philadelphia, Pa., for Pittsburgh Plate Glass 
Co.; Charles J. Biddle, Philadelphia, Pa., for Libbey-Owens-Ford Glass Co.; and Ralph W. 
Brenner, Philadelphia, Pa., for Fourco Glass Company. 


Opinion and Order Sur Motion of 
Pittsburgh Plate Glass 
Company 


[Motion] 


Joun W. Lorn, Jr. District Judge [Jn 
full text]: This opinion arises on the mo- 
tion of Pittsburgh Plate Glass Company 
(hereinafter called “PPG”), a defendant in 
Civil Action No. 16962 in this Court, Metzger, 
et al. v. American Window Glass Co., et al. 
Under Rule 6(e) of the ‘Federal Rules of 
Criminal Procedure, PPG seeks 


iia 


: an order permitting inspection 
of the transcript of the testimony of the 
plaintiffs. before a special Grand 
Jury of this Court sitting in Philadelphia 
from about April to October 1952 and 
of any documents brought by them before 
the Grand Jury, the originals or copies 
of which documents may still be retained 
as part of the records of this Court per- 
taining to that investigation.” 


The only party which appeared to oppose 
the motion is the United States, through 
the Antitrust Division of the Department of 
Justice. It has strenuously resisted the 
motion, and in support of such opposition 
has argued orally and filed briefs 


“cc 


Make to protect the public interest, 
aid the court in its consideration of such 
motion, and prevent interference with 
the enforcement of the laws of the United 
States.” 


To focus discussion, it is first noted that 
movant made no especial showing with 
respect to testimony of plaintiffs other than 
Jack K. Metzger, and the government has 
suggested that the record contains no docu- 
ments brought before the grand jury by 
plaintiffs. The government has stated in its 
brief that the testimony of Jack K. Metzger 
(described orally as consisting of about ten 
pages of testimony) was transcribed by a 
duly authorized reporter under contract 
with the United States Department of 
Justice. It says that said transcript is 
presently a part of the official files of the 
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Department of Justice. It was not, how- 
ever, understood to deny that the grand 
jury proceedings in their entirety are under 
the jurisdiction of this Court. Cobbledick 
v. United States [1940-1943 TrapE CASES 
7 56,011], 309 U. S. 323, 327 (1940); Schwabe 
v. United Shoe Machinery Corp. [1957 TRADE 
CAsES { 68;898.], 21 FoR. DY 233°C, DSC. 
1957). 
[Scope of Ruling] 

Most of the considerations argued by 
movant apply only to the testimony of Jack 
K. Metzger. Traditionally, and by the 
great weight of authority, exploration into 
the records of grand jury proceedings is 
forbidden, except for compelling reasons. 
United States v. Papaioanu, 10 F. R. D. 517 
(D. Del. 1950) (cases collected). No cir- 
cumstances have been shown which merit 
discussion of so much of the motion as 
concerns plaintiffs other than Jack K. 
Metzger; and it does not appear that in 
fact any documents are involved. There- 
fore, in order to narrow discussion, the 
Court states at the outset that it will rule 
that the motion will be denied except as it 
concerns the ten pages, more or less, of 
testimony of Jack K. Metzger. Discussion 
hereinafter will be confined to the motion 
as it concerns the testimony of that witness 
only. 

[Grand Jury Proceeding] 


It appears that commencing May 15, 1952, 
a grand jury impanelled by this Court made 
an investigation of possible antitrust law 
violations in the sale, distribution, and in- 
stalling of glass in the Philadelphia area. 
The grand jury returned an indictment on 
October 16, 1952 and was then discharged. 


In those proceedings, leading up to the 
indictment in Criminal No. 16935, United 
States v. H. Perilstein, et al., Jack K. Metzger 
had testified pursuant to subpoena before 
said grand jury on May 23, 1952. 

Those named as defendants pleaded nolo 
contendere and paid fines imposed by the 
Court. Although the activities of PPG were 
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investigated by the grand jury, PPG was 
not indicted nor was it named as a co- 
conspirator. Neither did the Government 
in its Bill of Particulars voluntarily filed 
in Criminal No. 16935 specify PPG as an 
additional co-conspirator. PPG points out, 
however, that the plaintiffs, there being 
designated as “Metzger Glass and Mirror 
Co., Philadelphia, Pa.”’, were named in that 
bill as co-conspirators. 


[Treble Damage Action] 


The main action, and the one which 
gives rise to this motion, is Civil Action 
No. 16962 filed June 7, 1954, in this Court 
by Jack K. Metzger and others, naming as 
defendants PPG and others, seeking money 
damages for alleged violation of the anti- 
trust laws of the United States, entitled 
Metzger, et al. v. American Window Glass 
Co., et al. Movant, PPG, points out that the 
complaint in this Civil Action (No. 16962) 
borrows liberally from the allegations in 
the 1952 indictment, indicating the similari- 
ties in detail. PPG also states that in their 
Answers to Interrogatories propounded by 
various of the defendants, plaintiffs incor- 
porated, practically verbatim, lists from the 
Government’s Bill of Particulars in Crimi- 
nal No. 16935, and even cited that indict- 
ment itself in one answer. 
of PPG that 


“, . plaintiffs in Civil Action No. 16962 
have already relied heavily upon the 
Government’s pleadings in, and the out- 
come of, ‘Criminal No. 16935 and expect 
to base their case in large part on docu- 
ments produced before the Grand Jury 
and whatever factual information can be 
gleaned from the Indictment and the 
Government’s Bill of Particulars in Crimi- 
nal No. 16935.” 

It is unnecessary further to elaborate the 
position of PPG in this connection, for it 
would be an act of the utmost naivete to 
deny that the present action was inspired— 
at least to some extent—by the criminal 
proceedings arising out of the 1952 Grand 
Jury action. That observation is made 
solely for the purpose of background and 
explanation, and is of course intended to 
impute no impropriety to plaintiffs. 


[Deposition] 


When interrogated on pre-trial deposition 
in the present Civil Action No. 16962, plain- 
tiff Jack K. Metzger testified that he did 
appear and testify before the aforementioned 
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Grand Jury. It is apparent, however, that 
his testimony in that deposition, in answer 
to questions concerning what he had told 
the Grand Jury about the alleged con- 
spiracy and PPG’s activities, was at least 
vague—if not unresponsive Jack K. Metzger 
testified, nevertheless, that he had no ob- 
jection to the disclosure of his testimony 
before the Grand Jury. 

His deposition, on file as Exhibit B 
attached to PPG’s motion, bears date of 
July 13, 1954. He placed the time of his 
testimony before the grand jury as “Some- 
where between "46 and ’48.” His recol- 
lection as to the date of his grand jury 
appearance, and the date of the indictment, 
was not refreshed when the questioner sug- 
gested the actual year to have been 1952. 
It is patent that his deposition throws little 
light on his actual testimony before the 
grand jury on May 23, 1952. 


The movant argues that it requires access 
to the grand jury testimony in the particular 
light of the plaintiff's vague deposition in 
1954. If his recollection was not clear in 
1954 as to what he said in 1952, movant 
argues, all the more will he have difficulty 
when examined in the actual trial of this 
case, since almost four more years have 
already elapsed. Putting the matter more 
strongly, it says 

“The combination of the passage of 
time and plaintiffs’ wholly natural interest 
in the outcome of their civil action may 
well have colored their recollections so 
that plaintiffs’ testimony at trial may be 
quite different from their testimony be- 
fore the Grand Jury. PPG is entitled to 
know what plaintiffs said under oath to 
the Grand Jury when their interest in the 
outcome of the proceeding was less per- 
sonal than it now is.” 


[Grand Jury Secrecy] 


If this were merely a matter of discovery, 
further discussion would be unnecessary to 
show that the case for inspection by PPG 
is made out. The more serious question, 
however, is whether the rule of grand jury 
secrecy is an absolute bar, regardless of the 
necessities of PPG’s preparation for trial 
and plaintiff's statement in deposition that 
he would have no objections to inspection 
by PPG of the transcript of his grand jury 
testimony. 


[Unique Factual Situation] 


It must be conceded that search of the 
decisions of the courts of the United States 
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reveals no case offering guidance on the 
exact problem here presented. This is a 
unique problem—where a grand jury wit- 
ness, named as a co-conspirator in a Bill 
of Particulars by a federal grand jury in- 
vestigating possible antitrust violation in a 
certain industry and area, later brings a 
civil action for antitrust violations, con- 
cerning practices and transactions which 
were the subject of the grand jury probe, 
against a defendant investigated (but not 
indicted) by the same grand jury. That 
plaintiff, having testified before that grand 
jury, two years thereafter gives a deposition 
which is so uncertain that he makes an 
error of at least 300% as to the time elapsed 
since he testified, but gives his permission 
(for what legal effect it may have) to de- 
fendant to inspect his actual testimony. As 
the discovery processes gradually inch for- 
ward with the passage of four more years, 
that particular defendant now moves to 
inspect the 1952 grand jury testimony of 
that certain plaintiff. 


[Inspection Permitted] 


This Court believes the defendant is en- 
titled to that inspection, and shall so order 
with the distinct stipulation that such order 
is not to be taken as applying to any other 
party or phase of the present action, and 
is granted solely on the strength of the 
particular and peculiar situation here presented. 


[Federal Rules] 


The rule under which defendant moves 
is 6(e) of the Federal Rules of Criminal 
Procedure, 18 U. S. C. A., which provides 
in the most pertinent part: 


“Secrecy of Proceedings and Disclosure. 
Disclosure of matters occurring before 
the grand jury other than its deliberations 
and the vote of any juror may be made to 
the attorneys for the government for use 
in the performance of their duties. Other- 
wise a juror, attorney, interpreter or 
stenographer may disclose matters oc- 
curring before the grand jury only when 
so directed by the court preliminarily to 
or in connection with a judicial proceed- 
ing or when permitted by the court at the 
request of the defendant upon a showing 
that grounds may exist for a motion to 
dismiss the indictment because of matters 
occurring before the grand jury. No 
obligation of secrecy may be imposed 
upon any person except in accordance 
with this rule... .” 
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There is here involved but one part of 
the rule—the first part of the second quoted 
sentence. The first sentence relates to offi- 
cial use by the government. The second 
part of the second sentence refers only to 
attacks by criminal defendants upon the 
indictments in their own cases. The third 
sentence requires no comment. The result 
is that the only part of the rule directly 
applicable to the present motion is 


a eae (EAT ALLOGNE Ye Ok 
stenographer may disclose matters oc- 
curring before the grand jury only when 
so directed by the court preliminarily to 
or in connection with a judicial proceed- 
ines, 3 A 
Before and since the promulgation of that 

rule, disclosure of grand jury proceedings 
has occasionally been allowed where the 
ends of justice will be served. See Doe v. 
Rosenberry, 152 F. Supp. 403 (S. D. N. Y. 
1957). and cases cited therein. In United 
States v. Socony-Vacuum Oil Co. [1940-1943 
Trave CAsEs § 56,031], 310 U. S. 150, 233- 
234, the use of the transcript to refresh 
the witness’ recollection was held permis- 
sible, the United States Supreme Court 
saying: 


“Grand jury testimony is ordinarily 
confidential. See Wigmore, supra, § 2362. 
But after the grand jury’s functions are 
ended, disclosure is wholly proper where 
the ends of justice require it. See Metzler 
v. United States, 64 F. 2d 203, 206.” 


The federal court decisions dealing with 
disclosure of grand jury transcripts and 
minutes are legion. The overwhelming 
majority, however, have arisen in one factual 
context, where a person under indictment 
seeks inspection of the transcript—in ad- 
vance of trial—in the hope of nipping the 
Government’s case in the bud by uncovering 
grounds for invalidating the indictment or 
at least forcing a premature blossoming 
which will disclose to him what lies within 
the bud. 


Such was the background of Judge Learned 
Hand’s oft-quoted statement in United States 
v. Garsson, 291 Fed. 646, 649 (S. D. N. Y. 
1923), of which enough will be quoted to 
disclose the reason for the strong ruling: 


“Finally, the defendants move 
for inspection of the grand jury’s minutes. 
I am no more disposed to grant it than 
I was in 1909. U. S. v. Violon (C. C.) 
173 Fed. 501. It is said to lie in discre- 
tion, and perhaps it does, but no judge 
of this court has granted it, and I hope 
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none ever will. Under our criminal pro- 
cedure the accused has every advantage. 
While our prosecution is held rigidly to 
the charge, he need not disclose the 
barest outline of his defense. He is im- 
mune from question or comment on his 
silence; he cannot be convicted when there 
is the least fair doubt in the minds of 
any of the twelve. Why, in addition he 
should in advance have the whole evi- 
dence against him to pick over at his 
leisure, and make his defense, fairly or 
foully, I have never been able to see...” 


It is perfectly true, as the government 
points out, that the cases are myriad in 
which inspection has been denied in crimi- 
nal cases. See cases collected in United 
States uv. General Motors Corp., 15 F. R. D. 
486, 487 (D. Del. 1954). Such proceedings 
are likewise protected in civil proceedings 
in which the government is a party, as in 
the General Motors case last cited. The re- 
ported cases in which disclosure has been 
permitted, apart from such special situations 
as defense of perjury, United States v. Rosen- 
berg, 245 F. 2d 870 (3rd Cir. 1957), or use 
at trial for impeachment after testimony, 
Umited States v. Rose, 215 F. 2d 617, 628 
(3rd Cir. 1954), are public interest matters, 
Examples are: In re Grand Jury Proceed- 
ings, 4 F. Supp. 283 (E. D. Pa. .1933)— 
revocation of brewer’s beer permit, a federal 
proceeding; In re Bullock, 103 F. Supp. 639 
(D. D. C. 1952)—dereliction of duty of 
police officers; Doe v. Rosenberry, 152 F. 
Supp. 403 (S. D. 'N. Y. 1957)—bar associa- 
tion disciplinary proceedings. 

It was in one of such cases, In re Grand 
Jury Proceedings, 4 'F. Supp. 283 (E. D. 
Pa. 1933), that Chief Judge Kirkpatrick 
wrote: 

“Tt is sufficient to say that the rule of 
secrecy has long since been relaxed by 
permitting disclosure whenever the _in- 
terest of justice requires. The determina- 
tion of this matter necessarily rests largely 
within the discretion of the court whose 
grand jury is concerned [citations omitted]. 
It is my considered judgment that the 
ends of justice can be furthered by per- 
mitting the disclosure of this testimony. 


“The rule of secrecy, it will be noted, 
was designed for the protection of the 
witnesses who appear and for the purpose 
of allowing a wider and freer scope to 
the grand jury itself, and was never 
intended as a safeguard for the interests 
of the accused or of any third person. 
The fact that the grand jury has ad- 
journed and been discharged has often 
‘been considered as one reason for aban- 
doning secrecy as to its deliberations. It 
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is, however, not the only circumstance 
which may move the court, nor is it 
essential to the exercise of its discretion. 
It yields to the general consideration 
whether the ends of justice will be fur- 
thered by the disclosure. In every case 
the court is called upon to balance two 
policies, the one requiring secrecy, the 
other disclosure.” 

The case at hand is one in which the pull 
of the policy of disclosure is strong, since 
it is common knowledge that the scope of 
discovery in civil antitrust cases is broad. 
The problem is the same, nevertheless. As 
Judge Hartshorne said when granting lim- 
ited discovery of grand jury testimony in 
United States v. Ben Grunstein & Sons Com- 
pany, 137 F. Supp. 197 (D. N. J. 1956): 


“Basically, therefore, the issue here is, 
as to how to coordinate justly the policy 
of the Federal Rules of Civil Procedure 
for free, full discovery before trial for both 
parties, with the traditional policy as to 
the secrecy of Grand Jury proceedings.” 


[Reasons for Secrecy Rule| 
Aid in escaping from this impasse is pro- 
vided by the fact that none of the reasons 
usually given by the courts for cloaking 
with secrecy what takes place before a 
grand jury apply here, viz., 


“(1) To prevent the escape of those 
whose indictment may be contemplated; 
(2) to insure the utmost freedom to the 
grand jury in its deliberations, and to 
prevent persons subject to indictment or 
their friends from importuning the grand 
jurors; (3) to prevent subornation of per- 
jury or tampering with the witnesses who 
may testify before the grand jury and 
later appear at the trial of those indicted 
by it; (4) to encourage free and untram- 
meled disclosures by persons who have 
information with respect to the commis- 
sion of crimes; (5) to protect the innocent 
accused who is exonerated from disclosure 
of the fact that he has been under in- 
vestigation, and from the expense of 
standing trial where there was no prob- 
ability of guilt.” 

That quotation, taken from United States 
v. Amazon Industrial Chemical Corp., 55 F. 
2d 254, 261 (D. Md. 1931), has been quoted 
with approval in, inter alia, United States v. 
Rose, 215 F. 2d 617, 628 (3rd ‘Cir. 1954); 
Reichert v. Commissioner of Internal Revenue, 
214 F. 2d 19, 22 (7th 'Cir. 1954); Schmidt v. 
Umited States, 115 F. 2d 394, 396-97 (6th Cir. 
1940); and cited in many other cases. Most 
of those five reasons could hardly be less 
applicable to a case like the present, of 
course. 
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The Government, however, points out 
that disclosure of grand jury proceedings 
has been uniformly denied in connection 
with civil proceedings. It cites in support 
of that statement, however, nothing but 
cases in which the government was a party: 
e.g. United States v. General Motors Corp., 
15 F. R. D. 486 (D. Del. 1954); Umted 
States v. Radio Corporation of America [1957 
TRADE CASES 7 68,788], 21 F. R. D. 103 
(E. D. Pa. 1957); and a number of un- 
reported rulings and decisions. 

In passing it is mentioned that a case 
which seems to go contra to those cited by 
the Government, although clearly involving 
an unusual factual situation, is Umted States 
v. Procter & Gamble Company [1956 TRADE 
Cases J 68,335 and 68,457], 19 F. R. D. 122 
and 247 (D. N. J. 1956), now pending be- 
fore the United States Supreme Court, see 
352 U.S. 997 (1957). 


[No Precedents] 


As has been said, the problem at hand is 
su generis, but one can go further. Even 
the general factual situation presented by 
this motion is novel: i.e. disclosure of grand 
jury transcript at the behest of a defendant 
in a separate proceeding to which the Goy- 
ernment, which convened the grand jury, 
is not a party. Even as to that very broad 
aspect of the case, apart from its ramifica- 
tions, there is nothing like it in the reported 
cases. The nearest is a mere possibility to 
be gleaned from intimations in a recent 
District of Columbia decision of Judge 
Holtzoff. He suggested that the question 
may arise in the District of Massachusetts 
in the course of declining jurisdiction since 
it was by a mere fortuity that the grand 
jury transcript in question happened to be 
in the District of Columbia. Schwabe v. 
United Shoe Machinery Corp. [1957 TRavE 
Cases J 68,898], 21 F. R. D. 233 (D. D. C. 
1957). 

The Government’s opposition to the’ pres- 
ent motion has been forceful and challeng- 
ing. The Court respects its fears that the 
granting of this motion will prevent en- 
forcement of the laws of the United States, 
but cannot share them. In addition to the 
qualifications and limitations heretofore stated, 
which make this a decision on a situation 
which, in terms of the reported decisions, is 
unique, there is another factor which virtu- 
ally compels the result in the interest of 
justice. 

The movant, PPG, points out that although 
PPG’s activities in the sale and installation 
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of glass in the Philadelphia area were in- 
vestigated by the Grand Jury in 1952, PPG 
was neither indicted by the Grand Jury nor 
named as a co-conspirator. Under such 
circumstances, what any of the plaintiffs 
told the Grand Jury about PPG may well 
be of extreme importance in its defense— 
since it is beyond dispute that the same 
matters investigated by the Grand Jury 
are involved in the civil action. 


[In Pari Delicto Defense] 


Furthermore, the fact that plaintiffs in 
Civil Action No. 16962 were named as co- 
conspirators in the Bill of Particulars in 
Criminal No. 16935 suggests to defendant 
PPG that a defense of in part delicto may 
be available as a bar to the present action. 
See Continental Wall Paper Co. v. Voight & 
Sons Co., 212 U. S. 227, 261-267 (1909). 


This Court agrees that, as a matter of 
justice the defendant has a right to dis- 
covery of testimony necessary to enable it 
to prepare its defense. Once more, how- 
ever, it is repeated that this Court here 
rules on a very narrow situation, where 
justice and the policy of discovery of the 
Federal Rules of Civil Procedure seem in 
the discretion of this Court to outweigh the 
policy of secrecy as to grand jury proceedings. 


This is a motion made under 6(e) of the 
Federal Rules of Criminal Procedure, but 
growing out of a civil antitrust suit to which 
the Government is not a party. The testi- 
mony sought is that of a plaintiff in the 
pending civil action, and is indisputably rele- 
vant to the defense of that action. More- 
over, for reasons stated, the moving party 
suggests convincingly that such testimony 
is needed in connection with a possible de- 
fense of im pari delicto. The testimony in- 
volved is that of one person only, a plaintiff 
who has consented that his testimony be 
inspected. 


[Ruling] 


In the light of the foregoing reasons, 
and solely for the purposes stated, the 
ruling of this Court is that: 

The Motion of Pittsburgh Plate Glass 
Company for inspection of the transcript of 
the testimony of Jack K. Metzger before 
the Special Grand Jury of this Court sitting 
in Philadelphia from May 15, 1952 to Oc- 
tober 16, 1952, be and the same is hereby 
granted. 


In all other respects the Motion of Pitts- 
burgh Plate Glass Company is denied. 
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[] 69,061] Gillette Company v. Milshap Drug Sales Corporation. 


In the New York Supreme Court, New York County, Special and Trial Term, Part 19 
Tsou 71s Jay No. 118i pase 64 Dated June1s, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Price Discrimination.— 
A manufacturer of toiletry articles was granted a permanent injunction prohibiting a 
noncontracting retailer from selling the manufacturer’s products below fair trade prices. 
The manufacturer established the necessary requisites to obtain such relief, and the record 
did not indicate that the relief sought was for any ulterior purpose or for any reason 
other than enforcement or that the manufacturer had indulged in practices offensive to 
the conscience of the court. Also, the proof failed to sustain the retailer’s contention 
that the manufacturer engaged in unfair price discrimination to retailers. At the most, 
the evidence indicated that the manufacturer had a direct price for certain retailers who 
met minimum shipment requirements and credit standards. It is implicit in the Fair 
Trade Act that there shall be no unfair discrimination in prices to retailers, but that does 
not preclude discounts or fair variations in prices having a general application in the 


trade based, for example, upon quantity sold or time of payment. 


See Fair Trade, Vol. 1, J 3436.34. 


[Injunction Sought] 

FRANK, Justice [In full text]: Plaintiff 
seeks a permanent injunction under the 
New York Fair Trade Act, also known as 
the Feld-Crawford Act (General Business 
Law of New York, sec. 369-a, et seg.) to 
enjoin the defendant from selling plaintiff's 
products at retail below the fair trade price. 


A motion for a temporary injunction was 
granted on December 27, 1957, and the order 
entered thereon is still in effect. 


[Plaintiff ] 


Defendant rested at the end of plaintiff’s 
case and the uncontradicted proof estab- 
lishes that plaintiff through one of its 
divisions, the Toni Company, is engaged in 
the business of manufacturing and selling 
various toiletry articles such as permanent 
wave kits, shampoos, hair sprays, deodor- 
ants, facial cleansing lotions, hair condi- 
tioners and related items. Such products 
are marketed under the trademarks, brands 
and name of plaintiff, and are in open com- 
petition with commodities of the same gen- 
eral class produced by others. 


[Defendant] 


The defendant corporation is engaged in 
selling plaintiff's products and other similar 
commodities at retail. 


[Fair Trade Contracts] 


The plaintiff entered into retail fair trade 
contracts in New York State with various 
dealers, not including the defendant. After 
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receiving notice of such contracts, however, 
the defendant sold plaintiff’s products below 
the minimum price specified in the fair 
trade contracts. 


[Defenses] 


While the answer pleads several defenses, 
defendant seriously presses only one—i. e., 
that plaintiff is not entitled to the relief 
sought because it unfairly discriminates in 
its prices to retailers. 


[Evidence] 


Under the New York statute contracts 
relating to the sale of or resale of commodi- 
ties are valid when the commodities in- 
volved bear the trademark, brand or name 
of the producer or owner of such com- 
modity and are in fair and open competition 
with commodities of the same general class 
produced by others (General Business Law, 
sec. 369-a; General Electric Company v. S. 
Klein-On-The-Square [1953 TRADE CASES 
{ 67,443], 121: N. Y. S. 2d 37). The record 
herein establishes that the fair trade con- 
tracts entered into by the plaintiff were valid. 


The plaintiff producer has established the 
necessary requisites to obtain the requested 
relief. The record shows that there was 
a genuine fair trade price structure in exist- 
ence; that defendant, although not a party 
to any such contract, had notice of the fair 
trade agreements, and after such notice con- 
tinued to sell plaintiff’s products at a price 
less than the fair trade price; that the plain- 
tiff has not by its acts or conduct waived 
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or abandoned its rights with respect to 
retailers in the enforcement of such con- 
tracts; the record does not indicate that the 
relief sought is for any ulterior purposes or 
for any reason other than enforcement; and 
the record does not indicate that plaintiff 
has indulged in practices offensive to the 
conscience of the court requiring denial of 
relief (see Calvert Distillers Corp’n v. Nuss- 
baum Liquor Store, Inc., 166 Misc. 342; Gen- 
eval Electric Co. v. R. H. Macy & Co. 
[1950-1951 TrapE Cases { 62,764], 199 Misc. 
87, 103 N. Y. S. 2d 440; Sunbeam Corp’n 
v. Marcus [1952 Trape Cases { 67,288], 105 
F. Supp. 39). 


[Discrimination] 


The proof fails to sustain defendant’s con- 
tention of unfair price discrimination to 
retailers and therefore extended discussion 
of the legal efficacy of such claim is unneces- 
sary. At most, the inferences to be elicited 
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from the evidence indicate that plaintiff has 
a direct price for certain retailers who meet 
“minimum shipment requirements and who 
meet plaintiff's credit standards.” While it 
is true that implicit in the statute is the 
requirement that there shall be no unfair 
discrimination in prices to retailers, that 
does not preclude discounts or fair varia- 
tions in prices having a general application 
in the trade based, for example, upon quan- 
tity sold or time of payment (Calvert Distil- 
lers Corp’n v. Nussbaum Liquor Store, Inc., 
supra, at p. 346). 


[Judgment] 

I conclude, therefore, that plaintiff 1s en- 
titled to an injunction as prayed for and 
I direct the entry of judgment accordingly. 

The foregoing constitutes the decision 
required by section 440 of the Civil Practice 
Act and judgment is to be entered thereon. 
Settle judgment. 


[] 69,062] Vincent W. Kosuga v. Jack H. Kelly. 


In the United States Court of Appeals for the Seventh Circuit. 


September Term, 


1957; April Session, 1958. No. 12190. Dated June 23, 1958. 
Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. Icor, District Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Violations as a Defense—Action on 
Sales Contract—Agreement Not To Deal on Futures Market.—An action to recover the 
balance due on a contract for the sale of onions was not barred, where it was contended 
that the contract was illegal because it contained reciprocal promises by the parties to 
refrain from dealing in onions on the futures market for a certain period of time. It was 
conceded that the contract price was fair and reasonable. Assuming that the disputed 
provision was illegal, which was doubtful, it was separable from and not inherent in the 
buyer’s promise to pay for the onions. The action was not brought to enforce the alleged 
illegal portion of the contract, and enforcing the promise to pay would not have the effect 
of sanctioning antitrust violations. 


See Private Enforcement and Procedure, Vol. 2, { 9042.650. 


Commodity Exchange Act 

Combinations and Conspiracies—Violations of the Commodity Exchange Act as a 
Defense—Action on Sales Contract—Agreement Not To Deal on Futures Market—An 
action to recover the balance due on a contract for the sale of onions was not barred, 
where it was contended that the contract was illegal because it contained reciprocal promises 
by the parties to refrain from dealing in onions on the futures market for a certain period 
of time. The buyer contended that the contract of sale was illegal because the above pro- 
vision violated the Commodity Exchange Act in that it created a “false and fictitious” 
market condition by manipulation and increase in price. Assuming that the disputed pro- 
vision was a violation of the Act, recovery was not barred since the restrictive provision 
was separable from and not inherent in the defendant’s promise to pay for the goods and 
the enforcement of the promise to pay would not have the effect of sanctioning a violation 
of the Act. 

See Combinations and Conspiracies, Vol. 1, J 2205. 
| 69,062 
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Illinois Antitrust Act 


Combinations and Conspiracies Under State Antitrust Laws—Conflicts in State and 
Federal Laws—Antitrust Violations as a Defense—Action on Sales Contract—Agreement 
Not to Deal on Futures Market—Legality—An action to recover the balance due on a 
contract for the sale of onions was not barred, where it was contended that the contract 
was illegal because it contained reciprocal promises of the parties to refrain from dealing 
in onions on the futures market. The buyer contended that the promises violated the 
Illinois Antitrust Act. However, the Act, as the substantive law of the state, is applicable 
only to intrastate commerce. The transaction in issue involved interstate commerce, Even 
if the Act was applicable, the Illinois cases indicated that the disputed provision was not 
illegal under the Act. The federal court noted that, while the Illinois Act provides that a 
purchaser of a commodity contrary to the provisions of the Act may plead the Act as a 
defense to any suit for the recovery of such price, this provision has been construed as not 
to prevent the recovery of a purchase price of goods where the illegal agreement can be 
separated from the valid promise to pay for the goods sold and the illegal agreement was 


not sought to be enforced. 


See Combinations and ‘Conspiracies, Vol. 1, { 2339.15, 2401, 2407.15. 
For the plaintiff-appellee: A. Bradley Eben and Lee A. Freeman, Chicago, III. 
For the defendant-appellant: Joseph W. Louisell, Detroit, Mich.; and Richard E. 


Gorman, Chicago, IIl. 


Affirming a judgment of the U. S. District Court, Northern District of Illinois, Eastern 


Division, 1957 Trade Cases {| 68,714. 


Before MAjor, SCHNACKENBERG and PARKINSON, Circuit Judges. 


[Summary Judgment] 


Major, Circuit Judge [In full text]: This 
is an appeal from a summary judgment in 
favor of appellee (plaintiff) against appel- 
lant (defendant), entered October 11, 1957, 
in the amount of $37,342.80, with interest 
and costs. The action was commenced Sep- 
tember 11, 1956, and the judgment repre- 
sents the balance due on a sale made 
December 17, 1955, by plaintiff to defendant, 
of fifty cars of onions. 


[Nature of Action] 


If plaintiff was entitled to recover, there 
is no dispute as to the amount due as em- 
bodied in the judgment. The issues raised 
on this appeal require a statement of the 
salient facts which give rise thereto, as well 
as the essential proceedings in the District 
Court. The case was tried and decided upon 
the pleadings, which included plaintiff’s 
complaint, defendant’s answer thereto, cer- 
tain affirmative defenses asserted by de- 
fendant, as well as a counterclaim by which 
defendant sought to recover damages against 
plaintiff in the amount of $75,000. There 
was submitted in connection with the counter- 
claim an affidavit by each of the parties. 


On December 17, 1955, when the contract 
in dispute was made, plaintiff and his asso- 
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ciate, Sam Siegel (the latter not a party to 
this action), were owners of actual onions 
in Chicago and elsewhere. Defendant was 
a grower of onions. Both parties were en- 
gaged in the marketing of onions in Illinois 
and in commerce generally throughout the 
country. By the terms of the contract plain- 
tiff agreed to sell and defendant agreed to 
purchase fifty cars of onions at $960.00 per 
car, plus storage charges, or a total of 
$48,000, plus storage charges. The terms of 
sale were: initial cash payment, $300.00 per 
car, or $15,000; second payment to be made 
by January 10, 1956, of $200.00 per car, or 
$10,000; the balance of $460.00 per car, plus 
storage to be computed at the time defend- 
ant ordered the cars withdrawn from stor- 
age, or a total of $28,082.00. From time to 
time, defendant withdrew from _ storage 
thirteen cars of onions. The payments made 
by defendant consisted of $7,500 on De- 
cember 22, 1955, and $5,000 on January 18, 
1956, or a total payment of $12,500. No 
further payments were made as provided 
for in the agreement or for the thirteen 
cars of onions withdrawn by defendant 
from storage. 

Onions, due to their perishable nature, 
can be kept in storage only for a reasonable 
period, On February 16, 1956, plaintiff sent 
a telegram to defendant, as follows: 
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“Storage onions you purchased from me 
on 12-17-55 now showing deterioration. 
You agreed to order out of Chicago stor- 
age and pay for these onions during 
January and early February 1956. Pres- 
ent condition of onions require immediate 
action. Demand payment by 2-20-56 and 
will surrender negotiables upon receipt 
of payment.” 
On the same date, plaintiff wrote defend- 
ant, which in general was confirmatory of 
the telegram. On February 20, 1956, de- 
fendant responded by telegram, as follows: 


“Our agreement does not provide that 
onions be withdrawn from storage in 
substantial quantity by early February. 
We intend to abide by the original agree- 
ment and we expect you to do likewise.” 


Defendant, on March 9, 1956, notified plain- 
tiff that he would withdraw no further 
onions from storage and that he would make 
no further payments. The reasons for such 
refusal will be subsequently noted under 
defendant's affirmative defenses. 


[Defenses] 


The facts so far stated are conceded by 
defendant. In connection therewith it is 
pertinent to note that defendant makes no 
contention, either by allegation or other- 
wise, but that the price which he agreed to 
pay for the onions was the fair and reason- 
able cash market price. For reasons asserted 
in the affirmative defenses, defendant con- 
tends that payment of the balance due on 
the contract cannot be judicially enforced. 
Such defenses are predicated upon an al- 
leged factual situation from which it is 
argued that there was incorporated in and 
made a part of the sale agreement certain 
conditions in violation of anti-trust laws, 
both Federal and State (Illinois), as well as 
the Commodity Exchange Act. These af- 
firmative defenses were, on motion of plain- 
tiff, stricken by the court. We need cite no 
authority for the well established rule that 
all facts well pleaded must be taken as true. 
This is so even though plaintiff by answer 
has in large part denied defendant’s alle- 
gations. 


[Alleged Illegal Agreement] 


We find it difficult, as is often the case 
under similar circumstances, to separate 
facts well pleaded from those of a conclu- 
sory and argumentative nature. It appears, 
however, that the essential allegation of 
fact is that referred to as the non-delivery 
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provision asserted to have been made at 
the same time and in connection with the 
sale of the onions. It appears from the briefs 
that each of the parties recognizes this pro- 
vision as furnishing the principal bone of 
contention. Relative thereto, it is stated in 
defendant’s brief that it was agreed by the 
parties that “the plaintiff and Sam Siegel 
would not deliver any onions on the futures 
market for the balance of the 1955-1956 
trading season” (referring to onions owned 
and controlled by plaintiff and Siegel other 
than those involved in the sale to defend- 
ant), and that the defendant and other 
onion growers “agreed to purchase the 287 
carloads of onions [this includes the 50 
cars purchased by defendant] and to desist 
from selling them upon the futures market 
for the balance of the trading season in 
consideration of the promise of the plaintiff 
and Sam Siegel not to deliver any of the 
onions owned, held or controlled by them 
on the futures market for the balance of the 
1955-1956 trading season.” 


It is alleged as a legal conclusion, 


“The avowed and express object of said 
agreement was to fix the price of onions 
and limit the amount of onions sold in 
the State of Illinois, to fix and manipu- 
late the market price of onions and to 
stabilize said price and, if possible, to 
increase their price, said onions being a 
part of interstate commerce, and to create 
a false and fictitious market condition.” 
In connection with this non-delivery pro- 
vision, it is pertinent to note that each of 
the parties remained free to merchandise 
onions in normal commercial trade channels. 


[Sherman Act] 


The District Court in a memorandum 
opinion reasoned that the Sherman Anti- 
Trust Act could not be asserted as a de- 
fense to the action for the unpaid balance 
of the purchase price, principally upon three 
grounds: (a) the so-called condition of 
non-delivery was not an inherent part of 
the sale and, thus, assuming the reciprocal 
agreement not to sell onions on the futures 
market during the balance of the 1955-1956 
trading season was illegal, the obligation 
of defendant to pay was supported by other 
lawful consideration, to-wit, plaintiff’s prom- 
ise to sell the fifty carloads of onions at an 
agreed price; (b) the remedies provided by 
the Sherman Anti-Trust Act are exclusive 
and do not afford defendant the affirmative 
defense asserted, and (c) the so-called con- 
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dition of non-delivery was not an illegal 
restraint of trade condemned by the Sher- 
man Act. 


In support of his position, plaintiff places 
great reliance upon Connolly v, Union Sewer 
Pipe Co., 184 U. S. 540, while defendant 
places equal reliance upon Continental Wall 
Paper Company v. Louis Voight and Sons 
Company, 212 U. S. 227. Connolly involved 
an action to recover the price of sewer pipe 
sold and delivered to defendant. The de- 
fense asserted that plaintiff was part of a 
monopolistic conspiracy and combine for 
the express purpose of limiting production 
of sewer pipe and increasing the market 
price thereof, that the sale involved was at 
prices fixed by the monopoly in violation of 
the Sherman Act and, therefore, unenforce- 
able. The Court, in holding the defense not 
available, stated (page 551): 


“The buyer could not refuse to comply 
with his contract of purchase upon the 
ground that the seller was an illegal com- 
bination which might be restrained or 
suppressed in the mode prescribed by the 
act of Congress; for Congress did not 
declare that a combination illegally formed 
under the act of 1890 should not, in the 
conduct of its business, become the owner 
of property which it might sell to whom- 
soever wished to buy it. So that there is 
no necessary legal connection here be- 
tween the sale of pipe to the defendants 
by the plaintiff corporation and the alleged 
arrangement made by it with other cor- 
porations, companies, and firms. The 
contracts under which the pipe in question 
was sold were, as already said, collateral 
to the arrangement for the combination 
referred to, and this is not an action to 
enforce the terms of such arrangement. 
That combination may have been illegal, 
and yet the sale to the defendants was 
valid.” 

Continental involved an action to recover 
the alleged balance on an account for mer- 
chandise sold and actually delivered. De- 
fendant as one of its defenses asserted that 
it, along with plaintiff and other corpora- 
tions, was a party to an agreement, com- 
bination and conspiracy in restraint of trade 
in violation of the Sherman Anti-Trust Act 
and that the contract of sale was an inher- 
ent part of the illegal scheme. The Court 
sustained the validity of the defense, with a 
dissenting opinion by four members. The 
Court at great length distinguished the 
Connolly case, and discussed the situation 
before it as a basis for a holding contrary 
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to that of Connolly, concluding such dis- 
cussion as follows (page 260): 


“In short, the defense in the Connolly 
Case was that the plaintiff corporation, 
although owning the pipe in question and 
. having authority to sell and pass title to 
the property, was precluded by reason 
alone of its illegal character from having 
a judgment against the purchaser. We 
held that that defense could not be sus- 
tained either upon the principles of the 
common law or under the Anti-Trust 
Act of Congress.” 


In Continental, both plaintiff and defendant 
were admittedly members of a combination 
and conspiracy in violation of the Anti- 
Trust Act. The Court emphasizes the par- 
ticularly vicious nature of the violations in 
which the parties were engaged. As de- 
scriptive thereof the Court quotes from the 
Court of Appeals as follows (page 256): 


““The conspiring mills were situated in 
many States. The consumers [of wall 
paper] embraced the whole citizenship 
of the United States. The jobbers and 
wholesalers, who were to be coerced into 
contracts to buy their entire demands 
from the Continental Wall Paper Com- 
pany or be driven out of business, were 
in every State. Before the combination 
each of the combining companies was en- 
gaged in both state and interstate com- 
merce, The freedom of each, with respect 
to prices and terms, was restrained by 
the agreement and interstate commerce 
directly affected thereby, as well as by 
the enhancement of prices which ‘re- 
sulted. A more complete monopoly in an 
article of universal use has probably 
never been brought about. It may be that 
the wit of man may yet devise a more com- 
plete scheme to accomplish the stifling 
of competition. But none of the shifts 
resorted to for suppressing freedom of 
commerce and securing undue prices, 
shown by the reported cases, is half so 
complete in its details. None of the 
schemes with which this may be com- 
pared is more certain in results, more 
widespread in its operation, and more evil 
in its purposes’.” 

After all is said and done, the essential 
distinction between Connolly and Continental 
is that in the former plaintiff was engaged 
in a rather innocuous form of violation of 
the anti-trust laws to which defendant, as 
buyer, was not a party, while in Continen- 
tal plaintiff was engaged in a vicious form 
of anti-trust violation and defendant, as 
buyer, was a party to plaintiff's unlawful 
activities. It is also important that in Con- 
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nolly recovery was sought for the fair and 
reasonable price of goods sold, while in 
Continental recovery was sought for the 
price which resulted from and was deter- 
mined by the terms of the conspiracy in 
which the parties were participants. In the 
former, defendant was not permitted to 
plead plaintiff's anti-trust violation as a de- 
fense, while in the latter the same defense 
asserted by defendant was sustained. Thus, 
these two cases, as defendant would have 
them applied, lead to the incongruous re- 
sult that a Court will lend its aid to enforce 
payment by a buyer innocent of wrong- 
doing but will deny its aid to enforce pay- 
ment by a buyer who is a wrongdoer, that 
is, a party to and a part of a combination 
engaged in anti-trust violations. A reading 
of the cases subsequent to Continental dem- 
onstrates that the Courts generally, while 
recognizing its rationale, have in the main 
limited the case to its particular vicious 
facts. Its application has been denied under 
a variety of circumstances. 


In D. R. Wilder Mfg. Co. v. Corn Prod- 
ucts Refining Co., 236 U. S. 165, the Court 
rejected the defense of alleged violation of 
the Anti-Trust Acts. In doing so, we think 
it enlarged the doctrine of Connolly and at 
the same time limited that of Continental. 
The action was brought to recover the price 
of glucose sold to defendant. In defense it 
was claimed that plaintiff was part of a 
monopoly which had advanced the price of 
glucose and set up a profit-sharing plan 
under which purchasers were required to 
buy all of their requirements from the com- 
bine, thus restraining competition in viola- 
tion of the Sherman Act. The contract of 
sale permitted the purchaser to share in a 
profit-sharing plan of the seller, on condi- 
tion that the purchaser use the seller’s glu- 
cose exclusively. It was specifically provided 
in the contract for sale, ‘‘“Goods herein sold 
are for your own consumption and not for 
resale.” Thus, defendant (buyer) was by 
agreement with plaintiff (seller) restricted 
in its right to purchase as well as in the 
use of the purchased product. 


The Court affirmed the action of the 
lower Court in striking the answer as being 
no defense, affirmed judgment for the price 
of the goods sold, and stated (page 172): 


“* * * the sale and the obligations which 
arose from it depended upon a distinct 
contract with reciprocal considerations 
moving between the parties,—the receipt 
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of the goods on the one hand and the 
payment of the price on the other. And 
this is but a form of stating the elementary 
proposition that courts may not refuse to 
enforce an otherwise legal contract be- 
cause of some indirect benefit to a wrong- 
doer which would be afforded from doing 
so or some remote aid to the accomplish- 
ment of a wrong which might possibly 
result—doctrines of such universal ac- 


ceptance that no citation of authority is. 


needed to demonstrate their existence, 
especially in view of the express ruling in 
Connolly v. Union Sewer Pipe Co., 184 
U. S. 540, 46 L. Ed. 679, 22 Sup. Ct. Rep. 
431, applying them to the identical gen- 
eral question here involved.” 


The Court continued (page 172): 


“The case therefore reduces itself to the 
question whether the contract of sale was 
inherently illegal so as to bring it within 
the also elementary rule that courts will 
not exert their powers to enforce illegal 
contracts or to compel wrongdoing. The 
only suggestion as to the intrinsic il- 
legality of the sale results from the aver- 
ments of the answer as to the offer of a 
percentage of profits upon the condition 
of dealing exclusively with the Refining 
Company for the following year and the 
clause to the effect that the goods were 
bought by the Manufacturing Company 
for its own use and not for resale. But we 
can see no ground whatever for holding 
that the contract of sale was illegal be- 
cause of these conditions.” 


In Wilder, the Continental case was relied 
upon in support of the defense, as it is 
here. Relative thereto, the Court stated 
(page 177): 


“But it is apparent on the face of the 
opinion in the Continental Wall Paper case 
that it affords no ground for the extreme 
and contradictory conclusion thus deduced 
from it since the ruling in that case was 
based not upon any supposed right to 
import into a legal and valid contract 
elements of wrong which there was no 
right to consider, but was rested exclu- 
sively upon elements of illegality inhering 
in the particular contract of sale in that 
case which elements of illegality may be 
thus summarized: (a) the relations of the 
contracting parties to the goods sold, (b) 
the want of real ownership in the seller, 
(c) the peculiar obligations which were 
imposed upon the buyer, and (d) the fact 
that to allow the nominal seller to en- 
force the payment of the price would have 
been in and of itself directly to sanction 
and give effect to a violation of the Anti- 
Trust Act inhering in the sale.” 
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It seems to us that the reasoning of the 
Court in Wilder, and particularly the ap- 
praisement which it made of its former 
opinion in Continental, is highly pertinent 
to the instant situation. Here, as in Wilder, 
there was a contract of sale. Plaintiff was 
to receive and defendant was to pay the 
fair market value of the onions. Assuming 
that which we think doubtful, that is, that 
the non-delivery agreement was illegal, there 
is no more reason here than there was in 
Wilder for importing such elements of wrong 
into an otherwise legal and valid contract. 
More than that, the instant action is not 
to enforce the non-delivery provision but 
to enforce defendant’s promise to pay. Such 
enforcement, as stated in Wilder (page 177), 
will not “sanction and give effect to a 
violation of the Anti-Trust Act inhering in 
the sale.” This principle has been reaffirmed 
in Bruce’s Juces, Inc. v. American Can Co. 
[1946-1947 Trape Cases 7 57,553], 330 U. S. 
743. In that case it was stated (page 755) 
that the Court would entertain a defense 
that the contract is illegal only where the 
suit “has as its object and effect accomp- 
lishment of illegal ends which would be 
consummated by the judgment sought * * *.” 
See also United States Hoffman Machinery 
Corp. v. Valeteria Cleaners, Inc. [1956 TRADE 
Cases { 68,452], 143 F. Supp. 797, 799. 


Defendant challenges and seeks to dis- 
tinguish the cases which we have discussed 
by arguing that the non-delivery provision 
of the contract was an integral part thereof, 
in other words, that because of such provi- 
sion the entire contract is tainted with il- 
legality and no part of it is enforceable. 
We do not agree with the premise upon 
which this contention rests. The non-de- 
livery provision, while a part of the same 
contract, is separable from and not inherent 
in defendant’s promise to pay the reasonable 
market price for the onions. A case in 
point is Cincinnati, Portsmouth, Big Sandy & 
Pomeroy Packet Co. v. Bay, 200 U. S. 179. 
In that case, the Court separated the legal 
from the illegal covenant and enforced the 
lawful promise made for adequate considera- 
tion even though an unlawful promise was 
made at the same time for the same con- 
sideration. In reference to one facet of the 
unlawful portion of the contract which appears 
to have been a price fixing condition, the 
Court stated (page 185): 


“It only remains to say a word as to 
the agreement to maintain rates. This is 
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a covenant by the purchaser, the plaintiff 
in error. It is not the covenant sued 
upon. It is not declared to enter into the 
consideration of the sale. If necessary, 
we should be astute to avoid allowing a 
party to escape from his just and substan- 
tially legal undertaking on such ground.” 


[Commodity Exchange Act] 


Defendant also relies upon the Commodity 
Exchange Act G/ sO. SC. rar So, 1o) ee 
is contended that the contract in suit is in 
violation of that Act on the basis that the 
non-delivery provision created a “false and 
fictitious” market condition in onions by 
manipulation and increase in price. The 
contention with reference to this Act par- 
allels that relative to the Federal Anti-Trust 
Act. Our discussion in connection with that 
Act is equally pertinent. In our judgment, 
and we so hold, the affirmative defenses 
predicated upon the Federal Anti-Trust Act 
and the Commodity Exchange Act are not 
available to defendant and such defenses 
were properly stricken by the District Court. 


[Illinois Antitrust Act] 


Defendant as a further affirmative de- 
fense also relies upon the Anti-Trust Act of 
Illinois (Chap. 38, Sec. 569, ef seg., Smith- 
Hurd Illinois Ann. Stat.). Section 573 de- 
clares that any contract or agreement in 
violation thereof shall be absolutely void. 
Section 574 provides that a purchaser of a 
commodity contrary to the provisions of the 
Act may plead the Act as a defense to any 
suit for the recovery of such price. Thus, 
the Illinois Act, unlike the Federal Act, 
specifically provides that a violation of the 
Act may be pleaded as a defense. The 
Illinois Act as the substantive law of the 
State is applicable only to intrastate com- 
merce. Defendant apparently so recognizes 
and argues that such commerce was in- 
volved inasmuch as the contract of sale was 
made and was to be performed in the State 
of Illinois. Defendant makes this argument 
in spite of the frequent allegations in his 
pleadings that “said onions which were the 
subject of said agreement and contract were 
a part of interstate commerce.” In15C. J. S. 
Sec. 133(b), it is stated that “state anti- 
trust laws do not apply to transactions in- 
volving interstate commerce * * *.” It is 
hardly open to doubt but that the transac- 
tion in issue involved interstate commerce. 
It is, therefore, our view that the Illinois 
Act is without application. 
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[Legal and Illegal Covenants Separable] 


Furthermore, the Illinois provision which 
makes a violation available as a defense has 
been narrowly construed by this Court. 
Chicago Wall Paper Mills v. General Paper 
Co., 147 Fed. 491. We held that the defense 
could not be raised in an action for the re- 
covery of the purchase price of goods where 
it was not sought to enforce the illegal 
condition. We reasoned that the illegal 
covenant should, where possible, be sepa- 
rated from the valid promise to pay for the 
goods sold. As already shown, the Federal 
Courts have permitted recovery based upon 
the same reasoning. 


We may add that a reading of the Illinois 
cases is convincing that the transaction in 
dispute is not violative of the Illinois Act, 
even though its applicability be assumed. 
In Match Corp. of America v. Acme Match 
Corp., 285 Ill. App. 197, 204, the Court stated: 


“All contracts which on their face place 
a restriction upon the acts of the other 
party to the contract are necessarily a 
restraint to a certain extent. If the effect 
does not destroy competition and is merely 
intended to increase the business of the 
parties to the contract, and is only inci- 
dental to and found necessary in order 
to protect the parties’ interest as set forth 
in the contract and does not tend to pro- 
mote a monopoly, such provisions do not 
make the contract illegal and void.” 
See also Moody & Waters Co. v. Case-Moody 
Pie Corp. et al., 354 Ill. 82, and Southern Fire 
Brick and Clay Co. v. Garden City Sand Co. 
et al., 223 Ill. 616. 


[Counterclaim] 


Lastly, defendant contends that its coun- 
terclaim was improperly dismissed. In this 
claim it was alleged that plantiff violated 
the non-delivery provision of the contract 
by delivering onions on the futures market 
during the balance of the 1955-1956 trading 
season and that plaintiff disrupted the cash 
market of onions by selling and delivering 
unusual quantities below the prevailing price. 
The counterclaim does not allege when this 
alleged breach on the part of plaintiff took 
place. Plaintiff in support of his denial of 
a breach submitted an affidavit which ac- 
counted for the fifty carloads contracted for 
by defendant. The affidavit shows that on 
or about February 7, 1956, thirteen carloads 
were withdrawn from storage by defendant; 
March 19, 1956, fourteen carloads were sold 
by plaintiff to Campbell Soup Company, and 
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at a later date eight carloads were sold for 
cash to other onion brokers, leaving in 
storage fifteen carloads which had deteriorated 
to the extent that they could not be sold 
and were abandoned. Neither the manner 
of disposal of these onions by plaintiff nor 
the time is disputed by defendant. 

The short and fatal answer to defendant’s 
contention is that he first breached the 
contract. As heretofore shown, defendant 
agreed to an initial cash payment of $15,000, 
and a second payment of $10,000 by January 
10, 1956. However, the total payment made 
by him was $12,500. Thus, defendant was 
in continuous default and breach of the 
contract from and after January 10, 1956. 
It is a well established principle that a 
party to a contract who commits the first 
breach of its terms cannot maintain an 
action for a subsequent breach by the other 
party. Realty Acceptance Corp. v. Montgo- 
mery, 51 F. 2d 636, 640; Raybestos-Manhat- 
tan, Inc. v. Asbestos Textile Co. et al., 79 F. 
2d 634, 637; Sonken-Galamba Corp. et al. v. 
Butler Iron & Steel Co., 119 F. 2d 283, 286. 
Moreover, it must be remembered that on 
March 9, 1956, defendant notified plaintiff 
that he would withdraw no further onions 
from storage and that he would make no 
further payments. At that time plaintiff was 
charged with the obligation of disposing of 
the onions at the best price available in 
mitigation of damages sustained by reason 
of defendant’s breach. There is no allega- 
tion in the pleadings or affidavits that plain- 
tiff acted improperly in the discharge of this 
obligation. In fact, as noted, plaintiff’s 
affidavit, which is not denied, demonstrates 
that the onions (other than the thirteen 
cars for which delivery was accepted by 
defendant) were disposed of by plaintiff 
subsequent to the time when defendant re- 
fused to accept further delivery, and that 
defendant was given credit for the amount 
so realized. In our view, defendant’s coun- 
terclaim failed to state an action upon which 
he was entitled to relief, and the claim, 
together with the answer thereto and affi- 
davits submitted by the parties, demonstrates 
that there was no material issue of fact 
raised or involved. 


[Judgment Affirmed | 
In our judgment and we so hold, the 
District Court committed no error in strik- 
ing the affirmative defenses pleaded by de- 
fendant or in dismissing his counterclaim. 
The judgment appealed from is affirmed. 
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[{] 69,063] United States v. American Body and Trailer, Inc., Utility Trailer Manu- 
facturing Company, and Great Dane Trailers, Inc. 


In the United States District Court for the Western District of Oklahoma. 
Action No. 8074. Filed June 16, 1958. 


Case No. 1394 in the Antitrust Division of the Department of Justice. 


Civil 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocating 
Sales Territories—Truck Trailers—Three truck trailer manufacturers were prohibited by 
a consent decree from entering into any understanding to allocate or divide customers, 
territories, or markets for the distribution or sale of truck trailers. Each of the manu- 
facturers was prohibited from (1) entering into any understanding not to establish, main- 
tain, or utilize distributors, salesmen, or sales offices in any territory or location, (2) 
referring or transmitting any inquiry or order for trailers from any third person to any 
manufacturer of trailers, or (3) restricting or limiting the territories in which, or the 
persons to whom, distributors may sell trailers. 


See Combinations and Conspiracies, Vol. 1, ] 2005.468; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Exchange of Information—Bidding.—Three truck trailer manufacturers were prohibited 
by a consent decree from entering into any understanding to fix, establish, or maintain 
prices or other terms or conditions for the sale of trailers to third persons. Each of the 
manufacturers was prohibited from disclosing, making available to, or exchanging with 
any manufacturer of trailers any element of its sale price of trailers, estimates of such 


elements, or bids submitted for the sale of trailers. 
See Combinations and Conspiracies, Vol. 1, J 2011.065, 2011.181, 2011.218. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; Paul W. Cress, 
United States Attorney; and George D. Reycraft, W. D. Kilgore, Jr., Edward M. Feeney, 
John W. Neville, Franklin C. Knock, and Donald Ferguson, Attorneys, Department of 


Justice. 


For the defendants: Donnerat, Dunn, Hunter, Cubbedge, and Houlihan by E. Ormonde 
Hunter (Whitten & Whitten, by Hal S. Whitten, of counsel). 


Final Judgment 

STEPHEN S. CHANDLER, District Judge [Jn 
full text|: Plaintiff, United States of Amer- 
ica, having filed its complaint herein on June 
16, 1958, and defendants, American Body and 
Trailer, Inc., Utility Trailer Manufacturing 
Company, and Great Dane Trailers, Inc., 
(hereinafter sometimes referred to as “De- 
fendants”), having appeared herein, and 
plaintiff and defendants by their respective 
attorneys having severally consented to the 
entry cf this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without this Final Judgment 
constituting any evidence or admission by 
any party in respect to any such issue; 


Now Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of all the parties hereto, it is hereby 

Ordered, Adjudged, and Decreed as fol- 
lows: 
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I 
[Sherman Act] 

This Court has jurisdiction of the subject 
matter hereof and of each party hereto. The 
complaint states a claim for relief against 
the defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


IIL 
[Definitions] 

As used in this Final Judgment: 

(A) “Trailer” includes both trailer and 
semi-trailer and parts for such trailers; 

(1) Trailer: A non-automotive highway 
trucking vehicle designed to be hauled and 
controlled by a separate truck or truck 
tractor; 

(2) Semi-Trailer: A non-automotive high- 
way trucking vehicle which when in motion 
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is supported at its forward end by a truck 
tractor. 

(B) “Person” shall mean any individual, 
partnership, corporation, association, firm, 
or other legal entity. 


III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors, and as- 
signs, and to all other persons in active con- 
cert or participation with such defendant 
who receive actual notice of this Final Judg- 
ment by personal service or otherwise. 


IV 
[Prohibited Agreements | 


Defendants are jointly and severally en- 
joined and restrained from, directly or 
indirectly, entering into, adhering to, main- 
taining, enforcing or claiming any rights 
under any contract, agreement, understand- 
ing, plan or program with any other person 
to: 

(A) Allocate or divide customers, terri- 
tories or markets for the distribution or sale 
of trailers; 

(B) Fix, establish or maintain prices or 
other terms or conditions for the sale of 
trailers to third persons. 


V 
[Prohibited Activities] 


Each defendant is enjoined and restrained 
from: 

(A) Referring or transmitting any inquiry 
or order for trailers from any third person 
to any manufacturer of trailers or a repre- 
sentative of any such manufacturer; 


(B) Entering into or adhering to any con- 
tract, agreement or understanding not to 
establish, maintain or utilize distributors, 
salesmen or sales offices in any territory or 
location; 

(C) Restricting or limiting the territories 
in which or the persons to whom distributors 
may sell trailers; 


(D) Disclosing, making available to or 
exchanging with any manufacturer of trailers 
any element of the defendant’s sale price of 
trailers, or estimates of such elements or 
bids submitted for the sale of trailers. 
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VI 
[Notice of Judgment] 
Each defendant is ordered and directed: 


(A) Within sixty (60) days from the ef- 
fective date of this Final Judgment to fur- 
nish a true and complete copy of this Final 
Judgment to each of its corporate officers 
and directors, and to each of its department 
heads and principal sales personnel and dis- 
tributors concerned with the sale or dis- 
tribution of trailers; 


(B) Within ninety (90) days from the 
date of entry of this Final Judgment to file 
with the Clerk of this Court, with a copy to 
the Plaintiff herein, an affidavit setting forth 
the fact and manner of compliance with sub- 
section (A) of this Section VI, which aff- 
davit shall include the names and titles of 
each person to whom a copy of this Final 
Judgment was furnished. 


NVA 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and subject to any 
legally recognized privilege, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made to 
its principal offices, be permitted: 


(A) Access during the office hours of 
such defendant to, and the right to copy 
and reproduce, all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of such defendant relating 
to any matter contained in this Final Judg- 
ment; and 


(B) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it, to interview officers 
or employees of such defendant, who may 
have counsel present, regarding any such 
matter, 


Upon the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division said de- 
fendants shall submit such reports in writing 
to the Department of Justice with respect 
to any of the matters contained in this Final 
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Judgment as may from time to time be 
necessary to the enforcement of this Final 
Judgment, 


No information obtained by the means 
provided in this Section VII shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of such Department, 
except in the course of legal proceedings to 
which the United States is a party for the 
purpose of securing compliance with this 
al Judgment or as otherwise required by 
aw. 
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VIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


[] 69,064] United States v. The Greater New York Food Processors Association, Inc. 


Tn the United States District Court for the Southern District of New York, Civil 
Action No. 132-227. Filed June 13, 1958. 


Case No. 1382 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing— 
Circulating Price Lists—Pickles and Sauerkraut.—An association of pickle and sauerkraut 
packers was prohibited by a consent decree from entering into any agreement with any 
person or central agency to fix prices, pricing methods, discounts, mark-ups, or other 
terms for the sale of pickles and sauerkraut. The decree also prohibited the association 
from (1) suggesting the price or other terms or conditions to be charged for the sale of 
pickles or sauerkraut to any other person or (2) circulating, exchanging, or using any 
price list containing any terms, prices, or conditions for the sale of pickles or sauerkraut. 

See Combinations and Conspiracies, Vol. 1, J 2011.181, 2017.208. 

Combinations and Conspiracies—Consent Decree—Practices Enjoined—Excluding 
Competitors——An association of pickle and sauerkraut packers was prohibited by a 
consent decree from entering into any agreement with any person or central agency to 
hinder, restrict, limit, or prevent any person from selling pickles or sauerkraut. The decree 
also prohibited the association from hindering, restricting, limiting, or preventing any 
person from selling those products. 

See Combinations and Conspiracies, Vol. 1, {| 2017. 

Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Membership.—An association of pickle and sauerkraut packers was prohibited by 
a consent decree from being a member of, contributing anything of value to, or partici- 
pating in any of the activities of any trade association or other organization, the activities 
of which are inconsistent with any of the provisions of the decree. 

See Combinations and Conspiracies, Vol. 1, f 2017.121. 

Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Dissolution of Trade Association—An association of pickle and sauerkraut packers 
was ordered by a consent decree to institute such action as might be necessary to dissolve 
the association and to complete such dissolution within the minimum period of time per- 
mitted by law. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.10, 8421. 

For the plaintiff: Victor R. Hansen, Assistant Attorney General; and Charles L. 
Whittinghill, W. D. Kilgore, Jr., Richard B. O’Donnell, Charles F. B. McAleer, Walter 
W. K. Bennett, Francis E. Dugan, Elliott H. Feldman, and Samuel V. Greenberg, 
Attorneys, Department of Justice. 

For the defendant: Jacob P. Lefkowitz. 


Trade Regulation Reports 1 69,064 


74,202 


Final Judgment 


Joun M. Casurn, District Judge [Jn full 
text]: The plaintiff, United States of Amer- 
ica, having filed its complaint herein on 
April 18, 1958, and the defendant, The 
Greater New York Food Processors Asso- 
ciation, Inc., having appeared herein, and 
the plaintiff and said defendant, by their 
respective attorneys, having consented to 
the entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein, and without this Final Judgment 
constituting evidence or admission by either 
party in respect of any such issue; 


Now Therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact or 
law herein, and upon the consent of the 
parties hereto, it is hereby 


Ordered, Adjudged and Decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and the parties hereto. The 
complaint states a claim upon which relief 
may be granted against the defendant under 
Section 1 of the Act-of Congress of July 2, 
1890, entitled “An act to protect trade and 
commerce against unlawful restraints and 
monopolies,” commonly known as the Sher- 
man Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” shall mean any individual, 
partnership, firm, association, corporation or 
other legal entity; 

(B) “Defendant Association” shall mean 
the defendant The Greater New York Food 
Processors Association, Inc. 


Ill 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to the defendant Association shall 
apply to such defendant and to its officers, 
agents, servants, employees, subsidiaries, 
successors and assigns, and to all persons 
in active concert or participation with said 
defendant who shall have received actual 
notice of this Final Judgment by personal 
service or otherwise. 
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IV 
[Dissolution of Association] 

The defendant Association is ordered and 
directed: 

(A) Forthwith to institute such action as 
may be necessary to dissolve the defendant 
Association under the laws of the State of 
New York and to complete such dissolution 
within the minimum period of time per- 
mitted by the laws of the State of New York; 


(B) Upon the completion of such disso- 
lution of the defendant Association, to file 
an affidavit with this Court and with the 
plaintiff herein setting forth the fact of 
compliance with this Section IV. 


V 
[Prohtbited Agreements] 


The defendant Association is enjoined and 
restrained from, directly or indirectly, enter- 
ing into, adhering to, enforcing, maintaining 
or claiming any rights under any contract, 
agreement, understanding, plan or program 
with any person or with any association or 
central agency: 

(A) To fix, determine, establish, maintain 
or stabilize prices, pricing methods, dis- 
counts, mark-ups or other terms or condi- 
tions for the sale of pickles or sauerkraut; 

(B) To hinder, restrict, limit or prevent 
any person from selling pickles or sauerkraut. 


VI 
[Prohibited Activities] 

The defendant Association is enjoined 
and restrained from, directly or indirectly: 

(A) Suggesting, or attempting to suggest, 
to any person the price or prices, or other 
terms or conditions to be charged by such 
person for the sale of pickles or sauerkraut 
to any other person; 

(B) Hindering, restricting, limiting or 
preventing or attempting to hinder, restrict, 
limit or prevent any person from selling 
pickles or sauerkraut; 

(C) Circulating, exchanging or using, in 
any manner, any price list or purported price 
list containing or purporting to contain any 
prices, terms or conditions for the sale of 
pickles or sauerkraut; 

(D) Being a member of, contributing 
anything of value to, or participating in 
any of the activities of, any trade associa- 
tion or other organization, the activities of 
which are inconsistent in any manner with 
any of the provisions of this Final Judgment. 
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VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant Associa- 
tion made to its principal office, be per- 
mitted, subject to any legally-recognized 
privilege, (A) reasonable access, during the 
office hours of the defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of said 
defendant, relating to any of the matters 
contained in this Final Judgment, and (B) 
subject to the reasonable convenience of 
said defendant, and without restraint or 
interference, to interview officers and em- 
ployees of the defendant Association who 
may have counsel present, regarding any 
such matters. Upon such written request 
said defendant Association shall submit 
such written reports with respect to any of 
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the matters contained in this Final Judg- 
ment as from time to time may be neces- 
sary for the purpose of enforcement of this 
Final Judgment. No information obtained 
by the means permitted in this Section VII 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
legal proceedings in which the United States 
is a party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modification 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and punishment of violations thereof. 


[] 69,065] United States v. American Type Founders Co., Inc. 
In the United States District Court for the District of New Jersey. Civil Action 


No. 698-58. Dated June 20, 1958. 


Case No. 1396 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing. 
—A company engaged in the manufacture and distribution of printing presses and printing 
equipment was prohibited by a consent decree from entering into any agreement with 
any distributor having a place of business in the United States, or with any domestic or 
foreign manufacturer, to fix prices or other terms for the sale of such products in, or 
exported from, the United States. 


See Combinations and Conspiracies, Vol. 1, { 2011.181, 2051. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Territories and Markets.—A company engaged in the manufacture and distribution of 
printing presses and printing equipment was prohibited by a consent decree from entering 
into any agreement with any distributor having a place of business in the United States 
to limit or restrict the territories in which, or the customers to whom, any such dis- 
tributor might sell such products. 


See Combinations and Conspiracies, Vol. 1, J 2005.468. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restricting 
Use of Competitors’ Products.—A company engaged in the manufacture and distribution 
of printing presses and printing equipment was prohibited by a consent decree from 
entering into any agreement with any distributor having a place of business in the 
United States to limit or restrict the right of any such distributor to purchase, distribute, 
or sell products from any source other than the company. The company was further 
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prohibited from selling or offering to sell products for use or resale in the United States 
on the condition or understanding that the purchaser not purchase, distribute, or sell 
products from any source other than the company. 


See Combinations and Conspiracies, Vol. 1,  2005.825. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Agreements 
to Control Imports and Exports.—A company engaged in the manufacture and distribu- 
tion of printing presses and printing equipment was prohibited by a consent decree from 
entering into any agreement with any domestic or foreign manufacturer (1) restricting 
or preventing any foreign manufacturer from exporting to and selling products in the 
United States to ultimate consumers, except where the company has an exclusive dis- 
tributorship for such products in the United States, or (2), restricting or preventing the 
company from exporting products from the United States. 


See Combinations and Conspiracies, Vol. 1, J 2005.055, 2005.718, 2051. 


Department of Justice Enforcement and Procedure—Consent Decree—Contingent 
Provision.—A consent decree entered against a company engaged in the manufacture 
and distribution of printing presses and printing equipment provided that, in the event 
the company should engage in the manufacture of a specific product or products, the 
company would be prohibited from entering into any understanding (1) to fix prices for 
the sale of such product or products in or exported from the United States, (2) to allocate 
customers or markets for the manufacture, distribution, or sale of such product or 
products, (3) to restrict or limit imports of such product or products into or exports of 
such product or products from the United States, (4) to refrain from selling such product 
or products or otherwise refrain from doing business in such product or products, or (5) 
to refrain from competing in or for any customer, territory, or market for the manufacture, 
distribution, or sale of such product or products. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8341.20, 8421. 


Department of Justice Enforcement and Procedure—Consent Decree—Permissive 
Provisions.—A. consent decree entered against a company engaged in the manufacture and 
distribution of printing presses and equipment provided that the company, subject to 
certain provisions of the decree, could choose its distributors and customers and designate 
geographical areas in which such distributors should be primarily responsible for selling 
the company’s products and could terminate the franchise of any distributor who does 
not adequately represent the company. The purchase by the company of products under 
a requirements contract, reasonable in time, was excluded from a prohibition of the decree. 
The decree further provided that nothing contained therein should be construed to (1) 
require the company to violate any law or decree of any court of competent jurisdiction 
in a foreign nation, (2) prevent the company from entering into or adhering to any fair 
trade contract otherwise permitted under the Miller-Tydings and McGuire acts, or (3) 
prohibit a covenant, reasonable in time and space, not to compete in the manufacture or 
sale of products if such covenant is ancillary to the lawful sale of a business or a de- 
partment of a business. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8321.33, 8321.38, 
8321.39, 8321.48. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, and William D. 
Kilgore, Jr., Baddia J. Rashid, Philip L. Roache, Jr., Charles F. B. McAleer, and 
Stanley R. Mills, Jr., Attorneys, Department of Justice. 


For the defendant: Stroock and Stroock and Lavan by Samuel Hoffman; Victor H. 
Kramer; and Kresteller, Zucker, Lowenstein and Cohen by Melvin B. Cohen. 


Final Judgment Co., Inc., having appeared and filed its 

Menpin Morritt, District Judge [Jn full answer to the complaint denying the sub- 
text]: Plaintiff, United States of America, stantive allegations thereof; and the plain- 
having filed its complaint herein on June tiff and the defendant, by their attorneys, 
20, 1958; defendant, American Type Founders having severally consented to the entry of 
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this Final Judgment without trial or ad- 
judication of any issue of fact or law herein 
and without admission by either of them in 
respect to any such issue; 


Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties 
hereto, it is hereby 


Ordered, Adjudged and Decreed as follows: 


iI 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. The 
complaint states claims against the defendant, 
American Type Founders Co., Inc., upon 
which relief may be granted under Sections 
1 and 3 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” commonly known as the Sher- 
man Act, as amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “Printing presses and printing equip- 
ment” means (1) letter presses and offset 
presses for making printed impressions on 
paper or other material from an inked sur- 
face, and the equipment and accessories 
used in connection therewith and as a part 
thereof and (2) the Solna Vertico 1400 Step 
and Repeat Machine and the Solna Gatherer; 
but type and type-setting equipment are 
neither “printing pressess’” nor “printing 
equipment”. 

(B) “Products” means printing presses 
and printing equipment; 

(C) “Defendant” means the defendant 
American Type Founders Co., Inc., a cor- 
poration organized and existing under the 
laws of the State of Delaware; 

(D), “United States” means the United 
States and its territories and possessions; 


(E), “Person” means an individual, part- 
nership, firm, association, corporation or 
other business or legal entity; 


(F) “Vickers” means Vickers-Armstrongs, 
Limited, a holding company organized and 
existing under the laws of the United 
Kingdom; 

(G) “Engineers” means Vickers-Arm- 
strongs (Engineers), Ltd., a company or- 
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ganized and existing under the laws of the 
United Kingdom; 

(H) “Mann” means George Mann & Co., 
Ltd., a company organized and existing 
under the laws of the United Kingdom; 

(1) “A/B Printing” means A/B Printing 
Equipment, a company organized and ex- 
isting under the laws of Sweden; 

(J) “Honolulu Paper” means Honolulu 
Paper Company, Limited, a corporation or- 
ganized and existing under the laws of the 
Territory of Hawaii; 

(K) “Heinsohn” means A. E. Heinsohn 
Printing Machinery & Supplies, a partner- 
ship with its office and principal place of 
business in Denver, Colorado. 


III 
[Applicability of Decree] 

The provisions of this Final Judgment 
shall apply to the defendant and to each of 
its subsidiaries, successors, assigns, officers, 
directors, servants, employees and agents, 
and to those persons in active concert or 
participation with the defendant who re- 
ceive actual notice of this Final Judgment 
by personal service or otherwise. 


1V 
[Agreements with Distributors | 

Defendant is enjoined and restrained from, 
directly or indirectly: 

(A) Entering into, adhering to, main- 
taining or claiming any rights under any 
contract, agreement or understanding with 
Honolulu Paper, Heinsohn or any other 
distributor having a place of business in 
the United States to: 

(1) Fix, establish, maintain or adhere to 
prices, terms or conditions for the sale of 
products in or exported from the United 
States to third persons; 

(2), Limit or restrict the territories in 
which or the customers to whom any such 
distributor may sell products; 

(3) Limit or restrict the right of any 
such distributor to purchase, distribute or 
sell products from any source other than 
defendant; 

(B), Selling or offering to sell products 
for use or resale in the United States on 
the condition or understanding that the 
purchaser not purchase, distribute or sell 
products from any source other than de- 
fendant. 
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Subject to the terms of subsections (A) 
and (B) of this Section IV and of Section 
VI below defendant may exercise its right 
to choose and select its distributors and 
customers and to designate geographical 
areas in which such distributors shall re- 
spectively be primarily responsible for sell- 
ing defendant’s products and may terminate 
the franchises of distributors who do not 
adequately represent defendant and pro- 
mote the sale of all defendant’s products in 
areas so designated as their primary re- 
sponsibility. 

Vv 
[Agreements with Manufacturers] 


Defendant is enjoined and restrained from, 
directly or indirectly, entering into, ad- 
hering to, maintaining or claiming any 
rights under any contract, agreement or 
understanding with any domestic or foreign 
manufacturer: 

(A) Fixing, establishing, maintaining, or 
adhering to prices, terms or conditions for 
the sale of products in or exported from 
the United States to third persons; 


(B) Restricting or preventing any for- 
eign manufacturer from exporting to and 
selling products in the United States to 
ultimate consumers, except where defendant 
has an exclusive distributorship for said 
products in the United States from such 
foreign manufacturer; 


(C) Restricting or preventing defendant 
from exporting products from the United 
States; 


(D) Under which any person refrains 
from engaging in the manufacture of 
products; provided, however, that this sub- 
section shall not be deemed to prohibit (1) 
the purchase by defendant of products un- 
der a requirements contract, reasonable in 
time, or (2) the enforcement of any rights 
defendant may have under a contract with 
Van Vlaanderen Machine Company, dated 
September 7, 1956. 


VI 
[Contingent Prohibitions] 

In the event that defendant shall engage 
in the manufacture of a specific product or 
products, then defendant is enjoined and 
restrained from, directly or indirectly, en- 
tering into, adhering to, maintaining or 
claiming any rights under any contract, 
agreement or understanding with any other 
person to: 
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(A) Fix, establish, maintain or adhere to 
prices, terms or conditions for the sale of 
said specific product or products in or ex- 
ported from the United States to any third 
person; 

(B) Allocate or divide customers, terri- 
tories or markets for the manufacturer, dis- 
tribution or sale of said specific product or 
products; 

(C) Restrict or limit imports of said 
specific product or products into or export 
of said specific product or products from 
the United States; 

(D) Refrain from selling said specific 
product or products to, or otherwise refrain 
from doing business in said specific product 
or products with any person; 

(E) Refrain from competing in or for 
any customer, territory or market for the 
manufacture, distribution or sale of said 
specific product or products. 

For the purposes of this Section VI of 
this Final Judgment (1), the manufacture 
by defendant of parts of products for the 
purpose of servicing products in the hands 
of consumers shall not constitute the manu- 
facture of any product and (2) the oc- 
casional assembling of component parts into 
any product by defendant shall not con- 
stitute the manufacture of any product so 
long as said parts are not manufactured by, 
or under a running contract for, defendant. 


VII 
[Notice of Judgment] 

Defendant is ordered and directed within 
60 days from the effective date of this Final 
Judgment: 

(A) To cease adhering to any provision 
in any contract with Vickers, Engineers, 
Mann, A/B Printing, Honolulu Paper and 
Heinsohn, relating to products, which is 
contrary to or inconsistent with any term 
of this Final Judgment; 

(B) To mail to each of the companies 
listed in (A) above, a true and complete 
copy of this Final Judgment, and to advise 
each of them in writing of the effect of this 
Final Judgment, and particularly VII(A) 
above, on any contract to which each may 
now be a party with defendant. 


VIII 
[Permissive Provisions] 
Nothing contained in this Final Judg- 
ment shall be construed 
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(A) To require defendant to do, or omit 
to do, any act in a foreign nation in viola- 
tion of any law or decree of any court of 
competent jurisdiction of said foreign nation; 
provided that defendant shall have the bur- 
den of demonstrating that any act or omis- 
sion by it otherwise in violation of this 
Final Judgment was done or omitted be- 
cause of the requirements of the laws or 
decrees of courts of competent jurisdiction 
of a foreign nation; 


(B) To prevent the defendant from en- 
tering into or adhering to any fair trade 
contract, otherwise permitted by the acts of 
Congress commonly known as the Miller- 
Tydings and McGuire acts. 

(C) To prohibit a covenant, reasonable 
in time and space, not to compete in the 
manufacture or sale of products if said 
covenant is ancillary to the lawful sale of a 
business or of a department thereof. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representative of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant made 
to its principal office, be permitted, subject 
to any legally recognized privilege: 

(A) Access, during the office hours of 
the defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of the defendant 
relating to any matters contained in this 
Final Judgment. 
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(B) Subject to the reasonable convenience 
of the defendant and without restraint or 
interference from the defendant, to inter- 
view officers or employees of the defendant, 
who may have counsel present, regarding 
any such matters. 


Upon such written request the defendant 
shall submit such reports in writing with 
respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. No information obtained 
by the means permitted in this Section IX 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law 


x 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provi- 
sions thereof, for the enforcement. of 
compliance therewith, and for the punish- 
ment of violations thereof. 


[Effective Date] 


This judgment shall become effective sixty 
(60) days from the date of entry hereof. 


[1 69,066] Virginia Excelsior Mills, Inc., et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Fourth Circuit. 


April 10, 1958. Decided June 4, 1958. 


No. 7590. Argued 


On Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Combining To Fix Prices—Common Sales Agent—Delegation of 
Price Fixing Authority—Legality—The maintenance of a corporation as a common sales 
agent by producers of excelsior was unlawful under Section 5 of the Federal Trade Com- 
mission Act where the primary purpose of the arrangement was the elimination of competi- 
tion through price fixing. The stock of the corporation was owned by the producers, and 
the corporation entered into identical contracts with each producer-stockholder by which 
the corporation was appointed the exclusive sales agent to sell excelsior at such prices as 
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it might obtain. Orders were to be allocated among the producers according to their 
productive capacities, and grades of the product were to be defined. The common sales 
agent fixed the price at which all of the producers sold excelsior. Apart from those aspects 
of the arrangement which restricted the production of the individual producer, the obligatory 
delegation of all discretion in fixing prices to the common sales agent was a violation, 
per se, of Section 1 of the Sherman Act and, therefore, unlawful under Section 5 of the 
FTC Act. Price fixing is condemned regardless of the problems, justifications, and motives 
that might have prompted the practice. The Commission’s order prohibiting each producer 
from entering into agreements fixing prices had reference to concerted action by two or 
more vendors and not to such fixing of prices as occurs between a single seller and a 
single buyer. 


See Unfair Practices, Vol. 2, J 5033.25, 5035.41. 


Unfair Practices—Combining or Conspiring—Common Selling Agency—Scope of Fed- 
eral Trade Commission Order.—An order of the Federal Trade Commission prohibiting 
producers of excelsior from operating or maintaining a specified corporation or any other 
organization as a common selling agent was modified to prohibit only the utilization of 
a common selling agent in aid of a purpose that could not be lawfully accomplished under 
the order by a direct agreement among the participating producers. In some businesses, 
it is common practice for several producers to utilize the services of one sales agency, and 
there is nothing unlawful in such an arrangement when each producer reserves and exer- 
cises independence in pricing, acceptance of orders, production, and other material matters. 


See Unfair Practices, Vol. 2, 7 5033.25, 5201.481. 


Unfair Practices—Jurisdiction and Power of Federal Trade Commission—Violation of 
Sherman Act as Unfair Method of Competition—The Federal Trade ‘Commission has juris- 
diction to prevent the use of “unfair methods of competition in commerce” under Section 5 
of the Federal Trade Commission Act. While it may be that the authority of the Com- 
mission under the Act is not restricted to the prevention of practices which violate other 
antitrust laws, it is clear that any arrangement proscribed by Section 1 of the Sherman 
Act will justify the exercise by the Commission of its preventive powers. 


See Unfair Practices, Vol. 2, J 5201.271. 


Uniair Practices—Jurisdiction and Power of Federal Trade Commission—Scope of 
Order—Prohibition Against Price Fixing—An order of the Federal Trade Commission 
requiring that each respondent producer of excelsior desist from entering into any agree- 
ment with others, not parties to the proceeding, to fix the selling price of excelsior, was 
not so broad that it would prevent, as the producers contended, an individual producer 
from making sales to purchasers. The term, “agreements to fix selling prices,” necessarily 
encompassed the notion of concerted action by two or more vendors and is to be given a 
reasonable construction consistent with its evident purpose. 


See Unfair Practices, Vol. 2, J 5201.481. 
For the petitioners: Julien J. Mason and William H. King (Mason & Stehl on brief). 


For the respondent: James E. Corkey, Assistant General Counsel, FTC (Earl W. 
Kintner, General Counsel, and Edwin S. Rockefeller, Attorney, Federal Trade Commission, 
on brief). j 


Modifying and affirming an order of the Federal Trade Commission in Dkt. 6630. 
Before Soper and Haynsworrn, Circuit Judges, and THomsen, District Judge. 


[FTC Order—Issue] tive capacity and to unify their marketing 


HaynswortH, Circuit Judge [In full text]: 
This petition to review an order of the Fed- 
eral Trade Commission raises the question 
of whether an agreement among small pro- 
ducers of excelsior, utilized to eliminate com- 
petition among themselves, to stabilize prices, 
to control their own production and produc- 
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efforts is a violation, per se, of §1 of the 
Sherman Act. 15 U.S.C. A. §1. 


[Common Sales Agent] 


In 1938, producers of excelsior, a shredded 
wood product used principally to package 
fragile materials, were faced with stout com- 
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petition among themselves and from other 
packaging materials such as shredded news- 
. Papers, corrugated boxes and fillers, and 
cellophane. The producers in Northern 
Virginia were small operators. Most of 
them conducted their businesses as indi- 
vidual proprietorships, but, collectively, their 
production was approximately 25% of all 
excelsior sold in the eastern seaboard market. 
Their production, of course, was substan- 
tially less than 25% of the combined sales 
of excelsior and of competing products in 
the relevant market. Their aggregate gross 
sales were little over $1,000,000.00 annually. 
The competition among themselves was so 
keen, however, that, by 1938, a majority 
of the producers of excelsior in Northern 
Virginia recognized the desirability of elimi- 
nating price-cutting practices, of standard- 
izing grades and of improving their credit 
risks. Accordingly, they organized a new 
corporation, Virginia Excelsior Mills, Inc., 
the stock of which was owned by the or- 
ganizing producers, and the members of its 
Board of Directors were elected from among 
their number. Mills then entered into identical 
contracts with each producer-stockholder by 
which Mills was appointed the exclusive 
sales agent of the producer to sell excelsior 
at such prices as Mills obtained. Orders 
were to be allocated among the contracting 
producers upon the basis of their relative 
productive capacities, and, except for ex- 
changes among the contracting producers, 
each producer bound himself not to increase 
his productive capacity. Grades of excelsior 
were also defined, and the contracts pro- 
vided that Mills should guarantee all sales 
credits. Mills was to receive a specified 
commission for its services. 


[Prices Fixed by Sales Agent] 


Apparently, the contracts contemplated 
that the Board of Directors of Mills should 
determine the selling price of each grade of 
excelsior. It is clear that, in practice, it did, 
and these prices remained unchanged until 
some of the producers, feeling the pressures 
of rising costs, prevailed upon the Board of 
Mills to consider price increases. Upon such 
occasions, the Board of Mills made inquiry 
into the prices being paid for competing 
excelsior and other products and increased 
its own prices when that inquiry indicated 
that a price increase was feasible. What- 
ever it did about prices bound all contract- 
ing producers. 
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The initial contracts were for a period of 
three years. They were successively re- 
newed, in identical form, except as to dura- 
tion, until 1954, when one producer-stock- 
holder, who was producing “short-fiber” 
excelsior, objected. All of the other pro- 
ducer-stockholders had signed the renewal 
contracts, but Mills, because of the one ob- 
jection, signed none of them. Nevertheless, 
the parties continued their operations and 
practices just as they had when the formal 
contracts were in effect. 


[Federal Trade Commission Act] 


The complaint in this case was filed against 
Virginia Excelsior Mills, Inc., and its stock- 
holder producers under Section 5 of the Federal 
Trade Commission Act (15 U.S. C. A. § 45) 
which authorizes the Commission to prevent 
the use of “unfair methods of competition 
in commerce * * *.” Jt may be that the 
authority of the Commission under the Act 
is not restricted to the prevention of prac- 
tices which violate other anti-trust laws, but 
it is clear that any arrangement proscribed 
by §1 of the Sherman Act will justify the 
exercise by the Commission of its preven- 
tive powers. Federal Trade Commission v. 
R. F. Keppel & Bro., Inc. [1932-1939 TRavE 
CASES { 55,042], 291 U. S. 304, 54 S. Ct. 423, 
78 L. Ed. 814; Federal Trade Commission v. 
Beech-Nut Packing Co., 257 U. S. 441, 42 
S. Ct. 150, 66 L. Ed. 307; Federal Trade Com- 
mission v. Cement Institute, et al. [1948-1949 
Trave CAsEs { 62,237], 333 U. S. 683; 68 
S. Ct. 793, 92 L. Ed. 1009; Fashion Orig- 
imators Guild of America, Inc., et al., v. Fed- 
eral Trade Commission [1940-1943 TRADE 
Cases J 56,101], 312 U. S. 457, 61 S. Ct. 703, 
85 L. Ed. 949; Federal Trade Commission v. 
Pacific States Paper Trade Association, et al., 
HS Oh, SVS Gi, A, Al les 1h; 3514) 


Our attention is thus directed to the ques- 
tion of whether this arrangement is in viola- 
tion of §1 of the Sherman Act, and the 
answer seems in little doubt. 


[Price Fixing Illegal] 


Quite apart from those aspects of the ar- 
rangement which restricted the production 
of the individual producer and prohibited 
expansion of his productive capacity, the 
obligatory delegation of all discretion in 
fixing prices to the Board of Directors of 
Mills was a violation, per se, of §1 of the 
Sherman Act. The primary purpose of the 
arrangement was to eliminate competition 
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amongst the producers which had been char- 
acterized by price cutting. The intention of 
the new arrangement was to stabilize prices 
and that it achieved its purpose is demon- 
strated by the adherence to the arrangement 
of the original parties and the subsequent 
introduction into the combine of other pro- 
ducers. It is emphasized by the fact that 
their uniform prices were stable thereafter 
and, uniformly, were increased from time to 
time, in response to the demands of rising 
cost rather than in response to the oppor- 
tunities of growing demand. 

Price fixing through such an arrangement 
is a violation, per se, of §1 of the Sherman 
Act. Though the needs and problems of 
the producers, which stimulated the crea- 
tion of the arrangement, may have seemed 
pressing, they cannot lend a cloak of legality 
to conduct which, whatever the supposed 
justification, the Act condemns. United 
States v. McKesson & Robbins, Inc. [1956 
TRADE Cases J 68,368], 351 U. S. 305, 76 
S. Ct. 937, 100 L. Ed. 1209; Schwegmann 
Brothers v. Calvert Distillers Corp. [1950-1951 
TRADE Cases J 62,823], 341 U. S. 384, 71 
S. Ct. 745, 95 L. Ed. 1035; Kiefer-Stewart 
Co. v. Joseph E, Seagram & Sons, Inc. [1950- 
1951 TraveE CASES J 62,737], 340 U.S. 211, 71 
S. Ct. 259, 95 L. Ed. 219; United States v. 
Line Material Co., et al. [1948-1949 TraprE 
CASES 62.2251], 1333° UAS.228/068 Sa Cte) 
92 L. Ed. 701; United States v. Frankfort 
Distilleries, Inc. [1944-1945 Trape Cases 
7 57,338], 324 U. S. 293, 65 S. Ct. 661, 89 
L. Ed. 951; United States v. Masonite Cor- 
poration [1940-1943 Trapr Cases J 56,209], 
316 U. S. 265, 62 S. Ct. 1070, 86 L. Ed. 1461; 
United States v. Socony-Vacuum Co. [1940- 
1943 Trape Cases § 56,031], 310 U. S, 150, 
60 S. Ct. 811, 84 L. Ed. 1129; Ethyl Gasoline 
Corporation v. United States [1940-1943 
TRADE Cases § 56,013], 309 U. S. 436, 60 S. 
Ct. 618, 84 L. Ed. 852; United States v. 
Trenton Potteries Co., 273 U. S. 392, 47 S. 
Ct. 377, 71 L. Ed. 700; Norfolk Southern Bus 
Corporation v. Virginia Dare Transp. Co., Inc., 
4 Cir. [1946-1947 Trape Cases J 57,530], 159 
F. 2d 306; United States v. Aluminium Co. 
of America, 2 Cir. [1944-1945 Trape Cases 
757,342], 148 F. 2d 416. What contrary 
suggestion may be found in Appalachian 
Coals, Inc. v. United States [1932-1939 TRavE 
Cases [55,025], 288 U. S. 344, 53 S. Ct. 471, 
77 L, Ed. 825, has not survived the strong 
and consistent course of subsequent decision. 
As was said in United States v. McKesson & 
Robbins, Inc., supra: 
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“It has been held too often to require 
elaboration now that price fixing is con- 
trary to the policy of competition underlying 
the Sherman Act and that its illegality 
does not depend on a showing of its 
unreasonableness, since it is conclusively 
presumed to be unreasonable. It makes 
no difference whether the motives of the 
participants are good or evil; whether 
the price fixing is accomplished by ex- 
press contract or by some subtle means; 
whether the participants possess market 
control; whether the amount of interstate 
commerce affected is large or small; or 
whether the effect of the agreement is to 
raise or to decrease prices.” 


[Scope of Commission’s Order] 


The petitioners also complain of the scope 
of the order. 


First, it is said that the requirement that 
each producer desists from entering into 
any agreement with others, not parties to 
the proceeding, to fix the selling price of 
excelsior, would prevent the individual pro- 
ducer from making sales to purchasers. 
Every sale is, of course, an agreement, and 
it necessarily “fixes” the price of the articles 
sold, but the order is not be construed 
with such literality as to produce a pre- 
posterous result. The Commission was 
solely concerned with agreements and un- 
derstandings between producers, and the 
term “to fix the selling price of excelsior” 
must be construed against that background. 
Obviously, it was not intended to prevent 
an individual producer, acting independently 
of other producers, from selling his prod- 
uct. The term, “agreements to fix selling 
prices,” as used in the field of anti-trust 
law, necessarily encompasses the notion of 
concerted action by two, or more, vendors. 
We give the order a reasonable construc- 
tion consistent with its evident purpose. 


Next it is contended that the order goes 
too far in its prohibition of the operation 
or maintenance by the petitioning producers 
of Virginia Excelsior Mills, Inc., or “any 
other corporation or organization as a 
common selling agent.” Doubtless, this 
requirement found expression in the order 
because of the insistent contention of the 
producers that they had never done more 
than maintain a common selling agent, 
conduct which, without more, has not been 
held unlawful under the Sherman Act. 
Evidently, and appropriately, the Commis- 
sion wished to make it clear that, however 
the concerted action of the producers was 
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characterized, it should not continue. How- 
ever, in some businesses, it is common prac- 
tice for several producers to utilize the 
services of one sales agency, and there 
is nothing unlawful in such an arrange- 
ment when each producer reserves, and 
exercises, independence in pricing, accept- 
ance of orders, production and other ma- 
terial matters. That there may be no 
misunderstanding of the scope of the order, 
in this respect, it is appropriate that we 
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limit the prohibition against the mainte- 
nance of a common selling agent to its utili- 
zation in aid of a purpose which could not 
be lawfully accomplished under the order 
by a direct agreement among the partici- 
pating producers. 


[Modified and Affirmed] 


As so modified, the order of the Com- 
mission is affirmed and enforced. 


Modified and Affirmed. 


[| 69,067] Roy W. Darden and Roy Darden Industries, Inc. v. Jesse H. Besser, 
Besser Manufacturing Company and Stearns Manufacturing Company, Inc. 


In the United States Court of Appeals for the Sixth Circuit. No. 13278. Decided 
July 1, 1958. 

Appeal from the United States District Court for the Eastern District of Michigan. 
LeEpERLE, District Judge. 

Clayton and Sherman Acts 

Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Amount of Damages.—A trial court’s award of treble damages in the amount of $45,000 
in a private suit for violations of the Sherman Act was affirmed. After careful review of 
the record in the case and due consideration of the briefs and oral arguments, the court 
was unable to say that the findings of fact of the trial court and its conclusions of law 
were clearly erroneous in respect to the amount of the damages awarded. The court 
commented, however, that the compensation allowed seemed quite low under the circumstances. 


See Combinations and Conspiracies, Vol. 1, {| 2013.225, 2013.360; Monopolies, Vol. 1, 
§ 2610.525, 2610.550; Private Enforcement and Procedure, Vol. 2, J 9011.325, 9011.385. 

Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Right of Corporate Officer and Stockholder to Recover.—A trial court’s judgment 
denying recovery by an individual, who was the president and a stockholder of the 
corporate plaintiff, in an action to recover for violations of the Sherman Act was affirmed. 
The trial court had found that the individual had failed to show any injury from the 
defendants’ activities apart from his interest as an officer and stockholder of the corpo- 
rate plaintiff. 

See Private Enforcement and Procedure, Vol. 2, § 9011.250. 

Private Enforcement and Procedure—Suit for Civil Damages—Award of Attorneys’ 
Fees.—A trial court was held to have abused its discretion in allowing an inadequate 
award of only $10,000 to the plaintiffs’ attorneys in a treble damage action for violations 
of the Sherman Act. The attorneys’ successful prosecution of the suit required learning, 
skill, and experience in the field of litigation involved and the expending of a tremendous 
amount of time and labor. It was proved that the defendants’ attorneys had devoted 
2126 hours to the litigation. When a competent and highly respected member of the 
local bar testified that the services rendered by the plaintiffs’ attorneys had a reasonable 
value of $72,000, no contrary proof was adduced and cross-examination of the witness 
was waived. In the light of the time and skill employed, the experience brought to bear, 
and the result achieved, a minimum fee of $30,000 should have been awarded to the 
plaintiffs’ attorneys. The trial court’s finding that the plaintiffs’ damages amounted to 
$15,000, or $45,000 when trebled, was sustained as not being clearly erroneous, but the 
court commented that the compensation seemed quite low under the circumstances. 


See Private Enforcement and Procedure, Vol. 2, J 9011.725. 


For the appellants: Argued by James P. Burns, Washington, D. C. (Vernon H. 
Doane and James P. Burns, of Burns, Doane, Benedict and Irons, Washington, 1D) KC. 


and Justin L. Giltner, Detroit, Mich., on the brief). 
{§ 69,067 
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For the appellees: Argued by Leslie W. Fleming and Rockwell T. Gust, both of 
Detroit, Mich. (Rockwell T. Gust, Carl R. Henry, and James D. Ritchie, of Butzel, 
Eaman, Long, Gust & Kennedy, Detroit, Mich., for Jesse H. Besser and Besser Manu- 
facturing Co.; and Stanley L. Fildew and Leslie W. Fleming, of Fildew, DeGree, Fleming 
& Gilbride, Detroit, Mich., for Stearns Manufacturing Co., on the brief). 


Affirming in part and reversing in part a decision of the U. S. District Court, Eastern 
District of Michigan, Southern Division, 1957 Trade Cases {| 68,646. 


Before Martin, McALrister and Mitter, Circuit Judges. 


[Trial Court Judgment] 

Per CurtAm (Opinion by Hon. Joun D. 
Martin) [Jn full text]: In an action for 
treble damages for violations by appellees 
of the Clayton Act (15 U. S. C. section 15) 
and the Sherman Act (15 U. S. C.,, sections 
1 and 2), the district court awarded the 
corporate appellant Roy Darden Industries, 
Inc., $45,000, “being treble the damages 
sustained” by that company as a result of 
the unlawful acts of the defendants-appellees; 
and awarded the corporation recovery from 
appellees of its costs in the suit and attor- 
neys’ fees in the amount of $10,000. It was 
adjudged further that the individual plain- 
tiff, Roy Darden, president of the corpora- 
tion, should recover nothing of the de- 
fendants. 


[Damages—Recovery | 


After careful review of the record in the 
case and due consideration of the briefs 
and oral arguments of the attorneys, we 
are unable to say that the findings of fact 
of the district court and its conclusions of 
law thereon are clearly erroneous in respect 
to the award of $45,000 damages, though 
the compensation allowed seems quite low 
in the circumstances. Nor can we say 
that error inheres in the denial of recovery 
by Roy W. Darden, individual plaintiff. 


[Attorney Fees| 


But we are of opinion and so hold that, 
where the statute requires allowance of 
“a reasonable attorney’s fee,” the trial court 
abused its appropriate discretion in allow- 
ing the attorneys for the plaintiffs-appellants 
an inadequate award of only $10,000 in 
attorneys’ fees for their excellent profes- 
sional services. The successful prosecution 


of the corporate plaintiff's suit required 
learning, skill and experience in the field 
of litigation involved and the expending 
of a tremendous amount of time and labor 
by the attorneys. 


At the hearing held upon the issue of 
appropriate attorneys’ fees, it was proved 
by uncontroverted testimony that defend- 
ants’ attorneys had devoted a total of 2126 
hours exclusively to this litigation. A De- 
troit attorney, whom the district judge 
described as “a highly respected and com- 
petent member of the local bar,” after 
careful study of the issues presented and 
the proceedings involved and considering 
the usual elements in relation to the fixing 
of reasonable attorneys’ fees, testified that 
a reasonable fee for appellants’ attorneys 
in the instant case would be $72,000. No 
contrary proof was adduced. Indeed, cross- 
examination of the witness was waived. 

While the allowance of reasonable attor- 
neys’ fees is always a matter of delicacy— 
either when billed by the attorneys them- 
selves or when fixed by the courts—the 
object always, of course, is to allow just 
and fair compensation for the services 
rendered, considering the time and _ skill 
employed, the experience brought to bear, 
and the result achieved. In the light of 
these considerations, we think a minimum 
fee, to the attorneys for appellants in this 
case, should have been $30,000. 


[Ruling] 

Accordingly, the judgment of the- district 
court is reversed in this aspect alone; and 
in all other aspects is affirmed. The cause 
is remanded, with directions that the dis- 
trict court enter judgment in favor of ap- 
pellants’ attorneys in the amount of $30,000. 
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[| 69,068] United States v. Baton Rouge Insurance Exchange. 


In the United States District Court for the Eastern District of Louisiana, Baton 
Rouge Division. Civil Action No. 2088. Filed June 27, 1958. 


Case No. 1397 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Group Boycott.—A local association of insurance agents and solicitors was prohibited by 
a consent decree from entering into any understanding, in concert, with any member or 
any other person having the purpose or effect of (1) boycotting or otherwise refusing 
to do business with any person, (2) boycotting or otherwise refusing to do business with 
any person who appoints as agent, or does business with, any non-member of the associa- 
tion, (3) boycotting or otherwise refusing to do business with any mutual or participating 
company or any person who does business with such mutual or participating company, 
or (4) boycotting or otherwise refusing to do business with any person who solicits insur- 
ance directly from policyholders. 


See Combinations and Conspiracies, Vol. 1, J 2005.533; Monopolies, Vol. 1, { 2610.720. 


Combinations and Conspiracies-——-Monopolies—Consent Decree—Practices Enjoined— 
Fixing Commissions and Terms for Sale of Insurance.—A local association of insurance 
agents and solicitors was prohibited by a consent decree from entering into any under- 
Standing, in concert, with any member or any other person having the purpose or effect 
of (1) fixing commissions or other terms for the sale of insurance or (2) fixing the terms 
or conditions for the brokerage of insurance. 


See Combinations and Conspiracies, Vol. 1, § 2005.815; Monopolies, Vol. 1, J 2610.600. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Allocation of Customers and Commissions.—A local association of insurance agents and 
solicitors was prohibited by a consent decree from entering into any understanding, in 
concert, with any member or any other person having the purpose or effect of (1) soliciting 
business from or writing insurance for any person or (2) allocating or assigning customers, 
fields, or commissions for the sale of insurance. The association was also enjoined from 
receiving commissions for the sale of insurance and from preventing or restricting any 
of its members from engaging in any business. 

See Combinations and Conspiracies, Vol. 1, J 2005.468; Monopolies, Vol. 1, { 2610.240. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciations—Policing Activities—An association of insurance agents and solicitors was 
prohibited by a consent decree from (1) inspecting the records or otherwise policing 
the business activities of its members or any other person, (2) exacting fines or other 
punitive damages from any of its members or any other person, (3) receiving or claiming 
any commissions for the sale of insurance, or (4) preventing or restricting any of its 
members from engaging in any business. 

See Combinations and Conspiracies, Vol. 1, { 2017.300. 

Department of Justice Enforcement and Procedure—Consent Decree—Enforcement— 
Government Report.—A consent decree entered against an association of insurance agents 
and solicitors provided that the Government should file in the record, 18 months from 
the date of the decree, a report of the progress on the compliance of the association and 
its membership with the decree. The report, to be based on the books and records of the 
association and its members, was to show “specifically whether or not the boycotts out- 
lawed by this decree have been continued by the membership after the illegal by-laws 
have been repealed” by the association. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8401, 8421. 

For the plaintiff: Victor R. Hansen, Assistant Attorney General; M. Hepburn Many, 


United States Attorney; and William D. Kilgore, Jr., Baddia J. Rashid, Edward R. 
Kenney, William H. Rowan, and Charles F. B. McAleer, Attorneys, Department of Justice. 


For the defendant: Kantrow, Spaht, West & Kleinpeter by Carlos G. Spaht. 
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Final Judgment 

J. Sxetty Wricut, District Judge [Jn full 
text]: The plaintiff, United States of Amer- 
ica, having filed its complaint herein on 
June 27, 1958, the defendant Baton Rouge 
Insurance Exchange, having appeared and 
filed its answer to such complaint denying 
the substantive allegations thereof; and the 
plaintiff and said defendant by their respec- 
tive attorneys having consented to the entry 
of this Final Judgment without trial or 
adjudications of any issue of fact or law 
herein, and without any admission by any 
of the parties hereto with respect to any 
such issue; 

Now, Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of the parties signatory hereto, 
it is hereby 

Ordered, Adjudged and Decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of the parties herein. 
The complaint states claims against the 
defendant upon which relief may be granted 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890 entitled, “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


II 
[Definitions | 
As used in this Final Judgment: 


(A) “Person” shall mean any individual, 
corporation, partnership, association or any 
other business or legal entity; 


(B) “Exchange” shall mean the defend- 
ant Baton Rouge Insurance Exchange, a 
corporation organized and existing under 
the laws of the State of Louisiana; 


(C) “Insurance” shall mean fire, marine, 
aircraft, casualty, surety and allied insur- 
ance and each of them; 


(D) “Mutual company” shall mean any 
insurance company in which proprietorship 
rights are vested in the policyholders rather 
than stockholders; 


(E) “Participating company” shall mean 
any insurance company which allows its 
policyholders to participate in the profits 
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of the company through the issuance of 
dividends or otherwise; 

(F) “Agent” shall mean any person en- 
gaged in the business of selling insurance 
as the representative of an insurance company. 


ini 
[Applicability of Decree] 

The provisions of this Final Judgment 
applicable to the defendant Exchange shall 
apply to such defendant, its members, offi- 
cers, directors, agents, employees, succes- 
sors, and assigns and to those persons in 
active concert or participation with them 
who receive actual notice of this Final Judg- 
ment by personal service or otherwise. 


IV 
[Cancellation of By-Laws] 

(A) The defendant Exchange is ordered 
and directed, within thirty (30) days from 
the date this Judgment becomes final, to 
terminate and cancel in their entirety the 
following by-laws, rules and regulations: 


Article Il1I]—Par. 13 

Article VII—In its entirety 

Article VIII—In its entirety 

Article XI—Par. on Committee on Agency 
Appointments 

Article XII—Par. on Committee on Agency 
Appointments 


Article XIII—In its entirety 
Article XIV—In its entirety 


(B) The defendant Exchange and all 
those acting in concert with it are enjoined 
and restrained from maintaining, adopting, 
adhering to, enforcing or claiming any 
rights under any by-law, rule or regulation 
contrary to or inconsistent with any provi- 
sion of this Final Judgment. 


V 
[Agreements Prohibited] 


The defendant Exchange is enjoined and 
restrained from adopting, entering into, 
maintaining, adhering to, enforcing or claim- 
ing any rights under any by-law, rule or 
regulation, or any contract, agreement, or 
understanding, plan or program in concert 
with any member or any other person, 
having the purpose or effect of: 


(A) Any member or any person boycot- 
ting or otherwise refusing to do business 
with any person; 
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(B) Fixing, establishing, maintaining or 
determining commissions or other terms or 
conditions for the sale of insurance; 

(C) Fixing, establishing, maintaining or 
determining the terms or conditions for the 
brokerage of insurance; 

} (D) Any member or any person boycot- 
ting or otherwise refusing to do business 
with any person who appoints as agent, or 
does business with, any non-rnember of the 
Exchange; 

(E) Any member or any person boy- 
cotting or otherwise refusing to do business 
with (1) any mutual company or any par- 
ticipating company, or (2) any person who 
does business with such mutual company or 
participating company; 

(F) Any member or any person boy- 
cotting or otherwise refusing to do business 
with any person who solicits insurance 
directly from policyholders; 

(G) Soliciting business from or writing 
insurance for any person; 

(H) Allocating, dividing or assigning cus- 
tomers, fields or commissions for the sale 
of insurance. 

VI 
[Practices Prohibited] 

Defendant Exchange is enjoined and re- 
strained from; 

(A) Inspecting or claiming the right to 
inspect the books or records or otherwise 
policing the business activities, of any of its 
members or any other person; 

(B) Exacting or claiming the right to 
exact fines or other punitive damages from 
any of its members or any other person; 

(C) Receiving or claiming any commis- 
sions for the sale of insurance; 

(D) Preventing or claiming any member 


of the Exchange from engaging in any 
business. 
Want 
[Notice of Judgment] 
Defendant Exchange is ordered and 


directed to: 

(A) Mail an exact copy of this Final 
Judgment to each of its members and to 
each insurance company represented by any 
member of the Exchange; 

(B) Furnish to each person applying for 
membership in said Exchange a copy of 
this Final Judgment upon acceptance of his 
application for membership; 
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(C) Require as a condition of member- 
ship in defendant Exchange that each mem- 
ber agree to comply with the terms of the 
Final Judgment; 

(D) File, within forty-five (45) days from 
the date that this judgment becomes final, 
an affidavit with the Clerk of this Court 
certifying that the copies of the Final Judg- 
ment have been mailed in accordance with 
the provisions of Subsection (A) of this 
Section VII. 

VIII 
[Permissive Provision] 

Nothing contained in this Final Judg- 
ment shall prevent defendant Exchange 
from expelling from membership any mem- 
ber adjudicated guilty of violating the State 
of Louisiana insurance laws. 


IX 
[Inspection and Compliance] 

For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to the defendant Exchange 
made to its principal office, be permitted 
(1) access during the office hours of the 
Exchange to those parts of the books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of the 
Exchange which relate to any of the subject 
matters contained in this Final Judgment, 
and (2) subject to the reasonable conven- 
ience of the Exchange and without restraint 
or interference from it to interview officers 
or employees of said Exchange, who may 
have counsel present. Upon written request 
of the Attorney General, or the Assistant 
Attorney General in charge of the Antitrust 
Division, said defendant shall submit such 
reports in writing with respect to the mat- 
ters contained in this Final Judgment as 
may from time to time be necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means pro- 
vided in this Section IX shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized employee of the Department 
except in the course of legal proceedings 
to which the United States of America is 
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a party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


xX 
[Report on Compliance] 

Eighteen months from the date this judg- 
ment becomes effective, the Government 
shall file in the record a report of the 
progress on the compliance of the Exchange 
and its membership with this decree. This 
report shall be based on an analysis of the 
books and records of the Exchange and the 
books and records of the individual mem- 
bers thereof. The report shall show specifi- 
cally whether or not the boycotts outlawed 
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by this decree have been continued by the 
membership after the illegal by-laws have 
been repealed by the Exchange. 


XI 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling either party to this Final Judg- 
ment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification or termina- 
tion of any of the provisions thereof, and 
for the enforcement of compliance there- 
with and punishment of violations thereof. 


[J 69,069] Kenneth W. Shafe, Individually and Trading as O-JIB-WA Medicine 
Co., and Kenneth G. Morrish, Individually and as General Sales and Production Manager 
of O-JIB-WA Medicine Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Sixth Circuit. No. 13348. Decided 
July 10, 1958. 
On Petition to Review Order of Federal Trade Commission. 


Federal Trade Commission Act 


False Advertising—Medicinal or Curative Properties of Product—Dissemination of 
Advertising in Interstate Commerce and Use of Mails—Intrastate Sales of Product— 
Scope of Section 12 of Federal Trade Commission Act.—A Federal Trade Commission 
order prohibiting a company and its general sales and production manager from dissemi- 
nating or causing to be disseminated in interstate commerce or through the United States 
mails false advertisements concerning the medicinal or curative properties of one of the 
company’s products was afirmed. Although the product was not sold outside of the 
State of Michigan and advertisements concerning the product were placed only in Michi- 
gan newspapers, the Commission had jurisdiction over such advertising practices under 
Section 12 of the Federal Trade Commission Act. Under the section, it is not necessary 
that there be a sale in interstate commerce. It is the dissemination of false advertising 
that the section is directed against. Also, the fact that the company did not personally 
disseminate any false advertisement did not constitute a defense since the section makes 
it unlawful to cause such false advertising to be disseminated. Furthermore, the false 
advertising was disseminated in commerce, as is required by the section, even though 
only a small percentage of the average daily circulation of the newspapers in which adver- 
tisements were placed went into states other than Michigan, and the section makes it 
unlawful to cause the dissemination of false advertisements by the United States mails 
irrespective of whether such dissemination is or is not in interstate commerce. 


See Unfair Practices, Vol. 2, {[ 5087.41, 5087.51, 5087.63; False Advertising, Vol. 2, 
7 6005. 

For the petitioners: Argued by Edward J. Neithercut (Edward J. Neithercut and 
Neithercut & Neithercut, on the brief), Flint, Mich. 


For the respondents: Argued by James E. Corkey, Assistant General Counsel, Federal 
Trade Commission (Earl W. Kintner, General Counsel, FTC; James E. Corkey, Assistant 
General Counsel, FTC; and Frederick H. Mayer, Attorney, FTC, on the brief), Wash- 
ington, D. C. 

Affirming a Federal Trade Commission cease and desist order in Dkt. 6548. 

Before McALrister, MILLER and Stewart, Circuit Judges. 
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[FTC Order] gan. The remainder was sold at retail 

Mitier, Circuit Judge [Jn full text]: across the counter at the manufacturing 

Following an investigation, the Federal plant in Flint. O-JIB-WA Bitters was not 

Trade Commission issued its complaint and has not been sold outside of the state 


against the petitioners, Kenneth W. Shafe 
and Kenneth G. Morrish, under Section 5 
of the Federal Trade Commission Act as 
amended, charging them with disseminating 
false advertisements in commerce and through 
the United States mails concerning certain 
products manufactured and sold by them 
known as O-JIB-WA Bitters and Oscoda 
Bitters, for the purpose of inducing the 
purchase of such products, in violation of 
Section 12 of the Act. Sections 45, 52, Title 
15, U. S. Code. Following the filing of an- 
swers and proceedings before a_ hearing 
examiner, the examiner made findings of 
fact and conclusions of law adverse to the 
petitioners and recommended the issuance 
of a cease and desist order. Upon appeal, 
the Commission held that both petitioners 
had violated Section 12(a) of the Act with 
regard to both O-JIB-WA advertisements 
and Oscoda advertisements and entered 
an appropriate cease and desist order. The 
case is now before this Court on petition 
to review this order with respect to 
O-JIB-WA Bitters only. No review is 
asked of that portion of the order dealing 
with Oscoda Bitters, making it unnecessary 
to discuss that phase of the case. 


[Intrastate Sales] 


The facts are not in dispute. 
respondent Shafe inherited from his father 
the business which was operating under 
the name of O-JIB-WA Medicine Company 
with office and plant in Flint, Michigan. 
Its principal source of revenue was from 
the sale of O-JIB-WA Bitters, a drug or 
medicinal product prepared from certain 
herbs with some glycerine and water, to 
which a small amount of sodium benzoate 
was added as a preservative. Shortly there- 
after respondent Morrish became general 
manager. O-JIB-WA Bitters was adver- 
tised extensively by the petitioners in thirty- 
five or forty newspapers throughout Michigan 
as a curative treatment for arthritis, rheu- 
matism, neuritis, sciatica, and various other 
ailments. These advertisements were found 
by the hearing examiner to be false, which 
finding is fully supported by the evidence 
and is not here contested by the petitioners. 
More than 99% of the sales of O-JIB-WA 
Bitters was to drugstores located in Michi- 
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In 1939 


of Michigan. Orders from out-of-state cus- 
tomers were returned unfilled. 


Petitioners contend that in so advertising 
in Michigan papers only and in so restrict- 
ing their sales to the state of Michigan, 
they were not subject to regulation by the 
Federal Trade Commission, which has no 
authority over purely intra-state transac- 
tions. Federal Trade Commission v. Bunte 
Bros., Inc. [1940-1943 Trave Cases { 56,098], 
312 U. S. 349. Compare: Chas. A. Brewer 
& Sons v. Federal Trade Commission [1946- 
1947 Trane Cases 957,515], 158 F. (2d) 
74, 79, C. A. 6th. In this connection they 
argue that only a very small percentage 
of the newspapers carrying their advertise- 
ments went into states other than Michi- 
gan and, in any event, such interstate 
delivery was the act of the newspapers and 
not the act of the petitioners. 


[FTC Act, Section 12(a)] 

Section 12(a) of the Act, Section 52(a), 
Title 15, U. S. Code, provides, “It shall be 
unlawful for any person, to dissemi- 
nate, or cause to be disseminated, any false 
advertisement—(1) By United States mails, 
or in commerce by any means, for the 
purpose of inducing, or which is likely to 
induce, directly or indirectly the purchase 
of food, drugs, devices, or cosmetics; . . .” 
Under this section it is not necessary that 
there be a sale in interstate commerce. It 
is the dissemination of false advertising that 
the statute is directed against. The use 
of advertising is well recognized as an in- 
tegral part of the production and distribu- 
tion of goods, and as such is subject to the 
regulatory powers of the Commission 
Ford Motor Co. v. Federal Trade Commission 
[1940-1943 Trape Cases 56,132], 120 F. 
(2d). 175, 183, C.. A. 6th; cert, denied, 314 
U. S. 668; E. F. Drew & Co. Inc. v. Federal 
Trade Commission [1956 TRADE CASES 
J 68,408], 235 F. (2d) 735, C. A. 2nd, cert. 
denied, 352 U. S. 969; Reddi-Spred Corp. 
v. Federal Trade Commission [1956 TRADE 
Cases § 68,251], 229 F. (2d) 557, C. A. 3rd. 
Under the present act, as amended in 1938 
by the Wheeler-Lea amendment, the Com- 
mission has jurisdiction of cases affecting 
the public interest. Actual deception of the 
public or injury to competition need not 
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be shown. Charles of the Ritz Distributors 
Corp. v. Federal Trade Commission [1944- 
1945 Trape Cases § 57,267], 143 F. (2d) 676, 
679-680, C. A. 2nd; E. F. Drew & Co. vw. 
Federal Trade Commission, supra, 235 F. 
(2d) 735, 740, C. A. 2nd, cert. denied, 352 
U. S. 969; Koch v. Federal Trade Commis- 
sion [1953 Trane CAsEs { 67,526], 206 F. 
(2d) Sls 19% GA. Gthe 

Nor is it necessary that the false adver- 
tising be directly disseminated by the re- 
spondents. The statute makes it unlawful 
for the respondents to cause such false ad- 
vertising to be disseminated. Under these 
plain, unambiguous provisions of the stat- 
ute, petitioners’ contentions that they made 
no sale in interstate commerce and that 
they did not personally disseminate any 
false advertisement do not constitute a 
defense to the action. 


[Interstate Advertising] 


We are also of the opinion that the false 
advertising was disseminated in commerce, 
as is required by the Act, even though 
only a small percentage of the average daily 
circulation of the newspapers in which peti- 
tioners placed their advertisements went 
into states other than Michigan. Approxi- 
mately 6,000 copies of the paid circulation 
of the Detroit News went to out-of-state 
subscribers. Approximately 2,600 copies of 
the Flint Journal went through the mail 
to subscribers both inside and outside the 
state. Over 32,000 copies of the Detroit 
Times were sent to dealers and carriers 
outside the retail trading zone of Detroit, 
some of which went to dealers and carriers 
outside the state. Approximately 5,600 
copies of the Port Huron Times Herald 
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went through the mail, including 225 sub- 
scribers in other states. Approximately 
16,000 copies of the Grand Rapids Press 
went by mail to subscribers both within 
Michigan and out of the state. The circu- 
lation of this paper outside of Michigan 
was approximately 570. This evidence sus- 
tains the ruling of the Commission that the 
advertisements of O-JIB-WA Bitters in 
these newspapers went into commerce within 
the meaning of the Act. Compare: Indiana 
Farmers Guide Publishing Co. v. Prairie 
Farmer Publishing Co. [1932-1939 TRADE 
Cases § 55,064], 293 U. S. 268, 276; DeGorter 
v, Federal Trade Commission [1957 TRADE 
Cases J 68,691], 244 F. (2d) 270, 276, 280, 
CrpAcs Othe 


[Use of Mails] 


In addition, it will be noticed that Section 
12(a) of the Act makes it unlawful to cause 
the dissemination of false advertisements 
by the United States mails irrespective of 
whether such dissemination is or is not in 
interstate commerce. It is settled law that 
congressional control of the mails, under 
the power conferred by the Constitution, 
includes the power to forbid the use of the 
mails for deceptive transactions which are 
detrimental to the financial well-being of 
the nation. Bogy v. United States, 96 F. 
(2d) 734, 737, C. A. 6th, cert. denied, 305 
U. S. 608. The evidence above referred to 
showed a substantial use of the mails, both 
inside and outside of the state. 


[Order Affirmed] 


The petition to review the order of the 
Federal Trade Commission is denied and 
the order is affirmed. 


Bankers Life and Casualty Company v. J. Edwin Larson, et al. 


In the United States Court of Appeals for the Fifth Circuit. No. 16494. Dated June 


30, 1958. 


Appeal from the United States District Court for the Southern District of Florida. 


JosepH P. Lies, Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Summary Judgment.—A treble damage action charging a conspiracy to injure an inter- 
state business was held to have been erroneously disposed of by a summary judgment for 
the defendants, and the case was remanded for a trial on the merits. No adequate showing 
had been made that there was any basis in the record for the trial court’s conclusion that, 
though a case was stated in the pleadings, the plaintiff, as a matter of law, was not entitled 
to a trial of the issues tendered in them. 


See Private Enforcement and Procedure, Vol. 2, J 9013.675. 
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Bankers Life and Casualty Co. v. Larson 

Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Injury to Public.—The contention that a complaint did not 
allege, and the proof did not show, any injury to the public was rejected. In the complaint 
there were clear, definite, and full allegations that the conspiracy charged was for the 
purpose and with the result, not only of unlawfully restraining the plaintiff’s trade and 
commerce among the several states, but of suppressing, burdening, and obstructing inter- 
state commerce. As to proof, the defendants did not bear the burden of demonstrating 
that, as a matter of law, there was no evidence which, if taken in the light most favorable 
to the plaintiff, tended to establish the truth of its allegations. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475. 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Be Liable— 
Parties Defendant—State Official—The contention that concerted official action by agree- 
ment between state officials is not within the scope of the prohibitions of the Sherman Act 
because such prohibitions are directed against private persons’ actions and not against 
actions of state officials was rejected. There is no authority, statutory or otherwise, author- 
izing state officials to conspire with persons to restrain commerce or exempting them from 


suit if they so conspire. 


See Private Enforcement and Procedure, Vol. 2, ¥ 9006. 
For the appellant: Charles F. Short, Jr., Chicago, Ill., and Miller Walton, Miami, Fla. 


For the appellees: E. F. P. Brigham, Special Assistant Attorney General, State of 
Florida, Miami, Fla.; James A. Dixon, Miami, Fla.; Richard W. Ervin, Attorney General, 
State of Florida, Tallahassee, Fla.; and Walter E. Rountree, Tallahassee, Fla. 


Before Hurcueson, Chief Judge, and TutrLe and Brown, Circuit Judges. 


[Summary Judgment] 


HutcuHeson, Chief Judge [In full text]: 
This appeal is from a summary judgment 7* 
in a suit brought under Sec. 1 of the Sher- 
man Act, as amended, 15 U.S. C. Sec. 1 and 
Sec. 4 of the Clayton Act, 15 U.S. C., Sec. 
15, to recover treble damages for injury to 
plaintiff’s interstate business by a conspiracy 
among defendants. 


[Appellant’s Contentions] 


Here insisting that it was impossible for 
the district judge on this voluminous record 
of nearly 3000 pages, containing evidence, 
some at least of the tendencies of which 
and the inferences from which support the 
charges of fraud and conspiracy made in 
the pleadings, to reach the conclusion an- 
nounced by him without first, as a fact 
finder, deciding questions of credibility and 
choosing between conflicting inferences or 


conclusions to be drawn from the facts, ap- 
pellant argues in effect, that this is just 
another of the all too numerous cases, 
Hyman v. Regenstein, 222 F. (2d) 545, and the 
cases it cites, in which, by affixing to a deci- 
sion on the facts an impermissible summary 
label, the trial judge has deprived the plain- 
tiff of his right of trial by jury and proved 
once again the truth of the time worn adage 
that the longest way around is often the 
shortest way through. Loews, Inc. v. Bays, 
209 F. (2d) 610, at p. 615. 

Pointing out that extensive use of pretrial 
discovery procedure was made by all par- 
ties, resulting in the production of many 
depositions and documents, appellant urges 
upon us that in stating in his opinion: “The 
undisputed facts are legally insufficient to 
show a conspiracy as charged in the com- 
plaint.”, the district judge really tried the 
case on the facts and reached his conclusion 


ee pe ee Oe ee eS ee 


1 As material here the judgment, reciting that 
motions for summary judgment had been filed 
(1) by plaintiff, (2) by defendant J. Edwin 
Larson, and (3) by the other defendants, and 
that the court had heard argument of counsel 
and had considered the pleadings, the deposi- 
tions, the exhibits, the briefs and reply briefs, 
and, declaring: 

“It is the opinion of the court upon this 
record: that there is no genuine issue as to a 
material fact that, as a matter of law, the 
undisputed facts are legally insufficient to show 
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a conspiracy as charged in the complaint be- 
tween defendant J. Edwin Larson and Zack 
Cravey, or any other defendant; that inasmuch 
as the claim of the plaintiff against the remain- 
ing defendants * * * is predicated upon the 
existence of such a conspiracy, plaintiff is not 
entitled to recover against any defendant; and 
that the case is one for summary judgment.’’ 
denied plaintiff’s motion for summary judg- 
ment and granted defendant Larson’s motion 
and that of the other defendants. 
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by the process of rejecting for reasons not 
stated by him all evidence’ and all inferences 
which ran.counter to what he considered to 
be the admitted or undisputed facts. 


Setting out in his brief in support of his 
claim, references, to the report and actions 
of the committee appointed to investigate 
plaintiff to extracts from the discovery dep- 
osition of Larson, to the correspondence 
between Cravey and Larson, to what is 
referred to as the Atlanta meeting of the 
commissioners on July 18, 1951, and to ac- 
tions taken by Larson and Cravey against 
the plaintiff in Florida and Georgia, appel- 
lant thus concludes his argument: 


“On the basis of the foregoing, which 
necessarily omits many details, plaintiff 
urges that there were presented for deter- 
mination by a jury and not by the court 
as matter of law at least the following 
genuine issues as to material facts: 


“1. Did Larson, Cravey and the Sam- 
mons controlled corporations conspire to 
destroy plaintiff's business in Georgia, 
Florida, and other states and to prevent 
its expansion into states where it was not 
licensed? 


“2. If Larson was not a conspirator, 
did Cravey and the Sammons controlled 
corporations so conspire? 


“3. If neither Larson nor Cravey was a 
conspirator, did the Sammons controlled 
corporations so conspire among them- 
selves?” 
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Insisting that it is impossible to deter- 
mine from the court’s terse statement 
whether, by ignoring or finding contrary to 
them, the lower court rejected the facts 
relied on by plaintiff, appellant cites and 
quotes from Dulansky v. Iowa-Illinois Gas & 
Electric Co., 191 F. (2d) 881, at p. 884: 


“It is apparent from a consideration of the 
court’s findings and conclusions that in de- 
termining whether or not there was a gen- 
uine issue of fact the court gave no thought 
to what inferences might reasonably be 
drawn from the circumstances. The case is 
largely dependent upon circumstantial evi- 
dence. The court also failed to view the evi- 
dence, as it should, in a light most favorable 
to the plaintiffs.” 


[Appellees Contentions | 


While making common cause against 
appellant in repelling his assault upon the 
summary judgment, Larson and his co- 
defendants, the insurance companies, filed 
separate briefs in which the approach of 
each was quite different. Larson, drawing 
protectingly about himself the cloak of his 
claimed official immunity from suit for his 
actions as a state officer, from the assumed 
vantage point of his claimed untouchability, 
attacks plaintiff and his cause in language 
more denunciatory than convincing, more 
calculated to generate heat than light. In 
short, instead of meeting the burden cast 


2In his brief, appellant thus sums up the 
plan of the conspiracy and the method of 
carrying it out: 

“The facts upon which plaintiff predicates 
the existence of a conspiracy are revealing of 
gross contempt for legal limitations on official 
authority and a shockingly mercenary attitude 
toward bribery and corruption. What on the 
surface professedly was conceived as a program 
of cooperative regulation of plaintiff, on exami- 
nation stands unmasked as a nefarious scheme 
to destroy plaintiff's business for the benefit of 
the Sammons controlled corporations. 

“Thus there was presented for determination 
by a jury—not by the court as a matter of law 
—a genuine issue as to the material fact whether 
Larson and Cravey, in good faith and with no 
intent to benefit the Sammons controlled cor- 
porations, engaged in and did not overstep the 
bounds of a program of cooperative regulation 
of plaintiff, or whether, under the guise of 
cooperative regulation but in reality for the 
benefit of the Sammons controlled corporations, 
they and the corporations conspired to destroy 
plaintiff's business in Georgia, Florida and other 
states and to prevent its expansion into states 
where it was not licensed. 

“In the beginning Larson and Cravey appar- 
ently joined forces nominally to regulate, and 
to induce other Insurance Commissioners to 
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regulate, the relationship of plaintiff to the 
public of the respective states comprising Zones 
2 and 3 of a voluntary association known as the 
National Association of Insurance Commission- 
ers, which frequently is referred to as NAIC. 
Ostensibly, then, there were at the outset legal 
and proper motives and purposes. The means 
employed were of another character. 
* * * 

“The means of purported regulation were 
threats and the instigation of threats that plain- 
tiff's licenses to do business would not be 
renewed, or actual refusal of renewal of 
licenses, at such times and in such ways as 
would facilitate carefully planned and highly 
successful concerted efforts by the Sammons 
controlled corporations to obtain the agency 
forces and thus the business of plaintiff in vari- 
ous states. To that end Larson and Cravey 
enlisted the aid of Commissioners of other 
states, so that the scheme of the conspiracy 
became national in scope. The Sammons con- 
trolled corporations maintained the adherence 
and cooperation of Larson and Cravey through 
bribery of commissioners and their employees. 
Officials of these corporations were active par- 
ticipants in diagramming both the scheme and 
moves which would assure its success for the 
benefit of the corporations.’’ 
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upon him under this record of showing by 
argument and discussion that, in disposing 
of the case by summary judgment, the dis- 
trict court did not deprive plaintiff of his 
constitutional right of trial by jury, appellee 
Larson seeks, in part, to do so by sweeping 
animadversions upon the good faith of plain- 
tiff and his claims. Assuming the very issue 
which is presented for determination, whether 
as matter of law the acts complained of by 
plaintiff as done by Larson were official acts 
done for the purpose alone of carrying out 
his official duties and, therefore, he was 
immune from suit as to them, and not per- 
sonal acts done as a part of a conspiracy 
against plaintiff, appellee Larson, — though 
the district judge did not give this as a rea- 
son for his decision and the record does not 
show plainly, if at all, that as a matter of 
law this is so— devotes the greater part of 
his brief to putting forward this claim of 
immunity. 


The other appellees, while putting for- 
ward and arguing the same proposition, that 
concerted official action by agreement be- 
tween state officials is not within the scope 
of the prohibitions of the Sherman Act be- 
cause such prohibitions are directed against 
private persons’ actions and not against ac- 
tions of state officials, and presenting their 
case in less ex cathedra, less pontifical and 
less hortatory fashion, make the additional 
points set out below? in favor of the correct- 
ness of the judgment. 


Proceeding under these heads in a lengthy 
brief of more than 100 pages, replete with 
inferences and conclusions drawn from the 
swollen record as a whole, they seem to us 
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to argue the case as though it had been 
fully tried below and the question presented 
for discussion here was whether a verdict 
or judgment based upon such a trial should 
or should not be set aside as without evi- 
dence to support it, rather than, as in fact 
is the case here, whether as matter of law 
there was or was not a genuine issue as 
to a material fact, and the case was or 
was not properly disposed of on summary 
judgment. 


Apparently assuming that on a trial the 
plaintiff could not have bettered its case, 
the appellees present their case as though 
this court must either affirm the judgment 
out of hand or take upon itself the burden 
of searching the 3000 pages of record to 
find therein some justification for a judg- 
ment which neither the district judge, by 
opinion or findings, nor the appellees, by 
brief, have convincingly pointed out. 


[Summary Judgment Not Proper] 


We cannot agree with this view. On the 
contrary, viewing the record as a whole and 
without a line by line examination of it, we 
are of the opinion that this case is in its 
nature not susceptible of being disposed of 
by summary judgment* and that, saying so, 
we could, without more, order the judg- 
ment reversed and the cause sent back for 
trial on the merits. 


However, though in the posture of this 
case, by the failure of the district judge 
to make and file an opinion or in any other 
way support his summary disposition of 
this complicated case, we have been de- 
prived of his aid and assistance, we have, 


3(1) The complaint does not allege and the 
proof does not show any injury to the public, 
in fact the record shows the contrary. 

(2) There is no proof in the record that Mr. 
Larson and Mr. Cravey engaged in a conspiracy 
against the plaintiff. 

(3) There is no proof in the record that the 
insurance companies joined in the supposed pre- 
existing conspiracies between Larson and 
Cravey with knowledge of the existence of such 
conspiracies. 

(4) If Bradley, one of the Vice-Presidents on 
whose actions and statements plaintiff’s claim 
is to some extent based, did join in any illegal 
agreement, he had no authority to do so from 
the defendant companies and his actions can- 
not be imputed to them. | 

(5) They attack, as inadmissible, some of the 
evidence relied on by plaintiff, including the 
transcript of the meeting of insurance commis- 
sioners and the so-called Bradley reports to 
his employer. 
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In addition to these points, a special point is 
made by the Hartford Indemnity Co., sued as 
surety of Cravey, that the surety is liable only 
when the principal is liable and that Cravey, 
the principal, is not liable either at common law 
or under any applicable Georgia statute, and 
the bond does not run to, or cover actions of 
the kind brought here. 

4Cf. Whitaker v. Coleman, 115 F. (2d) 305; 
and Winter Park v. Southern Bell, 181 F. (2d) 
341, where the court said: 

“We are of the opinion that this case is not 
one that readily lends itself to such a summary 
disposition. 

“The facts and circumstances, although in no 
material dispute as to their actuality, reveal 
aspects from which inconsistent hypotheses 
might reasonably be drawn and as to which 
the minds of reasonable men might differ. 

“The drawing of inferences and the accept- 
ance of hypotheses arising out of the facts are 
ordinary attributes that the judicial process has 
conferred upon the finder of the facts.’’ 
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in the light of the briefs, the arguments 
and the record examined his meager con- 
clusions sufficiently to satisfy ourselves: 
that no adequate showing has been made 
that there is any basis in the record for his 
conclusion that, though a case was stated 
in the pleadings, the plaintiff was as matter 
of law not entitled to a trial of the issues 
tendered in them; and that he erred in his 
conclusion and in the judgment entered 
thereon. 
[Injury to Public] 

Of appellees’ point one, of which they 
make so much in citing and discussing the 
cases, that the complaint does not allege 
and the proof does not show any injury to 
the public and for that reason no case for 
relief is presented, it is sufficient to say that 
in OUr Opinion, as applied to this case, appel- 
lees have completely misconceived and mis- 
applied the principle they invoke. As to the 
complaint, there are clear, definite and full 
allegations that the conspiracy charged 
against the defendants was for the purpose 
and with the result not only of unlawfully 
restraining plaintiffs trade and commerce 
among the several states but of suppressing, 
burdening and obstructing interstate com- 
merce, thus alleging at once both public 
and private injury. 

As to proof, we think it quite clear that 
here, as in other aspects of the case, appel- 
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lees have not borne their burden of demon- 
strating that as matter of law there was 
no evidence which, if taken in the light most 
favorable to plaintiff, tended to establish the 
truth of its allegations. 


[State O fiicial—Liability] 

On the point so strongly relied on by all - 
appellees, that Larson, because of his offi- 
cial position as a state officer, is immune 
from accountability in this suit, it is suffi- 
cient to say that there is no authority, statu- 
tory or otherwise, authorizing the insurance 
commissioners of Georgia or Florida to 
conspire with persons to restrain commerce 
or exempting them from suit if they do so,° 
and that Mr. Larson’s vigorous denial of 
responsibility is really based not on any 
claim that if he did conspire he would nev- 
ertheless be immune but on his insistence 
that everything he did was in the line of 
duty and within the scope of his authority, 
as a state officer and not as a conspirator, 
and that as matter of law there is no evi- 
dence to the contrary. 


[Reversed] 


Because the case was erroneously dis- 
posed of by summary judgment, the judg- 
ment is reversed and the cause is remanded 
for further and not inconsistent proceedings, 
including trial on the merits. 


[f 69,071] Aulbert J. Brannen, et al. v. L. B. Willoughby (Thelma B. Willoughby, 
Administratrix of the Estate of L. B. Willoughby substituted in place of L. B. Willoughby, 


Deceased). 


In the United States Court of Appeals for the Fifth Circuit. No. 17020. Dated June 


23, 1958. 


Appeal from the United States District Court for the Southern District of Georgia. 


FRANK M. Scartett, District Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—Preliminary Injunc- 
tion—Mootness—Appeal. —An appeal from a preliminary or temporary injunction requir- 
ing a local tobacco board of trade to allocate selling time to a tobacco warehouse for the 
1957 season in accordance with the board of trade’s constitution and by-laws, was dis- 
missed since the cause was rendered moot by the expiration of the 1957 season. The action 
of the trial court was invoked for temporary relief, the hearing was had upon that assump- 
tion, and the injunction was confined to the 1957 season. The injunction was entered 
two days after the 1957 season had closed, but it was made effective as of a date during 
the season. The reviewing court held that the injunction was moot. 


See Private Enforcement and Procedure, Vol. 2, J 9026, 9027. 


For the appellants: William J. Neville, Statesboro, Ga., E. Kontz Bennett, Waycross, 
Ga.; and Ralph U. Bacon, Statesboro, Ga. 
5 Cf. Standard Oil Co. of Calif. v. Moore 


[1957 TRADE CASES f 68,861], 251 F. (2d) 188; 
Parker v. Brown [1940-1948 TRADE CASES 


1 69,071 


{ 56,250], 317 U. S. 341; Floyd v. Gage [1950- 
1951 TRADE CASES { 62,946], 192 F. (2d) 187. 
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For the appellee: Homer S. Durden, Jr., and Darius N. Brown, Swainsboro, Ga. 
Before Tutti, Brown and Wispo, Circuit Judges. 


[Injunction] 

Per Curiam [In full text]: Willoughby, a 
lessee of a tobacco warehouse, filed a civil 
complaint against the individual warehouse- 
men comprising the membership of the 
Statesboro Tobacco Board of Trade, Inc. 
and the Corporation, as defendants, alleging 
antitrust discrimination and seeking injunc- 
taveumelienepliom U-aiS Cr eAnn Ontos Obtain 
allocation of greater selling time thus pres- 
enting a matter somewhat along the lines 
of Rogers v. Douglas Tobacco Board of 
ivade, Inco Cites 1957 rane CASES 
J 68,706] 244 F. 2d 471. The complaint was 
actually filed July 12, 1957, just six days 
before the tobacco market opened at States- 
boro on July 18, 1957. A separate motion 
for a “preliminary injunction” was served 
on July 11, 1956, and on the same date the 
Court entered an order that the “* * * 
defendant show cause on 22nd day of July 
1957 * * * why a temporary restraining 
order should not be granted * * *.” After 
this hearing which was treated as an appli- 
cation for a temporary injunction since a 
part of the plaintiff's essential proof was an 
affidavit, the Court on August 20, 1957, two 
days after the 1957 season had closed, filed 
an order-opinion effective, nunc pro tunc, as 
of July 22, 1957. Although treated as having 
the force of an injunction, it was couched 
merely in terms declaring that Willoughby’s 
warehouse No. 2 was to be permitted to do 
business in the same manner as the other 
tobacco warehouses but peremptorily re- 
quired that the Board of Trade “* * * 
shall make allocation of selling time on the 
Statesboro Tobacco Market for the 1957 
season among the eleven warehouses * * * 


in such time in accordance with the con- 
stitution and by-laws of said association.” 


[[ssue on Appeal] 


On appeal from a temporary or preliminary 
injunction or similar order whose sole func- 
tion is to preserve the status quo pending the 
final hearing, our inquiry is confined to 
whether the Court abused its discretion. 
We would ordinarily not reach the merits. 
Spring v. Ohio Oil Co., 5 Cir., 108 F. 2d 560. 


But we do not even get this far. For 
however this order is described, whether 
denominated a preliminary injunction, tem- 
porary injunction or restraining order, it is 
plain that the action of the Court was in- 
voked for temporary relief, the hearing was 
had upon that assumption, and the order 
was confined to the current 1957 season. 
Property construed it can have no other 
effect, and as such, the cause is moot since 
that season expired on August 16, 1957. 


[Merits Not Decided] 

As the hearing was not a final one, neither 
the action taken nor the reasons’ or find- 
ings given as’ the basis, for it can have any 
effect, either as a determination of any one 
or all of the issues, as res judicata, as the 
law of the case, or as an historical basis for 
allocation of selling time in seasons subse- 
quent to 1957 or as a finding of antitrust 
violations as a basis for statutory triple 
damage claims. 


Time has wiped the slate clean. 
ordet is moot.’ 


The 


[Dismissed] 
The appeal from it is dismissed. 


1 The Court’s order stated in part: 

“From the evidence, the charter, constitu- 
tion and by-laws of the Statesboro Tobacco 
Board of Trade, Ine. which are before the 
Court, as a part of the record in this case, the 
Court is of the opinion that the method of 
allotting selling time on the Statesboro Tobacco 
Market as outlined in the constitution and by- 
laws of the Statesboro Tobacco Board of Trade, 
Inc., is a fair and equitable method of allotting 
the said selling time. In the present case it 
appears that the defendants did not go by said 
rules and regulations when they considered this 
application for selling time. There is no au- 
thority in said rules and regulations whereby 
the defendants can deny selling time to Farmers 
Warehouse No. 2. Nor is there any authority 
in the said rules and regulations whereby the 
defendants are authorized and empowered to 
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require Guy ‘Sutton, Sr., and the plaintiff to 
make a division of the selling time which had 
been allotted to said Sutton; the Court is of 
the opinion that any such division would be 
contrary to the constitution and by-laws of the 
Statesboro Tobacco Board of Trade, Inc. 

‘Tt is considered, ordered and adjudged by 
the Court that Farmers Warehouse No. 2 is to 
be permitted to do business in the same manner 
and under the same conditions as the other 
tobacco warehouses which are now or may here- 
after be owned and operated by the defendants.”’ 

2 Being moot, we do not reach any of appel- 
lants’ complaints, procedural or substantive, 
including the contention that under Kinnear- 
Weed Corp. v. Humble Oil & Refining Co., 
5 Cir. [1954 TRADE CASES f 67,822], 214 F. 
2d 891, the complaint failed adequately to allege 


public injury. 
| 69,071 
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[169,072] The Parker Pen Company v. E. J. Korvette, Inc. 


In the United States District Court for the Southern District of New York. Civil No. 
134-106. Filed June 20, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Preliminary Injunction—A manu- 
facturer of fountain pens was entitled to a preliminary injunction restraining a noncon- 
tracting retailer from selling the manufacturer’s trademarked products at less than their 
minimum fair trade prices. The court found that the pens were marketed with the trade- 
mark affixed, that a great deal of good will had been developed by extensive advertising, 
that the pens were in direct competition with other nationally advertised brands, that the 
manufacturer had entered into fair trade contracts with a large number of retail dealers, 
that the manufacturer vigorously enforced its fair trade program, that the retailer was 
notified of that fair trade program by registered letter, and that the retailer subsequently 


sold the manufacturer’s products at less than the minimum fair trade prices. 


See Fair Trade, Vol. 1, J 3354.34. 


For the plaintiff: Rogers, Hoge and Hills, by George M. Chapman, New York, N. Y. 


For the defendant: Donald B. White. 


Memorandum 
[Preliminary Injunction Sought] 


Joun M. CasuHin, District Judge [Jn full 
text]: In this diversity case, plaintiff seeks 
a preliminary injunction, pursuant to the 
provisions of General Business Law of the 
State of New York § 369-a et seq., restraining 
defendant from selling plaintiff’s trademarked 
products at less than the manufacturer’s 
minimum resale price. 


[Trademark] 


Plaintiff has manufactured and sold writ- 
ing instruments since 1890. Soon after the 
inception of its business, it adopted and 
began to use the notation “Parker” as its 
trademark for its fountain pens, and has 
continued to use the mark to date. The 
mark is used on various grades and types 
of fountain pens and mechanical pencils, for 
example, the “Parker 51”, “Parker Jotter”, 
“Parker 21”, “Parker 41” and “Parker 61”. 


Plaintiff markets its various products with 
the identifying trademark affixed thereto. 
The trademarks also appear on the cartons 
in which the products are packed and in 
plaintiff's advertising, both on a national 
and local scale. 


[Good Will—Competition | 
During the past five years plaintiff has 
expended more than nine million dollars 
in advertising, and is currently expending 
three million dollars for its domestic ad- 


1.6°,072 


vertising. As a result of its extensive mar- 
keting and advertising practices, plaintiff 
has developed a great deal of good will. 
Plaintiffs writing instruments are in direct 
competition with various other nationally 
advertised brands, such as “Schaeffer”, 
“Waterman” and “Paper Mate.” 


[Fair Trade] 


In order to protect this good will, which 
is, of course, intrinsically connected with its 
trademark, plaintiff has availed itself of the 
protection provided for by the so-called 
“Fair Trade Act.” Plaintiff has entered into 
Fair Trade contracts with a large number 
of retail dealers throughout the State of 
New York and, in fact, at one time had a 
Fair Trade contract with a predecessor of 
defendant. Many of these contracts are still 
in effect. Such predecessor was, in 1954, 
sued in this Court for selling below mini- 
mum manufacturer's resale prices. 


[Notice—Price Violation] 

Plaintiff has, for a long time, vigorously 
enforced its Fair Trade program by in- 
vestigations, complaints, persuasion and suits, 
and is continuing to do so. Plaintiff notified 
the defendant of its Fair Trade program 
and made complaint about violations thereof 
to defendant. by registered letters dated 
April 24 and May 7, 1958. On May 28, 1958 
an employee or employees of defendant made 
four separate sales of products of plaintiff 
at less than the minimum resale price. 


© 1958, Commerce Clearing House, Inc: 
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[Conclusions] 
Based upon the foregoing facts, I conclude: 


J, Plaintiff has taken adequate and rea- 
sonable steps to enforce its Fair Trade 
program; 

2. Plaintiff will be entitled to the relief 
demanded in the complaint if it establishes 
the allegations of the complaint, and appears 
to have a reasonable probability of success; 


3. The relief sought against defendant is 


Cited 1958 Trade Cases 
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5. No harm will result, in the legal sense, 
to defendant by restraining it from selling 
below list prices; ; 

6. Plaintiff is entitled to the temporary 
injunction demanded in the complaint. 


The foregoing shall constitute findings of 
fact and conclusions of law unless the par- 
ties desire to submit more formal findings 
and conclusions. 


[Injunction to be Granted] 


solely for enforcement of Fair Trade rights; An order shall be ‘settled, onnotice, erant- 


ing a temporary injunction as prayed for 
in the complaint. Evidence is to be sub- 
mitted, in affidavit form, as to the amount 
of bond to be furnished by plaintiff. 


4. Immediate and irreparable harm will 
result to plaintiff if defendant’s illegal acts 
continue, in that plaintiff’s good will will be 
damaged; 


[69,073] United States v. Lee Shubert, Jacob J. Shubert, Marcus Heiman, United 
Booking Office, Incorporated, Select Theatres Corporation, L. A. B. Amusement Cor- 
poration. 

In the United States District Court for the Southern District of New York. Civ. 56-72. 
Filed June 24, 1958. 


Case No. 1015 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification 
of Divestiture Provision—Proof Required.—A motion by theatre owners to modify. divesti- 
ture provisions of a consent decree was denied where they failed to show oppression or 
impossibility of performance. Divestiture of certain theatres had been ordered, with the 
added requirement that the theatres be sold to persons intending to use them for legitimate 
theatrical purposes. Modification of the latter requirement was sought. The court held 
that it was unable to conclude that every reasonable means for interesting prospective 
purchasers in the theatres had been zealously exhausted. Permitting a modification on a 
showing that it would not deprive a consent decree of its intended effect of fostering com- 
petition would deprive the decree of much of its vitality inasmuch as it would amount to an 
invitation to defendants to repudiate concessions on a showing that the prohibited action 
does not violate the law. If compliance is possible without unreasonably burdening the 
defendants, the provisions of the decree must be enforced as written. The court similarly 
ruled as to the divestiture of a joint interest in a theatre. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8361.18, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, by Max Freeman, of 
counsel. 

For the defendants: Gerald Schoenfeld and Bernard B. Jacobs, New York, N. Y., 
for Jacob J. Shubert and Select Theatres Corporation. 

For a prior decision of the U. S. Supreme Court, see 1955 Trade Cases {] 67,942, revers- 
ing U. S. District Court, Southern District of New York, 1954 Trade Cases {[ 67,647; for 
other decisions of the District Court, see 1956 Trade Cases {] 68,272, 1952-1953 Trade Cases 
{ 67,463 and 67,383, and 1950-1951 Trade Cases {] 62,827. 


fendants, Jacob J. Shubert and Select. Theatres 
,Corporation, seek to. modify the anti-trust 
consent judgment filed-on February 17, 1956. 


169,073. 


[Motion to Modify Consent Decree] 


Irvinc R. KaurMAN, District Judge [Jn 
full text]: By this motion the Shubert de- 
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[Divestiture Ordered] 


That judgment provided inter alia that 
the defendants shall dispose of their interest 
in certain legitimate theatres located through- 
out the country within two years* and that 
all such dispositions shall be made to persons 
intending to use said theatres for legitimate 
theatrical purposes. The moving defendants 
have complied with these requirements with 
respect to ten theatres. They have not yet 
been able to dispose of their interests in the 
Blackstone or Great Northern Theatres in 
Chicago or the Cox or Shubert Theatres in 
Cincinnati as required under the terms of 
the consent judgment. 


[Alleged Impediments to Divestiture] 


The Shubert defendants contend that the 
economic situation prevailing in the legiti- 
mate theatre business has so deteriorated 
that continued operations on a profitable 
basis in Cincinnati and Chicago are un- 
feasible and that they are unable to find 
purchasers who would be willing to risk 
capital in ventures of this kind. They urge 
upon this court that the judgment be modi- 
fied so as to permit them to dispose of their 
interests without any restrictions as to the 
use thereof by the purchasers. 


The Shubert defendants also seek modifi- 
cation of the provision requiring them to 
terminate their joint beneficial interest in 
the Cass Theatre in Detroit. Their interest 
in this theatre is held pursuant to a declara- 
tion of trust executed by E. D. Stair for 
himself and as President of E. D. Stair 
Corporation and by Jacob J. Shubert indi- 
vidually, the terms of which allegedly pro- 
hibit sale of the Shubert interest to any 
party other than to the Stair interests. It 
is asserted on behalf of the moving de- 
fendants that negotiations for the sale of 
their interest to the Stair interests have 
proven unsuccessful and that the impasse 
that now exists between the parties prevents 
them from terminating their joint interest 
in the Cass Theatre. 


[Modification of Consent Decrees] 


In sum, the thrust of the movants’ entire 
application for modification is that present 
conditions in Chicago, Cincinnati and De- 
troit render full compliance with the consent 


1 This period was extended with the Govern- 
ment’s consent to May 5, 1958, the date on 
which the present motion was filed. 
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judgment impossible and that the modifica- 
tion as proposed will not derogate from the 
basic purpose sought to be achieved in the 
consent judgment. But the criterion as 
formulated by the Supreme Court very nar- 
rowly circumscribes the scope of inquiry 
that can be undertaken by the court in 
applications of this kind. 


“The inquiry for us is whether the changes 
are so important that dangers, once sub- 
stantial, have become attenuated to a 
shadow . .. . Nothing less than a clear 
showing of grievous wrong evoked by 
new and unforeseen conditions should 
lead us to change what was decreed .. . 
with the consent of all concerned.” United 
States uv. Swift [1932-1939 Trape CASES 
q 55,055], 286 U. S. 106, 119 (1931): 


Defendants having consented to the judg- 
ment with their eyes open, after long and 
detailed negotiations with representatives of 
the Government, nothing less than a con- 
vincing showing of oppression or absolute 
impossibility of performance, will warrant 
the relief herein requested. United States v. 
Discher, 255 Fed. 719 (S. D. N. Y. 1919). 
In this determination a showing that the 
proposed modification would not deprive 
the consent judgment of its intended effect 
in fostering competition in the legitimate 
theatre business is not the answer nor of 
any consequence. To permit modification 
on such a basis would deprive the consent 
judgment or decree of much of its vitality 
inasmuch as it would amount to an open 
invitation to defendants who have made 
concessions in order to reap the benefits of 
a halt in the civil prosecution to repudiate 
them later on a showing that the prohibited 
action does not violate the law. See Note, 
The Modification of Antitrust Consent De- 
crees) 00, Harve Rev noZ0y 322 alga), 
Furthermore, the absence of a record or 
findings of fact precludes any intelligent 
reexamination of the underlying motivations 
or considerations which prompted the par- 
ties to provide as they did. I cannot recon- 
struct the agreement or consider whether 
alternate provisions could have accomplished 
or can now accomplish the basic objectives 
intended. Rather, if compliance is still pos- 
sible without unreasonably burdening the 
movants, I must enforce the provisions of 
the judgment as written. 
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[Impossibility of Performance Not Shown] 


That the legitimate theatre business in 
Chicago and Cincinnati is suffering from 
economic ills is conceded by the Government. 
But the moving papers fall far short of 
demonstrating at this time the impossibility 
of disposing of the theatres named in the 
judgment for theatrical purposes. The divesti- 
ture provisions of the consent judgment 
require nothing less than an intensive solici- 
tation of prospective purchasers. I am un- 
able to conclude on the basis of the affidavits 
before me that the Shubert defendants have 
zealously exhausted every reasonable means 
for interesting prospective purchasers in the 
theatres qua theatres and that further efforts 
to locate satisfactory purchasers are pre- 
destined for failure. Certainly, as the Gov- 
ernment points out, some possibilities have 
yet to be explored. Both the Adams Man- 
agement and Investment Company and 
T. D. Nederlander have expressed an interest 
in the purchase of one of the theatres in 
Chicago and negotiations with these two 
prospective purchasers should be pursued 
more aggressively. In addition, the movants’ 
reliance on local advertising and the pub- 
licity attendant upon the issuance of the 
final consent judgment as a means for 
promoting the sale of their theatres in Chi- 
cago and Cincinnati must be regarded as 
inadequate. A more intensified and diverse 
promotional and advertising program de- 
signed to interest prospective purchasers 
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both within and outside of the trade is re- 
quired.” Toward this end judicious advertis- 
ing in leading dailies of nationwide distribution 
and in trade publications is indispensable. 


The efforts of the Shubert defendants in 
Detroit to eliminate their joint interest in 
the Cass Theatre are susceptible to the 
same criticisms as above. Their endeavors 
along these lines lack the aggressiveness and 
initiative that would be necessary to move 
this court to effectuate a modification of the 
provision as consented to by both parties. 
Though efforts to sell their interest to the 
controlling Stair group have met with initial 
failure, the possibility of altering or revoking 
the declaration of trust provision prohibiting 
sale to a third person has not even been 
considered. It is incumbent upon the movants 
to explore this matter further particularly 
in view of the interest expressed by at least 
one outside source in acquiring a share in 
the Cass Theatre. 


[Modification Denied] 


The motion for modification is denied. 
The period for compliance with the original 
judgment is extended for a period of six 
months from the date hereof with the 
proviso that the moving defendants report 
to the Department of Justice periodically 
and with details on their progress in carry- 
ing out the terms of the original judgment. 
Settle order. 


[1 69,074] Honnah B. Streiffer, Testamentary Executrix of the Succession of Saul 
Streiffer v. Seafarers Sea Chest Corporation and Seafarers International Union of North 


America, Atlantic and Gulf District. 


In the United States District Court for the Eastern District of Louisiana, New 


Orleans Division. Civil Action No. 6548. Filed May 23, 1958. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Labor Unions—Scope of Immunity 
Under Clayton and Norris-LaGuardia Act—Union Engaged in Private Business—A bsence 
of Labor Dispute.—The antitrust immunity granted to labor unions under Section 6 of 
the Clayton Act and Section 1 of the Norris-LaGuardia Act was not applicable to a 
union in a private antitrust action charging that the union and its wholly owned and 
controlled subsidiary, a dealer in slop chest supplies, conspired to restrain and monopolized 
the slop chest supply business in violation of the Sherman Act. It was alleged that the 
union used its collective bargaining power to compel ship owners and operators to pur- 
chase their supplies from its subsidiary. The antitrust immunity extends only to cases 
which may properly be characterized as “labor disputes” and does not apply to contro- 


2There has been substantial interest in the 
purchase of legitimate theatres by investors out- 
side the trade. 


Trade Regulation Reports | 69 ,074 


74 v2 28 Court Decisions Number pepe 
Streiffer v. Seafarers Sea Chest Corp. ws 


versies upon which the employer-employee relationship has no bearing. Both the subject 
matter of the action and the capacity in which the union acted removed the case from 
the protected category of “labor disputes.” Under either of the charges, the union stepped 
beyond the limits of its immunity. 


See Combinations and Conspiracies, Vol. 1, § 2101.063, 2101.265, 2111. 


Combinations and Conspiracies—Monopolies—Elements of Unlawful Conspiracy— 
Conspiracy Between Labor Union and Wholly Owned Corporation.—In an action charg- 
ing that a labor union and a dealer in slop chest supplies, which was wholly owned and 
controlled by the union, conspired to restrain the slop chest supply business in violation 
of Section 1 of the Sherman Act and monopolized that business in violation of Section 
2 of the Sherman Act, the defendants’ contention that the complaint did not state a cause 
of action was rejected. Specifically, the defendants contended that there was no con- 
spiracy because the union, its members, and its dealer were but one entity and could not 
conspire with itself. The court ruled that the combinations prohibited by Section 1 of 
the Sherman Act include a combination between a parent organization and its wholly 
owned subsidiary, and that an allegation of conspiracy is unnecessary to state a claim 
under Section 2 of the Act. If the union and the dealer were treated as a single entity, 
then the union had not only participated in monopolization, it had gone further and taken 
over the monopoly itself. Under either theory, the union stepped beyond the limits of 
its immunity. 


See Combinations and Conspiracies, Vol. 1, § 2005.400; Monopolies, Vol. 1, { 2510. 


Combinations and Conspiracies—Labor Unions—Purpose of Antitrust Laws—Pro- 
tection of Consuming Public and Competitors.—In a treble damage action charging that 
a labor union and its wholly owned and controlled subsidiary, a dealer in slop chest 
supplies, conspired to restrain and monopolized the slop chest supply business, the court 
rejected the defendants’ contention that the antitrust laws are intended only to protect 
the consuming public generally, and that, in the instant case, the only consumers were 
seamen who must necessarily benefit from the practices of their union. Assuming that 
seamen neither need nor are entitled to the protection of the antitrust laws against their 
union, such protection extends not only to consumers but also to competitors. 


See Combinations and Conspiracies, Vol. 1, 2101. 


Combinations and Conspiracies—Labor Unions—Private Antitrust Complaint Against 
Union and Its Business Organization—Jurisdiction of National Labor Relations Board.— 
A private antitrust action charging that a labor union and its wholly owned and controlled 
subsidiary, a seller of slop chest supplies, conspired to restrain and monopolized the slop 
chest supply business did not faJl within the exclusive jurisdiction of the National Labor 
Relations Board. The defendants had contended that the facts alleged might constitute 
an “unfair labor practice’ under the Taft-Hartley Act. The cease and desist orders 
authorized by that Act are not the exclusive remedies for acts constituting unfair labor 
practices, assuming that such a practice was involved. The remedy demanded in the 
instant suit was not an injunction, but damages, and the union’s responsibility in damages, 
in a state or federal court, for unfair labor practices is not seriously questioned. 


See Combinations and Conspiracies, Vol. 1, § 2101; Private Enforcement and Pro- 
cedure, Vol. 2, { 9007.33. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute—Tolling of Period of Limitation—Pendency of Govern- 
ment Antitrust Action.—A seller of slop chest supplies, who filed a treble damage action 
complaint on March 20, 1957, was entitled to sue on any cause of action which accrued 
after August 20, 1953. The action, filed in a United States District Court in Louisiana, 
was governed by a Louisiana one-year statute of limitations for actions resulting from 
offenses or quasi offenses. The effect of the state statute was mitigated by the fact that 
the Government filed an antitrust complaint against the defendants on August 20, 1954. 
By virtue of Section 5 of the Clayton Act, any cause of action then existing was pre- 
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served during the pendency of the Government action. However, during the pendency 
of the Government proceeding, Section 5 was amended to extend the period of suspension 
of limitations for one year beyond the time that the Government suit should cease to 
pend. The Government action ceased to pend on March 20, 1956, when a consent decree 
was entered. Therefore, the seller was entitled to go to trial to prove any damages it 
suffered at any time between August 20, 1953, or one year prior to the filing of the 
Government action, and March 20, 1957. 
See Private Enforcement and Procedure, Vol. 2, { 9010.100, 9010.275. 

j Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—When Cause of Action Accrues—Conspiracy.—In a treble damage action 
against»a labor union and its wholly owned and controlled subsidiary, a seller of slop 
chest supplies, charging that the union and its subsidiary conspired to restrain and 
monopolized the slop chest supply business by using the union’s collective bargaining 
power to compel ship owners and operators to purchase their supplies from the subsidiary, 
to the exclusion of the plaintiff and other independent dealers, the plaintiff was held to 
be entitled to prove any damages suffered after August 20, 1953. The defendants had 
contended that all of the plaintiff’s causes of action had accrued before that date and, 
therefore, his action was barred. The court analogized the suit to an action for injuries 
to real property, and, in particular, to actions arising out of a continuing, but abatable 
nuisance, where the incidence of continuing damage may depend upon speculative 
factors. In such cases, and in antitrust cases, the rule is that the cause of action accrues 
on the occurrence of actual damage, and successive damage gives rise to successive causes 
of action against which the statute of limitations will run as they accrue day by day. The 
court rejected the contention that, in conspiracy cases, a cause of action accrues and the 
statute begins to run at the time that each individual overt act is committed in pursuance 
of the purpose of the conspiracy. 

See Private Enforcement and Procedure, Vol. 2, f 9010.200. 
For the plaintiff: Stahl & Sear, Morey L. Sear, Kullman & Lang, and Richard C. 


Keenan. 
For the defendants: Dodd, Hirsch, Barker & Meunier, and Wilfred H. Boudreaux. 


the filing of this complaint on March 20, 
1957, the Union has conspired with the Cor- 
poration to restrain and monopolize the slop 
chest supply business by using the Union’s 


[Nature of Action] 


Wricut, District Judge [Jn full text]: 
Plaintiff, a purveyor of “slop chest”? sup- 
plies at the Port of New Orleans, seeks 


treble damages under Section 4 of the 
Clayton Act? for alleged violations of the 
antitrust laws by the defendants. Defend- 
ant Seafarers International Union, hereafter 
referred to as “the Union,” is one of the 
several unions in the maritime field. Its 
members are unlicensed seamen employed 
aboard approximately 400 vessels owned 
and operated by approximately 100 Ameri- 
can flag steamship companies. The other 
defendant, Seafarers Sea Chest Corporation, 
hereafter referred to as “the Corporation,” 
was organized by the Union in 1951 for the 
purpose of entering the slop chest supply 
business. This ‘Corporation is wholly owned, 
managed and controlled by the Union, 
which receives the profits. 

It is alleged, and taken as true for pur- 
poses of this motion, that, from 1951 until 


collective bargaining power to compel ship 
owners and operators to purchase their slop 
chest supplies from the Corporation, to the 
exclusion of the plaintiff and all other 
independent dealers. The plaintiff claims 
damages from this unlawful combination for 
the entire period from 1951 to 1957. The 
defendants have moved to dismiss for failure 
to state a claim, contending, among other 
things, that plaintiff’s cause or causes of 
action accrued before the period of limita- 
tion applicable to the present suit and are 
now barred, 
[Statute of Limitations] 

It was determined by this Court, in 
Delta Theaters v. Paramount Pictures [1958 
TRADE CASES J 68,924], 158 F. Supp. 644, 
that the Louisiana statute of limitations to 
be applied in private antitrust suits is La. 


1 The ‘‘slop chest’’ is the traditional name for 
the ship store each vessel is required to main- 
tain to provide members of the crew with 
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clothing, blankets, seamen’s gear, tobacco and 
other incidentals. 
2515 8 Suen § Lo. 
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C. C. Art. 3536, which provides a one-year 
limit for actions “resulting from offenses 
or quasi offenses.” The effect of this 
statute on the present case is mitigated by 
the fact that on August 20, 1954 the United 
States filed a complaint * against these same 
defendants, alleging violations of the anti- 
trust laws. By virtue of 15 U. S. C. $16, 
any cause of action then existing was pre- 
served during the pendency of the govern- 
ment action. During the course of those 
proceedings, on July 7, 1955, 15 U. S. C. 
§16 was amended to extend the period 
of suspension of limitations for one year 
beyond the time that the Government 
suit should cease to pend. The Government 
action referred to above ceased to pend on 
March 20, 1956 when a consent decree [1956 
TRADE CASES { 68,298], was entered enjoin- 
ing those defendants from engaging in the 
type of activity complained of in the present 
suit. Since the present complaint was filed 
on March 20, 1957, the plaintiff is entitled 
to go to trial to prove any damages it has 
suffered from the defendants’ alleged un- 
lawful conduct at any time between August 
20, 1953, or one year prior to the filing of 
the Government complaint, and March 20, 


1957. 
[Accrual of Claim] 


The defendants agree that plaintiff is still 
entitled to sue on any cause of action which 
accrued after August 20, 1953, but they 
insist that all of plaintiff’s causes of action 
accrued before that time. Steiner v. 20th 
Century-Fox Film Corporation, 9 Cir. [1956 
TRADE CASES { 68,304], 232 F. 2d 190, is 
cited as authority for the proposition that 
in conspiracy cases a cause of action accrues 
and the statute of limitations begins to run 
at the time that each individual “overt act” 
is committed in pursuance of the purposes 
of the conspiracy. Defendants assert that 
the record shows that sometime prior to 
July, 1953, all ship owners and operators 
employing Union members had ceased do- 
ing business with the plaintiff. From this 
it is inferred that all the ‘‘overt acts” di- 
rected against this plaintiff must have oc- 
curred before that time. Defendants’ 
conclusion is that all of plaintiff's causes 
of action accrued more than a year before 
the Government suit was instituted, and 
therefore none could have been preserved 
by the suspension statute. 


8 United States v. Seafarers Sea Chest Corp., 
Civil Action 14,674, E. D. N. Y., 1954. 


1 69,074 


Court Decisions 
Streiffer v. Seafarers Sea Chest Corp. 


Number 106—96 
8-4-58 


For their factual assertions defendants 
rely on the deposition of the manager of the 
plaintiff's business. A careful reading of 
that document discloses a series of events 
not fully reflected in defendants’ brief sum- 
mary of the record. It appears that in 
March, 1953, plaintiff’s business with most 
Union-organized vessels fell off abruptly 
as a result of Union pressure, but in a few 
cases the refusal to deal may have come as 
much as six months later. For about a year 
following March, 1953, the plaintiff con- 
tinued to deliver merchandise to these same 
vessels but the bill was sent to the Union’s 
Corporation which re-billed the ship owners. 
In March, 1954, plaintiff's business from 
these vessels was cut off altogether when 
the Corporation ceased to deal with the 
plaintiff. Thereafter, the plaintiff continued 
to solicit business from Union-organized 
vessels, but without success. Since there 
are many vessels calling at the Port of New 
Orleans other than those manned by Union 
members, the plaintiff was able to continue 
in business throughout the period in suit. 
After the consent decree in the Government 
suit was entered in 1956, plaintiff recovered 
some of the customers cut off by Union 
pressure in 1953, 


Defendants’ suggestion that, when the 
monopoly was complete as to ships manned 
by its members, no further overt acts were 
committed in furtherance of the conspiracy, 
will not bear analysis. Plaintiff, during 
the period it was barred from supplying 
ships manned by the Union, continued in 
business supplying other vessels and stand- 
ing ready to supply the Union-manned ves- 
sels. To continue its monopoly, the Union 
was required to continue its coercion of the 
ship’s owners.. Obviously, this application 
of coercion took the form of a multitude of 
overt acts, not the least of which was the 
continuing enforcement of the monopoly 
provisions of the bargaining agreement. 
However, it is unnecessary to attempt the 
hopeless task of trying to divide the 
activities of the defendants, directed toward 
continuing the monopoly, into a series of 
overt acts, each causing particular items of 


damage and giving rise to separate causes. 


of action. The difficulties in applying the rule 
that the cause of action created by 15 
U. S. C. §15 accrues on the ocurrence of 
an overt act were discussed by this Court 
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in Delta Theaters v, Paramount Pictures, 
supra. The rule was rejected there as being 
in conflict with the terms of the statute 
itself which predicates the existence of the 
cause of action on the occurrence of damage 
without regard to the time when the proxi- 
mate cause of such damage was set in 
motion. 

In Steiner v. 20th Century-Fox Film Corpo- 
ration, supra, relied on by the defendant, this 
overt act rule was justified by analogizing 
the antitrust suit to an ordinary tort action 
for a personal injury, where all damage sub- 
sequently appearing may be attributed to a 
single blow and must be recovered in a 
single action.* However, the damages in- 
flicted by a conspiracy in restraint of trade 
may arise from the cumulative effect of a 
great variety of business devices among 
which it is impossible to apportion each 
item of financial loss. Moreover, in the case 
of a continuing business conspiracy, the 
plaintiff may bring his action only for such 
damages as are already apparent, for the 
incidence of future damages may depend 
on unpredictable factors. The conspiracy 
may cease, or a change in the business 
climate may render its efforts harmless to 
the plaintiff, or the plaintiff may voluntarily 
abandon his enterprise. 


Under these circumstances it is more ap- 
propriate to analogize the antitrust suit to 
actions for injuries to real property,’ and, 
in particular, to actions arising out of a 
continuing, but abatable nuisance,’ where 
the incidence of continuing damage may de- 
pend on speculative factors, including the 
uncertain operation of the seasons. In such 
cases, and in antitrust cases,’ the rule is 
that the cause of action accrues on the oc- 
currence of actual damage, and successive 
damage gives rise to successive causes of 
action against which the statute of limita- 
tions will run as they accrue day by day. 


Applying this rule to the present case, 
the defendants’ motion to dismiss will be 


4“In a continuing conspiracy causing con- 
tinuing damage without further overt acts, 
the statute of limitations runs, as we have 
noted, from the time the blow which caused 
the damage was struck. Any further internal 
injury affects the problem of how much should 
be claimed in damages, not the problem of 
when the statute of limitations commences to 
run.’ Steiner v. 20th Century-Fox Film Corpo- 
ration, supra, at p. 195. 

5 See 34 Am. Jur. Limitation of Actions § 131. 

6 See 39 Am. Jur. Nuisances § 141. 
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granted as to the period before August 20, 
1953, but assuming the conspiracy alleged 
is shown to have existed, the plaintiff is en- 
titled to an opportunity to prove any dam- 
ages suffered therefrom between August 
20, 1953 and March 20, 1957. 


[Defenses] 


(The defendants have also made an omni- 
bus motion, stating numerous theories, to 
dismiss the complaint for failure to state 
a cause of action. The complaint alleges 
that the defendants have combined and 
conspired to restrain the slop chest supply 
business in violation of 15 U. S. © §1, 
and that the defendants have in fact 
monopolized that business in violation of 
15 U. S. C. §2. Proof of either violation 
would, of course, be sufficient to sustain 
plaintiff’s claim for treble damages. De- 
fendants, since they have foreclosed com- 
petitors, such as plaintiff, from a substantial 
slop chest market, make neither of the 
traditional antitrust defenses based on 
reasonableness of the restraint and relevant 
market.* Instead they rely primarily on the 
exceptions for labor unions carved out of 
the antitrust acts by Section 6 of the Clay- 
ton Act, 15 U. S. C. §17, and Section 1 of 
the Norris-LaGuardia Act, 29 U. S. C. 
§ 101. Preliminarily, they make other de- 
fenses which may be quickly disposed of. 


[Single Entity] 

Defendants first contend that there was 
no conspiracy. They offer in support of this 
theory a bit of ingenuous sophistry to the 
effect that the Corporation, the Union and 
its members are but one entity, and that it 
cannot conspire with itself. Suffice it to say, 
first, that the combinations prohibited by 15 
U. S. C. §1 include a combination between 
a parent organization and its wholly owned 
subsidiary,? and, second, that an allegation 
of conspiracy is unnecessary to state a claim 
make 1S: Ie. So ae Be Ibi ase tine Uiniere 


7See Delta Theaters v. Paramount Pictures, 
supra, and: cases cited therein. 

8 Foreclosures of competitors from a substan- 
tial market is unlawful per se. International 
Salt Co. v. United States [1946-1947 TRADE 
CASES { 57,635], 332 U. S. 392, 396. 

9 Timken Roller Bearing Co. v. United States 
[1950-1951 TRADE CASES f 62,837], 341 U. 5S. 
593, 597-598; see also Kiefer-Stewart Co. v. 
Seagram & Sons [1950-1951 TRADE CASES 
{ 62,737], 340 U. S. 211; Schine Chain Theatres, 
Inc, v. United States (1948-1949 TRADE CASES 


62,447], 334 U. S. 110. 
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insists, the Corporation and the Union are 
to be treated as a single entity, then the 
Union has not only “participated” in monopoli- 
zation, it has gone further and taken over 
the monopoly itself. Under either theory, 
the Union has stepped beyond the limits of 
its immunity. 


[Protection of Competitors] 


‘Secondly, the defendants argue that the 
antitrust laws were intended only to protect 
the consuming public generally, and that 
in this case the only consumers are seamen 
who must themselves necessarily benefit 
from the monopolistic practices of their 
Union. The argument is without merit. As- 
suming that seamen neither need nor are 
entitled to the protection of the antitrust 
laws against their Union, it is settled that 
such protection extends not only to con- 
sumers but also to competitors such as the 
plaintiff here. Mandeville Island Farms, Inc. 
v. American Crystal Sugar Co. [1948-1949 
TRADE CASES { 62/251} 334 -UL Se 2195 
235-236. 


[Immunity of Labor Organizations] 


Thirdly, and most importantly, the Union 
pleads the immunity of a labor organization, 
underel oad: toa rs la andeeoe Urs SauCs 
§§ 52, 101, 104, 105, 9113, from suit for 
violation of the antitrust laws. These pro- 
visions of the Clayton Act and the Norris- 
LaGuardia Act are to be read together in 
determining the scope of this immunity. 
United States v. Hutcheson [1940-1943 Trave 
Cases J 56,091], 312 U. S. 219. The sweeping 
dicta in Hutcheson might suggest that a union, 
acting in its own interest, is wholly exempt 
from the prohibitions of the antitrust laws. 
It is now clear, however, that this immunity 
extends only to cases which may properly 
be characterized as “labor disputes” and 
does not apply to controversies upon which 
the employer-employee relationship has no 
bearing. United States v. Employing Plaster- 
ers Association [1954 Trape Cases { 67,692], 
347 U.S. 186, 190; Allen Bradley Co. v. Local 
Union No. 3, International Brotherhood of 
Electrical Workers [1944-1945 TrapE CASES 
{ 57,386], 325 U. S. 797, 808; Columbia River 
Packers Association v. Hinton [1940-1943 
TravdE Cases § 56,185], 315 U. S. 143, 147; 
cf. Gulf Coast Shrimpers & Oystermans As- 
sociation v. United States, 5 Cir. [1956 TRADE 
Cases { 68,469], 236 F. 2d 658, 664. In the 


10In this connection: it should be noted that 
15 U. S. C, § 17 exempts from the antitrust laws 
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present cause, both the subject matter of 
the action and the capacity in which the 
Union has acted remove the case from the 
protected category of “labor disputes.” 


Here, the Union has gone into business, 
and the use of the Union name or Union 
funds, or the fact that the profits may inure 
to Union members does not make this a 
labor activity.” Assuming that the Union 
may properly, under its charter, engage in 
the business of selling slop chest supplies, 
it is, in that capacity, subject to the anti- 
trust provisions applicable to other com- 
mercial entrepreneurs, ‘A business monopoly 
is no less such because a union participates, 
and such participation is a violation of the 
Act.” Allen Bradley Co. v. Local Union No. 
3, International Brotherhood of Electrical 
Workers, supra, p. 811; Umited States v. Em- 
ploying Plasterers Association, supra; Colum- 
bia River Packers Association v. Hinton, 
Supra. 

An even more serious objection to im- 
munization of the Union’s activity from the 
antitrust laws arises from the fact that the 
activity does not concern the employer- 
employee relationship. Assuming the price 
and quality of slop chest supplies might 
properly be the subject of collective bar- 
gaining, they are not involved herein. The 
allegations of the complaint set forth a dis- 
pute between two .commercial enterprises 
as to which will profit by supplying a certain 
class of vessels. Although the seamen and 
their employers may be interested in the 
outcome of this litigation, this conflict over 
profits does not involve anything which the 
seamen, as employees, are entitled to de- 
mand from their employers as terms and 
conditions of employment. The profits at 
which the Union’s activities were aimed 
were not the employers’ profits but those of 
independent businessmen outside the ship- 
ping trade. Moreover, the Union’s object 
was not to reduce those profits but to divert 
them to Union coffers. As between the 
employers and employees, the terms of em- 
ployment were unaffected. Under these 
circumstances, no “labor dispute” is in- 
volved herein, and these Union activities 
may properly be challenged under the anti- 
trust laws. Allen Bradley Co. v. Local Union 
No. 3, International Brotherhood of Electrical 
Workers, supra; Columbia River Packers 
Association v, Hinton, supra. 


only labor organizations ‘‘not having capital 
stock or conducted for profit.’’ 
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[Question NLRB Jurisdiction] 


Finally, the defendants urge that this case 
falls within the exclusive jurisdiction of the 
National Labor Relations Board since the 
facts alleged in the complaint might con- 
stitute an “unfair labor practice” under the 
Taft-Hartley Act." This contention hardly 
merits discussion, The cease-and-desist or- 
ders authorized by the Taft- Hartley Act 
are not the exclusive remedies for acts con- 
stituting unfair labor practices, assuming 
that is what this case involves. The remedy 
here demanded is not injunction, but dam- 
ages. And no one now seriously questions 
the Union’s responsibility in damages via 


Cited 1958 Trade Cases 
Carlton Lamp Corp. v. General Electric Co. 


74,233 


civil suit, in state or federal court, for un- 
fair labor practices. See Benz v. Compania 
Naviera Hidalgo, 353 U. S. 138, 141; United 
Automobile, Aircraft & Agricultural Imple- 
ment Workers of America v. Wisconsin Em- 
ployment Relations Board, 351 U. S. 266, 272; 
United States v. Green, 350 U. S. 415, 420. 


[Ruling] 


Defendants’ motion to dismiss the claim 
for damages suffered prior to August 20, 
1953 is granted. Defendants’ other motions 
to dismiss and for summary judgment are 
denied. 


[| 69,075] Dean Oil Company v. American Oil Company. 


In the United States Court of Appeals for the Third Circuit. 


May 9, 1958. Filed May 20, 1958. 


No. 12,489. Argued 


Appeal from the United States District Court for the District of New Jersey. Rey- 


NIER J. WoRTENDYKE, JR., District Judge. 


Clayton Act and Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute——A trial court judgment for the defendant in a suit 
brought under the Robinson-Patman Act in New Jersey was affirmed, and the reviewing 
court refused to overrule its decision in Gordon, et al. v. Loew’s Inc., et al., 1957 TRADE CASES 


1 68,783 and 68,820, 247 F. 2d 451. 


See Price Discrimination, Vol. 1, f 3551.15; Private Enforcement and Procedure, Vol. 


2, J 9010, 9010.100, 9011.710. 
For the appellant: 


Melvin J. Koestler, Elizabeth, N. J. 


For the appellee: John C. Butler, Chicago, Ill. 
For a prior opinion of the U. S. District Court, District of New Jersey, see 1957 Trade 


Cases {] 68,593. 


Before Goopricu, McLAuGHLIN and Hastir, Circuit Judges. 


Opinion of the Court 

Per Curtam [In full text]: This is an 
appeal from a judgment for the defendant in 
a suit brought under the Robinson-Patman 
Act in New Jersey. The appeal invites us 
to overrule our decision in Gordon v. Loew’s 
Inc. [1957 Trape Cases { 68,783, 68,820], 247 
F, 24.451 (1957). The appellant also sug- 


gests some distinction between his case and 
that presented in Gordon v. Loew's. We do 
not see the force of the attempted distinc- 
tion and we are of no mind to overrule the 
Gordon case. 

The judgment of the district court will be 
affirmed. 


[T 69 076] Carlton Lamp Corporation v. General Electric Company. 


In the United States Court of Appeals for the Third Circuit. 


May 9, 1958. Filed May 20, 1958. 


No, 12,555. Argued 


Appeal from the United States District Court for the ‘District of New Jensen THOMAS 


F, Meaney, District Judge. 


1uU. S. C. § 141 et seq. 
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Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute.—A trial court judgment was affirmed on the authority of 
Gordon, et al. v. Loew's Inc., et al., 1957 TRADE CASES {[ 68,783 and 68,820, 247 F. 2d 451. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 
For the appellant: Bernard Hellring, Newark, N. J. 

For the appellee: Albert C. Bickford, New York, N. Y. 
Before GoopricH, McLAucGHLIN, and Hastig, Circuit Judges. 


Opinion of the Court 
Per CurtAM [In full text]: In this case, 
as in Dean Oil Company v. American Oil 
Company [1958 Trapve Cases § 69,075], filed 
today, the plaintiff would be glad to have us 
overrule our decision in Gordon v. Loew’s 


Inc. [1957 Trave Cases f 68,783, 68,820], 247 


our decision in the Gordon case would not be 
applicable. Giving counsel credit for great 
resourcefulness, we still do not see the force 
of the attempted distinction. We, therefore, 
will affirm on the authority of the Gordon 
case. 


The judgment of the district court will 


F, 2d 451 (1957). Failing in this he with be affirmed. 
great ingenuity suggests a theory by which 


[7 69,077] United States v. Consolidated Laundries Corporation; Cascade Linen 
Supply Corp. of New Jersey; Central Coat, Apron & Linen Service, Inc.; General Linen 
Supply & Laundry Co., Inc.; Modern Silver Linen Supply Co., Inc. (a New York corpora- 
tion); Modern Silver Linen Supply Co., Inc. (a New Jersey corporation); Standard Coat, 
Apron & Linen Service, Inc. (a New York corporation); Standard Coat, Apron & Linen 
Service, Inc. (a New Jersey corporation); Linen Supply Institute of Greater New York, 
Inc.; Linen Service Council of New Jersey; Louis Gordon; Harry Kessler; Charles Mas- 
low; Jack Orlinsky; Fred S. Radnitz and Sam Spatt. 

In the United States District Court for the Southern District of New York. C. 152-79. 
Filed June 16, 1958. 


Case No. 1316 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Combinations and Conspiracies—Monopolies—Agreement Not To Compete—Alloca- 
tion of Customers—Means Employed.—An agreement among a group of linen suppliers, 
their trade associations, and individuals (who were officers in or associated with the 
suppliers or their associations) not to compete with one another for their customers con- 
stituted an allocation of customers which was a restraint of trade and unreasonable per se 
within the meaning of the Sherman Act. It was found that the defendants agreed and 
acted in concert to allocate customers among themselves, to refrain from competing for 
customers so allocated, to impose penalties upon members of the associations who failed 
to conform to the allocation agreement, to harass other linen suppliers in order to compel 
them to join and adhere to the allocation agreement or to exclude them from the industry, 
and to buy out suppliers to exclude them from the industry. 


The means employed by the defendants to bring independent suppliers into the 
allocation agreement or exclude them from the industry included the following practices: 
(1) trailing their delivery vehicles, (2) soliciting the patronage of their customers by 
the means of various inducements, (3) threatening to put them out of business, (4) dis- 
continuing their laundry work, (5) offering them lucrative jobs, (6) urging laundries not 
to launder their linen supplies, (7) threatening and inducing jobbers and manufacturers 
not to sell them supplies, (8) offering jobs, bonuses, and other inducements to their 
employees, (9) buying out their businesses, and (19) compelling them to join one or both 
of the associations. It was also found that certain of the defendants were signatories 
to an arbitration agreement which empowered an arbitrator to settle disputes among 
the members over the allocation of customers. The defendants were found to have 
conspired to restrain and to monopolize the linen supply business. 


See Combinations and Conspiracies, Vol. 1, J 2005.468; Monopolies, Vol. 1, § 2610.240. 
1 69,077 
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Combinations and Conspiracies—Allocation of Customers—Trade Association—Agree- 
ment to Arbitrate Disputes over Allocation—Legality.—An arbitration agreement, entered 
into by a group of linen suppliers and administered by a trade association, to settle disputes 
as to who was entitled to serve a particular customer was held to constitute, by its terms 
and by its operation, an agreement to restrain interstate trade and commerce within the 
meaning of the Sherman Act. One of the rules of the arbitration agreement provided 
that any signatory might send to the arbitrator each contract entered into with a customer, 
and that the arbitrator would keep a record of the time when each contract was received 
by him. One of the purposes of this rule was to aid in establishing which of two sup- 
pliers had obtained the first contract with the customer. Under the agreement, the 
wishes of the customer were not consulted and were even thwarted. In settling a dispute, 
the arbitrator had the power either to award the customer to the supplier having the 
first contract, or to award the supplier damages, or both. The arbitrator did not deter- 
mine whether a contract was then validly in force, or ascertain its period of operation, 
but merely inquired into the inception of the first contract. The purpose of the arbitra- 
tion agreement, and of one of the defendant trade associations, was stated to be that of 
preventing linen suppliers from taking customers from one another and to avoid “change- 
overs” of customers. 


See Combinations and Conspiracies, Vol. 1, { 2005.468, 2017.283. 


Monopolies—Combinations and Conspiracies to Monopolize—Agreement to Compel 
or Induce Trade Association Membership.—An agreement by a group of linen suppliers, 
their trade associations, and individuals associated with the suppliers or their associa- 
tions to compel or induce linen suppliers in the areas of their operations to join one or 
both of the defendant associations constituted an agreement to monopolize trade and 
commerce within the meaning of the Sherman Act. It was found that the defendants 
agreed to allocate customers, to bring independent suppliers into the agreement through 
association membership, and to utilize all necessary means to compel them to adhere 
to the agreement or to exclude them from the business. The defendants demanded and 
compelled independent suppliers to join one or both of the defendant associations or 
refrain from soliciting or serving customers of the supplier defendants and forced the 
return of customers taken from linen supplier defendants or co-conspirators, or the return 
of equivalent amounts of business. The defendants, it was found, told independent 
suppliers that, by membership in the appropriate association or adherence to its pro- 
visions, they could raise prices and not worry about losing business. Those independent 
suppliers who neither joined nor made peace were harassed by the defendants until they 
were forced to sell such parts of their business as they had left. 


See Monopolies, Vol. 1, | 2520, 2610. 


Monopolies—Monopoly Power—Power to Exclude Competition —In a criminal action 
against a group of linen suppliers, their trade associations, and individuals (who were 
officers in or associated with the suppliers or their associations), it was held that the 
power and ability of the defendants and members of the defendant associations to exclude 
competitors from the linen supply industry constituted monopoly power within the mean- 
ing of the Sherman Act. It was found that the defendants agreed to allocate customers, 
to bring independent suppliers into the allocation scheme, and to utilize all necessary 
means to compel independents to adhere to the allocation scheme or to exclude them 
from the linen supply business. It was found that certain of the defendants threatened 
to put independents out of business, and that they actually bought the businesses of over 
20 independents. As to one such purchase, it was found that the final sale price was 
grossly inadequate, not the result of arms-length bargaining between a seller ready and 
willing to sell and a purchaser willing and ready to buy at a fair market price, but the 
result of the coercive and concerted acts of the defendants to eliminate and destroy a 
‘ccompetitor’s business. 

See Monopolies, Vol. 1, 2530.10. 
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Monopolies—Monopoly Power—Power to Control Prices—In a criminal action 
against a group of linen suppliers, their trade associations, and individuals (who were 
officers in or associated with the suppliers or their associations), it was held that the 
power and ability of the defendants and members of the defendant associations to raise 
prices constituted monopoly power within the meaning of the Sherman Act. It was 
found, among other things, that the defendants allocated customers among themselves, 
deprived those customers of the right to select among suppliers, and were thereby able 
to charge higher prices than would have been charged under normal competitive con- 
ditions. 

See Monopolies, Vol. 1, f 2530.10. 


Combinations and Conspiracies—Construction of Sherman Act—Interstate Trade or 
Commerce.—In a criminal action against a group of linen suppliers, their trade associa- 
tions, and individuals (who were officers in or associated with the suppliers or their 
associations), it was held that the following activities constituted interstate trade and 
commerce under the Sherman Act: (1) the transportation of linen supplies by a supplier 
from its plant located in one state to customers located in another state, (2) the trans- 
portation of linen supplies from the plant of a supplier in one state to another state for 
laundering and its subsequent return for delivery to customers, and (3) the transportation 
of linen supplies to linen supplier buyers from manufacturer and jobber sellers located 
in states other than those in which such linen suppliers were located. 


See Combinations and Conspiracies, Vol. 1, J 2035.153. 


For the plaintiff: Richard B. O’Donnell, John D. Swartz, Richard Owen, Morris F. 
Klein, Bernard Wehrman, Paul D. Sapienza, and Ronald S. Daniells, Attorneys, Depart- 
ment of Justice. 


For the defendants: Jacob Landau and Charles Schinitsky, New York, N. Y., for 
Consolidated Laundries Corporation. Edward J. O’Mara, Jersey City, N. J., for Cascade 
Linen Supply Corp. of N. J. (James A. Hession and Benjamin Levine, of counsel). 
Bauman, Epstein & Horowitz, New York, N. Y., for Central Coat, Apron & Linen Service, 
Inc. and Sam Spatt (Arnold Bauman and W. A. Newcomb, of counsel). Cahill, Gordon, 
Reindel & Ohl, New York, N. Y., for General Linen Supply & Laundry Co., Inc. and 
Fred Radnitz (John F. Sonnett and Asa Sokolow, of counsel). Halperin, Natanson, 
Shivitz, Scholer & Steingut, New York, N. Y., for Modern Silver Linen Supply Co., Inc., 
a New York corporation, and Modern Silver Linen Supply Co., Inc., a New Jersey cor- 
poration, and Louis Gordon (Harry J. Halperin, Samuel L. Scholer, and Theodore P. 
Halperin, of counsel). Laporte & Meyers, New York, N. Y., for Standard Coat, Apron 
& Linen Service, Inc., a New York corporation, and Charles Maslow (Ernest S. Meyers 
and Jules E. Yarnell, of counsel), Edward J. O’Mara, Jersey City, N. J., for Standard 
Coat, Apron & Linen Service, Inc., a New Jersey corporation, Linen Service Council of 
New Jersey, and Jack Orlinsky (James A. Hession, of counsel). Myron P. Gordon and 
Chester E. Kleinberg, New York, N. Y., for Linen Supply Institute of Greater New 
York, Inc., and Harry Kessler. Mervin C. Pollak and Norman M. Sheresky, New York, 
N. Y., of counsel for all defendants, 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1958 Trade Cases f] 68,976, 68,975, and 68,935, and 1957 Trade Cases { 68,787. 


Findings of Fact [Defendants] 


EpMunp L. Pavtmtert, District Judge [Jn 1. Each of the following defendants is a 
full text]: I find the following facts, beyond corporation organized in the year and in the 
a reasonable doubt, to be true. A number State set forth below, with offices and prin- 
of these findings are based on stipulations cipal places of business as indicated: 
entered into between the parties. 
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Office and Hereinafter 
State and Year Principal Referred 
Defendant of Incorporation Place of Business to as 
Consolidated Laundries Cor- Maryland—1925 New York, N. Y. Consolidated 
Poration wen ae Hee She 
«olin eee Supply Corp. New Jersey—1949 Newark, N. J. Cascade 
OREN deer Tis 2: gurl y 
Central Coat, Apron & Linen New York—1913 New York, N. Y. Central 
Service; inc. ". Seite Gh i) 
Ne bag Supply & Laundry New York—1923 Brooklyn, N. Y. General 
Comilincaly Tet Ost! saeel or: 
Modern Silver Linen Supply New York—1941 New York, N. Y. Modern Silver— 
Cox Inc. ey aA, Dated e. New York 
Modern Silver Linen Supply New Jersey—-1941 North Bergen, N.J. Modern: Silver— 
(Cominciery nda, Sat i. New Jersey 
Standard Coat, Apron & Linen New York—1934 Brooklyn, N. Y. Standard— 
Sérvicey incite se lesenrd New York 
Standard Coat, Apron & Linen New Jersey—1951 Jersey City, N. J. Standard— 
SERVICE MCl wT les Job seater New Jersey 


Each of the corporations aforesaid is a linen 
supplier. 

2. Defendant Linen Supply Institute of 
Greater New York, Inc. (Institute) is a 
New York corporation organized in 1948 
with its principal place of business in New 
York City. It is a trade association whose 
members are linen suppliers doing business 
in the State of New York. Some of its 
members also do business in the State of 
New Jersey. 

3. Defendant Linen Service Council of 
New Jersey (Council) is a New Jersey cor- 
poration organized in 1949 with its principal 
place of business in Newark, New Jersey. 
It is a trade association whose members are 
linen suppliers doing business in the State 
of New Jersey. Some of its members also 
do business in the State of New York. 


4. Each of the following defendants has 
been associated with a corporate defendant 
during the period and in the positions indi- 
cated and has been actively engaged in the 
management, direction, and control of its 
affairs: 

The defendant Louis Gordon has been 
associated with Modern Silver-New York 
for the period 1941 through January 1957 
as President, Treasurer, and as one of its 
directors, and with Modern Silver-New 
Jersey for the period 1941 through January 
1957 as Vice President and one of its di- 
rectors. During the period covered by the 
indictment, defendant Modern Silver-New 
York and defendant Modern Silver-New 
Jersey, Gramercy Linen Supply, Inc., Brew 
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Coat & Apron Supply Co., Inc., Premier 
Essex Linen Service, Inc., Premier Laundry, 
Inc., Gotham Steam Laundry Co., Inc. and 
Madison Textiles, Inc. were interlocking 
family-owned corporations, owned by said 
Louis Gordon, his wife and children, except 
for a one-half interest in Premier Essex 
Linen Service, Inc. prior to July 1950. The 
controlling interest in all of said corpora- 
tions except Gotham Steam Laundry Co., 
Inc. has been held by said Louis Gordon. 
There was partial identity of the officers 
and directors of said corporations. Said 
Louis Gordon and his son, Murray, held 
offices and directorships in each. All of 
the officers and directors of these corpora- 
tions were related by blood or marriage. 
These corporate defendants and their affili- 
ates constituted a single linen supply enter- 
prise, operated and controlled in large 
measure by said Louis Gordon and doing 
business in an area including parts of the 
States of New York and New Jersey. 


During the period covered by this indict- 
ment, defendant Consolidated and Economy 
Mercantile Corporation constituted a single 
linen supply enterprise, operated and con- 
trolled by the officers and directors of Con- 
solidated, including defendants Gordon and 
Maslow and their nominees, doing business 
in an area including portions of New York 
and New Jersey. 

The defendant Charles Maslow has been 
associated with Standard-New York from 
1944 through January 1957 as President and 
as a director, and with Standard-New Jersey 
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from 1952 through January 1957 as Presi- 
dent and as a director. During the period 
covered by this indictment, defendant 
Standard-New York, defendant Standard- 
New Jersey, Standard Coat Apron & Linen 
Service, Inc. (a 1941 New Jersey corpora- 
tion), Manhattan Towel, Coat & Apron 
Supply, Inc., Best Coat & Apron Mfg. Co., 
Inc., Best Textiles, Inc. and New Union 
Coat, Apron and Linen Supply Co., Inc. 
were interlocking family-owned businesses 
owned and dominated by the said Charles 
Maslow, his two brothers Joseph and Her- 
man, and the families of the three brothers. 
There was identity of the officers and di- 
rectors of all said corporations except for 
New Union, whose President was Harry 
Lupka, attorney for the Maslows and their 
businesses and business associate and rela- 
tive of Charles Maslow. The said Charles 
Maslow was President and director of 
each of the other corporations with his 
brothers Herman and Joseph holding other 
positions. These corporate defendants and 
their afhliates constituted a single linen 
supply enterprise, operated and controlled 
in large measure by the said Charles Mas- 
low and doing business in an area including 
parts of the States of New York and New 
Jersey. 

The defendant Fred S. Radnitz was as- 
sociated with General for the period 1943 
through January 1957 as Treasurer and as 
a director. During the period covered by 
this indictment, General and Cascade were 
interlocking family corporations owned 
principally by the children and grandchil- 
dren of Charles A. Bonoff (deceased) and 
his brother, Harold C. Bonoff (deceased), 
and the families of those children including 
the said Fred S. Radnitz. The major stock- 
holders of defendant Cascade owned shares 
in defendant General and were the children 
and brother of the majority stockholders of 
defendant General. There was partial iden- 
tity of officers and directors of the two 
corporations. All of the officers and di- 
rectors of both were related by blood or 
marriage. These corporate defendants con- 
stituted a single linen supply enterprise, 
operated and controlled in large measure by 
the said Fred S, Radnitz, and doing busi- 
ness in an area including parts of New 
York and New Jersey. 

The defendant Sam Spatt was associated 
with Central for the period 1951 through 
January 1957 as President and as a director. 
During the period covered by this indict- 
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ment, defendant Central, Central Linen 
Service, Inc. (dissolved December 31, 1949), 
Central Laundries Co., a partnership, Cen- 
tral Coat, Apron & Linen Service, Inc. (a 
New Jersey corporation), Noxall and U. S. 
Coat, Apron & Linen Service, Inc. (since 
1951), and Spatt Textile & Trading Corp. 
were interlocking family-owned businesses, 
owned by the said Sam Spatt, his wife and 
children and their families. The owners of 
Central Linen Service, Inc. and Central 
Laundries Co. were the four daughters of 
said Sam Spatt or their husbands, all of 
whom owned shares in the defendant Cen- 
tral. There was partial identity of officers 
and directors of the said corporations and 
the partners of Central Laundry Co. All 
of said officers, directors and partners were 
related by blood or marriage. These cor- 
porations constituted a single linen supply 
enterprise, operated and controlled in large 
measure by the said Sam Spatt, doing busi- 
ness in an area which included parts of 
New York and New Jersey. 


The defendant Harry Kessler was as- 
sociated with the Institute for the period 
1948 through January 1957 as Secretary. 
He was actively concerned with the affairs 
of the Institute throughout that period. He 
is a brother-in-law of Jack Orlinsky, Secre- 
tary of the Council. The Institute was 
organized in New York City in October 
1948 by a group of linen suppliers including 
Consolidated, Modern Silver-New York, 
Standard-New York, Central, and General, 
who became signatories to an arbitration 
agreement. Government Exhibit 59 is a 
true photostatic copy of the Arbitration 
Agreement. All the signatories to the Arbi- 
tration Agreement were members of the 
Institute except one (Prime Linen Supply) 
which was a signatory for a very short 
period of time. The purpose of the Insti- 
tute and the Arbitration Agreement was 
stated by Kessler and Landau, an attorney, 
at an organization meeting of the Institute 
at the George Washington Hotel in October 
1948, to be that of preventing linen suppliers 
from taking customers from one another 
and to avoid “changeovers” of customers. 

The defendant Jack Orlinsky was associ- 
ated with the Council from 1949 through 
January 1957 as Secretary. He is a brother- 
in-law of the defendant Harry Kessler, 
Secretary of the Institute. The Council 
was formed in 1949 and succeeded the Linen 
Supply Exchange of New Jersey, a corpo- 
ration which had been operating from the. 
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same address in Newark, New Jersey, be- 
ginning in September, 1943, and largely 
under the direction of the same Secretary, 
the said Jack Orlinsky. The Council, as 
well as its predecessor, fulfilled substanti- 
ally the same functions as the Institute in 
that it sought to control changeovers of 
customers and to allocate customers among 
its linen supply members. The Council 
adopted various steps to prevent and dis- 
courage interference by independent linen 
suppliers * with any customers of the 
Council’s membership. 


NATURE OF TRADE AND COMMERCE 


5. A linen supplier leases and delivers 
clean linens at recurrent intervals, gener- 
ally of one week or less, to users thereof in 
connection with the user’s trade, business or 
profession. Part of the service consists in 
the removal of soiled linens for which the 
clean linens are replacements. The linen 
suppliers regularly cause such soiled linen 
to be transported from customers’ places of 
business to laundries; and after laundering, 
they are again regularly caused to be trans- 
ported by the linen suppliers from the 
laundries to the customers for reuse. The 
linen supplies are the property of the linen 
supplier and, in the case of important ac- 
counts, represent substantial investments 
of capital. These investments are greater 
in cases where the linens are especially 
fashioned, colored, or ornamented for a 
particular customer. The investment of 
the supplier in his linens is a significant 
characteristic of the business and has af- 
fected the business conduct of the supplier: 
It has tended to create first, a sense of pro- 
prietorship on the part of the linen supplier 
with respect to his accounts; and second, a 
paternalistic and dominating attitude by the 
supplier with respect to his customers in the 
sense that the supplier considers himself 
the exclusive judge of the quality of his 
linens and the efficiency of his services. The 
investment of the supplier in his linens, 
coupled with the desire to safeguard and 
increase profits, has been an important 
factor in the acts of the defendant linen sup- 
pliers in stifling the competition of those in 
the business who have not been in accord 
with their methods of conducting it; in 
acting in concert to deprive customers of an 
untrammelled choice among linen suppliers; 

* Throughout these Findings the term ‘“‘in- 


dependent’’ is used to connote a linen supplier 
which was not a member of the Council, Insti- 
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and in their concerted refusal to compete 
with each other. 


6. Approximately 20 per cent of a sup- 
plier’s gross annual receipts is spent by the 
supplier for the purchase of new linen sup- 
plies for use by his customers and for con- 
stant and continuous replacement of those 
used up, worn out, lost, or destroyed. Such 
linen supplies are purchased regularly by 
linen suppliers directly from manufacturers 
or from jobbers. Such jobbers purchase 
such linen supplies from manufacturers 
pursuant to prior orders of linen suppliers 
or in anticipation of such orders. Prac- 
tically all of the linen supplies used in New 
Jersey and substantial quantities of the 
linen supplies used in New York are pro- 
duced by manufacturers in states other than 
the state in which they are used and are 
shipped directly to the linen supplier or 
indirectly through a jobber. 

7. There are many thousands of users of 
linen supplies in New York and New Jer- 
sey who are customers of linen suppliers. 
These customers are generally commercial 
and industrial users of linen and include 
hotels, restaurants, clubs, barber shops, 
beauty parlors, drug stores, doctors and 
dentists. 

8. The dollar volume of linen supply 
business done by the corporate linen sup- 
plier defendants with customers in the 
States of New York and New Jersey 
amounted to from about 17 millions to 21 
millions of dollars per year during the years 
1949 to 1955 and to more than 23 millions 
of dollars in 1956. 

9. During this period certain corporate 
linen supplier defendants regularly and con- 
tinuously transported linen supplies across 
the New York-New Jersey state line (1) to 
serve customers located in the State of 
New York from plants and laundries located 
in the State of New Jersey, and (2) to serve 
customers located in the State of New 
Jersey from plants and laundries located in 
the State of New York. The dollar amount 
of such business was substantial, exceeding 
from 3% millions to 4 millions of dollars 
per year and was more than 4% millions 
of dollars in 1956. 

10. During this period certain members 
of the defendant associations regularly and 
continuously transported linen supplies across 


tute, or Exchange (see Findings 2, 3, and 20) 
and which did not agree to adhere to the prac- 


tices of these associations. 
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the New York-New Jersey state line (1) 
to serve customers located in the State of 
New York from plants and laundries located 
in the State of New Jersey and (2) to serve 
customers located in the State of New Jer- 
sey from plants and laundries located in 
the State of New York. 

11. During the period covered by this 
indictment certain linen suppliers not mem- 
bers of the defendant trade associations, the 
Institute and the Council, (referred to in 
the trade and hereafter as independents) 
transported linen supplies across the New 
York-New Jersey state line (1) to serve 
customers located in the State of New York 
from plants and laundries located in the 
State of New Jersey, and (2) to serve cus- 
tomers located in the State of New Jersey 
from plants and laundries located in the 
State of New York. The dollar amounts 
of the business referred to in Findings 10 
and 11 were substantial. 


THE UNLAWFUL COMBINATION 
AND CONSPIRACY 
[General Agreement| 

12. Sometime subsequent to May 1943, 
and prior to November 1945, Consolidated, 
Central, Modern Silver-New York, Modern 
Silver-New Jersey, Standard-New York, 
Standard-New Jersey (1941) and General, 
by their officers, including defendants Spatt, 
Gordon, Maslow, and Radnitz, became with 
two other companies, Morgan Linen Serv- 
ice, Inc. and Long Island Coat, Apron & 
Linen Supply Co., the nucleus of a group 
of linen suppliers which agreed that none 
of the group would thereafter compete for 
any customer of any other member of the 
group and that when one of the group did 
take a customer served by another of the 
group, the former was required either to 
return the said customer or transfer an 
equivalent amount of business to the latter 
or to pay the latter the value of the cus- 
tomer. A customer included any user of 
linen supplies previously served or who 
had agreed to be served by a linen supplier. 


[Interlocking Directorates] 

13. Further, the largest of the linen sup- 
pliers, Consolidated, had key officers of its 
supposed competitors on its Board of Direc- 
tors. Defendant Maslow, President of Stand- 


* Landau was a Consolidated director from 
1944 to 1957, and one of the trustees of the 
voting trust, described in Finding 14, from 1943 
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ard-New York and Standard-New Jersey, 
was on the Board of Directors of Con- 
solidated from 1943 to 1950 and its Chairman 
from 1944 through 1949. In 1950, after 
the commencement of an investigation by 
the Antitrust Division, Department of Jus- 
tice, he was succeeded on the Board by his 
nominee, Harry Lupka, his attorney, his 
associate in the linen supply business, and 
the husband of his niece. Lupka has con- 
tinued on the Board to the date of the 
indictment. Also, Louis Gordon was not 
only President of defendant Modern Silver- 
New York and Vice President of defend- 
ant Modern Silver-New Jersey, but was 
on the Board of Directors of defendant 
Consolidated from 1943 to 1950, and from 
1944 through 1949 was Chairman of its 
Executive Committee. In 1950 he, too, was 
succeeded on the Board by a nominee, his 
son-in-law, Samuel J. Decker, whose wife 
is a stockholder in defendants Modern 
Silver-New York and Modern Silver-New 
Jersey. 
[Holding Competitor's Stock] 


14. Control of defendant Consolidated 
was achieved by control of a large portion 
of its stock, over 100,000 shares of which 
were held in a voting trust, whose trustees 
until 1952 included defendants Charles Mas- 
low and Louis Gordon, and _ thereafter 
their nominees, Harry Lupka and Samuel J. 
Decker, and over 52,000 shares of treasury 
stock which was held by Consolidated itself 
until 1954 and was subject to the vote of 
directors Maslow and Gordon until 1950, 
and subsequently their same nominees. Thus, 
the stockholdings of defendant Consolidated 
were in large measure in the hands of 
defendants who controlled allegedly com- 
peting linen supply companies or were in 
the hands of members of their families or 
others subject to their control. 


[Allocation of Customers] 

15. Sometime subsequent to May 1943, 
Consolidated represented by I. M. Wein- 
stein, Murray Cohen, and Jacob Landau;* 
the Standard corporations, represented by 
Charles Maslow; the Modern Silver cor- 
porations, represented by Louis Gordon; 
General, represented by Fred Radnitz; and 
Central, represented by Sam Spatt, met 
from time to time for the purpose of work- 


to 1957. He was also General Counsel of Con- 
solidated during that period and had acted as 
the Institute’s attorney. 
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ing out ways and means of respecting each 
other’s alleged “rights” with regard to the 
customers of each. There was no effective 
competition between them as to these cus- 
tomers. On the contrary, they so conducted 
their businesses as to prevent and avoid 
competition among themselves as to these 
customers and so as to prevent these cus- 
tomers from having free and untrammelled 
access to the services of any one of them. 


16. During this period, from 1944 through 
1948, Consolidated, Morgan Linen, and 
Modern Silver-New Jersey kept detailed 
books and records concerning customers 
due from and owing to other linen sup- 
pliers of the group and paid off equivalent 
business to each other to keep the books 
balanced between them. The effect of this 
arrangement was to frustrate and prevent 
the choice of service of one of these linen 
suppliers by any of these customers and to 
avoid any competition among these sup- 
pliers as to these customers. 


17. Morgan, in soliciting business and 
finding the existence of a contract with one 
of the members of the group set forth in 
Finding 12, never tried to ascertain the 
termination date of that contract in order 
to arrange for a later solicitation of the 
customer at such time as the other sup- 
plier’s contract could be validly terminated. 
Thus, Morgan, once finding a contract, 
never thereafter solicited the said customer. 


18. Consolidated supplied its plants and 
drivers with lists of linen suppliers so 
that the personnel would know which sup- 
pliers’ customers could be solicited and 
taken and which could not be. Those sup- 
pliers which were in the group set forth 
in Finding 12 were the ones whose cus- 
tomers could not be taken. These lists 
were kept current. 


19. When one of Consolidated’s employees, 
Campanella, was transferred to Consoli- 
dated’s Neptune, N. J., plant, he was in- 
structed by the then Consolidated Sales 
Manager, Gresser, and Consolidated’s Nep- 
tune Plant Manager, Sirigliano, not to take 
customers from Consolidated’s only “friendly 
competitor” in that area, Central (a then New 
Jersey affiliate of Central, New York). 
Later, when Campanella went into busi- 
ness in Red Bank, N. J., as an independent 
under the name of Garden State, Con- 
solidated did Garden State’s laundering at 
Neptune until Garden State took some cus- 
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tomers from Central, at which time the 
laundering service was cut off. Campanella 
then conferred with Burrows of Central in 
Central’s New York office and settled their 
differences, and Central then advised Con- 
solidated as to this and Consolidated there- 
after resumed the laundering service for 
Garden State. 


[Trade Associations] 


20. The Linen Supply Exchange of New 
Jersey, a corporation, was the New Jersey 
association which commenced operations in 
September 1943. It operated until the end 
of 1947. Jack Orlinsky was its Secretary. 
Modern Silver-New Jersey and Standard 
Were among its members. It was the prac- 
tice of the Exchange to have members file 
their written contracts with the Exchange, 
and thereafter, before commencing service 
for a new customer, each member was 
obliged to call Orlinsky to determine whether 
or not the customer was already being 
served by another member. It was part 
of its method of operation and of the under- 
standing of its members that only if the 
prospective customer was not so_ being 
served could the member commence serv- 
icing it. 

21. In 1947 it was decided to dissolve 
the Linen Supply Exchange, and Orlinsky, 
at a meeting at which Landau was present, 
and at other times, instructed the member- 
ship to pick up all their records, stating 
that the association would continue just'as 
before and that he would continue to seitle 
disputes over customers. 


22. In 1949 the Linen Service Council 
was formed. It operated from the same 
address, with the same Secretary (Jack 
Orlinsky), and in the same fashion as the 
Exchange. Moreover, it had the same mem- 
bers, including Modern Silver-New Jersey 
and Standard, and while Consolidated, Cen- 
tral-New Jersey and Cascade did not join 
until 1952, they were, prior thereto, very 
large contributors to the Council. Con- 
solidated participated through its divisions, 
Lackawanna Linen Supply, and New Jersey 
Linen & Towel Supply. 

23. During the period that these com- 
panies were not members, Orlinsky, when 
asked by independents who were consider- 
ing joining, as to the status of Consolidated 
and Cascade, announced there would be no 
trouble as to them and that they would 
come in eventually. 
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24. During this period it was a Con- 
solidated manager, Toscano, who endeavored 
to persuade Ingato (owner of J & J Coat, 
Apron, & Linen Supply Co.) to join the 
Council and later arranged for a meeting 
at which a dispute between Ingato and 
Cascade was resolved. 

25. In 1955 Armm of American Coat, 
Apron & Towel Supply, a New Jersey 
independent, was told by representatives 
of Modern Silver-New Jersey and Central- 
New Jersey that since he was not a mem- 
ber they would not return customers they 
had just taken from American. 


26. In 1956 Hermanns of W. H. Linen 
Supply Co., Inc., a member of the Council, 
participated in a three-way settlement of 
customers with Modern Silver-New Jersey 
and Monroe, another Council member. 


27. In 1948 Consolidated, Modern Silver- 
New York, Standard-New York, Central, 
General and others formed the Linen Sup- 
ply Institute of Greater New York and 
became signatories to an Arbitration Agree- 
ment. The purpose of the Institute and the 
Arbitration Agreement was stated by Landau 
and Kessler, at an organization meeting 
of independents at the George Washington 
Hotel in October 1948, to be that of pre- 
venting linen suppliers from taking cus- 
tomers from one another and to avoid 
“changeovers” of customers. 


28. Martin Goodman, Modern Silver-New 
York’s Office Manager from 1948 until 
1955, never solicited a customer when he 
ascertained it was being served by another 
association member and was _ instructed, 
when answering telephone inquiries, to ascer- 
tain who was presently serving the cus- 
tomer and to refuse any business being 
served by another member. He assisted 
in General’s trading of the sizeable Bulova 
account to Modern Silver-New York in 
return for the Sophia chain of beauty par- 
lors and participated in collusive bidding 
with General to enable General to keep the 
Consolidated Edison account. 


29. Willie Hermanns of W. H, Linen 
Service, when he received a call from a 
customer requesting service, ascertained 
whether or not a member was serving that 
customer. In the instances where the cus- 
tomer was served by a member he informed 
that member of the customer’s call. If the 
member could not induce the customer not 
to change, W. H. Linen Service would 
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serve it and give to the member an equal 
amount of business. 

30. Dave Meltzer, another official of Mod- 
ern Silver-New York, had discussions from 
time to time with other members about 
customers Modern Silver-New York had 
turned over to them. 

31. Restaurateurs Flashner and Stampler 
were never solicited by and could not ob- 
tain service from other members of the 
Institute while they were being served by 
a member. It was only while Flashner was 
being served by New Sanitary Towel Sup- 
ply, an independent, that he was repeatedly 
solicited by members with offers of sub- 
stantial inducements to switch his patronage. 
Glickstein of McGinnis Restaurant, received 
a loan of $100,000 plus a sizeable bonus in 
consideration of his turning from New 
Sanitary to Central. 


[Arbitration Agreement] 


32. Defendants Consolidated, Modern-Sil- 
ver-New York, Standard-New York, Cen- 
tral, and General were advised in 1945 
by their attorney that an arbitration system 
which they desired, covering old business, 
would be illegal. Nevertheless, they or- 
ganized and implemented such a system. 
Government Exhibit 59 is a true photostat 
copy of the Arbitration Agreement. 


33. All of the signatories to the Arbi- 
tration Agreement were members of the 
Institute, except one (Prime Linen Supply) 
which was a signatory for a very short 
period of time (11/30/48-2/8/49). Twenty- 
three members of the Institute were never 
signatories to the Arbitration Agreement 
and six members of the Institute were 
signatories during only part of the time 
that they were members of the Institute. 


34. Rule 14 of the Rules of Arbitration 
provided that any signatory might send to 
the arbitrator promptly each contract en- 
tered into with a customer; that the arbi- 
trator would record on each envelope and 
contract the time of receipt thereof and 
return the contract immediately to the 
signatory, with the arbitrator making and 
keeping a record of the time when each con- 
tract was received by him. One of the 
purposes of this rule was to aid in estab- 
lishing which of two disputants had ob- 
tained the first contract. 


35. Under the Agreement the wishes of 
the customer were not consulted, and were 
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even thwarted. When a dispute arose as 
to which supplier had the prior contract 
with a customer, the arbitrator had the 
power either to award the customer to the 
supplier having the first contract, or to 
award the supplier damages, or both. He 
exercised that power. In determining a 
dispute between parties, the arbitrator did 
not determine whether a contract was then 
validly in force, or ascertain its period of 
operation. He merely inquired into the 
inception of the first contract. 


36. The Arbitration Agreement covered 
not only written contracts, but also oral 
contracts terminable at will, which were 
deemed established merely by the fact of 
continuous service. 


37. In certain cases the parties before 
the arbitrator had already, either by them- 
selves or with the assistance of Harry 
Kessler, made a deal in settlement of the 
dispute. 


[Inducing Association Membership] 


38. The defendants endeavored to obtain 
independents’ adherence to, or membership 
in, the appropriate association (Council, Ex- 
change, or Institute). They told them they 
could raise prices and not worry about 
losing business. Certain independents “made 
peace” with the appropriate association 
without actually joining. 

39. Other independents who neither joined 
nor made peace were harassed by the de- 
fendants until they were forced to sell such 
parts of their business as they had left. 
In the case of New Sanitary, the defendants 
succeeded in causing such losses as to 
leave little for creditors. This was for the 
avowed purpose of scaring jobbers away 
from supplying merchandise to independ- 
ents who intended to go into competition 
with the defendants. 

40. The attacks on independents were not 
only direct, such as trailing and soliciting 
of customers, but were also indirect, such 
as efforts to cut off new linen supplies and 
laundering. 

[Trade Restraints] 


41. In view of the foregoing, the supplier 
defendants and their fellow association 
members have restrained their own trade in 
that they restrained themselves from com- 
peting for customers that would otherwise 
have been available to them. They have thus 
deprived those customers of the right to select 
among suppliers. They have thereby been able 
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to charge higher prices than would have 
been charged under normal competitive 
conditions and have been able to supply 
undesirable or worn merchandise after it 
should normally have been replaced. 


42. The defendants have also restrained 
the trade of certain independents who 
served customers across the New York- 
New Jersey state line and precluded these 
and other “independents” from purchasing 
new linen supplies from jobbers and manu- 
facturers in states other than New York 
and New Jersey. 


[Adherence to Allocation Plan—Means] 


43. It was a further part of the agreement 
described in Finding 12 above that other 
linen suppliers in New York and New 
Jersey should be brought into the allocation 
scheme either as participating members or 
as noncompeting independents and that all 
necessary means should be utilized either 
to compel such other linen suppliers to ad- 
here to the agreement or to exclude them 
from the linen supply business. The means 
actually employed then and thereafter by 
said defendants and other parties to the 
said agreement, acting in concert, were: 


[“Trailing” Competitors’ Trucks] 


(a) Following and threatening to follow 
the vehicles and deliverymen of independ- 
ents during the course of the latter’s busi- 
ness operations to ascertain the identity of 
customers served by the independent linen 
suppliers. (This is known by the term 
“trailing” in the linen supply trade.) For 
example: 


(1) Noxall and Standard, in concert, 
trailed and solicited the customers of 
Komac. 

(2) Modern Silver-New York and 
Consolidated (the latter with the an- 
nounced intention of putting Triangle 
Linen Service out of business) trailed 
Triangle. Subsequent to this Modern 
Silver-New York, Central, Standard-New 
York and General (Cascade), together, 
trailed Triangle, forcing it to sell out 
to Peerless Coat and Apron. 

(3) Consolidated, Central, Standard- 
New Jersey and Modern Silver-New 
Jersey, trailed, in turn, Times Linen 
Supply. 

(4) Cascade-New Jersey trailed the 
trucks of Acme Coat & Apron. 

(5) General (Cascade) trailed Aristo- 
crat Coat & Apron Supply with the 
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announced purpose of taking its cus- 
tomers if Aristocrat persisted in com- 
peting. Standard-New York also trailed 
Aristocrat in conjunction with a threat 
by Herman Maslow that Standard would 
put Aristocrat out of business. 


(6) Modern Silver-New Jersey sup- 
plied men and vehicles to the New Jersey 
association for the purpose of trailing 
competing independents as part of an 
organized drive on those independents. 


(7) Consolidated trailed Jack’s Coat & 
Apron Supply. 
(8) See Finding 51 dealing with the 


trailing of New Sanitary Linen Supply 
Co. 


[Soliciting Competitors’ Customers] 


(b) Soliciting and threatening to solicit 
the patronage of the customers of independ- 
ents by means of offers of bonuses, free 
service, cut prices, loans, and other induce- 
ments to induce such customers to change 
linen suppliers from their existing inde- 
pendent suppliers to the soliciting member 
companies. This activity of solicitation and 
threat of solicitation was not related to any 
bona fide competition but was conceived 
and implemented solely for the purpose of 
destroying or impairing the independents’ 
ability to remain in the linen supply busi- 
ness. For example: 


(1) Modern Silver-New Jersey and 
Consolidated, in concert, solicited the 
customers of Times Linen. 


(2) Consolidated, Standard-New York, 
Modern Silver-New York, solicited and 
offered inducements to the restaurant 
King of the Sea while it was being served 
by New Sanitary. 

(3) On the day of the strike at New 
Sanitary’s plant (see Finding 50), Dave 
Spatt of Central called McGinnis’ Restau- 
rant and stated that New Sanitary would 
be unable to serve its customers and that 
Central was ready to serve McGinnis. 

(4) General (Cascade, N. Y.) solicited 

or threatened to solicit the accounts of 
Aristocrat. 
_ (5) Modern Silver-New Jersey, in con- 
junction with a drive organized by the 
New Jersey association, solicited cus- 
tomers of competing independents. 

(6) See Finding 51 re solicitation of 
New Sanitary’s customers. 

(7) On the day of the strike at New 
Sanitary’s plant, one of Standard-New 
York’s drivers appeared at the restaurant, 
The Steak Joint, announcing that he had 
a full supply of linens on his truck for the 
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restaurant and that New Sanitary was 
either out of business or unable to serve 
linens. 


[Compelling Trade Association Membership] 

(c) Demanding and compelling independ- 
ents to join one or both of the defendants 
associations or refrain from soliciting or 
serving customers of linen supplier defend- 
ants and co-conspirators, and forcing the 
return of customers taken from linen sup- 
plier defendants or co-conspirators, or the 
return of equivalent amounts of linen supply 
business. For example: 


(1) Consolidated, Central, Modern 
Silver-New York, forced Peerless to re- 
turn to them accounts which Peerless had 
purchased from Triangle and which had 
been previously served by them. 


(2) Consolidated attempted to force 
. H. Linen Supply to return accounts 
which W. H. had taken from them. 


(3) Louis Gordon attempted to induce 
Triangle not to compete with association 
members. 

(4) Gresser of Consolidated induced 
Garden State Towel Supply Co., a New 
Jersey linen supplier, to refrain from com- 
peting with association members. 


(5) A meeting was held at the Hotel 
George Washington at which Harry 
Kessler and Jacob Landau attempted to 
induce independent linen suppliers to join 
the Institute. 


(6) Jack Orlinsky attempted to induce, 
among others, the following linen sup- 
pliers to join the Council or its prede- 
cessors by promises of protected business: 
W. H.; Supreme Coat & Apron; J & J 
Coat, Apron & Supply Co.; Ace Linen 
Supply; American; Acme Coat, Apron, 
& Towel Supply; and Park Ridge Linen 
Supply Co. 

(7) Members of the Institute attempted 
to induce New Hope Linen Supply not 
to compete. 


(8) The New Jersey association, by 
Orlinsky, organized drives against com- 
peting independent linen suppliers in 
order to secure their customers. 


(9) Representatives of Advance Coat 
& Apron, Yonkers Coat & Apron, Peer- 
less Coat & Apron, and Modern Silver- 
New York attempted to induce New 
Hope no to compete by offers of goods 
or money. 


(10) At a meeting arranged by a repre- 
sentative of Consolidated, Cascade at- 
tempted to induce J & J Coat, Apron & 
Supply Co. not to compete. 
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(11) Cascade, through Al Volst, at- 
tempted to force Acme to return an ac- 
count taken from Cascade. 

(12) See Finding 47 re offers made to 
New Sanitary in order to induce it not 
to compete. 


[Threatening to Destroy Competitors] 
(d) Threatening to put independents out 

of business. For example: 

(1) Harry Maslow of Standard-New 
York threatened to put Aristocrat out of 
business if it continued to compete. 

(2) Harry Bachman of Standard-New 
Jersey threatened to put Yankee Coat, 
Apron & Linen Supply Co. out of busi- 
ness if it continued to compete. 

(3) Cascade, through Al Volst, threat- 
ened to put Acme out of business. 

(4) Consolidated, through Murray Slavin, 
warned that it intended to put Triangle 
out of business. 

(5) See Findings 47 and 48 re threats 
to drive New Sanitary out of business. 


[Discontinuing Service] 

(e) Threatening to discontinue and dis- 
continuing laundry work for independents. 
For example: 

(1) Consolidated refused to launder for 


Garden State Towel Supply Co. unless 
it stopped competing with Central. 


[Inducements Not to Compete] 

(f) Offering lucrative jobs to independ- 
ents to stop taking customers from de- 
fendant linen suppliers. For example: 

(1) Murray Gordon of Modern Silver- 
New York offered a job to Schoenfeld 
in order to induce him to stop operating 
New Hope Linen Supply, a competing 
independent. 

(2) See Finding 47. 


[Urging Boycotts] 

(g) Urging laundries not to launder linen 
supplies for independents. For example: 

(1) Defendant Sam Spatt urged Jon- 
tow of Happiness Laundry not to launder 
for New Hope. 

(h) Threatening, warning and inducing 
linen supply jobbers and manufacturers not 
to sell linen supplies to independents. For 
example: 

(1) Defendant Charles Maslow threat- 
ened Marvin Greenberg of Baltic Linen 
Supply that he would put him out of busi- 
ness if he continued to sell to competing 
independents. 
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(2) See below Findings 57 and 61 re 
treatment of creditors in the purchase of 
New Sanitary. 


[Offering Inducements to Employees] 


(i) Offering jobs, bonuses and other in- 
ducements to employees of independents. 
For example: 

_(1) Defendant Sam Spatt attempted to 
hire Brill, an employee of Blue Diamond, 
and to secure Blue Diamond’s customer 
lists. 

(2) Modern Silver-New York and Cen- 
tral through Murray Gordon and Benny 
Maybrook, respectively, attempted to 
bribe Feinstein, an employee of New 
Sanitary. 

[Buying Out Competitors] 

(j) Attempting to buy out and buying 
out the business of independents. For 
example: 

(1) Murray Gordon of Modern Silver- 
New York and defendant Sam Spatt of 
Central offered to buy the business of 
New Hope. 

(2) Consolidated, through a Mr. Bar- 
sky, attempted, by means of threats, to 
induce Jack’s Coat and Apron to sell out 
to Consolidated. 

(3) Terrace City Laundry, a co-con- 
spirator, bought out Plaza Coat & Apron 
Supply, Inc. 

(4) See Findings 61 and 62 re purchase 
of New Sanitary. 

(5) Various stipulations (Government 
Exhipitce | 27.20 oO elo lel ov) midetait 
over twenty such buy-outs, which I 
find to have accurred. 


[Competitor's Business Destroyed] 

44. In 1950 and 1951 the defendants 
Louis Gordon, Sam Spatt, Charles Maslow, 
and Fred S. Radnitz, as well as their 
associated corporated defendants, Modern 
Silver-New York, Central, Standard-New 
York, and Cascade (General), destroyed 
and put out of business an independant 
linen supply enterprise under the name of 
New Sanitary Towel Supply Company 
(New Sanitary), organized in 1949 by 
Paul Ullman. 

45. In order to conduct its business, New 
Sanitary purchased approximately $150,000 
worth of linens from sources in the State of 
Pennsylvania. 

46. New Sanitary was an independent 
linen supplier which never became a member 
of the Institute. It solicited its customers 
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wherever they could be obtained. Some 
of these customers had previously been 
served by Modern Silver-New “York, 
Central, Standard-New York, and Cascade 
(General), prior to being served by New 
Sanitary. 


47, Beginning in 1949, the defendants 
Louis Gordon, Sam Spatt, Charles Maslow, 
and Fred S. Radnitz, acting by themselves, 
through intermediaries or agents or em- 
ployees of companies controlled by them, 
sought to induce Paul Ullman and New 
Sanitary to refrain from servicing the larger 
of their former customers, to sell his New 
Sanitary enterprise, and to get out of the 
linen supply business. At one point they 
offered to employ Ullman at a salary of 
$25,000 per year if he would get out of the 
linen supply business. Moe Goldberg, a 
Philadelphia linen manufacturer, was used 
by them as an intermediary and agent in 
their contacts with Paul Ullman. They ad- 
vised Ullman that if he would not accept 
their offers and suggestions, they would 
never let New Sanitary enjoy the business 
it was building up. 


48. Early in 1950 a luncheon meeting 
was brought about on the initiative of the 
defendant Louis Gordon. It took place at 
the Governor Clinton Hotel, New York 
City, and was attended by Paul Ullman, his 
father-in-law, Irving Nemerov, the defend- 
ant Louis Gordon and his son, Murray 
Gordon. At this meeting Paul Ullman 
expressed his unwillingness to sell his busi- 
ness. As part of the said defendants’ con- 
certed efforts to intimidate and coerce 
Ullman to refrain from competing with said 
defendants, and to sell his business, the de- 
fendant Louis Gordon, in the course of this 
meeting, said: 


“You know, Paul, you can’t stay in this 
business. We can’t permit anybody to stay 
in this business.” 


“We are a combine and we allow nobody 
to break into this business.” 


“We are prepared to buy anybody out 
who starts in with this thing. Paul has 
taken a lot of our business away. He is an 
aggressive young fellow. He has done 
pretty well and we would like to buy this 
business.” 


“You know, Paul, we won’t let you stay 
in this business even if we have to spend 
a million dollars to put you out of it.” 
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“Mr. Nemeroy, it would be much healthier 
for your son-in-law [Ullman] if he sold us 
this business.” 

49, In the summer of 1957, at the Lido 
Hotel, Long Beach, Long Island, the de- 
fendant Louis Gordon said to Irving 
Nemeroy: 

“There is a Government case coming up 
and I know your son-in-law [Ullman] is 
going to be called as a witness, and if I 
were you I would tell your son-in-law not 
to have such a good memory.” 


50. An unannounced strike occurred at 
the plant of New Sanitary on the day after 
Labor Day 1950, thereby rendering New 
Sanitary incapable of serving its customers. 
On the same day, and substantially coin- 
cidentally with said strike, Modern Silver- 
New York, Central, and Standard-New 
York communicated with certain of their 
former customers, then being served by 
New Sanitary, and announced that they 
were ready to resume serving them. It is 
reasonable to infer from all of the surround- 
ing circumstances of this strike that these 
defendants either played a role in instigating 
the strike as part of their plan to destroy 
Ullman’s enterprise, or at least had advance 
notice of it and concertedly sought to ex- 
ploit this foreknowledge to the detriment of 
Ullman and in an effort to prevent him from 
competing with them. 


51. After the said strike and when New 
Sanitary resumed its business activities, its 
trucks were trailed by each of the said four 
companies (Modern Silver-New York, 
Central, Standard-New York, and General), 
in turn, for the purpose of ascertaining 
the identity and location of New Sanitary 
customers. Subsequent to each period of 
trailing, New Sanitary customers were 
solicited by the trailing companies in an 
effort to take away the said customers from 
New Sanitary. The alternate cycles of trail- 
ing and solicitation continued for several 
months and were a part of the concerted 
efforts of said defendants to destroy the 
competition of New Sanitary. They suc- 
ceeded in causing New Sanitary to lose a 
considerable amount of business. During 
this period, the trucks of Blue Diamond 
Laundry, a business owned by the Ullman 
family, were trailed by the trucks of Modern 
Silver and Central. The trucks of Sanitary 
Diaper Service, another Ullman owned busi- 
ness, were also trailed, in this instance by 
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the trucks of Stork Diaper Service, owned 
by the defendant Louis Gordon. These 
two instances of trailing were a part of the 
said defendants’ campaign of intimidation 
against Ullman. 


52. In the spring of 1951, Ullman had 
good cause to believe that the coercive and 
concerted actions of the said defendants 
would be unrelenting and continuous, that 
he could not reasonably hope to survive in 
his linen supply business, and that it would 
be the better part of wisdom for him to 
sell to the said defendants, as they had 
urged him to do, as a means of salvaging 
what he could of his business. This decision 
to sell was made by Ullman after being 
told by Moe Goldberg, who was acting as 
agent for the said defendants, that as a 
result of the strike, the trailing, and the 
loss of large accounts, he thought it ad- 
visable for Ullman either to “straighten 
out with the big fellows or sell out to them.” 


53. In the spring of 1951, Ullman had 
many meetings and various conversations, 
either fact to face or by telephone, with 
the individual defendants, as aforesaid, Louis 
Gordon, Sam Spatt, Charles Maslow, and 
Fred S. Radnitz, or their agents and in- 
termediaries. These meetings preceded and 
resulted in the sale of the New Sanitary 
business. 

54. The first meeting with a view to 
making arrangements for the sale took 
place at the Gotham Hotel in New York 
City as a result of communications between 
the defendant Spatt, Goldberg, and Ullman. 
The defendants Spatt and Radnitz attended 
this meeting and stated that they were 
speaking for themselves as well as for 
Standard and Modern Silver. Subsequent 
meetings were held at which the defendants 
Maslow, Spatt, Radnitz, and Gordon were 
present, although during the latter part of 
the negotiations the defendant Gordon ab- 
sented himself. 


55. After negotiations began, Ullman 
sought and obtained an assurance from the 
said four defendants or their agents that 
any business taken from him by their linen 
supply companies during the negotiation 
period would be construed as remaining 
with him for the purpose of determining 
the sale price and that he would be given 
full value therefor. This assurance was not 
respected. On the contrary, the defendants 
acted in concert with a view to impairing 


Trade Regulation Reports 


Cited 1958 Trade Cases 
U.S. v. Consolidated Laundries Corp. 


74,247 


and diminishing Ullman’s business and his 
bargaining power. 

56. During the negotiation period, Ull- 
man attended a meeting at which he was 
assured that the Linen Supply Institute of 
Greater New York would prevent any of 
its members from attacking his business. 
The meeting took place at the office of the 
defendant Charles Maslow, and the de- 
fendant Harry Kessler, Secretary of the 
Institute, joined the said defendants in as- 
suring Ullman that there would be no at- 
tempt to take any of his business and 
Kessler further advised Ullman that every- 
one in the organization had been so notified. 
These assurances were not fulfilled. The 
circumstances surrounding the concerted 
action of the said defendants with respect 
to the Ullman enterprise permit the infer- 
ence, and I so find, that the Institute and 
Kessler were aware of the concerted action 
against Ullman and were assisting the said 
defendants in effecting the dismemberment 
of the Ullman enterprise. 


57. It was the subsequently announced 
purpose of the defendants Spatt, Radnitz, 
Maslow, and Gordon to cause substantial 
losses to creditors of New Sanitary, the 
Ullman enterprise, so that such creditors, 
including out-of-state linen and_ textile 
dealers, would be reluctant in the future to 
extend credit to independents actively com- 
peting with the defendants. The diminution 
of New Sanitary’s business to the greatest 
extent possible during the negotiation period 
was part and parcel of the defendants’ con- 
certed plan to reduce the ultimate sale price 
so far as possible so that it would not cover 
legitimate debts of New Sanitary. It was 
part of the defendants’ plan to keep Ullman 
unaware of this intention or of its serious- 
ness until the plan had been successfully 
consummated, in order to prevent any suc- 
cessful countersteps by Ullman. Therefore, 
although Spatt, Radnitz, and Maslow alone 
appeared and continued to negotiate with 
Ullman for the sale of New Sanitary, they 
continually assured Ullman that they were 
speaking for all four of them, Gordon in- 
cluded, and that he would be in the final 
deal. Gordon, however, was out actively 
soliciting New Sanitary customers. As to 
the first customers Gordon took, the re- 
maining three negotiators assured Ullman 
he would be paid as if they were still New 
Sanitary’s customers. At one time they 
made themselves unavailable so that Ull- 
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man could not communicate with them to 
voice his complaints about Gordon’s actions. 
Finally, when Gordon had succeeded in 
taking the Howard Johnson account, thus 
dealing New Sanitary an irreparable blow, 
Spatt, Radnitz, and Maslow now told UIl- 
man they would not pay for any lost busi- 
ness, but for only what he had left. Gordon, 
however, was still part of the group. The 
other three, both before and after the ex- 
ecution of the contract of sale, directed 
Ullman to turn merchandise over to Modern 
Silver-New York. This was in addition to 
approximately $30,000 of merchandise of 
New Sanitary that Modern Silver-New 
York had removed from Howard Johnson 
shops and kept and as to which Gordon had 
told Ullman to look to the other three 
purchasers for payment. 


58. Other members of the Institute acted 
in concert to take New Sanitary’s business 
in furtherance of the plans and intentions 
as aforesaid of the said defendants. 


59. Early in the summer of 1951, Ullman 
had the first meeting at which an attempt 
to draw the contract for the sale of his 
business was made. He then learned for 
the first time that he was expected to sell 
his business to S & R Linen Service, Inc. 
(S & R), a corporation formed by Nathan 
Immerman, attorney, who acted for and in 
behalf of the defendants Spatt, Radnitz, and 
Maslow. The stockholders of S & R were 
Central, General, and Standard-New York. 
Ullman, as a part of the sale, delivered, at 
the request of the defendants Spatt and 


Radnitz, a considerable amount of mer- 
chandise to Modern Silver-New York 
(Gordon). 


60. New Sanitary, at its highest point, 
and before the activities of the defendants 
herein described had commenced, had 
reached a weekly volume of business of 
over $6000. At the time the contract was 
signed, July 21, 1951, the volume had de- 
clined to approximately $4000 per week. 


61. S & R, in the end, refused to pay 
Ullman for any of the accounts lost during 
the negotiation period or for the mer- 
chandise delivered to Modern Silver and 
the final price of $162,000, which was in pay- 
ment for New Sanitary’s routes and a re- 
strictive covenant by Ullman and members 
of his family not to again enter the linen 
supply business for ten years, was a grossly 
inadequate price which would not have 
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been accepted by Ullman had it not been 
for the concerted and coercive action of 
the said defendants and their agents. It 
was the intention of the said defendants to 
cause the creditors of New Sanitary a sub- 
stantial loss so as to compel them to refrain 
from supplying linens to independents on 
credit as they had done theretofore. 


62. S & R distributed the accounts 
purchased from New Sanitary in three 
parts to its three stockholders, Central, 
General, and Standard-New York. 


63. Although the defendant Gordon was 
not a contracting party or formally in- 
volved in the S & R transaction, he actively 
pursued the purposes of the plan leading to 
this transaction and his absence from the 
final formalities took place because he had 
taken important accounts from New Sani- 
tary during the negotiation period in viola- 
tion of the assurances given to Ullman as 
aforesaid; and because his three associates 
had provided, as part of the S & R trans- 
action, for the delivery of the merchandise 
to his linen supply business, Modern Silver- 
New York, from New Sanitary. 


64. The S & R transaction was not 
the result of arms-length bargaining be- 
tween a seller, ready and willing to sell, 
and a purchaser, ready and willing to buy, 
at a fair market price, but was the result 
of the coercive and concerted acts of the 
said defendants and their agents, with a 
view to eliminating and destroying Ullman 
and his New Sanitary enterprise as a linen 
supply competitor. 


65. In August 1951 and while part of the 
purchase price in the S & R transaction 
was being held in escrow to protectS & R 
against losses of further customers, Landau, 
acting as agent and attorney for the de- 
fendants Maslow, Spatt, and Radnitz, caused 
Ullman’s business telephone service to be 
suspended for more than two days with- 
out notice to Ullman. This constituted a 
serious prejudice to Ullman and was con- 
sistent with the said defendants’ organized 
campaign of intimidation and coercion. 


[Membership of Defendant Associations] 

66. The membership of defendant In- 
stitute included approximately eighty-seven 
linen supplier firms. Defendants Central, 
Consolidated, General, Modern Silver-New 
York, and Standard-New York, and certain 
of their affiliates, were members thereof from 
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the time of its organization to the date of 
this indictment. 


67. Modern Silver-New York paid 
$2,112.33 to the Institute for dues for the 
period July 15 through December 31, 1948. 
This period was prior to the Institute’s in- 
corporation. 


Standard-New York paid $1,693.61 to the 
Institute for dues for the period July 15 
through December 31, 1948. 


Central paid $4,245.23 to the Institute for 
dues for the period July 15 through De- 
cember 31, 1948. 


General paid $4,044.65 to the Institute for 
dues for the period July through December 
15, 1948. 


Consolidated paid $7,457.28 to the In- 
stitute for the period July 15 through De- 
cember 31, 1948. 


68. The membership of defendant Coun- 
cil included approximately fifty linen sup- 
plier firms. The following defendants and 
certain of their affiliates were members 
thereof from the date shown below to the 
date of this indictment except where other- 
wise indicated: 


Cascade —from 5/28/52 to 3/31/56 
Consolidated —from 5/12/52 
Modern  Silver- 
New Jersey —from 1/10/49 
Standard - New 
Jersey —from 11/28/48 


Central Laundries 
(affiliated with 


Central) —from 9/16/52 
Noxal®canUn* S! 

(affiliated with 

Central) —from 9/16/52 


69. Cascade made the following payments 
to the Council for banquet purposes: 


1/18/50—$1,000. 


SoT/sia= 250: 
2/18/53— 100. 
12/23/53— 100. 
4/17/55— 100. 


Cascade commenced paying dues to the 
Council in May 1952. 


Central made the following payments to 
the Council for banquet purposes: 


11/10/50—$1,000. By “Central” 
2/ 6/51— 300. By “Central” 
1/29/52— 1,000. By “Central C. Ap. & L. 


Service” 
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Noxall U. S. paid $700. to the Council for 
banquet purpose on 1/29/52, when it was 
an affiliate of Central. 


Central, Noxall U. S. commenced paying 
dues to the Council in October 1952. 


Consolidated made the following pay- 
ments to the Council for banquet purposes: 

2/20/50—$3,000. 

1/10/51— 3,500. 

1/22/52— 3,500. 


2/25/53— 500. By Lackawanna-Newark, 
Jersey City, Neptune 
and New Jersey Linen 

1/20/54—  500.Same as above 

12/26/54— 125. By New Jersey Linen 

1/14/55— 375. By Lackawanna 

1/16/56— 500. By Lackawanna 


The New Jersey Linen & Towel Division 
of ‘Consolidated commenced paying dues to 
the Council in June 1952; the Lackawanna 
Newark Division of Consolidated com- 
menced paying such dues in November 
1952; and the Lackawanna Jersey City Divi- 
sion of Consolidated commenced paying 
such dues in March 1953. 


[Agreements and Activities] 

70. From subsequent to May 1943 until 
the date of this indictment, defendants and 
members of defendant associations (Insti- 
tute and Council) other than defendants, 
have within the Southern District of New 
York and elsewhere continuously agreed, 
intended, and have acted in concert to: | 

(1) allocate customers among the linen 


supplier defendants and other members of 
defendant associations; 

(2) refrain from competing for customers 
so allocated; 

(3) impose damages or penalties upon 
linen supplier defendants and other mem- 
bers of defendant associations who fail to 
conform to the terms of the agreement 
described in subparagraphs (1) and (2) of 
this Finding; 

(4) impede, injure, obstruct, and harass 
other linen suppliers in order to compel 
them to join and adhere to the said agree- 
ment or to exclude them from the industry; 
and 

(5) buy out other linen suppliers to ex- 
clude them from the industry. 


[Effects of Agreements and Activities] 
71. The effects of the agreements and 
activities of the defendants and members of 
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the defendant associations other than the 
defendants, as described in Findings 12 
through 70 above, among other things, have 
been that in New York and New Jersey: 


(a) the flow of linen supplies in inter- 
state commerce has been burdened, im- 
peded, and obstructed; 

(b). price and other competition in the 
business of furnishing linen supplies to cus- 
tomers has been suppressed and eliminated; 


(c) customers have been unable to do 
business with linen suppliers of their own 
choice; 

(d) the freedom of linen suppliers to 
serve customers has been curtailed or 
destroyed; and 

(e) linen suppliers not members of the 
associations have been excluded from the 
business of furnishing linen supplies to cus- 
tomers. 

[Substituted Finding of Fact] 

72, In a memorandum dated January 17, 
1958 [1958 TrapE Cases { 68,935], I found, 
as a fact, that Standard’s linen supply busi- 
ness was conducted in the State of New 
Jersey, until 1952, by Standard-New York. 
The Government requests that I withdraw 
that finding and substitute, in its place, a 
finding that the New Jersey business was 
conducted from 1941 through 1951 by a 
Standard corporation formed in New Jersey 
in 1941. (It is conceded that from 1952 
forward that ‘business was conducted by a 
New Jersey corporation formed in 1951, the 
defendant, Standard-New Jersey.) The 
Government’s request is based on the fol- 
lowing facts: 

(a) In 1941, Standard-New York with- 
drew its certificate of doing business in 
New Jersey and thereafter paid no franchise 
tax in New Jersey. 

(b) The 1941 corporation was formed for 
the purpose of avoiding the coverage of the 
‘Fair Labor Standards Act. 

(c) In 1943, the 1941 corporation pleaded 
nolo contendere to a criminal information. 


(d) At various times between 1949 and 
1956, attorneys for the Standard corpora- 
tions, and employees and officers thereof, 
represented to the Government, on occa- 
sions, under oath, that the 1941 corporation 
had carried on the New Jersey business and 
that Standard-New York had not since 1941. 


(e) In 1951, $300 in tax stamps was affixed 
to the stock transfer books of the 1941 
corporation, 
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(f) Standard-New York’s tax returns do 
not reveal a transfer of assets in 1951 or 
1952 to Standard-New Jersey. The record 
is silent as to whether any such transfer is 
shown to the 1941 corporation. 


The fact that Standard-New York with- 
drew its franchise to do business in New 
Jersey and did not pay franchise taxes 
there after 1941 is not inconsistent with a 
finding that it did conduct business in New 
Jersey. Federazione Italiana dei Consorzi 
Agrari v. Mandask Compania de Vapores, 158 
F. Supp. 107, 111 (S. D. N. Y. 1957). These 
facts and, indeed, all the facts relied upon 
by the Government to establish that the 
1941 corporation conducted the New Jersey 
business are consistent with the following 
findings, which I hereby make: 


(a) In his capacity as Standard’s attorney 
and Maslow’s business associate, Lupka’s 
activities were consistent with his intention 
that the New Jersey business be conducted 
by the 1941 corporation. 


(b) Lupka believed, until shortly before 
this trial, that it was so conducted. 


(c) The accounting and bookkeeping di- 
visions of the Standard corporations disre- 
garded Lupka’s intentions and continued to 
keep their records in such a way as to re- 
flect the continuance of the New Jersey 
business, from 194] through 1951, by 
Standard-New York. 


(d) Standard-New York’s federal income 
tax returns for the years 1944-1951 (earlier 
ones were not introduced) reflected the in- 
come from the New Jersey business and, 
in each case, stated that the return was not 
a consolidated one. These returns also 
failed to answer the question whether 
Standard-New York owned 50% or more of 
the stock of any other corporation (it did 
own all the stock of the 1941 corporation) 
except in two instances, when the question 
was answered in the negative. 


In the case of family corporations such as 
these, the bookkeeping and accounting prac- 
tices followed are appropriate guides for 
determining the question as to which cor- 
porate entity was conducting the business, 
at least in the absence of countervailing 
proof, such as a transfer of assets to the 
1941 corporation, corporate resolutions, etc. 


The record reveals confusion and gross 
negligence in the handling of this aspect of 
the -affairs of the 1941 corporation and 
Standard-New York, second only to the 
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“comma” confusion as to the 1941 and 1951 
New Jersey corporations. (See my memo- 
randa of January 10, 1958 and January 17, 
1958 [1958 Trapve Cases § 68,935].) In the 
case of these family corporations, however, 
I find that the New Jersey business was 
conducted from 1941 through 1951 by Stand- 
ard-New York. 


Accordingly, references throughout these 
Findings to New Jersey activities by “Stand- 
ard” until January 1, 1952, should be 
understood to refer to the activities of 
Standard-New York. 


Conclusions of Law 
[Jurisdiction] 


1. This Court has jurisdiction over the 
defendants and over the crimes alleged in 
the indictment. 


[Interstate Commerce] 


2. The transportation of linen supplies 
by a linen supplier from its plant located 
in one state to customers located in another 
state constitutes interstate trade and com- 
merce within the meaning of the Sherman 
Act. Swift & Co. v. United States, 196 U. S. 
375, 398, 399 (1905); Las Vegas Merchant 
Plumbers Ass'n v. United States [1954 Trape 
Cases f 67,673], 210 F. 2d 732, 739, 740 
(9th Cir.), cert. denied, 348 U. S. 817 (1954) ; 
United States v. Chrysler Corporation, etc. 
[1950-1951 Trave Cases { 62,576], 180 F. 
2d 557, 560 (9th Cir. 1950); United States v. 
Universal Milk Bottle Service, Inc. [1948-1949 
TRADE CASES § 62,451], 85 F. Supp. 622, 629 
(S. D. Ohio 1949), aff'd [1950-1951 Trapvr 
CASES { 62,807], 188 F. 2d 959 (6th Cir. 1951). 


3. The transportation of linen supplies 
from the plant of a linen supplier in one 
state to another state for laundering and its 
subsequent return for delivery to customers 
constitutes interstate trade and commerce 
within the meaning of the Sherman Act. 
Binderup v. Pathe Exchange, 263 VU. S. 291, 
309 (1923); Swift & Co. v. United States, 
supra; Las Vegas Merchant Plumbers Ass'n v. 
United States, supra; United States v. Needle 
Trade Workers’ Industrial Union [1932-1939 
TRADE Cases § 55,067] 10 F. Supp. 201, 202- 
203. (S. Ds N.Y. 1935). 


4. The transportation of linen supplies to 
linen supplier buyers from manufacturer 
and jobber sellers located in states other 
than those in which such linen suppliers are 
located constitutes interstate trade and com- 
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merce within the meaning of the Sherman 
Act. United States v. Employing Plasterers’ 
Assn [1954 TravE Cases { 67,692], 347 U. S. 
186, 189 (1954); United States v. Chrysler 
Corporation, etc., supra; United States v. Uni- 
versal Milk Bottle Service, Inc., supra. 


[Allocation of Customers Illegal] 


5. The agreement of the defendants and 
members of the defendant Institute and 
defendant Council not to compete with each 
other for their customers constitutes an 
allocation of customers which is a restraint 
of trade and is unreasonable per se within 
the meaning of the Sherman Act. Northern 
Pacific Railway Co. v. United States [1958 
TRADE CASES § 68,961], 356 U. S. 1, 5 (1958); 
Addyston Pipe & Steel Co. v. United States, 
175 U. S. 211, 241 (1899); United States v. 
Aluminum Company of America [1944-1945 
TRADE CASES J 57,342], 148 F. 2d 416, 444 
(2d Cir. 1945); Las Vegas Merchant Plumbers 
Assn vu. United States, supra; Johnson v. 
Joseph Schlitz Brewing Co., 33 F. Supp. 176, 
181 (E. D. Tenn. 1940). 


[Arbitration Agreement Illegal] 


6. The Arbitration Agreement by its terms 
and by its operation is an agreement to 
restrain interstate trade and commerce within 
the meaning of the Sherman Act. Fashion 
Originators Guild v. Federal Trade Commis- 
sion [1940-1943 Trape Cases § 56,101], 312 
U.S. 457 (1941). 


[Power to Raise Prices] 


7. The power and ability of the defend- 
ants and members of the defendant associa- 
tions to raise prices constitutes monopoly 
power within the meaning of the Sherman 
Act. United States v, Griffith [1948-1949 
TRADE CASES { 62,246], 334 U. S. 100 (1948); 
American Tobacco Co. v. United States [1946- 
1947 TravE CAsEs 9 57,468], 328 U. S. 781, 
811 (1946). 


[Agreement to Monopolize Trade] 


8. The agreement of the defendants to 
compel or induce linen suppliers in the areas 
of their operations to join one or both of the 
defendant associations constitutes an agree- 
ment to monopolize trade and commerce 
within the meaning of the Sherman Act. 
United States v. Griffith, supra; American 
Tobacco Co. v. United States, supra. 
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[Power to Exclude Competitors] 


9. The power and ability of the defend- 
ants and members of the defendant associa- 
tions to exclude competitors from the linen 
supply industry constitutes monopoly power 
within the meaning of the Sherman Act. 
United States v. Griffith, supra; American To- 
bacco Co. v. United States, supra. 


[Combinations to Restrain Trade] 


10. Beginning some time subsequent to 
May 1943 and prior to 1948, and continuing 
thereafter until January 1957, the defend- 
ants have been engaged in a combination 
and conspiracy in unreasonable restraint of 
interstate trade and commerce in linen sup- 
plies and were parties to contracts, agree- 
ments, arrangements and understandings in 
unreasonable restraint of such commerce 
all in violation of Section 1 of the Sherman 
Act. 

[Combinations to Monopolize Trade] 


11. Beginning some time subsequent to 
May 1943 and prior to 1948, and continuing 
thereafter until January 1957, the defend- 
ants have been engaged in a combination 
and conspiracy to monopolize interstate 
trade and commerce in linen supplies in vio- 
lation of Section 2 of the Sherman Act. 


[Co-conspirators] 
12. The members of the defendant Insti- 
tute and defendant Council, other than the 
defendants, were co-conspirators with the 
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defendants in the combinations and con- 
spiracies described in Conclusions 10 and 11. 


[Motions] 


13. The motions of the defendants Modern 
Silver-New York, Louis Gordon, Consoli- 
dated Laundries, Standard-New York, Cen- 
tral, General, Radnitz, and Spatt to dismiss 
the indictment on the ground of double 
jeopardy are denied. I have not found it 
necessary to examine any Grand Jury min- 
utes in reaching this conclusion. The an- 
cillary motions to compel disclosure of 
Grand Jury minutes to these defendants, in 
aid of their double jeopardy pleas, are also 
denied. 

14. I have declined to admit in evidence 
Department of Commerce bulletin S-2-7 
which was submitted by the defendants 
after trial. It is incompetent and immaterial. 


[Defendants Guilty] 


15. On the basis of the foregoing Find- 
ings of Fact and Conclusions of Law each 
of the defendants is guilty as charged in 
Counts I and II of the indictment. 


[Sentencing] 


Defendants are directed to appear for sen- 
tencing on June 23rd, 1958, at 2:15 P.M., 
in Room 128 of this Court House. The time 
to make motions is reserved to them for 
that date. 


[] 69,078] William T, Loesch, an individual doing business as Loesch Hair Experts 


v, Federal Trade Commission. 


In the United States Court of Appeals for the Fourth Circuit. 


June 17, 1958. Decided June 30, 1958. 


No. 7610. Argued 


On Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Federal Trade Commission Enforcement and Procedure—False Advertising—Expert 
Medical Testimony—Cross Examination—Exclusion of Questions—In a Federal Trade 
Commission action against a manufacturer of a hair preparation for false advertising, 
no prejudice or denial of due process was shown where a Commission hearing examiner 
restricted defense counsel’s cross-examination of expert medical witnesses on the subject 
of their earlier interviews with the Commission’s lawyer. If the cross-examiner intended 
to probe the possibility that the witnesses had, at the interviews with the Commission’s 
lawyer, expressed views in conflict with their direct testimony, he did not make it clear 
that that was his purpose. Extensive cross-examination of the witnesses on the subject 
of direct testimony was permitted, and further cross-examination to elicit that information 
was not specifically precluded by the examiner’s ruling. While the hearing examiner 
might well have refrained from criticizing the defense lawyer, the brush between them 
pertained to a minor incident which had no material effect and could not have prejudiced 
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the defense. The scope and extent of cross-examination is ordinarily within the discretion 
of the court or examiner, and no prejudicial or arbitrary exercise of that discretion was 
shown. The Commission’s order prohibiting false advertising was affirmed and enforced. 


See Unfair Practices, Vol. 2, J 5081.816, 5081.817, 5087.31; False Advertising, Vol. 2, 
6021.52; FTC Enforcement and Procedure, Vol. 2, { 8611.10. 


For the petitioner: Richard M. Welling. 


For the respondent: 


James M. Henderson, Attorney, Federal Trade Commission 


(Earl W. Kintner, General Counsel; James E. Corkey, Assistant General Counsel; and 
J. B. Truly, Attorney, Federal Trade Commission, on brief). 


Affirming and enforcing a Federal Trade Commission order to cease and desist in 


Dkt. 6305. 


Before Sosetorr, Chief Judge, HayNswortu, Circuit Judge, and Paut, District Judge. 


[Issue] 


SoBeELorFr, Chief Judge [Jn full text]: The 
manufacturer of a hair remedy who was 
ordered by the Federal Trade Commission 
to cease and desist from making certain 
advertising claims which the Commission 
found false and misleading seeks review 
of the order. He raises a single issue, 
whether he was arbitrarily and capriciously 
restricted in cross-examination of Govern- 
ment witnesses before the hearing examiner. 
Violation of the due process clause of the 
Fifth Amendment is asserted. 


[False Advertising Charged] 

The Federal Trade Commission’s com- 
plaint charged William T. Loesch, an indi- 
vidual doing business as Loesch Hair Experts,* 
with false advertising. The Commission 
offered in evidence his advertisements, which, 
in summary, represented that his prepara- 
tion, if used in the suggested manner, would 
kill bacteria beneath the scalp; eliminate 
dandruff; cure all local scalp diseases; stop 
excessive hair fall; prevent all types of bald- 
ness including “male-pattern-type” baldness; 
and induce new hair to grow and old hair 
to become thicker. Loesch also held him- 
self out as a “trichologist.” 


[Medical Experts] 


To refute these several claims, the Gov- 
ernment offered the testimony of three 
medical experts, Dr. Behrman, Dr. Rosten- 
berg, and Dr. Rattner. Dr. Behrman, the 
first of the three to testify, was examined 
in New York City on September 13, 1955. 
At the conclusion of his testimony, the hear- 
ings recessed until September 15, so that, 
according to Loesch, the Government at- 


1 William B. Zimmerman, Loesch’s advertising 
agent, was also a party to the proceedings 
below, but he did not appeal from the hearing 
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torney would have a day’s interval to confer 
with his medical experts in Chicago, before 
resuming hearings there. 


[ Cross-Examination] 


In Chicago, on September 15, Dr. Adolph 
Rostenberg, Jr., a dermatologist and teacher 
at the University of Illinois, was the Gov- 
ernment’s witness. In the course of cross- 
examination, Loesch’s counsel asked him 
whether he talked to the Government lawyer 
before taking the stand. The doctor said 
that he had, and the Government counsel 
conceded it. Loesch’s lawyer then began 
to question the doctor as to whether the 
Government’s lawyer had told him of Dr. 
Behrman’s classification of baldness. Dr. 
Rostenberg replied that “we didn’t go into 
any explicit testimony that Dr. Behrman 
did give.” The witness stated that the 
Government lawyer had asked him somie 
of the same questions as in direct examination. 


The hearing examiner then turning to 
Loesch’s counsel, said 


“You were intimating that Mr. Callaway 

[the Government attorney] told him what 

Dr. Behrman testified, so he testified the 

same. As a matter of fact, he didn’t 

testify the same ... You are trying to 
smear the witness and Mr. Callaway by 
asking him what Mr. Callaway told him 
to testify. I don’t like things like that. 

We deal with men who can’t be told 

things like that. Even if Mr. Callaway 

was that type of lawyer, which he isn’t, 
from my experience, we don’t do business 

HORE SWART, 3 6 3” 

When Dr. Rattner, the third Government 
expert, testified the next day, the follow- 
ing colloquy occurred between Loesch’s 
lawyer and the examiner: 


examiner’s initial decision and is not a peti- 
tioner here. 
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Q. Now, your Honor, I don’t care to 
go into this about with whom the doctor 
talked and preparation for this hearing. 
If your rulings will be the same I will 
let the record show it. 


Hearing Examiner: Yes. 


Mr. Welling: Could the record show 
that the question would be overruled if 
I asked who the doctor talked with in 
preparation for this hearing? 

Hearing Examiner: No, I have no 
objection to the doctor testifying as to 
whether he talked with Mr. Callaway 
before he took the stand. I assume that 
any lawyer, when he puts a witness of 
this type on the stand, talks to him before 
he puts him on the stand. He wouldn’t 
be exercising proper judgment if he didn’t 
do so, so I certainly don’t want, by virtue 
of that, to refuse permission or draw 
any—don’t want the Commission to draw 
any unfair or improper conclusions from 
the fact that he has talked to him. 

Mr. Welling: Well, Sir, if there is 
going to be the same ruling as yesterday— 

Hearing Examiner: Yes, my ruling 
would be the same on that type of 
question. 

Loesch’s counsel did not further press 
this line of interrogation, or indicate for 
the record what he expected to elicit from 
the witness. In the argument of the appeal 
he conceded that he had no particular point 
in mind. He insisted, however, that in his 
experience witnesses, thus questioned, often 
are disconcerted and the effect of their 
testimony is diminished. 


Extensive cross-examination of each of 
the three Government experts on the sub- 
ject of the direct testimony was in fact per- 
mitted. Further cross-examination to elicit 
whether the witness had, at the interview 
with the Government’s counsel or on other 
occasions, expressed views in conflict with 
his direct testimony, was not specifically 
precluded. If the cross-examiner intended 
to probe this possibility, he did not make it 
clear that this was his purpose, and that his 
aim was not merely to harass the witness. 
His explanation on appeal is that the hear- 
ing examiner’s rebuke discouraged further 
pursuit of the matter, and that he was 
forced to abandon this phase and leave un- 
clear the purpose of the challenged question. 
Reading the record, however, we are not 
left with the impression that counsel was 
actually intimidated. 
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The hearing examiner might well have 
refrained from criticizing the lawyer. Never- 
theless, this brush between examiner and 
counsel pertained to a minor incident in a 
vigorously contested trial, which had no 
material effect and could not have preju- 
diced Loesch’s case. 


[Due Process] 


The contention made for Loesch is that 
by cutting off cross-examination, the hear- 
ing officer violated the rule of the Jencks 
case, Jencks v. United States, 353 U. S. 657 
(1957), and thereby denied him due process 
of law as guaranteed by the Fifth Amend- 
ment. His argument proceeds substantially 
as follows: The spirit of the Supreme 
Court’s decision in the Jencks case is that 
a witness may be confronted on cross- 
examination with any earlier statement; 
and, if even papers in the Government’s 
possession may be demanded, surely the 
witness may be asked what he told the 
lawyer who called him to the stand. The 
point need not be laden down with a dis- 
cussion of Jencks. It is recognized that a 
witness is subject to cross-examination 
within reasonable bounds to test his credi- 
bility, and Jencks need not be invoked here 
to establish this rule. See, 3 Wigmore, 
Evidence (1940), Secs. 1022, 1023, p. 697 
et seg. Cf., 5 U.S: C..A.,, Sec. 1006c, A. P. A: 
Sec. 7c. In the instant case the production 
of no document in the hands of the Govern- 
ment was sought, and the Jencks doctrine is 
not involved. 


Moreover, apart from the technical cor- 
rectness of the hearing examiner’s ruling, 
in appraising the practical consequences of 
the exclusion of the testimony, it must be 
realized that there is a difference between 
confronting a witness with an earlier written 
statement, which it is too late for him to 
alter, and asking him what he said orally 
on a former occasion in the hope. of devel- 
oping a conflict with his present testimony. 
The hope, in the circumstances shown, is 
too remote and insubstantial to be made the 
foundation for a claim of prejudice in the 
barring of the inquiry, and certainly nothing 
resembling denial of due process appears. 


| Discretion] 


As Mr. Justice Black, speaking for a unani- 
mous Court in Reilly v, Pincus, 338 U. S. 276 
(1949), said: “The power to refuse enforce- 
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ment of orders for error in regard to evi- 
dence should be sparingly exercised. A 
large amount of discretion in the conduct 
of a hearing is necessarily reposed in an 
administrative agency.” See also, Davis, 
Administrative Law (1951), Sec. 148, p. 469 
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et seq. The scope and extent of cross- 
examination is ordinarily within the discre- 
tion of the court or examiner, and we think 
that no prejudicial or arbitrary exercise of 
that discretion has been shown. 


Affirmed and Enforced. 


[] 69,079] United States v. Parke, Davis & Company. 


In the United States District Court for the District of Columbia. 
1064-57. Filed July 16, 1958. 


Case No. 1340 in the Antitrust Division of the Department of Justice. 


Civil Action No. 


Sherman Antitrust Act 


Resale Price Fixing—Resale Price Control Through Refusal to Sell—Boycott— 
Evidence.—A civil action charging that a manufacturer of pharmaceutical products 
conspired with wholesale and retail druggists to maintain resale prices in the District of 
Columbia and Virginia, to refrain from advertising its products at prices less than its 
suggested resale prices, and to boycott retailers who refused to enter into the alleged 
conspiracy was dismissed. It was found that suggested minimum resale prices were 
established by the manufacturer, and that the druggists were notified by the manufacturer 
that it would refuse to sell to those who failed to adhere to those prices in their sales 
and advertising. However, the action was found to be unilateral—no agreements were 
solicited or entered into, no coercion was used, there was no systematic machinery for 
maintaining the suggested prices, and druggists were free to adhere to the manufacturer’s 
policies or do without its products. Sales of the manufacturer’s products, as compared 
with the overall sales of like or similar products in the area, were very small, and its 
products were in keen competition with those of other producers. There was no evidence 
that the manufacturer discussed its sales policies with more than one of the druggists at 
a time or that it made the enforcement of its policies, as to any one of them, dependent 
upon the action of any of the others. The contention that proof of the charges was 
implicit in (1) the manufacturer’s calling the attention of both retailers and wholesalers 
to its policy, and (2) the druggists’ acquiescence to the policy was rejected. 


See Resale Price Fixing, Vol. 1, { 3015.20, 3015.70, 3060. 


Department of Justice Enforcement and Procedure—Civil Suit for Injunctive Relief— 
Defenses—Discontinuance of Practices.—An action to enjoin a manufacturer of pharma- 
ceutical products from conspiring with wholesale and retail druggists to maintain resale 
prices of its products was dismissed where it was found that the practices complained of 
had been abandoned. While there was testimony that the abandonment was, in some 
measure, concerned with the manufacturer’s having learned that the Government was 
looking into its business, the testimony further indicated that it was not the chief or 
moving factor. The compelling reason for the manufacturer’s abandonment of the 
practices was forced upon it by business and economic conditions, and, assuming that 
the unlawful practices had been proved, there was no reason to believe that such practices 
would be repeated. Injunctive relief would be neither necessary nor appropriate, even 
if the manufacturer had, contrary to the court’s findings, engaged in unlawful price 
activities. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8229.550. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; Herbert F. Peters, 
Jr., Attorney, Department of Justice; and Oliver Gasch and Marshall C. Gardner, United 
States Attorneys Office, Washington, D. C. 

For the defendant: Gerhard A. Gessell, Edward Kenney, John Schafer, John W. 
Douglas, and David Isbell, Washington, DAC. 
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Opinion 

JoserpH R. Jacxson, District Judge By 
Designation * [In full text]: This is a pro- 
ceeding instituted by the United States 
under Section 4 of the Act of Congress 
of July 2, 1890, C. 647, 26 Stat. 209, as 
amended, and entitled “An Act to protect 
trade and commerce against unlawful re- 
straint and monopolies,’ commonly known 
as the Sherman Act. It was brought in 
order to prevent alleged violations by the 
defendant, Parke, Davis & Company, of 
Sections 1 and 3 of the Act (15 U. S.C, 
Sections 1 and 3). 


[Price Fixing Charged] 

In the Complaint it is stated that the 
defendant, one of the nation’s principal 
manufacturers and distributors of pharma- 
ceutical products, engaged, with various 
co-conspirators, distributors of defendant’s 
products, in an unlawful combination and 
conspiracy to establish, maintain, enhance 
and fix both wholesale and retail prices on 
defendant’s products in interstate commerce 
throughout the District of Columbia and 
the State of Virginia in violation of the 
hereinabove-named sections of the Act. The 
alleged co-conspirators were not named as 
defendants. 


[Injunction Sought] 


Plaintiff prayed that defendant be de- 
creed to have combined and conspired as 
alleged; that it and all claiming to act in its 
behalf be perpetually enjoined from carry- 
ing out the alleged conspiracy in all re- 
spects; and that defendant be enjoined 
from boycotting, or attempting to boycott, 
any person, firm or corporation selling or 
advertising for sale defendant’s products 
below its suggested resale price. Issue was 
duly joined by Answer of defendant. 


[Complaint Dismissed] 


At the conclusion of plaintiff’s case, coun- 
sel for defendant moved under Rule 41(b) 
of the Federal Rules of Civil Procedure to 
dismiss the Complaint; the Court having 
considered the briefs of the parties, re- 
viewed the transcript, heard oral arguments, 
and having concluded, upon the facts and 
the law, that the plaintiff had shown no 
right to relief, granted the motion, and 
judgment was ordered accordingly. 


Court Decisions 
U.S. v. Parke, Davis & Co. 


Number 106—122 
8-4-58 


[Pricing Policies] 

It is apparent to the Court, from the 
testimony and exhibits, that defendant had 
well-establisked policies concerning the prices 
at which defendant's products were to be 
sold by wholesalers and retailers, and the 
type of retailers to whom the wholesalers 
could re-sell. It appears that defendant 
sold its products in the above-mentioned 
territory directly to retailers through its 
Baltimore branch in quantity lots at prices 
less than the retailers could buy from the 
wholesalers—the latter sold to the retailers 
primarily in smaller quantities. 

It further appears that the sale of de- 
fendant’s products as compared with the 
overall sales of like or similar products of 
other pharmaceutical concerns is very small, 
but that there is keen competition between 
its products and those of other producers. 
Fair Trade laws were not in effect either 
in the State of Virginia or in the District 
of Columbia during the pertinent period. 


The entire record reveals that representa- 
tives of defendant notified retailers concern- 
ing the policy under which its goods must 
be sold, but the retailers were free either 
to do without such goods or sell them in 
accordance with defendant’s policy. De- 
fendant’s representatives likewise contacted 
wholesalers, notifying them of its policy 
and the wholesalers were likewise free to 
refuse to comply and thus risk being cut 
off by the defendant. It may be noted that 
every visit made by the representatives to 
the retailers and wholesalers was, to each 
of them, separate and apart from all others. 

The evidence is clear that both whole- 
salers and retailers valued defendant’s busi- 
ness so highly that they acceded to its 
policy. 

[No Coercion or Agreements] 


It is apparent from what has been said 
herein that there was no coercion by defend- 
ant and no agreement with co-conspirators 
as alleged in the Complaint. Clearly, the 
actions of defendant were properly uni- 
lateral and sanctioned by law under the 
doctrine laid down in the case of U. S. v. 
Colgate & Company, 250 U. S, 300. That 
doctrine continues to be the law. 


Counsel for the plaintiff contends vigor- 
ously that proof of its allegations is implicit 
in (1) defendant’s calling the attention of 


* A Senior Judge of the United States Court 
of Customs and Patent Appeals, sitting by 
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both retailers and wholesalers to its policy, 
and (2) the distributors’ acquiescence to the 
policy. The Court cannot agree to such a 
nebulous deduction from the record before it. 


[Practices | Abandoned] 

It was shown that defendant, in the fall 
of 1956, abandoned in good faith its efforts 
to maintain minimum resale prices in the 
involved territory, and, in the Court’s opin- 
ion, there is no reasonable probability or 
danger that defendant or any other pharma- 
ceutical company will unilaterally, or with 
others, strive to fix or to enforce any con- 
ditions with respect to the sale of its or 
their products in the State of Virginia or 
the District of Columbia. It is clear that, 
under the long-continuing competitive con- 
ditions, neither defendant nor other manu- 
facturer or distributor of like goods could 
possibly attempt to do so. If they did, 
there could be no result other than heavy 
financial loss. 


It is true that the General Counsel of 
defendant testified that the abandonment of 
the required sales prices. was in some 
measure concerned with defendant’s having 
learned that the Anti-Trust Division of the 
Department of Justice was looking into its 
business, but he stated positively, in effect, 
that it was not the chief or moving factor 
in its action of abandonment. It is evi- 
dent to the Court that the compelling rea- 
son for. defendant’s so doing was forced 
upon it by business and economic condi- 
tions in its field. 

There can be no doubt from what has 
been stated herein that, even if the unlawful 
conditions alleged in the Complaint had 
actually been proved, since 1956 they no 
longer existed, and it follows that to enjoin 
defendant from doing as alleged when there 
is nothing to enjoin, and no reason to 
believe, or even surmise, the unlawful acts 
alleged can possibly be repeated, would be 
an empty gesture. U. S. v. Hamburg- 
Amerikanische Co., 239 U. S. 466 (1916). 


In view of the Court’s opinion as here- 
inbefore set forth, there follows its Find- 
ings of Fact and Conclusions of Law: 


Findings of Fact 
[Defendant] 


1. The defendant, Parke, Davis & Com- 
pany (hereinafter referred to as Parke, 
Davis) is a corporation organized and 
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existing under the laws of the State of 
Michigan, with its principal place of busi- 
ness at Detroit, Michigan. It transacts 
business and is found within the District 
of Columbia. It maintains a branch office 
at Baltimore, Maryland, to which pharma- 
ceutical products are sent in interstate 
commerce from its principal plant in Michi- 
gan. These products are then distributed 
in interstate commerce from its Baltimore 
office to various drug wholesalers and re- 
tailers, including drug wholesalers and re- 
tailers in the District of Columbia and the 
State of Virginia. The Baltimore branch 
office operates in accordance with. policies. 
laid down by the Company’s home office in 
Detroit. 


2. Parke, Davis manufactures approxi- 
mately 600 different pharmaceutical products, 
including both prescription and non-pre- 
scription items. In 1956, the total dollar 
volume of its sales in the District of 
Columbia and Richmond, Virginia, was as 
follows: 

To Re- To Whole- 
tailers salers 


District of Columbia... $499,304 $161,247 


Richmond, Virginia... $ 58,870 $113,651 
[Sales] 
3. Parke, Davis’ sales constitute less 


than 5% of the sales of pharmaceutical 
products in the District of Columbia and 
Richmond, Virginia. There are about 2,000: 
different drug manufacturers selling about 
178,000 different drug items in the Dis- 
trict of Columbia. 


[Competition] 

4, Plaintiff makes no claim that the 
prices for Parke, Davis products are not 
competitive with similar products produced 
by other pharmaceutical manufacturers. 
Parke, Davis’ products are sold in the 
District of Columbia and the State of Vir- 
ginia in intense competition with the prod- 
ucts of other manufacturers. 


[Distribution] 

5. Retailers may buy Parke, Davis prod- 
ucts either directly from Parke, Davis or 
from wholesalers. Ordinarily, their large 
volume purchases are made from Parke, 
Davis which offers a lower quantity price 
on some of its products than the whole- 
salers offer. The wholesalers, on the other 
hand, provide the retailers the convenience 
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of smaller quantity purchases, day-to-day 
service, and a wide variety of products of 
many different manufacturers. 


[Fair Trade Laws] 


6. During the period covered by the 
Complaint, there were no Fair Trade laws 
in effect in either the District of Columbia 
or the State of Virginia. 


[Resale Prices] 


7. Suggested minimum resale prices were 
unilaterally established by Parke, Davis for 
retailers and wholesalers in the District of 
Columbia and Virginia and elsewhere, and 
were published to the trade long before 
the summer of 1956. 


8. The Parke, Davis catalogue for re- 
tailers contained the following statement 
under the heading “Minimum Retail Pric- 
ing Applying to Parke, Davis Products” 


“The Minimum Retail Prices herein set 
forth or in the Price Change Supplements 
applying thereto are in conformity with 
the provisions of the Fair Trade Laws 
of the States having such laws and are 
suggested for use also in those States 
which have not enacted Fair Trade Laws.” 


9. The Parke, Davis catalogue for whole- 
salers contained the following statement 
under the heading “Wholesale Drug Trade 
Sales and Distribution Policy” 


“Tt is the continuing policy of Parke, 
Davis & Company in dealing with whole- 
salers to sell its products to wholesalers 
who observe the Net Price Selling Sched- 
ule in this Parke, Davis & Company 
Wholesale Drug Trade Biller’s Price 
List and Supplements, and who confine 
their distribution of Parke, Davis prod- 
ucts, whether Rx legend or non-Rx 
legend, to customers authorized by law 
to fill or dispense prescriptions.” 


10. Parke, Davis did not have any regu- 
larized or systematic machinery for main- 
taining its suggested minimum prices as to 
either retailers or wholesalers. It did not 
regularly “shop” stores, maintain card index 
files, or in any other manner police its sug- 
gested minimum prices in either the Dis- 
trict of Columbia or Virginia, nor is there 
any evidence that it sought or obtained the 
cooperation of retailers or wholesalers in 
reporting or policing deviations from its 
suggested minimum prices. 


Parke, Davis learned of the price cutting 
through its salesmen who called at those 
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retail stores which ordered directly from 
Parke, Davis; the salesmen reporting the 
cut prices and advertising thereof, due to 
the complaints of such retailers. 


[Refusal to Sell] 


11. In the spring of 1956, Parke, Davis 
also had a policy of refusing to sell to 
retailers it deemed to be undesirable custo- 
mers, including those whose failure to 
maintain suggested minimum retail prices 
disrupted the market, and of refusing to 
sell to wholesalers who sold to retailers who 
were considered undesirable. 


12. For a short time prior to the summer 
of 1956, there had been minor price cutting 
by certain retailers in the District of Colum- 
bia. Parke, Davis and its wholesalers con- 
tinued to sell these retailers until the deep 
price cutting by retailer Dart Drug Com- 
pany demoralized the market and caused 
the Baltimore branch manager to inquire 
as to a possible remedy at a Branch Man- 
agers’ meeting at Detroit. This manager, 
prior to coming to the Baltimore office, had 
been in a branch which operated only in 
states having effective Fair Trade laws. At 
that meeting, he learned for the first time 
that the Company took the position, upon 
the advice of counsel, that in a non-Fair 
Trade area it could unilaterally refuse to sell 
to retailers who refused to observe the 
recommended resale prices of the Company. 
Upon the basis of this information, the 
manager of the Baltimore branch office stated 
that he would apply this policy in the Dis- 
trict of Columbia, and upon his return he 
instructed his assistants and the Company’s 
salesmen to inform the trade in the District 
of Columbia and Virginia that it was the 
policy of Parke, Davis not to sell to any 
retailer who sold Parke, Davis products 
below suggested minimum prices, and not to 
sell to any wholesaler who, in turn, sold 
those products to such a retailer. Parke, 
Davis did not seek to enter into agreements — 
with anyone, did not instruct its representa- 
tives to seek agreements nor authorize them 
to do so, but merely gave them authority 
to state the policy and its consequences. 
These instructions were carried out in July, 


1956. 


13. When five retailers continued, despite 
the announcement of Parke, Davis’ inten- 
tions, to sell Parke, Davis products below 
the suggested minimum retail prices, Parke, 
Davis discontinued selling to them and told 
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wholesalers in the District of Columbia and 
Virginia that it would discontinue selling to 
them also if they sold Parke, Davis products 
to those retailers. 


14. Parke, Davis brought to the attention 
of each of the five wholesalers named as 
co-conspirators in the Complaint the names 
of several of the retailers who were selling 
its products at prices below the recom- 
mended retail prices. Three of the whole- 
salers attempted to stop their sales of 
Parke, Davis products to those retailers in 
order not to be cut off themselves, although 
occasionally such products were sold by 
inadvertence to those retailers. There is no 
evidence that Parke, Davis solicited any 
agreement, nor that any of the wholesalers 
made any agreement with Parke, Davis on 
this subject. 


15. The retailers who were cut off by 
Parke, Davis because they failed to observe 
Parke, Davis’ suggested minimum retail 
prices continued nonetheless to advertise 
such products at cut prices by window dis- 
plays or newspaper advertisements for the 
reason that they still had such products in 
their inventory. 


16. Advertising of price cuts by a few 
retailers in the District of Columbia was, 
so far as Parke, Davis products were con- 
cerned, confined to a few products, mostly 
certain popular vitamins. In some cases, the 
prices quoted in the advertisements were 
below the price at which a small retailer 
could purchase the same product from Parke, 
Davis or one of its wholesalers. These 
advertisements injured the good name and 
marketability of Parke, Davis’ products gen- 
erally and resulted in Parke, Davis losing 
the support and confidence of the great 
majority of the retailers upon whom it 
relied for the promotion of its goods. The 
principal cut-price advertiser, Dart Drug, 
encouraged customers responding to its ad- 
vertisements to purchase its own private 
brand of vitamins, and the proprietor of 
that concern acknowledged that on occasion 
its salesmen had switched customers re- 
questing Parke, Davis products to such 
Dart private brands. This was one of the 
purposes of cut-price advertising. 


[Change of Policy] 

17. In the latter part of August 1956, 
Parke, Davis’ representatives separately ad- 
vised some of the retailers it had cut off, of 
a change in the policy regarding retail 
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prices, and stated that Parke, Davis would 
sell its products to them regardless of the 
prices at which they resold those products, 
but that Parke, Davis would not sell to them 
if they advertised price cuts on Parke, 
Davis’ products in the newspapers or on 
their windows. Parke, Davis then resumed 
selling its products to each of these retail- 
ers, and although these retailers continued 
to sell Parke, Davis products at cut prices, 
for a period of one month, there were no 
newspaper advertisements in the District of 
Columbia offering Parke, Davis products at 
cut prices. Parke, Davis neither solicited 
nor obtained any agreement regarding ad- 
vertising from any of these retailers. 


18. Although advertisements featuring 
Parke, Davis products at cut prices com- 
menced to appear again in newspapers in 
the District of Columbia at the end of Sep- 
tember 1956, and although the retailers 
which had ceased such advertising there- 
after resumed it, Parke, Davis took no fur- 
ther action with regard to retail prices or 
advertising, and it continued to sell to all 
retailers concerned. 


19. No witness was called connected with 
Peoples. The evidence shows that a repre- 
sentative of Parke, Davis advised a repre- 
sentative of Peoples that Parke, Davis would 
not sell to that company if it did not ob- 
serve Parke, Davis’ suggested prices. The 
Peoples’ representative stated that Peoples 
would stop cutting prices on Parke, Davis’ 
products and Parke, Davis continued ‘to 
sell to Peoples. Parke, Davis did not solicit 
any agreement, and Peoples did not enter 
into any agreement or understanding of any 
kind with Parke, Davis concerning prices 
or advertising. 


20. No witness was called connected with 
Babbitt. There is no evidence that Parke, 
Davis solicited any agreement, or that Bab- 
bitt entered into any agreement or under- 
standing of any kind with Parke, Davis 
concerning prices or advertising. However, 
sales to Babbitt were curtailed for a period 
of time and later resumed. 


21. Standard Drug was advised of Parke, 
Davis’ policy and informed that if it con- 
tinued to cut prices on Parke, Davis prod- 
ucts it would be cut off. It made no 
commitment of any kind to Parke, Davis, it 
continued to cut prices, and it was cut off 
for about two weeks. Parke, Davis did not 
solicit any agreement, and Standard Drug 
did not enter into any agreement or under- 
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standing of any kind with Parke, Davis 
concerning either prices or advertising. 


22. Drug Mart, a group of some 30 inde- 
pendent retail pharmacies in the District of 
Columbia, engaged in cooperative advertis- 
ing and purchasing. From time to time, 
Drug Mart advertised cut prices on Parke, 
Davis products. Parke, Davis advised Drug 
Mart that Parke, Davis would refuse to sell 
the stores if cut-price advertising of Parke, 
Davis products continued, and Drug Mart 
in fact discontinued such advertising for a 
period of several months. There is evidence 
that one reason for Drug Mart’s discon- 
tinuing this advertising was that Parke, 
Davis advised the organization that it was 
treating as a discount item certain resale 
premiums which, under Parke, Davis’ sales 
policies were required to be paid to sales 
personnel in the various stores, and the 
buyer for Drug Mart felt he was not in- 
terested in promoting Parke, Davis’ goods 
if he could not treat these payments as a 
discount. Parke, Davis did not solicit any 
agreement, and Drug Mart did not enter 
into any agreement or understanding of any 
kind with Parke, Davis concerning prices 
or advertising. The evidence shows that 
each member store of the organization was 
free to charge whatever prices it wished and 
to advertise as it wished, regardless of 
whether there was any joint advertising of 
Parke, Davis products. 


23. Dart Drug was cut off early in July 
when it continued to sell at cut prices after 
being advised of the Parke, Davis policy. 
Sometime later in July, and again in the 
latter part of August, Parke, Davis’ rep- 
resentatives advised Dart Drug that, if that 
concern advertised Parke, Davis products 
at cut prices, Parke, Davis would not sell 
to it, but that if it did not advertise such 
cut prices, Parke, Davis would sell to it. 
Dart Drug ceased advertising Parke, Davis’ 
products for a period of two weeks in July, 
and during this time purchased from Parke, 
Davis. When it again advertised Parke, 
Davis refused to sell. Parke, Davis again 
commenced selling to Dart Drug in August 
when Dart Drug ceased advertising and 
continued to do so after Dart resumed 
advertising two months thereafter. At all 
times, Dart Drug sold Parke, Davis’ prod- 
ucts at cut prices in its store, whether or 
not it was advertising them. Parke, Davis 
did not at anytime solicit an agreement 
from, or make an agreement with, Dart 
Drug as to prices or advertising, but rather 
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informed Dart of its policies and acted upon 
them. 

24. State Drug and McReynolds Drug 
were among the retailers who were cut off 
by Parke Davis when they continued to 
sell Parke, Davis products at cut prices 
after Parke, Davis’ policy had been announced 
to them. Neither concern individually ad- 
vertised cut prices in the newspapers, though 
they did through Drug Mart, an association 
of independent retailers. While neither one 
was alleged to have conspired individually 
with Parke, Davis as to pricing, advertising 
or any other matter, the Drug Mart group, 
of which State and McReynolds were mem- 
bers, was alleged to have conspired with 
Parke, Davis as to pricing and advertising. 


25. No evidence was introduced to show 
that the discontinuance of advertising by a 
few retailers for a short period of time had 
any effect whatsoever on the prices charged 
to the public for Parke, Davis & Company 
products. 


26. On December 12, 1957, subsequent 
to the trial of the companion criminal ac- 
tion, Parke, Davis informed Dart Drug 
Company that it was permanently closing 
the Dart account and did not intend to 
have any further dealings with that com- 
pany. Since that time, Parke, Davis has 
not sold its products to Dart Drug. There 
is no evidence, however, that Parke, Davis 
made any effort to influence the dealings of 
Dart Drug with the wholesalers, and Dart 
Drug has continued to purchase Parke, 
Davis’ products from wholesalers in the 
District of Columbia and to sell and ad- 
vertise such products at cut prices. Parke, 
Davis’ action in ceasing relations with Dart 
was a purely unilateral one, and there is 
no evidence that it had any relation to 
Dart’s prices or advertising policies. 


[Discontinuance of Price Policy] 


27. In the fall of 1956, Parke, Davis in 
good faith abandoned and discontinued its 
efforts to maintain minimum resale prices 
in the District of Columbia and Virginia 
through refusals to sell. Since the fall of 
1956, and up until the present time, re- 
tailers in both areas, including retailers 
alleged to be co-conspirators, have con- 
tinuously sold and advertised Parke, Davis 
products at cut prices, and have been able 
to obtain those products from both the 
wholesalers and/or Parke, Davis itself. 
Parke, Davis has made no efforts to com- 
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pel the cessation of these practices. There 
is no proof or indication of any intention 
on the part of Parke, Davis to resume such 
efforts. There is no present threat or sub- 
stantial probability or likelihood that Parke, 
Davis will attempt, in the District of Co- 
lumbia or Virginia, to cut off retailers who 
fail to sell its products at its suggested 
minimum resale prices, or to cut off whole- 
salers because they in turn sell to stich 
retailers. Nor is there any threat or sub- 
stantial probability or likelihood that Parke, 
Davis will contract, combine or conspire 
with others to fix or maintain prices or 
terms or conditions of sale for its products 
in the District of Columbia and Virginia. 


[Wholesalers—Conspiracy] 


28. The Complaint also charges that 
Parke, Davis combined and conspired with 
five wholesalers to fix the prices at which 
the wholesalers could resell the products 
of Parke, Davis. The evidence shows that 
the wholesalers were familiar with Parke, 
Davis’ policies as stated in Parke, Davis’ 
wholesaler catalogue and had for many 
years prior to June 1956 observed Parke, 
Davis’ suggested minimum resale prices 
because they each recognized that if they 
did not adhere to these prices Parke, Davis 
would not sell to them and they desired 
to continue as customers of Parke, Davis. 
There is no evidence that any of them made 
any agreement with Parke, Davis as to 
prices or that Parke, Davis ever solicited 
an agreement from any of them as to this 
matter. 

29. The evidence shows that in early 1956 
Washington Wholesale Drug Exchange, a 
co-operative, adjusted its practices in billing 
its customers on Parke, Davis goods so as 
not to credit any of its accounts with a 
cash discount on the face of the invoice, 
when Parke, Davis pointed out that it was 
crediting for a cash discount without proof 
that cash had in fact been paid. Its bill- 
ing practices were inconsistent with the 
suggested minimum resale price policy of 
Parke, Davis, which took no action to pre- 
vent the granting of cash discounts when- 
ever they had in fact been earned. Under 
the modified billing procedures, cash dis- 
counts were still granted in a different form. 
The evidence shows that in making this 
change in its billing practices, Washington 
Wholesale was merely conforming to Parke, 
Davis’ minimum resale price policy, and did 
not make any agreement as to price. 


Trade Regulation Reports 


Cited 1958 Trade Cases 
U.S. v. Parke, Davis & Co. 


74,261 


30. The Complaint also charges that 
Parke, Davis combined and conspired with 
five wholesalers to sell pharmaceutical prod- 
ucts only to retailers licensed to fill or dis- 
pense prescriptions. The evidence shows 
that the wholesalers were familiar with 
Parke, Davis’ policy in this respect as stated 
in Parke, Davis’ wholesaler catalogue and 
had for many years prior to June 1956 re- 
fused to sell Parke, Davis’ products to non- 
drug outlets because they each separately 
recognized that if they did not adhere to 
this policy, Parke, Davis would not sell to 
them and they desired to continue as 
customers of Parke, Davis. There is. no evi- 
dence that any of them made any agree- 
ment with Parke, Davis as to sales to 
non-drug outlets, or that Parke, Davis ever 
solicited an agreement from any of them 
as to this matter. 


[Independent Action] 


31. There is no evidence that at any time 
during the period covered by the Govern- 
ment’s proof Parke, Davis ever conferred 
or discussed its sales policies with more 
than one wholesaler or more than one re- 
tailer at a time, nor that it made the en- 
forcement of its policies as to any one 
wholesaler or retailer dependent upon the 
action of any other wholesaler or retailer. 


Conclusions of Law 


1. The evidence as a whole does not 
support the allegations of paragraphs 13 
through 16 of the Complaint. 


2. Defendant Parke, Davis did not com- 
bine, conspire or enter into an agreement, 
understanding or concert of action with the 
alleged co-conspirators or anyone else in- 
volving the District of Columbia or the 
State of Virginia to the effect that on sales 
of pharmaceutical products manufactured 
by defendant Parke, Davis the wholesaler 
co-conspirators and retailer co-conspirators 
would adhere to resale prices fixed by de- 
fendant Parke, Davis. 


3. Defendant Parke, Davis did not com- 
bine, conspire or enter into an agreement, 
understanding or concert of action with the 
alleged co-conspirators or anyone else in- 
volving the District of Columbia or the 
State of Virginia to the effect that the de- 
fendant and the wholesaler co-conspirators 
would refuse to sell pharmaceutical prod- 
ucts manufactured by defendant Parke, 
Davis to retailers who did not agree to 
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adhere to resale prices fixed by defendant 
Parke, Davis. 


4. Defendant Parke, Davis did not com- 
bine, conspire or enter into an agreement, 
understanding or concert of action with the 
alleged co-conspirators or anyone else in- 
volving the District of Columbia or the 
State of Virginia to the effect that the 
retailer co-conspirators would not advertise 
pharmaceutical products manufactured by 
defendant Parke, Davis at prices lower than 
the resale prices fixed by defendant Parke, 
Davis. 


5. Defendant Parke, Davis did not com- 
bine, conspire or enter into an agreement, 
understanding or concert of action with the 
alleged co-conspirators or anyone else in- 
volving the District of Columbia or the 
State of Virginia to the effect that the de- 
fendant and the wholesaler co-conspirators 
would refuse to sell pharmaceutical prod- 
ucts manufactured by defendant Parke, 
Davis to retailers who advertised such prod- 
ucts at prices lower than the resale prices 
fixed by defendant Parke, Davis. 


6. Defendant Parke, Davis did not com- 
bine, conspire or enter into an agreement, 
understanding or concert of action with the 
alleged co-conspirators or anyone else in- 
volving the District of Columbia or the 
State of Virginia to the effect that the de- 
fendant would induce, coerce and compel 
wholesalers not to sell pharmaceutical prod- 
ucts manufactured by defendant Parke, 
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Davis to retailers who sold or advertised 
such products at prices lower than the re- 
sale prices fixed by defendant Parke, Davis. 


7. Defendant Parke, Davis did not com- 
bine, conspire or enter into an agreement, 
understanding or concert of action with the 
alleged co-conspirators or anyone else in- 
volving the District of Columbia or the State 
of Virginia to the effect that defendant Parke, 
Davis and the wholesaler co-conspirators 
would sell pharmaceutical products manu- 
factured by defendant Parke, Davis only to 
retailers licensed to fill or dispense pre- 
scriptions. 


8. No violation of Section 1 of the Sher- 
man Act has been shown. 


9. No violation of Section 3 of the Sher- 
man Act has been shown. 


10. In view of defendant’s changed prac- 
tices and the other facts found by this Court 
in connection therewith, the awarding of 
injunctive relief would be neither necessary 
nor appropriate, even had the defendant, 
contrary to this Court’s findings, been found 
to have engaged in unlawful practice ac- 
tivities. 

11. Plaintiff has shown no right to relief 
upon the facts and law, and defendant’s 
timely motion for dismissal, under Rule 
41(b) is granted, and judgment in favor of 
the defendant shall be entered in accord- 
ance with these findings of fact and con- 
clusions of law. 


[] 69,080] E. G. Kingsbery, et al. v. Phillips Petroleum Company, et al. 
In the Court of Civil Appeals, Third Supreme Judicial District of Texas, at Austin. 


No. 10,585. Filed July 2, 1958. 


From District Court of Travis County, 53rd Judicial District, No. 104,958. HonoraBLe 


J. Harris GARDNER, Judge. 


Texas Antitrust Laws 


Combinations and Conspiracies Under State Laws—Refusal to Deal—Termination of 
Agency Contract—Persuasion by Competitor.—In an action by a petroleum products 
jobber charging a petroleum producer and a competing jobber with a conspiracy to cancel 
his jobbership in violation of the Texas antitrust laws, the trial court’s judgment for the 
defendants was affirmed. There was no evidence of any agreement to do any illegal or 
wrongful act. The producer, under the terms of the jobbership contract, had the legal 
right to cancel the contract upon sixty days’ notice. The competing jobber, as a business 
competitor of the plaintiff-jobber, had the right to persuade the producer, by lawful means, 
to exercise its right to cancel the contract and award the jobbership to him. : 

See Combinations and Conspiracies, Vol. 1, § 2337.46. 


For the appellants: Tisinger & Sloan, and Hollers & O’Quinn, Austin, Tex. 
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For the appellees: Rayburn L. Foster and Harry D. Turner, Bartlesville, Okla.; 
R. K. Batten and E, H. Brown, Houston, Tex.; and Black & Stayton, and F. L. Kuy- 


kendall, Austin, Tex. 


[Parties] 


Rosert G, Hucues, Associate Justice [Jn 
full text except for omissions indicated by 
asterisks]: Appellants are E. G. Kingsbery, 
Everett D. Bohls, Ed D. Bridges and Reed- 
Phillips Oil Company, Inc. 


Appellees are Phillips Petroleum Com- 
pany, a private corporation, E. S. Nelson, 
J. P. Welch and R. D. Evans, employees of 
Phillips, and John D. Beasley and the Cap- 
itol City Oil Company, a private corporation. 


[Causes of Action] 


Appellants’ alleged cause of action is for 
damages for (1) breach of an oral contract 
entered into between Phillips and Kings- 
bery on or about February 22, 1955, orally 
amended January 16, 1956, whereby it was 
agreed that Kingsbery and his associates 
would have a jobber agency for the sale of 
Phillips’ products in Austin for a period of 
twenty years from February 22, 1955; (2) 
alleged conspiracy of appellees to violate 
Art. 7428, V. A. C. S. (Antitrust Act); (3) 
(alternatively) alleged tortious interference 
on the part of individual appellees to bring 
about a repudiation of the contractual rela- 
tions between Phillips and appellants and a 
conspiracy among all appellees to effect such 
repudiation; (4) alleged malicious interfer- 
ence on the part of appellee Beasley to bring 
about a breach of contractual relations be- 
tween Phillips and appeilants. 


[Jury Disagreed] 


This case was tried to a jury which was 
unable to agree on a verdict and was dis- 
charged by the Court, following which the 
Court granted motions for judgment filed 
by appellees based primarily on their pre- 
viously filed motions for instructed verdict. 

We will view the evidence in a manner 
most favorable to appellants and will, for 
the most part, take our statement of the case 
from appellants’ brief. 


[Oral Agreements] 


Prior to 1955, Phillips did not have any 
retail outlets for the marketing and sale of 
its products in Travis County, because it had 
no pipeline arrangement in this area. Such 
an arrangement was made in either the latter 
part of 1954 or the early part of 1955. Phil- 
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lips desired a distributor for its products in 
this area with sufficient finances and experi- 
ence to compete in a highly competitive 
market; that is, to pioneer the sale of Phil- 
lips products. After an investigation by 
Phillips, it was ascertained that Kingsbery 
had operated as a jobber in the retail of 
gasoline and other petroleum products for 
many years in Austin and had sufficient 
finances to establish a jobber agency. Nu- 
merous negotiations were had between rep- 
resentatives of Phillips and Kingsbery, which 
culminated in a written contract and contem- 
poraneous oral agreements. 


Orally it was agreed that Kingsbery would 
have a jobber agency for twenty years in 
the sale of Phillips’ products at jobber prices 
and in such quantities as might be deter- 
mined by the merchandizing requirements 
of Kingsbery as purchaser of Phillips’ branded 
products. 


Kingsbery also orally agreed to organize 
a corporation to be known as Reed-Phillips 
Oil Company and to finance its operations 
for the first three years in a sum of not less 
than $200,000.00. 


It was further orally agreed between the 
parties that after Kingsbery had leased or 
built five filling stations, that Phillips would 
then come into Austin and match him sta- 
tion for station and dollar for dollar; the 
locations of stations to be built were to be 
determined by the parties and built accord- 
ing to Phillips’ plans and specifications. The 
stations to be built by Phillips would be 
leased to Kingsbery or the corporation for 
twenty years. It being understood between 
the parties that it would take approximately 
twenty years to amortize the land and build- 
ing costs of a new service Station. 


It was further orally agreed that Kings- 
bery would personnally guarantee all of the 
obligations of Reed-Phillips Oil Company 
to Phillips Petroleum Company in the pur- 
chase of such products bought from Phillips 
and Phillips orally waived any right of can- 
cellation of the jobber agency contract for 
a period of twenty years. 


[False Representation] 


Phillips, acting through Nelson, its agent, 
represented that it never cancelled a jobber 
agency contract. This representation was 
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shown to be false upon the trial of the case 
and that its falsity was known to Nelson at 
the time that it was made; further such rep- 
resentation was relied upon by Kingsbery 
as true, and he would not have invested the 
money he did nor accepted a jobber agency, 
but for such representations. 


[Written Agency Contract] 


The evidence further shows that on or 
about February 22, 1955, the Phillips Petro- 
leum Company entered into an agency in- 
strument executed by Phillips on the one 
hand and by the Reed-Phillips Oil Com- 
pany, Inc., signed by F. M. Reed, its Presi- 
dent, on the other, although the Reed-Phillips 
Oil Company was not incorporated until 
March 9, 1955* This latter instrument 
Kingsbery testified he never saw prior to 
its execution. It provided for a sixty day 
cancellation notice and ran from year to 
year and was terminated by Phillips by 
letter dated January 30, 1956. Kingsbery 
testified that the written instrument dated 
February 22, 1955, was not nor was it in- 
tended to be the contract between the par- 
ties, that the oral agreement was the con- 
tract between them. 


[Operation of Agency] 


Within the first 12 or 13 months of the 
operation of said jobber agency, Kingsbery 
and his associates expended in connection 
with the agency, the sum of $198,852.10, and 
in reliance upon the good faith of Phillips 
and its representatives that he had a jobber 
agency for twenty years, Kingsbery and his 
associates expended more than $164,000.00 
in the actual purchase of property, building 
a bulk plant, and constructing filling sta- 
tions. All of such station sites, prior to their 
purchase, were approved by representatives 
of Phillips Petroleum Company. In one in- 
stance, on July 1, 1955, Phillips’ agent, Nel- 
son, suggested that Kingsbery buy a location 
for a station site on the Burnet Road cost- 


1The written jobbership contract between 
Phillips and Reed-Phillips contains the follow- 
ing provisions: 

“Period of Contract 

“This contract shall be and remain in full 
force and effect for the primary term of one 
(1) year, beginning on April 1, 1955, and ending 
on March 31, 1956, and for successive periods 
of one (1) year thereafter unless and until either 
party shall notify the other in writing at least 
sixty (60) days prior to the expiration of the 
primary term or of any succeeding one-year 
period of its desire to terminate this contract, 
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ing the sum of $28,000.00. After this prop- 
erty was purchased, Nelson rejected this 
site and suggested that Kingsbery purchase 
another site, which he did. 


Kingsbery and his associates also entered 
into leases for the following filling stations: 
On or about October 4, 1955, they acquired 
a lease on the premises at 214 Congress 
Avenue for a term of ten years and eleven 
months at a rental in excess of $60,000.00; 
at 11th and Red River Street on or about 
June 14, 1955, for a period of ten years at 
a rental in excess of $10,500.00; on May 25, 
1956, on the premises on Burnet Road from 
Hilliare Nitschke for a term of fifteen years 
at rentals in excess of $63,000.00; at 2617 
East 7th Street, a lease on part of the prem- 
ises for twenty years at a rental in excess of 
$15,590.00; on June 1, 1955, a lease at 4014 
South Congress Avenue for three years at 
a rental in excess of $6,300.00; at 8603 N. 
Lamar Blvd. on a month to month contract 
and agreed to pay rentals based on the 
gallons of gasoline sold; on May 1, 1956, a 
lease at 609 Airport Blvd. on a month to 
month basis, with rentals based upon the 
gasoline sold; in 1955, a station site on 
Barton Springs Road for a period of ten 
years at a rental in excess of $18,000.00; 
July 11, 1956, a lease on the filling station 
at 1811 Chicon Street for 12 months with 
rentals to be paid on the basis of the gallons 
sold. 


In addition to the $198,852.10 expended 
by appellants during approximately the first 
year of operation as Phillips’ jobber they 
became obligated to pay rentals over a 


period of twenty years in a sum in excess 
of $171,840.00. 


Towards the latter part of 1955, Phillips 
Petroleum Company was not wholly satis- 
fied with the operation of the jobber agency 
in Austin. Phillips’ representative suggested 
capitalization of Reed-Phillips be raised from 
$25,000.00 to $50,000.00. Appellant. Bridges 
was placed in charge of the Reed-Phillips 


whereupon the contract shall terminate at the 
end of the yearly period in which the notice is 
given. The term ‘contract year’ as used herein 
shall mean the one-year primary term of this 
contract and subsequent one-year periods, if 
any, between the same dates.’’ 

Section 17 of the contract reads as follows: 

“Entirety of agreement 

“This contract contains the entire agreement 
between the parties hereto, and there are no 
oral PIP ae: agreements or warranties affect- 
Ine ite” 
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Oil Company as President, and Kingsbery 
purchased the stock of F. M. Reed in the 
corporation. The corporation capital was 
raised from $25,000.00 to $50,000.00 by 
amendment of charter on January 10, 1956. 


At a meeting held at Kingsbery’s office in 
Austin on January 16, 1956, in which Phil- 
lips Petroleum Company was represented by 
appellees, J. P. Welch and R. D. Evans, it 
was expressly agreed between Phillips and 
Kingsbery that if Kingsbery would com- 
plete a filling station on East 7th Street and 
also on the Burnet Road and purchase the 
property at 42nd and Lamar Streets, that 
when the construction of a station at that 
latter location was substantially under way, 
then Phillips would come in and build three 
stations at locations to be determined be- 
tween the parties and according to Phillips’ 
plans and specifications; such stations to be 
leased to Reed-Phillips Oil Company and 
to be amortized over a period of twenty 
years. The agreement between the parties 
provided that the three stations to be built 
by appellants would be completed during 
the year 1956. It was contemplated that in 
the future, after Kingsbery and Phillips had 
each built three stations, that thereafter the 
parties would match each other station for 
station and dollar for dollar. 


The stations on East 7th Street and Bur- 
net Road were completed, and both of those 
stations were formally opened on June 23, 
1956, at which openings Phillips sent about 
fifteen or twenty representatives to aid in 
such openings. Kingsbery bought the prop- 
erty at 42nd and Lamar Blvd. at an expen- 
diture of $22,500.00. Phillips also sent its 
engineers to Austin, and they prepared a 
plot plan for a jobber-built service station 
at 42nd and Lamar Blvd. in Austin, and on 
or about May 9, 1956, construction began. 


After the meeting on January 16, 1956, no 
complaint was made by Phillips, either to 
Kingsbery or to his associates, as to their 
manner of performing their contract. Under 
the management of Ed D. Bridges, Reed- 
Phillips Oil Company had completed its 
pioneering of Phillips’ products and had in 
operation nine filling stations; had built two 
stations according to Phillips’ plans and 
specifications; that is, Phillips’ type stations ; 
had purchased property for the location of 
a third station, and the company was show- 
ing a profit. 
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In addition thereto, Kingsbery and his 
associates and the Reed-Phillips Company 
had obtained competent dealers for the op- 
eration of its nine stations. 


In addition to building these stations, 
Kingsbery and his associates, at the sugges- 
tion of Phillips, were constantly looking for 
new locations and obtaining leases on addi- 
tional stations, building up the commercial 
accounts for the company, and generally 
placing Phillips’ products on the map in 
Austin and Travis County. 


[Termination of Agency] 


On July 14, 1956, Reed-Phillips wrote 
Phillips the following letter: 


_ “The competitive situation here is caus- 
ing some complications I feel you should 
know about. They are going around tell- 
ing our customers and prospective custo- 
mers that we are going to receive a letter 
about August or September Ist telling us 
that we are out of business. In spite of 
this we have picked up two nice commer- 
cial accounts and a filling station account 
of ten to twelve thousand gallons in the 
past ten days. 

“We are enclosing herewith a signed 
request for a Philmatic Imprinter for the 
new station, which we will begin servic- 
ing Wednesday of the coming week. I 
will appreciate it if you will start this 
through the proper channels at your ear- 
liest convenience.” 


On July 19, 1956, Phillips sent Reed- 
Phillips the following letter: ” 

“This is to notify you that effective with 
the close of business August 18, 1956, 
Phillips Petroleum Company will cease 
to sell and/or deliver any of its products 
or merchandise to Reed-Phillips Oil Com- 
pany, Austin, Texas. 

“It is requested that you arrange for 
delivery to a representative of Phillips 
Petroleum Company on August 20th such 
advertising material as bears the Phillips 
Petroleum Company trademarks. Receipt 
for it will be given you.” 

On July 1, 1956, Phillips gave a jobber- 
ship to the Capito] City Oil Company owned 
by John Beasley, for the distribution of its 
products in Austin. 


[Conspiracy Charged] 


Appellants contend, from evidence which 
we will refer to later, that it is only reason- 
able to conclude that as a condition for 


2 Phillips continued to supply Reed-Phillips 
with petroleum products notwithstanding its 
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prior termination of Reed-Phillips jobbership, 
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taking such jobbership Beasley required 
Phillips to terminate its dealings with Reed- 
Phillips and that such evidence raises the 
issue of a conspiracy between Phillips, its 
named employees and Beasley and Capitol 
City Oil Company, the object of which was 
to cause Phillips to repudiate its business 
relationship with Reed-Phillips. 


[Relief Sought] 


In their original petition appellants prayed 
as follows: 


“Wherefore, Plaintiffs pray that imme- 
diately and without notice, this Court tem- 
porarily restrain the Defendants from in any 
manner discontinuing or causing to be discon- 
tinued the delivery of the petroleum prod- 
ucts to Plaintiff corporation, and from doing 
any act calculated to cause the Sinclair Re- 
fining Company to discontinue such deliv- 
eries and that upon hearing a temporary 
injunction be granted in the same terms, 
and upon final hearing that such injunction 
be made permanent, and that Defendant 
Phillips Petroleum Company be enjoined to 
specifically perform the jobbership contract 
with Plaintiff corporation, and in the alter- 
native Plaintiffs pray for the aforesaid dam- 
ages, and all costs of suit and general relief.” 


[Temporary Injunction] 


On September 5, 1956, the trial court en- 
tered its order granting the temporary in- 
junction prayed for by appellants, the per- 
tinent language of such order reading as 
follows: 


“Tt is therefore Ordered, Adjudged and 
Decreed that the Clerk issue a temporary 
injunction restraining Defendants Phillips 
Petroleum Company, E. S. Nelson, J. P. 
Welch, and R. J. Evans from discontinu- 
ing the delivery of Phillips petroleum 
trade-marked products or its other prod- 
ucts or merchandise to Plaintiff Reed- 
Phillips Oil Company in the same manner 
as such deliveries have been heretofore 
made and are now being made, and from 
doing any act calculated to bring about 
any discontinuance or modification of such 
service, and from doing any act or suffer- 
ing to remain outstanding any order cal- 
culated to suggest to or direct Sinclair 
Refining Company to fail to continue its 
service to Reed-Phillips Oil Company.” 


The temporary injunction remained in ef- 
fect until November 4, 1957, when it was 
dissolved upon appellants’ request, they hav- 
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ing abandoned their prayer for specific per- 
formance. 


During the period of more than one year, 
from September 5, 1956, to November 4, 
1957, Phillips complied with the temporary 
injunction by supplying Reed-Phillips with 
more than one million gallons of gasoline, 
with large amounts of oil and other petro- 
leum products, and with tires, batteries and 
other accessories. 


[Alleged Errors | 


Appellants’ fifteen points are mainly to 
the effect the Court erred in taking the case 
from the jury and rendering judgment be- 
cause there was sufficient evidence to sup- 
port a recovery upon the grounds alleged in 
their pleadings or that the Court erred in 
taking such action because of the incorrect- 
ness of various defenses interposed by ap- 
pellees. Since the nature of these defenses 
is such that if one or more be sustained re- 
covery by appellants is precluded we believe 
a primary consideration of appellees’ counter- 
points will be the best procedure in dispos- 


ing of this appeal. 
x ok Ox 


[Right to Cancel Agency] 


The record shows that the Capitol City 
Oil Company was chartered July 9, 1956. 
It is also shown that Beasley did not make 
an appearance in the subject matter of this 
controversy until March 21, 1956, when 
Nelson (Phillips) discussed with him a job- 
bership contract and Beasley asked Nelson 
to cancel the Reed-Phillips contract but 
Nelson refused. This date was subsequent 
to Phillips’ letter of January 30, 1956, to 
Reed-Phillips cancelling the contract of Feb- 
ruary 22, 1955. 


Since we have held that the written con- 
tract of February 22, 1955, is the only en- 
forceable contract established and since such 
contract was by its express language termi- 
nated by either party upon 60 days notice, 
Phillips had the legal right to cancel and the 
other appellees had the legal right to per- 
suade or attempt to persuade Phillips to 
exercise that right if a legitimate purpose 
of their own was served. Delz v. Winfree, 
Norman and Pearson, 80 Tex. 400, 16 S. W. 
111, Restatement, Torts, Sec. 768. 


Beasley was a business competitor of 
Reed-Phillips and it was entirely legitimate 
for him to persuade Phillips by lawful means 
to exercise its right to cancel the contract 
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with Reed-Phillips and give the jobbership 
to him. 

As before noticed it must also be remem- 
bered that Phillips did not actually breach 
any contract, oral or written, with Reed- 
Phillips. 


[No Antitrust Violation] 
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Court stated: “As a practical matter, the 
only thing which can be enjoined is an 
illegal agreement,” and again “An agree- 
ment to do acts which are themselves legal 
. is not enough.” 
There is no evidence here of any agree- 
ment on the part of appellees to do any 


illegal or wrongful act. 


[Motive] 


If it be said that the motive of appellees 
are bad the reply is that motives are imma- 
terial under the rule that “If an act be lawful 
. . . am improper motive does not render 
it unlawful. . . . Malicious motives make a 
bad case worse, but it cannot make that 
wrong which, in its own essence, is lawful.” 
Griffin v, Palatine Ins. Co., 235 S. W. 202, 
Texas Comm. of App., quoting from Bohn 
v. Hollis, 54 Minn., 223, 55 N. W. 1119. 


[A firmed] 


The judgment of the Trial Court is af- 
firmed. 


The charge of conspiracy to interfere with 
the contractual rights of Reed-Phillips must, 
therefore, fail as also must the charge of 
conspiracy to violate the antitrust laws of 
this State. 


A civil conspiracy was defined by this 
Court in Bartelt v. Lehmann et al., 207 S. W. 
2d 131, writ refused: 


“A civil conspiracy is a combination of 
two or more persons by concerted action 
to accomplish an unlawful purpose, or to 
accomplish some purpose not in itself un- 
lawful by unlawful means.” 

In Arkansas Fuel Oil Company v. State 
[1955 Trape Cases $68,070}, 154 Tex. 573, 
280 S. W. 2d 723, an antitrust action, the 


[7 69,081] Erone Corporation; Hempstead Theatre Corporation; Rivoli Theatre 
Corporation; Glen Cove School Street Corporation; Calderone Valley Stream Corpora- 
tion; Calderone Mineola ‘Theatre Corporation; Westbury Theatre Corporation; Mineola 
Theatre Operating Co., Inc.; Calderone Rivoli Operating Corp.; Hempstead Operating 
Company, Inc. v. Skouras Theatres Corporation; Metropolitan Playhouses, Inc.; Combined 
Century Theatres, Inc.; Century Management Corporation; Frankstram Realties, Inc.; 
Rock-Brook Realties, Inc.; Grenek Realties, Inc.; Sunny-Bliss Realties, Inc.; Merja Real- 
ties, Inc.; Jamaica Theatre Company, Inc.; Celtic Realty, Inc.; Mansett Realty Corpora- 
tion; Fourtown Realty Corporation; Threesite Realty Corporation; Wayne Realty 
Corporation; Merrick Realty Corporation; Grupenel Realty Corporation; Century Circuit, 
Inc. (Del.); Century Circuit, Inc.; George P. Skouras, Spyros S. Skouras, Henry C. 
Kiner, Jr., and Leslie Schwartz. 


In the United States District Court for the Southern District of New York. Civ. 
105-311. Filed June 12, 1958. 
Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Damages and Injunctive Relief—Pre- 
trial Procedures—Production of Evidence—Interrogatories——In a treble damage action 
where owners and operators of motion picture theatres charged that other such owners and 
operators conspired to eliminate competition in the exhibition of pictures and operation of 
theatres, the defendants’ motion to strike or modify certain interrogatories was denied as 
to all general objections and as to certain specific objections. Among other things, it was 
held that the plaintiffs were entitled to information relating to periods of time barred by 
the statute of limitations, that interrogatories likely to lead to evidence of pooling agree- 
ments were relevant even though such agreements were with strangers to the action, and that 
even if the operation of other theatres was not expressly controlled by the pooling agree- 
ments, their runs and clearances and competitive position might be relevant to the reason- 
ableness of the runs and clearances of the plaintiffs’ theatres. 


See Private Enforcement and Procedure, Vol. 2, { 9013.875. 

For the plaintiffs: Bernard Bernstein (Milton Pollack and Stanley D. Halperin, of 
counsel), New York, N. Y. 
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For the defendants: Weisman, Celler, Allan, Spett & Sheinberg (Adolph Kaufman 
and Ralph J. Schwarz, Jr., of counsel), New York, N. Y., for Skouras defendants; and 
Zalkin & Cohen, New York, N. Y., for Century defendants. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1957 Trade Cases {| 68,815 and 1956 Trade Cases {| 68,299. 


Memorandum 
[Interrogatortes] 


Dimock, District Judge [In ful] text] ; This 
is a motion by defendants pursuant to Rule 
33, F. R. Civ. P., to strike or modify inter- 
rogatories propounded by plaintiffs dated 
December 19, 1957, and modified by a mem- 
orandum of plaintiffs’ attorney dated March 
3, 1958. 


[Damage Action—Plaintif's] 


The action is one for treble damages and 
injunctive relief under the anti-trust laws. 


15USaGys it ef-seg: 


Five of the plaintiffs each own or owned 
a motion picture theatre which it leased to 
defendant Metropolitan Playhouses, Inc. or 
its predecessor in interest and which was 
operated by defendant Skouras Theatre 
Corporation. The rental paid to plaintiffs 
was measured in part by a percentage of 
gross operating receipts. These plaintiffs 
are referred to hereinafter as the landlord 
plaintiffs. 


Five other plaintiffs are or were oper- 
ators or owners and operators of two other 
motion picture theatres.. These plaintiffs 
are referred to hereinafter as the operator 
plaintiffs. 


All of the theatres involved are located 
in or near Nassau County, New York. 


[Defendants] 


Defendants are in the business of owning, 
leasing and managing motion picture thea- 
tres and exhibiting motion pictures. The 
defendants will be referred to hereinafter 
as the “Skouras defendants”? and the “Cen- 
tury defendants” *. 


[Conspiracy Charged] 


The last amended complaint alleges in 
substance that defendants formed in 1934, 


and continued until the date of the filing 
of the complaint, a combination and con- 
spiracy to eliminate competitors in the ex- 
hibition of motion pictures and in the operation, 
management, leasing, and ownership of 
theatres in Nassau County, New York and 
the Metropolitan New York area. The al- 
leged effect of the combination and con- 
spiracy was in part to deprive plaintiffs’ 
theatres of the more favorable runs and 
clearances to which each would have been 
entitled in a competitive market. 


[Wide Scope of Issues] 


Although this is an action against oper- 
ators and owners of theatres and no dis- 
tributors are involved, the opinions of the 
Supreme Court in U. S. v. Paramount Pic- 
tures [1948-1949 TrapE CAsEs { 62,244], 334 
U. S. 131, and cases arising out of it illus- 
trate the wide scope of issues that may be 
relevant here. For example there are many 
detailed factors, such as admission prices, 
operational policies, and the character and 
location of the theatres, which are neces- 
sary to a proper determination of whether 
plaintiffs are entitled to the runs and clear- 
ances which they claim the conspiracy de- 
prived them of. U. S. v. Paramount Pictures 
supra at 145-46. Theatre Enterprises v. Para- 
mount [1954 TRADE CAsEs f 67,640], 346 U. S. 
Do7. 


[General Objections] 


The scope of the possible issues covered 
by the information sought by the interroga- 
tories is generally within the bounds of 
relevancy in a case of this nature. De- 
fendants’ general objection on the ground 
that the question of damages is premature 
must be rejected since information relevant 
to damages overlaps information relevant 
to priority of runs and clearances. 


The geographical area covered, which is 
Nassau County and part of Suffolk and 


1 Judge Cashin in an unreported opinion dated 
September 5, 1957 dismissed the complaint as to 
owners who did not lease to defendants and did 
not operate the theatres. 

*This group includes Skouras Theatres Cor- 
poration, Metropolitan Playhouses, Inc., Jamaica 
Theatre Company, Inc., Grenek Realties, Inc., 
Merja Realties, Inc. and George F. Skouras. 
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’ This group includes Combined Century 
Theatres, Inc., Century Management Corpora- 
tion, Frankstram Realties, Inc., Rock-Brook 
Realties, Inc., Sunny-Bliss Realties, Inc., Celtic 
Realty, Inc., Mansett Realty Corporation, Four- 
town Realty Corporation, Threesite Realty Cor- 
poration, and Wayne Realty Corporation. 
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Queens Counties, is sufficiently limited and 
defendants’ objections in this respect are 
denied. See Hopkinson Theatre v. RKO 
Radio Theatres [1956 Trape Cases { 68,286], 
PI Sea oY oh On tg Ra 9, e825. 


Considering the amendments made by 
plaintiffs’ memorandum dated March 3, 
1958, defendants’ scattered objections on 
the ground of vagueness are denied. Gen- 
eral objections on the ground that the in- 
formation sought is a matter of public 
record and that “opinions, conclusions and 
contentions” are called for are without merit. 
Blane, Lambo, D.C. S; DN. Y..20 BOR. D, 
411, 415, Gagen v. Northam Warren Corp., 
IDRC SD ge Nag yw Oi eR 44 a AG: 


The interrogatories as amended are not 
overly burdensome or oppressive as de- 
fendants contend. Much of the information 
will undoubtedly be available because de- 
fendants will need it in the preparation of 
their defense. In light of the liberal inter- 
pretation that must be given to the rules of 
discovery procedure and the wide scope of 
possible issues in the case the interrogatories 
are not subject to the general objection that 
they are burdensome and oppressive. See 
e. g. Caldwell-Clements, Inc, v. McGraw-Hill 
Pub. Co, [1952 Trapve Cases { 67,261], D. C. 
SAD NE Yea Qe Re» 53.1. 


[Specific Objections] 


This leaves the specific objections of de- 
fendants which I proceed to discuss. 


Defendants first object to a definition at 
the beginning of the interrogatories stating 
that: 


“Reference herein or in these interroga- 
tories to any defendant or to ‘you’ or 
‘your’ is intended to include each defend- 
ant referred to, its subsidiaries and corpo- 
rations controlled by it and the predecessors 
in name of such defendant or such sub- 
sidiaries or controlled corporations; and 
corporations consolidated or merged with 
such defendant or with any such sub- 
sidiaries, controlled corporations or pred- 
ecessors in name, and subsidiaries of or 
corporations controlled by such merged 
or consolidated corporations.” 


Cited 1958 Trade Cases 
Erone Corp. v. Skouras Theatres Corp. 
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Defendants contend that because of this 
statement the interrogatories are in effect 
addressed to persons who are not parties, 
contrary to Rule 33. I do not so construe 
it; it merely requires defendants to supply 
information which may be known to other 
corporations yet available to defendants. 
Rule 33 provides: 


“Any party may serve upon any ad- 
verse party written interrogatories to be 
answered by the party served or, if the 
party served is a public or private cor- 
poration or a partnership or association, 
by any officer or agent, who shall furnish 
such information as is available to the 
party.” 

If subsidiaries or controlled corporations 
possess the desired information and defend- 
ants’ control over them is such that the 
information is ‘available’ to defendants, 
defendants may not refuse to answer be- 
cause the source of the information is a 
separate corporate entity. If the information 
sought is not ‘‘available” to defendants they 
may so state. Greenbie v. Noble, D. C. S. D. 
N. Y., 18 F. R. D. 414; see Leonia Amuse- 
ment Corp. v. Loew's Inc, [1955 TRADE CASES 
Osis] MD NGaS) DN ea Satt. Re DeS 033 
506.* 
[First Run Theatres] 


Defendants object to all interrogatories 
relating to first run theatres as irrelevant to 
a determination of the rights of second run 
theatres, citing T. C. Theatre Corp. v. Warner 
Bros. Pictures [1954 Trape Cases § 67,761], 
IDE CRESI DP IN NE Gp DIGI IR ID. Sie aun 
Vilastor Kent Theatre Corp. v, Brandt [1955 
TRADE Cases J 68,102], D. C. S. D. N. Y., 18 
F. R. D. 199. These cases hold merely that 
records of first run theatres are irrelevant 
to a claimed deprivation of second runs. 
In this case, however, defendants concede 
that plaintiffs claim deprivation of first runs 
ahead of all other theatres for the Calderone 
and the Rivoli Theatres. See Broadway & 
Ninety-Sixth St. Realty Co. v. Loew's Inc. 
[1958 Trape Cases { 68,940], D. C. S. D. 
N. Y., 21 F. R. D. 347, 356. 


4 Defendants rely on Savannah Theatre Co, v. 
Lucas & Jenkins, D. C. N. D. Ga., 10 F. R. D. 
461, and Stanzler v. Loew’s Theatre and Realty 
Corp. [1956 TRADE CASES { 68,439], D. C. 
D. R. I., 19 F. R. D. 286, 289. The former was 
decided in 1943, prior to the 1946 amendment 
to Rule 33, which then provided that an inter- 
rogatory must be answered ‘‘by any officer 
‘thereof competent to testify in its behalf’’, See 
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4 Moore, Federal Practice, 2d ed. par. 33.01, 
p. 2253. The latter case, citing the Savannah 
case, states that ‘‘Rule 33 requires that the 
answering officer of a corporation shall furnish 
such information as is within the knowledge 
of the officer of such corporation’’. I do not 
believe this to be a correct interpretation of 
the rule as amended. 
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[Statute of Limitations] 


Defendants object to interrogatories 2, 3, 
4, 6, 8, 10, 11, 12, 13, 20 and 29, which ask 
for information running back to 1926. The 
period barred by the statute of limitations 
runs up to 1949. Plaintiffs claim that the 
conspiracy began in 1934 but that a prede- 
cessor of defendant Metropolitan Play- 
houses, Inc., leased several of plaintiffs’ 
theatres in 1929 and that defendant Skouras 
Theatre Corporation or George P. Skouras 
began operating several of the theatres in 
1931. The Skouras defendants object on the 
ground that Skouras Theatres Corporation 
was not organized until after 1934. The 
latter contention is not in itself a valid 
ground of objection. See Hillside Amuse- 
ment Co. v. Warner Bros. Pictures, D. C. 
SDN SYA A 7aE BRAID ZO0NZ62, 


Plaintiffs contend that they are entitled 
to information as to the theatres and their 
operations prior to 1934 for comparison with 
the results of the operations of the theatres 
after the conspiracy which they claim will 
aid in proving the existence of the con- 
spiracy. Plaintiffs also contend that the 
history of the theatre industry in Nassau 
County is relevant to a determination of 
whether or not plaintiffs’ theatres are en- 
titled to the runs and clearances which they 
claim they were deprived of as a result of 
the conspiracy. 


These are legitimate purposes of inter- 
rogatories in an action of this nature. Leonia 
Amusement Corp. v. Loew’s Inc., supra at 507, 
Hillside Amusement Co. v. Warner Bros. 
Pictures, supra. The circumstances under 
which defendants acquired their interest in 
the pooled theatres and the operation of 
the theatres during the period of these 
agreements may be issues in the case. See 
U. S. v. Paramount Pictures, supra at 152. 
The interrogatories should, however, be 
limited to the extent necessary to achieve 
those purposes. Defendants began to ac- 
quire their interests in 1929. A period of 
five years prior to the formation of the 
conspiracy in 1934 should be quite adequate 
for the purpose of comparison. In addition, 
plaintiffs both owned and operated their 
theatres prior to 1929 and they should have 
in their possession the information asked 
for. The interrogatories stated above as 
running back to 1926 need only be answered 
back to 1929. Defendants’ objection is 
otherwise denied. 
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[New Theatres] 


Interrogatory 9 relating to construction 
of new theatres and the purchase of sites 
for that purpose is admittedly relevant back 
to 1947. As amended by plaintiffs’ conces- 
sion to limit it to a period beginning in 1945 
this interrogatory is not unreasonable and 
is allowed as so limited. 


Defendants object to the above interroga- 
tories insofar as they refer to five theatres 
referred to as the Syosset group. Defend- 
ants’ ground of objection that the theatres 
were built or that operations began after 
the filing of the complaint in this action is 
untenable. Plaintiffs could amend their 
pleading to include that period. Caldwell- 
Clements, Inc. v. McGraw-Hill Pub. Co., supra 
at 53o: 


Plaintiffs contend that these interroga- 
tories are relevant in that the Syosset group 
of theatres exhibit the same motion pictures 
in the same geographical area as the Calder- 
one and the Rivoli, two of the landlord 
plaintiffs’ theatres, except that the Syosset 
group of theatres has obtained preferred 
runs which plaintiffs claim their theatres 
would have had but for the conspiracy. 


[Stranger to Action] 


The fact that the information pertains to 
a stranger to the action is not in itself a 
valid ground of objection. See Broadway & 
Ninety-Sixth St. Realty Co. v. Loew's Inc., 
supra at 357. The interrogatories are rele- 
vant and defendants must answer if the 
information is “available” to them. Defend- 
ant Skouras does not deny that it is a part 
owner of the Syosset group of theatres and 
that it has an interlocking relationship with 
Associated Prudential Theatres, Inc., the 
other joint owner, so as to make the in- 
formation “available” to it. 

Objections to interrogatories 20, 21 and 
29 relating to Associated Prudential Thea- 
tres, Inc. on the ground that it is a stranger 
to the action are also overruled. Interroga- 
tories likely to lead to evidence of pooling 
agreements, as plaintiffs contend with re- 
spect to these three, are relevant even though 
such agreements are with strangers to the 
action. Broadway & Ninety-Sixth St. Realty 
Co. v. Loew's Inc., supra at 357-58. 

A similar objection is made to interroga- 
tories 7 and 8 on the ground that they 
should be limited to theatres subject to the 
pooling agreements. Interrogatory 7 relates 
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to the key issue of attempts to secure favor- 
able runs and clearances. Interrogatory 8 
seeks identification of any reports on the 
subject of competition among theatres in 
Nassau County. Both of these interroga- 
tories apply to those theatres identified by 
defendants in answer to interrogatory 2. 
These theatres are within the geographical 
area in which the conspiracy is alleged to 
be operating. The runs and clearances of 
these theatres and their competitive position 
may be relevant to the reasonableness of 
the runs and clearances of plaintiffs’ thea- 
tres and even if, as defendants say, the 
operation of some of them was not ex- 
pressly controlled by the pooling agreements, 
that would not make these interrogatories 
irrelevant as to those theatres. See Broad- 
way & Ninety-Sixth St. Realty Co, v. Loew’s 
Inc., supra at 355-56; U. S. v. Paramount 
Pictures, supra at 145-46. 


[Information Already Furnished] 


The Skouras defendants object to inter- 
togatories 4(a), (b), and (c), and 5(a) 
through 5(e) insofar as they apply to the 
theatres that the landlord plaintiffs own 
and lease to defendants on the ground that 
plaintiffs as landlords have been furnished 
with substantially all of the information 
asked for during the period of operation 
by the Skouras defendants as lessees. It is 
true that the mere fact that matters are 
within the knowledge of the examining 
party or are matters of public record will 
not be a valid ground for objection where 
answers to the interrogatories may be valu- 
able as admissions on issues in the case. 
Broadway & Ninety-Sixth St. Realty Co. v. 
Loew’s Inc. supra at 357; 4 Moore supra at 
par. 26.21, pp. 1042-84. On the other hand 
where defendants have already furnished 
the information to plaintiffs it would be 
unreasonable to require them to undertake 
to do it again. See Leonia Amusement Corp. 
v, Loew’s Inc., supra at 507-8. 

In addition, the information asked for 
by these interrogatories is in the nature of 
statistical data, for example the daily box 
office receipts of a theatre. It is not likely 
that the parties will be at issue as to their 
accuracy so that interrogatories to secure 
admissions would serve no useful purpose. 
Where admissions are desired upon matters 
that will probably not be in dispute it is 
better to proceed by requesting admissions 
pursuant to Rule 36. 4 Moore, supra, at 
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par. 36.02, p. 2706. This objection is sus- 
tained to the extent that when defendants 
have already furnished plaintiffs with the 
information sought they need do no more 
than say so; otherwise they must answer 
the interrogatories. 


The Skouras defendants’ objection to 
interrogatory 3(c) is sustained insofar as 
it applies to the landlord plaintiffs’ theatres 
and their objection to interrogatory 3(d) is 
sustained insofar as it applies to the land- 
lord plaintiffs’ theatres during periods while 
they owned them. The dimensions and 
frontages of the lands and the tax valua- 
tions of the theatres should be known to 
their owners. 


[Compilation of Data] 


Defendants object to interrogatories 5(a) 
through (e) and (i) on the ground that they 
are burdensome and expensive and that 
they require daily figures which may be ob- 
tained from books and records which plain- 
tiff may move for production of pursuant to 
Rule 34. The mere fact that an interroga- 
tory calls for research and compilation of 
data is not reason for disallowing it. See 4 
Moore, supra at par. 33.20, pp. 2314-16. The 
court may determine, however, that the 
compilation is so extensive that the exam- 
ining party should be required to prepare 
the data itself from the books and records. 
Konczakowski v. Paramount Pictures [1957 
TRADE CASES { 68,788], D. C. S. D. N. Y., 20 
F. R. D. 588, 593; Caldwell-Clements, Inc. 
v. McGraw-Hill Pub. Co., supra, at 544; see 
Leonia Amusement Corp. v, Loew’s Inc., 
supra. Interrogatories 5(a) through (e) and 
(i) which require receipts and other data 
on a daily basis are the only interrogatories 
which I find to be so detailed that plaintiffs 
should compile the answers themselves. 
Defendants must answer the interrogatories, 
however, to the extent of stating whether 
such information is available in books, rec- 
ords or documents and describing such 
books, records and documents on which 
plaintiffs can base a motion to produce. See 
4 Moore supra at par. 34.07. 


[Confidential Information] 


Defendants object to interrogatories 4(d), 
5(i) and 10(a), which ask for information 
relating to film rentals paid by defendants 
to distributors, on the ground that the in- 
formation is confidential in nature. Since 
the information is not privileged, defend- 
ants’ claim will not bar the interrogatories 
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if they are otherwise relevant. This claim 
is merely a factor to be considered together 
with the necessity of the information to the 
examining party. Caldwell-Clement Inc. v. 
McGraw-Hill Pub. Co., supra at 545, cf. Gor- 
don, Wolf, Cowen Co. v. Independent Halvah 
& C. [1950-1951 Trapve Cases { 62,548], D. C. 
See Ne Yorke RD 700 6202-00 and taat 
the possibility of revealing any trade secret 
is outweighed by plaintiffs’ claim that this 
information is relevant to the issue of 
whether a particular theatre is entitled to 
certain runs and clearances. Rental terms 
and license fees were held to be an import- 
ant factor in determining whether a clear- 
ance was unreasonable in U, S. v. Paramount 
Pictures, supra at 146, and therefore these 
facts may be relevant in this case in deter- 
mining the reasonableness of the clearances 
plaintiffs received allegedly as a result of 
the conspiracy. 


[Repairs] 


Defendants object to interrogatories 4(j) 
and (h) which relate to repairs and replace- 
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ment of theatre equipment on the ground 
that they are irrelevant except as to the 
Valley Stream. The complaint alleges that, 
pursuant to the conspiracy, one of the 
Skouras defendants as lessee of the Valley 
Stream Theatre, failed to maintain it prop- 
erly. Data pertaining to maintenance of 
other theatres may be relevant to proof of 
the claim as to the Valley Stream. These 
interrogatories are allowed. 


[Refreshment Subsidiaries] 


Interrogatories 25, 26, and 27 relating to 
subsidiary corporations of defendants which 
sell refreshments in the theatres are allowed 
on the strength of plaintiffs’ claim that the 
refreshment concession was a subject of the 
pooling agreements which are the basis of 
the conspiracy. 

[Ruling] 


Defendants’ motions are granted to the 
extent. that I have sustained their objec- 
tions, otherwise denied. 


Settle order on notice. 


[{[ 69,082] United States v. Continental Can Company, Inc., and Hazel-Atlas Glass 


Company. 


In the United States District Court for the Southern District of New York. Civil 


No. 112-387. Filed July 14, 1958. 


Case No. 1301 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Pretrial Procedures—Interrogatories.—In an action charging that a can company violated 
Section 7 of the Clayton Act by acquiring a container company, the Government was 
required to answer interrogatories allegedly calling for “privileged”? matters and legal 
conclusions but did not have to answer those seeking evidence. The Government con- 
tended that certain of the interrogatories called for information gathered by the Federal 
Bureau of Investigation, and that the disclosure of such information would violate regu- 
lations of the Attorney General. It was held that the facts sought were appropriate sub- 
jects for interrogatories because they would have to be established at the trial in order for 
the Government to succeed in its suit. If the asserted privilege is to be rejected at the 
trial, there can be no cogent reason to respect it during pretrial proceedings. The court 
expressed doubt that any privilege existed under the facts but held that the Government, 
in coming into court as a party, had waived any such privilege. As to the interrogatories 
allegedly calling for legal conclusions or contentions, there was no reasonable basis for 
concealing them since they would have to be disclosed at the pretrial conference. How- 
ever, those interrogatories which sought the facts upon which the Government would rely 
to prove its various contentions were disallowed as requiring the presentation of its case 
in advance of trial. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.260, 8225.600. 


For the plaintiff: William H. McManus and John M. O’Donnell. Att art- 
ment of Justice, New York, N. Y. ae re a 
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‘For the defendants: 


Cited 1958 Trade Cases 
U. S. v. Continental Can Co., Inc. 
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Willkie, Farr, Gallagher, Walton & FitzGibbon (Mark F. 


Hughes and Helmer R. Johnson, of counsel), New York, N. Y., for Continental Can 


Co., Inc. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1957 Trade Cases {| 68,806 and 1956 Trade Cases {| 68,479. 


Opinion 
[Acquisition] 

SwNEY SucGARMAN, District Judge [Jn full 
text]: “The United States of America by 
its attorneys, acting under the direction 
of the Attorney General of the United States” 
brought suit on September 10, 1956 against 
Continental Can Company, Inc. and Hazel- 
Atlas Glass Company for a decree that the 
acquisition of Hazel-Atlas by Continental 
violated § 7 of the Clayton Act.* 


[Share of the Market} 


The complaint alleged iter alia that Con- 
tinental is the second largest manufacturer 
of metal cans, the fourth largest seller of 
plastic squeeze bottles, the second largest 
producer of crown caps and the second 
largest manufacturer of metal closures. It 
also alleged that Hazel-Atlas is the largest 
manufacturer of wide mouth glass bottles, 
the second largest manufacturer of all glass 
bottles and a manufacturer and seller of 
screw type metal closures. It further al- 
leged that makers of a variety of products 
packing their wares in metal cans, plastic 
bottles and glass bottles and using metal 
closures have a choice of the type of con- 
tainers they use and that Continental’s 
metal cans, plastic bottles and metal clo- 
sures compete for this market with Hazel- 
Atlas’ glass bottles and metal closures. It 
is further alleged that Continental’s acquisi- 
tion of Hazel-Atlas will eliminate or sub- 
stantially lessen that competition and tend 
to monopolize the field. 


[Interrogatories] 


Continental served interrogatories upon 
plaintiff which objected to some of them 
and noticed its objections for argument. 
The objections may be grouped into six 
classes: JI. Those seeking information to 
show Continental’s and Hazel-Atlas’ rela- 
tive status in the metal can, plastic bottle, 
glass bottle, wide mouth glass bottle, crown 
cap and metal closure industries where each 
defendant is so engaged. II. The amount 
of products packed in metal cans and plastic 
and glass bottles and the use of closures 
made by Continental and Hazel-Atlas. III. 
Capacities, production and cost data in the 
glass container field similar to that hereto- 
fore supplied by defendants in answering 
plaintiff's interrogatories pursuant to an 
Carlier order of this court. [Ve Data re 
use of raw materials in glass container mak- 
ing similar to that heretofore supplied by 
defendants in answering plaintiff's inter- 
rogatories pursuant to said earlier order of 
this court. V. Those seeking what plain- 
tiff characterizes as “legal conclusions, opin- 
ions and contentions.” VI. Those seeking 
what plaintiff charges is the detail of evi- 
dence by which plaintiff will prove the al- 
leged violation of §7 of the Clayton Act. 


i, 


Interrogatories 6(a), 7(a), 8, 9, 15(a) 
and 16(a) each in relation to an allegation 
of the complaint seek: 


Complaint 


Continental is the second largest manufac- 
turer of metal cans. 


Continental is the fourth largest domestic 
company in the sale of plastic squeeze 
bottles. 


115 US. C, Ay § 18. 
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Interrogatory 


[6(a)] The names, addresses and sales 
volume (in dollars and units) of the 
largest and third largest manufacturer 
of metal cans. 


[7(a)] The names, addresses and sales vol- 
ume (in dollars and units) of the largest 
and second, third and fifth largest manu- 
facturers of plastic bottles. 
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Complaint 


Hazel-Atlas is the second largest manufac- 
turer of all glass bottles. 


Hazel-Atlas is the largest manufacturer of 
wide mouth glass bottles. 


Continental is the second largest producer 
of crown caps. 


Continental is the second largest producer 
of metal closures. 


TH: 


Interrogatories 13 and 18 each in relation 
to an allegation of the complaint seek: 


Complaint 
A wide variety of products are packaged in 
metal cans, plastic and glass bottles by 
manufacturers who have and exercise a 
choice of either or all types of packing 
containers. 


Hazel-Atlas makes screw type metal closures 
for sealing a variety of products in glass 
bottles. Manufacturers and processors 
of these products have a choice of the 
type of closure they will use. 
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Interrogatory 


[8] The names, addresses and sales volume 
(in dollars and units) of the largest and 
third largest manufacturer of all glass 
bottles. 


[9] The names, addresses and sales volume 
(in dollars and units) of the second 
largest manufacturer of wide mouth glass 
bottles. 


[15(a)] The names, addresses and sales 
volume (in dollars and units) of the largest 
and third largest manufacturer of crown 
caps. 


[16(a)] The names, addresses and sales 
volume (in dollars and units) of the largest 
and third largest manufacturer of metal 
closures. 


Interrogatory 


[13] The names, addresses and volume 
(in dollars and units of each product) of 
the manufacturers and processors using 
metal cans, plastic bottles and glass bottles. 


[18] The names, addresses and volume (in 
dollars and units of each product) of the 
manufacturers and processors using closures 
of the types produced by each defendant. 


ie 


Interrogatories 32, 33, 34, 35 and 36 seek 
data as to the capacities, production and 
cost in the glass container industry similar 
to that supplied by defendant Hazel-Atlas 
in answering plaintiff's interrcgatories. 


Ve 


Interrogatory 37(b) seeks data as to raw 
materials used in the glass container industry 
similar to that supplied by defendant Hazel- 
Atlas in answering plaintiff’s interrogatories. 


[Objections | 


The plaintiff's objections to answering the 
defendant’s interrogatories in the first four 
groups is that giving the information sought 
would require disclosure of information 
gathered by the Federal Bureau of Investi- 
gation, in violation of regulations of the 
Attorney General who directed that this 
suit be brought. The regulations cited are 
Department of Justice Order 3229 (May 2, 
1939);* Supplement No. 2 to said Order 
3229 (June 6, 1947)° and Order No. 3229, 
Revised (March 9, 1953)* all promulgated 
under Rev. Stat. § 161.5 


®? Pike & Fischer Ad. L. (2nd ser.) (Agency 
Rules) Department of Justice 1. 
% see note 2 supra. 
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418 Fed. Reg. 1368. 
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At the outset it should be noted that, 
although plaintiff relies on all of the Attor- 
ney General’s regulations cited, the earlier 
ones were specifically “revoked” by the last ° 
and therefore consideration will be given 
only to the last. 


[“Privileged” Information] 

Techinically, this regulation does not cover 
the situation here presented, i.e., disclosure 
by answers to interrogatories of “privileged” 
documents, materials or information. It 
rather contemplates an appearance at a 
trial, or hearing and the assertion to the 
court of the claimed privilege against the 
giving of evidence. However, no gainful 
purpose will be achieved by giving the 
regulation a narrow construction as to the 
type of proceeding to which it applies and 
the propriety of resting objections to inter- 
rogatories upon it will be assumed although 
text writers have classified the two in dif- 
ferent but interrelated categories.’ 


The case at bar is one where the govern- 
ment is a plaintiff in discharge of its regula- 
tory function of enforcing the antitrust laws 
and whether the information sought is privi- 
leged must be examined in that context.® 


There can be little doubt that if the plain- 
tiff is to ultimately succeed in this suit it 
will, at the trial, have to establish the facts 
now sought by defendants. They thus become 
the appropriate subjects of interrogatories.’ 


It must be realized that we have here an 
asserted “privilege” created by the agency 
prosecuting the suit and not one created by 


Congress.” 
[Privilege Waived | 


There is ample authority for the belief 
that, regardless of the extent of the privi- 


6 See note 4 supra. 

7 Vanderbilt Law Rev. 73, 74; 4 Moore’s Fed. 
Prac. (3rd ed.) 1160. 

84 Moore’s Fed. Prac. (3rd ed.) 1170. 

2i_R. Civ. P. 33,and,26(b): 

1 Cf, United States v. Bethlehem Steel Corp. 
[1958 TRADE CASES { 69,026], 21 F. R. D. 568 
(SSDNA Ys... 958); 

1 Fleming v. Bernardi, 1 F. R. D. 624 (N. D. 
Ohio 1941): Brewer v. Hassett, 2 F. R. D. 222 
(Mass. 1942); United States v. General Motors 
Corp., 2 F. R. D. 528 (N. D. Ill. 1942); Bowles 
v. Ackerman, 4 F. R. D. 260 (S. D. N. Y. 1945) ; 
Walling v. Richmond Screw Anchor Co., Inc., 
4F. R. D. 265 (E. D. N. Y. 1943). 

To the extent that Walling v. Comet Carriers, 
Inc., 3 F. R. D. 442 (S. D. N. Y. 1944), which 
dealt with discovery of documents under F. R. 
Civ. P. 34, might appear to the contrary (al- 
though a distinction from Fleming v. Bernardi 
supra is attempted) I decline to follow it. 
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lege when strangers seek to pry open the 
government’s files for private benefit, once 
the government itself comes into court as a 
party, even in the performance of a regu- 
latory function, it waives the privilege, if 
any it had.™ 


[Existence of Privilege] 


Aside from waiver of the purported privi- 
lege I doubt that any privilege exists under 
the facts here presented. The basis for the 
claimed privilege is a “public policy” that 
purportedly requires that the identity of in- 
formants and information given in confi- 
dence to the Federal Bureau of Investigation 
be concealed. It is urged that disclosure 
will impair the effectiveness of the Federal 
Bureau of Investigation and silence those 
who otherwise might speak, out of fear of 
economic retribution. The answer is sup- 
plied in Walling v. Richmond Screw Anchor 
Com 


Respected authority * forcefully argues for 
a sharp restriction of the privilege when 
it is asserted at a trial. If, as here, the 
privilege if asserted is to be rejected at the 
trial, there can be no cogent reason to re- 
spect it during pre-trial proceedings seeking 
precisely the same information in prepa- 
ration for the trial. 


Under the regulation which the plaintiff 
offers as a shield™ there is impliedly re- 
served to the Attorney General the right 
to determine whether the “privilege” will 
be asserted. This being a ruling on plain- 
tiff’s objections to defendant’s interrogator- 
ies and no “subpoena or order” being as yet 
here involved the opportunity will be ac- 


More so because of Walling v. Richmond Screw 
ANCRON CO., ING. 4.5 RK... 265) (CEs sDs IN. Ye 
1943), which also dealt with discovery of docu- 
ments under F. R. Civ. P. 34 and aliowed the 
discovery because ‘‘this information might be 
obtained under Rule 33 of the Federal Rules 
of Civil Procedure . . .’’ (at p. 269). 

24K. R. D. 265, 269 (E. D. N. Y. 1943), Upon 
a claim that disclosure of the identity of in- 
formants and information given to the Wage 
and Hour Division would affect the functionirg 
of the Division because other employees and 
complainants might be loath to make complaints 
of violations of the Act it was observed: ‘‘If 
such information is required upon the trial, can 
there be any harm in plaintiff supplying such in- 
formation in advance of the trial? It seems 
nous 

13 Wigmore, Evidence (3rd ed.) §§ 2378, 2379. 

1418 Fed. Reg. 1368. 
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corded the Attorney General to make that 
determination.” 

The objections to interrogatories 6(a), 
Z(aye Se OM 1S TS (ay 16a), 18,92, 2032 O4, 
35, 36 and 37(b) are overruled. The answers 
will be served and filed within such time 
as counsel for the parties stipulate in writing. 

Upon proof by affidavit of failure of com- 
pliance herewith an application for dismissal 


Court Decisions 
U.S. v. Continental Can Co., Inc. 


Number 106—118 
8-12-58 


of the plaintiff's complaint pursuant to F. R. 
Civ. P. 37(d) will be entertained ex parte. 


V. 


[Legal Contentions] 


Interrogatories 23(a), (b), 28, 29, 30 and 31 
each in relation to an allegation of the com- 
plaint seek: 


‘Complaint 


The effect of the acquisition of Hazel-Atlas 
by Continental “may be substantially to 
lessen competition, or to tend to create 
a monopoly, in violation of Section 7 of 
the Clayton Act, among other ways, as 
follows:” 


There then are listed seven ways in general 
terms as to how the prohibited effects 
may result. 


Interrogatory 


[23(a) and (b)] What advantage the com- 
bined defendants might have over com- 
petitors of each defendant; their names, 
the line of commerce and section of the 
country where they are in competition; 
and how the advantage will lessen com- 
petition or tend to create a monopoly. 


[28] Each line of commerce and product 
in which competition may be lessened by 
Continental’s acquisition of Hazel-Atlas. 


[29] Each section of the country in which 
competition may be lessened by such 
acquisition. 

[30] Each line of commerce and product 
in which the acquisition may tend to cre- 
ate a monopoly. 


[31] Each section of the country in which 
the acquisition may tend to create a 
monopoly. 


The plaintiff's objection to the fifth group 
is that “it is not the function of interroga- 
tories to elicit opinions or conclusions of 
law or legal contentions of counsel.” While 
it is quite true that the court after a full 
trial will have to decide these issues, that 
does not preclude the disclosure before trial 
of the plaintiff’s contentions thereon.* If, 
as plaintiff concedes, the disclosures will 
have to be made at the pre-trial conference, 
there is no reasonable basis for their con- 


cealment from defendants in preparation to 
meet the broad issues alleged. 


Plaintiff's objections to interrogatories 
23(a), (b), 28, 29, 30 and 31 are overruled. 
Vi. 

[Evidence] 


Interrogatories 22(b) and 25(b) each in 
relation to an allegation of the complaint 
seek: 


SS nn ee ee Ts 


Complaint 


The combination of defendants may give them 
a “decisive advantage’ over competitors. 


The combination of defendants will elimi- 
nate potential competition between them- 
selves and lessen it generally. 


% United States v. Cotton Valley Operators 
Comm. [1948-1949 TRADE CASES { 62,479], 9 
F. R. D. 719 (W. D. La. 1949), aff’?d by a divided 
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Interrogatory 
[22(b)] What facts will be relied upon to 
prove the “decisive advantage.” 


[25(b)] What facts will be relied upon to 
prove “potential competition.” 


court [1950-1951 TRADE CASES f 62,609], 339 
U.S. 940. 


164 Moore’s Fed. Prac. (2nd ed.) 2311. 
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_ Plaintiff objects to this sixth group of 
interrogatories as seeking evidence. If plain- 
tiff were required to answer these interroga- 
tories “it would, in effect, be required tc 
present its case in advance of trial.” This 


Cited 1958 Trade Cases 
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facts which plaintiff is required to supply 
under the foregoing five categories where 
its objections are overruled. 

Plaintiff's objections to interrogatories 22(b) 
and 25(b) are sustained. 


it need not do,® particularly in view of the This decision is the court’s order. 


[f 69,083] Hardinge Company, Incorporated v. Jones & Laughlin Steel Corporation. 


In the United States District Court for the Western District of Pennsylvania. Civil 
Action No, 15624. Dated July 7, 1958. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure — Antitrust Violations as Defense — Patent 
Infringement Action—Price Discrimination—Summary Judgment—Right to Assert De- 
fense.—In a patent infringement action, the defendant’s motion for summary judgment on 
the ground that the plaintiff's price differentials were discriminatory and constituted both 
a misuse of the patent monopoly (for the purpose of gaining a monopoly in an unpatented 
product) and a violation of the Robinson-Patman Price Discrimination Act was denied 
since there existed a genuine issue of a material fact as to whether the plaintiff’s pricing 
policy was discriminatory or justifiable. The plaintiff’s contention that the motion 
should have been summarily denied since the defense of unclean hands is an affirmative 
defense, which is waived if, as in the instant case, it is not raised in a responsive pleading, 
was rejected. Whenever, in the course of a proceeding, a court is informed in any 
way that the plaintiff is without clean hands, the court should inquire into the facts 
and deny relief if unclean hands is established. 


See Private Enforcement and Procedure, Vol. 2, J 9048, 9048.300. 
For the plaintiff: Brown, Critchlow, Flick and Peckham, Pittsburgh, Pa.; and John 


Gibson Semmes, Washington, D. C. 


For the defendant: Gordon R. Harris, Pittsburgh, Pa.; and Stevens, Davis, Miller, 


and Mosher, Washington, D. C. 
Opinion 
[Patent Infringement] 


Rase F. Marsu, District Judge [Jn full 
text except for omissions indicated by aster- 
isks|: This is an action for patent infringe- 
ment. Plaintiff alleges that the defendant has 
infringed plaintiff’s rights granted under let- 
ters patent numbered 2,235,928 and 2,381,351. 
Jurisdiction is based on 28 U. S. C. A. 1338. 


[Motion for Summary Judgment] 


The matter here under consideration is 
defendant’s motion for summary judgment 
under Rule 56(b), Fed. R. Civ. P., 28 U.S. 
C. A. By this motion the defendant raises 
for the first time—not having done so pre- 
viously in his answer to the complaint—the 
defense of “unclean hands.” The defendant’s 
motion—based on the pleadings, defendant’s 

1 United States v. Owens-Illinois Glass Com- 


pany [1957 TRADE CASES § 68,903], 25 Fed. 
Rules Serv. 33.31, case 1 (N. D. Ohio 1957). 
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discovery record, certain exhibits, and sev- 
eral affidavits—alleges that plaintiff is guilty 
of unclean hands in six separately enumer- 
ated respects. 


[Affirmative Defense—Waiver] 


The plaintiff, in addition to his specific 
defense to each of the enumerated allegations 
of unclean hands, contends that defendant’s 
motion should be summarily denied since 
the defense of unclean hands is an affirma- 
tive defense which is in effect waived by 
virtue of Rules 8(c) and 12(h), Fed. R. Civ. 
Pee 28a woe Cw An iimacenere mot Taiced 
in a resporisive pleading. 


We cannot agree with this contention of 
the plaintiff, Plaintiff by its suit seeks equi- 
table relief; to be entitled to such relief it 
must come before this court with clean 
hands. Root Refining Co. v. Universal Oil 


18 VY, D. Anderson Co. v. Helena Cotton Oil Co., 
117 F. Supp. 932, 941 (E. D. Ark. 1953). 
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Products Co., 169 F. 2d 514 (3d Cir. 1948). 
It is firmly established, moreover, that 
“whenever in the course of the proceeding 
the court is informed im any way that the 
plaintiff is without clean hands the 
court should inquire into the facts of its 
own accord, and if it finds the charge to be 
true relief should not be granted.” frank 
Adam Electric Co. v. Westinghouse Elec. 
Mfg. Co. [1944-1945 Trape Cases { 57,329], 
146 F. 2d 165, 167 (8th Cir. 1945). (Em- 
phasis supplied). “ ‘In applying the “clean 
hands” maxim the court is concerned pri- 
marily with protecting its own integrity 
from improper action by a party. 5 
The latter [clean hands maxim] need or 
be even pleaded . . .’” Ibid., pp. 167-168. 
See also, Hall v. Wright, 125 F. Supp. 269 
(S. D. Calif. 1954). 


The position which we take as to the 
merits of the defendant’s motion makes it 
unnecessary for us to treat plaintiff's con- 
tention that because defendant has chosen 
to raise its affirmative defense by this mo- 
tion, plaintiff has been denied ample time 
to refute the defense. We mention, how- 
ever, that at the argument on defendant’s 
motion, plaintiff was offered additional time 
to file counter-affidavits.* 


[Principles—Summary Judgment | 


Before proceeding to consider defendant’s 
points seriatim, we set forth the principles 
which in this Circuit are applicable to the 
consideration of a motion for summary 
judgment: 

The moving party has the burden of 
showing that there is no genuine issue of 
a material fact,” which under the applicable 
substantive law would entitle him to judg- 
ment as a matter of law.® 

oe [S]ummary judgment may be 
granted only if there is no 
gentline issue as to any material fact and 

the moving party is entitled to a 
judgment as a matter of law.’ Fed. R. Civ. 
Po S6(c), 28° U Sy Co see" Fk A ie ates 
dating Corp. v. Brownell, 3 Cir., 1954, 209 
F, 2d 375. Any doubt as to the existence of 
a genuine issue of fact is to be resolved 


1 Transcript of May 19, 1958, p. 58. 

* Fairbanks, Morse & Co. v. Consolidated Fish- 
eries Co., 190 F. 2d 817 (3d Cir. 1951). 

’ Moore’s Federal Practice, Vol. 6, § 56.15[3], 
Deezi23: 

4 Lawlor v. National Screen Service Corpora- 
tion [1956 TRADE CASES f 68,509], 238 F. 2d 
59, 65 (3d Cir. 1956) ; judgment vacated on other 
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against the moving party. Sarnoff v. Ciagha, 
3 Cir., 1947, 165 F. 2d 167, 168. 
[D]ocuments filed in support of a motion 
for summary judgment are to be used for 
determining whether issues of fact exist 
and not to decide the fact issues themselves. 
Frederick Hart & Co. v. Recordgraph Corp., 
3 Cir., 1948, 169 F. 2d 580.” * 


[Discriminatory Pricing] 


We proceed now to consider each of 
defendant’s six allegations of unclean hands. 


Defendant’s first and second points are 
based on the same set of allegations by the 
defendant,’ and will be considered here as 
one. The crux of these allegations is that 
plaintiff has engaged in discriminatory pric- 
ing policies with respect to its exploitation 
of the mill controls alleged by plaintiff to 
come within the scope of its patent No. 
2,235,928. 

In support of its position, the defendant 
relies basically on certain deposition state- 
ments of Robert Jackson Russell, vice- 
president, treasurer and sales manager of 
the plaintiff corporation, and on certain of 
defendant’s discovery exhibits® consisting 
mainly of plaintiff's price schedules for the 
“Electric Ear’”—the name used by plaintiff 
for its control unit—which plaintiff contends 
is within the scope of its patent 2,235,928. 


There is no doubt that the price which 
plaintiff charges for the “Electric Ear” 
varies (1) according to the general horse- 
power rating of the mill motor with which 
the “Ear” will be used, (2) according to the 
f.o.b. shipping point, (3) according to 
whether the “Ear” is sold (a) with new 
Hardinge built or licensed mills at the time 
the mill is sold, (b) separately for use on 
any ball, pebble or rod mill anywhere, (c) 
for use with any special mill other than 
specified under (a) and (b)." 


Defendant contends that the price differ- 
entials under (3) above are arbitrary and 
discriminatory and constitute both a misuse 
of the patent monopoly (for the purpose of 
gaining a monopoly in unpatented mills) as 
well as a violation of the Robinson-Patman 
AGCt, LoiOe Su CeAeoe 


grounds [1957 TRADE CASES {f 68,630], 352 

. S. 992 (1957). 

Three “Brief in Support of Motion 
Under Rule 56(b)’’, p. 8. 

° Especially defendant’s discovery exhibits 69 
and 86. 

™See defendant’s discovery exhibit 86. 
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The plaintiff contends that these price 
variances are justifiable differentials based 
on internal accounting policies, the increased 
cost of servicing the “Ear’’ when it is sold 
as a separate unit rather than as a com- 
ponent of a lump sum sale, and the increase 
In cost of servicing when the “Ear” is 
used with other than conventional grinding 
mills (such as ball or rod mills). 


[Issue of Fact Exists] 


From the foregoing, it can readily be 
seen that a genuine issue of a material fact 
exists, viz.: whether the plaintiff's pricing 


Cited 1958 Trade Cases 
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policy with reference to the “Electric Ear” 
is arbitrary and discriminatory or is justi- 
fiable. Both contentions are fundamentally 
based on affidavit-type evidence, and under 
the decisions of this Circuit, as previously 
set forth, we may look to affidavits only to 
determine if a genuine issue of fact exists; 
we may not proceed further and decide any 
such issue. It follows that defendant’s first 


two points will not support its motion. 
kK x 


[Motion Denied] 


The defendant’s motion is denied. An 
appropriate order will be entered. 


[69,084] Pedro R. Armenteros v. Commonwealth Management Corporation et al. 


In the United States District Court for the District of Puerto Rico. 


Filed May 16, 1958. 


No. 9431 Civil. 


Clayton Antitrust: Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—A pplicable 
Statute of Limitations—Time When Cause of Action Accrues.—A treble damage action 
brought in the United States District Court for Puerto Rico was dismissed insofar as 
it sought the recovery of damages sustained more than one year prior to the filing of 
the action. The Federal statute of limitations provides that no cause of action barred 
under existing law on the effective date of the statute should be revived by the statute. 
Under the “existing law” on the effective date of the statute, the plaintiff’s causes of 
action accruing prior to one year before January 7, 1956, the effective date of the Federal 
statute, were barred since Article 1868(2) of the Civil Code of Puerto Rico provides 
a one-year period of limitation. In determining whether the plaintiff’s causes of action 
had accrued, the governing law is the Federal law giving the cause of action and not 
Article 1868(2). Under Federal law, the date of accrual of an action is the date upon 
which the plaintiff’s protected interest is invaded. Therefore, all invasions of the plaintiff's 
protected interest that occurred more than one year before the filing of the action were 
barred and were not revived by the Federal statute of limitations. 


See Private Enforcement and Procedure, Vol. 2, § 9010, 9010.100, 9010.200. 

For the plaintiff: Luis E. Dubon, R. Garcia Cintron, A. Torres Braschi, and Harley 
A. Miller, San Juan, Puerto Rico. 

For the defendants: Gutierrez, Sanchez & Morales; Jose E. Oller; and Rafael 
Martinez Alvarez, San Juan, Puerto Rico. 


Order Granting Partial Summary Judgment 
[Statute of Limitations] 


CLEMENTE Ruiz-Nazario, District Judge 
[In full text]: Defendants Commonwealth 
Management Corporation, Cobian Theatres 
of Puerto Rico, Inc., Cobian’s Metropolitan 
Circuit Inc. and National Pictures Corpo- 
ration have moved for a partial summary 
judgment dismissing the action insofar as 
it seeks recovery for alleged damages sus- 
tained prior to January 7, 1955 or in the 


8See affidavit of Robert Jackson Russell, 
dated May 13, 1958, 115, 6, 7. Affidavit of 
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alternative, to dismiss the action insofar as 
it seeks recovery for damages sustained 
prior to July 9, 1952. The defendants con- 
tend that there is no genuine issue of fact 
in controversy and that they are entitled to 
a partial summary judgment as a matter 
of law, because any action for damages sus- 
tained prior to January 7, 1955 is barred 
either by Art. 1868(2) of the Civil Code of 
Puerto Rico (31 L. P. R. A. Sec. 5298(2)) 
as it should be applied under Sec. 4B of the 
Clayton “Act, Hitles15*U.S, Gs Az Sec..15b 


Harlowe Hardinge, dated May 15, 1958, {lf 2, 3. 
* 
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or, in the alternative, that all actions for 
damages prior to July 9, 1952 are barred by 
the four year statute of limitations intro- 
duced into the Clayton Act on July 7, 1955. 


[Clayton Act] 


Witles 15s. SG. As See loberedds as 
follows: 

“Any action to enforce any cause of 
action under sections 15 or 15a of this 
title shall be forever barred unless com- 
menced within four years after the cause 
of action accrued. No cause of action 
barred under existing law on the effective 
date of this Section and Sections 15a and 
16 of this title shall be revived by said 
sections. 

[Accrual of Action] 


Under the “existing law” on the effective 
date of the Act, plaintiff’s causes of action 
accruing prior to one year before January 
7, 1956, the effective date of the federal 
statute of limitations were barred, as Art. 
1868(2) of the Civil Code (31 LPRA Sec. 
5298(2)) provides a one year period of limi- 
tation. It is true that this Court on Feb- 
ruary 1, 1957 denied a reconsideration of a 
previous order of December 21, 1956, hold- 
ing that the time fixed by said Art. 1868(2) 
did not commence to run until the plaintiff 
had knowledge of the damage. However, 
a further examination of the authorities, 
specifically Momand v. Universal Film Ex- 
change, 43 Fed. Supp. 996, affirmed in 
Momand v. Universal Film Exchange [1948- 
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1949 TravEe CASES J 62,360], 172 F(2) (First 
Circuit) 37, has convinced me that my 
earlier ruling was in error, and that in de- 
termining whether plaintiff’s causes of ac- 
tion had accrued the governing law was the 
federal law giving the cause of action and 
not Art. 1868(2) of the Civil Code of Puerto 
Rico. (31 LPRA 5298(2)). And under 
federal law, the date of accrual of the action 
is the date upon which plaintiff’s protected 
interest is invaded. See Momand case, at 
p. 1006 of 43 F. Supp. Therefore all in- 
vasions of plaintiffs protected interest, as 
set out in the complaint, that occurred 
more than one year before the filing of 
the complaint were barred by Art. 1868(2) 
Gfathes Civil, Code..(3l lee b Rome Ame Sec 
5298(2)), and were not revived by the 
amendment to the Clayton Act of January 
73 19558 


[Summary Judgment] 


There being no genuine issue of a mate- 
rial fact in controversy as to any and all 
of the claims so barred, the defendants are 
entitled to a partial summary judgment, 
and it is therefore Ordered, Adjudged and 
Decreed that the above entitled action be 
and hereby is dismissed as to Common- 
wealth Management Corporation, Cobian 
Theatres of Puerto Rico Inc., Cobian’s 
Metropolitan Circuit Inc. and National Pic- 
tures Corporation insofar as it seeks re- 
covery for alleged damages sustained by 
plaintiff prior to January 7, 1955. 


[f 69,085] Noerr Motor Freight, Inc., et al. v. Eastern Railroad Presidents Confer- 


ence, et al, 


Civil 


In the United States District Court for the Eastern District of Pennsylvania. 
Action No. 14715. Dated July 22, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Expenditures To Defend Good Will.—A truckers’ association was held to have been 
damaged in the amount of $217,358 in an action where railroads, their local association, 
and a public relations firm were found to have engaged in an unlawful conspiracy to injure 
interstate long-haul truckers and the truckers’ association by conducting a campaign to 
destroy the good will of the long-haul trucking industry. The trucker’s association was 
entitled to damages for the loss occasioned by the expenditures required because of the 
defendants’ conspiracy to destroy the good will of the truckers. The association’s claim 
was based principally upon the total of all monies paid to a public relations firm to counter- 
act the conspiracy. Its claim also included all expenditures in connection with its suit. 
It was found that there were many activities of the truckers and its public relations firm 
which had no connection with the suit, were extremely beneficial to the truckers, and 
which could not possibly be classified as appropriate defensive measures of the conspiracy 
found to exist. Where activities were, in the main, directed at defensive measures, even 
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though there may have been some incidental benefit to the truckers along other lines and 
could not be separated, allowance was made therefor. Expenses incurred when attorneys, 
other than those connected with the litigation, were consulted as to whether there might 
bea right of action under the antitrust laws, and expenses incurred in hiring a fund raising 
organization to solicit funds for the suit from truckers, were not included as elements of 
damages. Also, it was held that the threat of continuance of a course of conduct is prop- 
erly a subject for injunctive relief, and any claim for monetary damages based thereon 
must be denied as being entirely too remote. 


See Private Enforcement and Procedure, Vol. 2, { 9011.400. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Apportionment of Damages.—In a treble damage action where railroads, their local 
association, and a public relations firm were found to have violated the Sherman Act, the 
court ruled that a joint rather than a several judgment must be entered without the appor- 
tionment of damages among the respective defendants. The action sounds in tort and is 
for the vindication of a private, not a public, right in a civil, not a criminal, proceeding. 
Previously, the court had ruled that 80 per cent of the damages should be assessed against 
the corporate defendants other than the public relations firm, that 20 per cent of the 
damages should be assessed against the public relations firm, and that no damages should 
be assessed against the individual defendants and the railroad association. 


See Private Enforcement and Procedure, Vol. 2, J 9011.520, 9011.800. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Attorneys’ Fees.—Attorneys’ fees in the amount of $200,000 were awarded to a truck- 
ers’ association in an action where railroads, their local association, and a public relations 
firm were found to have engaged in an unlawful conspiracy to injure interstate long-haul 
truckers and the truckers’ association by conducting a campaign to destroy the good will 
of the long-haul trucking industry. The general rule is that the fixing of an attorney’s fee 
is within the discretion of the trial court reasonably exercised, and that a court of review 
will only interfere where there is an abuse of that discretion. The reasonableness of an 
attorney’s fee can only be determined with reference to a particular case. What is reason- 
able under one set of circumstances may be entirely unreasonable under another. After 
reviewing various factors considered and tests used in determining a reasonable attorney’s 
fee, the court ruled that the test to be applied is what, in the opinion of the trial judge, 
after considering all of the factors in the case, would be a reasonable charge for the 
services of the plaintiffs’ counsel. The court noted that an award based upon a moderate 
percentage of the single damages would, under the circumstances of the case, be entirely 
inadequate. Damages in the amount of $217,358 had been found. 


See Private Enforcement and Procedure, Vol. 2, § 9011.725. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—Nature and Scope of 
Injunctive Relief—Constitutional Rights.—In an action where railroads, their local associ- 
ation, and a public relations firm were found to have engaged in an unlawful conspiracy 
to injure interstate long-haul truckers and their local association by conducting a cam- 
paign to destroy the good will of the long-haul trucking industry, the court rejected the 
defendants’ contention that they would be deprived of their constitutional rights of free- 
dom of speech, freedom to assemble, and freedom to petition the legislature if the court 
were to enjoin the activities in which they had been engaged. The court pointed out that 
the defendants had ignored the finding that a conspiracy in restraint of trade actually 
existed. “Equity has power to eradicate the evils of a condemned scheme by prohibition 


of the use of admittedly valid parts of an invalid whole.” 
See Private Enforcement and Procedure, Vol. 2, { 9024. 


Private Enforcement and Procedure—Suit for Injunctive Relief—Nature and Scope 
of Injunctive Relief—Practices Enjoined—Permitted Activity.—In an action where rail- 
roads, their local association, and a public relations firm were found to have engaged in 
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an unlawful conspiracy to restrain and to monopolize the long-haul transportation of 
freight by conducting campaigns of vilification and harassment designed to destroy the 
business good will of long-haul truckers and to cause to be imposed on such truckers 
burdensome governmental restrictions and taxes, the defendants were prohibited from 
combining or conspiring with the intent and object of restraining, restricting, limiting, or 
preventing the existence, growth, development, or expansion of the business of the long- 
haul truckers by, directly or indirectly, engaging in specified acts. The judgment provided, 
however, that the defendants could seek legislative, administrative, or other governmental 
benefits for themselves, as distinguished from imposing burdens on the long-haul truckers, 
and could appear before any legislative, administrative, or other governmental body to 
point out the effect upon the railroad industry of the enactment of any legislation or of 
administrative rulings which may be designed to aid long-haul truckers, but which would 
adversely affect the defendants. 


See Private Enforcement and Procedure, Vol. 2, { 9024.40. 
For the plaintiffs: Dilworth, Paxson, Kalish & Green. 


For the defendants: Montgomery, McCracken, Walker & Rhoads for Eastern Rail- 
road Presidents Conference. Ballard, Spahr, Andrews & Ingersoll, and Hughes, Hubbard, 
Blair & Reed for Carl Byoir & Associates, Inc. Barnes, Dechert, Price, Myers & Rhoads 
for The Pennsylvania Railroad Co., M. W. Clement, and Walter S. Franklin. Harold B. 
Bornemann for Lehigh & New England Railroad Co. Dennis P. Donovan for Canadian 
National Railways. Drinker, Biddle & Reath for Central Railroad Co. of New Jersey, 
Central Railroad Co. of Pennsylvania, Norfolk & Western Railway Co., and Western 
Maryland Railway. Carl E. Glock and James B. Anderson for Fred W. Okie and Union 
Railroad Co. Guckes, Shrader & Burtt for Baltimore & Ohio Railroad Co. Morgan, 
Lewis & Bockius for Chesapeake & Ohio Railway Co., Delaware, Lackawanna & Western 
Railroad Co., Erie Railroad Co., Lehigh & Hudson River Railway Co., New York, Chicago 
& St. Louis Railroad Co., The Reading Co., R. W. Brown, and Joseph A. Fisher, Daniel 
Mungall, Jr., and Stradley, Ronon, Stevens & Young for Boston & Maine, Railroad, 
Canadian Pacific Railway Co., The Delaware & Hudson Railroad Corp., Maine Central 
Railroad Co., and New York, New Haven & Hartford Railroad Co. Myers, McVeigh, 
Mansfield & O’Brien for New York Central Railroad Co. T. W. Pomeroy, Jr., and Paul 
Maloney for Pittsburgh & West Virginia Railway Co. and Charles J. Graham. Saul, 
Ewing, Remick & Saul for Lehigh Valley Railroad Co. White, Williams & Scott for New 
York, Ontario & Western Railway and Lewis D. Freeman. 


For prior opinions of the U. S. District Court, Eastern District of Pennsylvania, see 
1957 Trade Cases {| 68,827, 1956 Trade Cases {] 68,338, and 1953 Trade Cases {] 67,544, 67,538. 


Opinion antitrust statutes, there is, and the Court is 
fully aware of the problem involved, great 


Damages—Principles : ‘ ee 
[ g ples difficulty in determining the exact amount 


THomas J. Crary, District Judge [In full 
text]: This case is presently before the Court 
for entry of final judgment. The problems 
presented are (1) what injunctive relief shall 
be granted; (2) a proper assessment of dam- 
ages, and (3) fixing a reasonable attorney’s 
fee to be awarded the successful litigants, 
the plaintiffs. Considering point 2 first, there 
is no doubt, as is set forth in the body of 
the Opinion in this case handed down on 
October 10, 1957 [1957 Trap Cases § 68,827] 
(155 F. Supp. 768), that plaintiff Pennsyl- 
vania Motor Truck Association (PMTA) 
has sustained damages as a result of the 
illegal conspiracy found in this case. As in 
nearly every case involving violation of the 
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of damages sustained by the plaintiff associ- 
ation. Bigelow v. RKO Radio Pictures [1946- 
1947 TrapE Cases § 57,445], 327 U. S. 251 
(1946); Story Parchment Co. v.- Paterson 
Parchment Paper Co., 282 U. S. 555 (1931); 
Eastman Kodak Co. v. Southern Photo Ma- 
terials Co., 273 U. S. 359 (1927). The Court 
is also fully cognizant that damages may 
not be based upon sheer conjecture. Story 
Parchment Co. v, Paterson Parchment Paper 
Co., supra; Kobe, Inc. v. Dempsey Pump Co. 
[1952 Trane Cases { 67,312], 198 F. 2d, 416 
(10th Cir. 1952), cert. denied 344 U. S. 837 
(1952). However, the fact that there is diffi- 
culty in determining an exact amount from 
the proofs adduced is a risk of which the 
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wrongdoer defendants may not complain. 
The Court, under the Eastman Kodak Co.; 
Story Parchment Company and Bigelow cases, 
is entitled to award damages based upon 
reasonable inferences to be drawn from the 
testimony adduced. As against that there 
is the cautionary statement in Homewood 
Theatre v. Loew's, Inc. [1952 Trape Cases 
{ 67,333], 110 F. Supp. 398, 412 (D. C. Minn. 
1952), that “the purpose of the Sherman Act 
and the protection granted therein to those 
who have been damaged by wrongdoers in 
violation thereof should not be thwarted 
by making the act a haven for those who 
attempt to transform their actual damage 
into a fortuitous windfall.” With these prin- 
ciples in mind we proceed to an exami- 
nation of the claimed damages on the part 
of the Pennsylvania Motor Truck Associ- 
ation (PMTA). 


[Asseciation’s Damages] 


The claim of the plaintiff Pennsylvania 
Motor Truck Association (PMTA) is based 
principally upon the total of all monies it 
paid to Allied Public Relations Associates, 
Inc. from May of 1952 to 1957. Included in 
these charges are not only its public relation 
activities but all expenditures in connection 
with the present suit. Certain other direct 
payments to individuals, printing houses and 
other organizations are also included, the 
details of which need not be outlined. Also 
claimed are a series of direct payments by 
PMTA for public relation purposes from 
1949 to 1957 independently of the Allied 
charges and based upon the increase in 
PMTA’s direct public relations program 
over and above the average of its direct 
expenditure for that purpose for the years 
1942 to 1949, the date when the Court found 
the conspiracy was formed. These sums 
aggregate $866,482.62 which, if allowed in 
full, would mean treble damages in the 
amount of $2,599,447.86. 


The Court in its opinion, particularly in 
reference to the counterclaim, has charac- 
terized certain of the activities of the truck- 
ers as not proving a conspiracy in violation 
of the Sherman and Clayton Acts but, on 
the contrary, has characterized some of 
them as falling within the realm of fair 
compéetition in the light of the competitive 
situation then existing. The Court further 
stated categorically that such activities did 
not in and of themselves establish a con- 
spiracy on the part of the truckers against 
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the railroads. Because of these statements 
in the opinion, counsel for the plaintiffs have 
argued that all costs outlined above are 
reimbursable in a treble amount. This 
conclusion, of course, does not follow and 
the Court rejects the imposition of damages 
based upon that assumption. While many 
of these factors were not found to be suf- 
ficient to convince the Court of the exist- 
ence of a truckers’ conspiracy, it does not 
follow as a matter of course that the Court 
is obligated to find that they were defensive 
measures. There were many activities of the 
truckers and Allied which had no connection 
with the present suit, were extremely bene- 
ficial to the truckers, and which could not 
possibly be classified as appropriate defen- 
sive measures of the conspiracy found to be 
existing in this case. 


Another premise upon which counsel for 
the plaintiffs have argued that they should 
be awarded damages is the finding of the 
Trial Judge in the opinion that he believed 
the testimony of Noerr and Charnay that 
the purpose for the hiring of Allied was 
primarily to make an investigation of the 
activities of the railroads and, if sufficient 
evidence was adduced, to institute a law suit 
to compel cessation of illegal activities. The 
Court reiterates its finding in that regard 
but also finds that the activities of Charnay 
went far and beyond purely defensive meas- 
ures. Charnay in the years of 1953 and 1955 
expended large sums of money for public 
relation activities on behalf of the truckers 
over and beyond amounts necessary to 
counteract the previous activities of the 
railroad-Byoir conspiracy and for many 
purposes entirely disassociated with the rail- 
road-truckers’ fight. Insofar as these inde- 
pendent activities can be segregated, no 
allowance will be made therefor. Where 
the activities were in the main directed at 
defensive measures, even though there may 
be some incidental benefit to the truckers 
along other lines and cannot be separated, 
allowance will be made therefor. Examples 
of the type of activities that will not be 
allowed are as follows: Reimbursement to 
Allied for legal expenses without showing 
the necessity therefor and some connection 
with the obligations of Allied to PMTA. 
The only suggestion made as to the neces- 
sity for these expenses is that Charnay con- 
sulted certain lawyers not connected with 
the present litigation as to whether there 
might be a right of action under the anti- 
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trust laws. Expenses of this nature have 
never been held to constitute part of dam- 
ages awarded in antitrust actions. Another 
type of expense which has been attempted 
to be recovered here is that of a fund-raising 
organization hired to solicit funds from 
truckers throughout the country in support 
of the present law suit. Its compensation 
was based upon a percentage of funds so- 
licited. The Court sees no basis for an 
allowance of this expenditure as damages 
in an antitrust action. 


The attention of the Court has likewise 
been called to certain expense accounts, 
particularly of Charnay, head of Allied, 
when he attended conventions of the Team- 
sters’ Union; on one occasion to help in 
re-election of Dave Beck as head of the 
Teamsters’ Union in Los Angeles, and an- 
other time in Miami, Florida, to solicit 
teamsters’ help for PMTA in the prosecu- 
tion of the present law suit. An analysis of 
these two accounts indicates a total lack of 
connection with the present suit as to the 
Los Angeles trip. Insofar as the Miami trip 
was concerned, it shows an expenditure in 
excess of $4,000 within a relatively few days; 
also that the beneficiaries of those expendi- 
tures were officers and members of PMTA. 
That type of expenditure will also be dis- 
regarded in a calculation of damages. 


The record in this case clearly indicates 
that concurrent with the institution of the 
present action the railroads and Byoir dras- 
tically reduced their scope of public rela- 
tions operation. That is not to say that 
they ceased all activities looking toward the 
ultimate objective. The record indicates 
that close contact was kept by the railroad 
and Byoir with those individuals and or- 
ganizations which had theretofore supported 
them and their point of view. On the other 
hand, the expenses of Allied in publicizing 
what has come to be known in this case as 
the Green affidavit and the facts elicited in 
depositions taken on behalf of the plaintiffs 
in this case reached extreme proportions, 
the cost of which cannot by any stretch of 
the imagination be classified as defensive 
measures. Nevertheless, the plaintiffs herein 
attempt to recover all of these expenses, 
trebled, on the ground that the newspapers 
of the United States and press services were 
either not competent or might fail to give 
the facts the press coverage they really 
deserved. Plaintiffs argue that because the 
railroads were in a quiescent stage, but able 


69,085 


Court Decisions 
Noerr Motor Freight, Inc. v. Eastern Railroad Presidents Conference 


Number 106—126 
8-12-58 


and willing to resume activities should they 
prevail in this action, the activities of Allied 
and the expenses therefor should be con- 
sidered as proper defensive costs. In making 
this assertion plaintiffs entirely ignore the 
fact that one of the prayers, and one of the 
most important prayers for relief in the com- 
plaint, was injunctive relief. The Court has 
found that they are entitled to such relief 
and it is being granted. There was, insofar 
as this case is concerned, no necessity what- 
ever for the expenditure of fantastically 
high sums in publicizing this law suit. In 
effect, the plaintiffs have attempted to 
create monetary damages based upon the 
threat of a continuance of a course of 
conduct. The threat of such continuance is 
properly a subject for injunctive relief but 
any claim for monetary damages based 
thereon must be denied as being entirely 
too remote. After a full consideration of all 
the evidence the Court is satisfied that 
PMTA has suffered single damages in the 
sum of $217,358.00. 


[Injunctive Rehef] 


With respect to the problem as to what 
injunctive relief should be granted, the de- 
fendants question the power of the Court on 
constitutional grounds to enjoin the activi- 
ties which they carried on in this case. See 
Noerr Motor Freight, Inc., et al. v. Eastern 
Railroad Presidents Conference, et al. [1957 
TRADE CASES § 68,827], 155 F. Supp. 768, 820 
(D. C. E. D. Pa. 1957). The defenses there 
mentioned have been again advanced. Par- 
ticular emphasis has been laid on deprivation 
of the constitutional rights of freedom of 
speech, freedom to assemble and freedom to 
petition the legislature. Without further ex- 
tended discussion the Court rejects the argu- 
ments made on the ground that in making 
them the defendants have ignored the fact 
finding of the Court that a conspiracy in 
restraint of trade actually existed. “Equity 
has power to eradicate the evils of a con- 
demned scheme by prohibition of the use 
of admittedly valid parts of an invalid 
whole.” United States v. Bausch & Lomb 
Optical Co. [1944-1945 Trave Cases §[ 57,224], 
321 U. S. 707, 724 (1944); Ethyl Gasoline 
Corp. v. United States [1940-1943 TRApE 
Cases { 56,013], 309 U. S. 436, 461 (1940). 

It is the duty of the Court to frame a 
decree which will suppress the unlawful 
practices found to exist and to take such 
reasonable measures as will preclude their 
revival. Ethyl Gasoline Corp, v. United States, 
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supra at 461; United States v. Crescent Amuse- 
ment Co. [1944-1945 TrapE Cases { 57,316], 
323 U. S. 173, 188 (1944). The injunctive 
relief in this case will, therefore, be designed 
to restrict the unlawful practices found to 
exist heretofore and to prevent future 
repetition of like nature. 


[Atierneys’ Fees] 


The final question to be decided is the 
amount of counsel fees. Such allowance is 
authorized by Title 15 U. S. C. A. Section 
15. The general rule is that the fixing of 
attorney’s fees is within the discretion of the 
trial court reasonably exercised and that a 
court of review will only interfere where 
there is an abuse of that discretion. W. W. 
Montague & Co. v. Lowry, 193 U. S. 38 
(1904); Connecticut Importing Co. v. Frank- 
fort Distilleries [1932-1939 TrapE Cases 
7 55,200], 101 F. 2d, 79 (2nd Cir. 1939); 
Milwaukee Towne Corp. v. Loew's, Inc. 
[1950-1951 TrapeE CAsEs § 62,891], 190 F. 2d, 
561 (7th Cir. 1951). 


The reasonableness of an attorney’s fee 
can only be determined with reference to a 
particular case. What is reasonable under 
one set of circumstances may be entirely 
unreasonable under another. A review of 
the cases indicates some of the factors con- 
sidered by the courts in making an award 
of a “reasonable attorney’s fee.” These in- 
clude: (1) whether plaintiff’s counsel had 
the benefit of a prior judgment or decree in 
a case brought by the government, Twenti- 
eth Century-Fox Film Corp. v. Brookside 
Theatre Corp. [1952 TrapE Cases f 67,218}, 
194 F. 2d, 846, 858-859 (8th Cir. 1952); Wil- 
liam H. Rankin Co. v. Associated Bill Posters 
of United States, 42 F. 2d, 152, 156 (2nd Cir. 
1930); Bordonaro Bros. Theatres v. Para- 
mount Pictures [1953 TRADE CASES f{ 67,570], 
MoeH a Supp 1106190: Co Wee Da NE AY. 
1953); (2) the standing of counsel at the 
bar—both counsel receiving the award and 
opposing counsel, Straus v. Victor Talking 
Machine Co., 297 Fed. 791, 806 (2nd Cir. 
1924) ; Darden v. Besser [1957 Trape Cases 
{ 68,646], 147 F. Supp. 376, 382 (D. C. E. D. 
Mich. 1956); Webster Motor Car Co. vw. 
Packard Motor Car Co., U. S. D. C. D. C. 
June 30, 1955, C. A. 674-53 (Holtzoff, J. un- 
reported) [1955 TrapeE Cases { 68,171]; 
Cape Cod Food Products v. National Cran- 
berry Ass’n [1954 Trave Cases {[ 67,769], 119 
F. Supp. 242-244 (D. C. Mass. 1954), and 
Bordonaro Bros. Theatres v. Paramount Pic- 
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tures, supra at 197, Contra Milwaukee Towne 
Corp. v. Loew's, Inc. [1950-1951 Trape CASES 
7 62,891], 190 F. 2d, 561, 570-571 (7th Cir. 
1951); (3) time and labor ‘spent, Darden 
v. Besser, supra at 382; (4) magnitude and 
complexity of the litigation, Darden v. 
Besser, supra at 382; Webster Motor Car Co. 
v. Packard Motor Car Co., supra. Contra 
Milwaukee Towne Corp. v. Loew’s, Inc., supra 
at 570-571; (5) responsibility undertaken, 
Darden v. Besser, supra at 382; (6) the 
amount recovered, Cape Cod Food Products 
v. National Cranberry Ass'n, supra at 242-244. 
Contra Milwaukee Towne Corp. v. Loew’s, 
Inc., supra at 571; and (7) the knowledge the 
Court has of the conferences, arguments 
that were presented and of work shown by 
the record to have been done by attorneys 
for the plaintiffs prior to trial, Applebaum 
and Sims v. Paramount Pictures, Inc., CCH 
1950-1951 Trape Cases J 62,944 (D.C. S. D. 
Miss. 1951). 


In addition to all the factors mentioned 
above two other tests have been proposed 
by equally eminent jurists for use by courts 
in carrying out the duty imposed on them 
by the statute. These two tests merit 
further discussion. 


In the case of Cape Cod Food Products v. 
National Cranberry Ass'n, supra at 244, Judge 
Wyzanski determined that the reasonable 
attorney’s fee contemplated in 15 U.S.C. A. 
§15 is “what it would be reasonable for 
counsel to charge a victorious plaintiff. The 
rate is the free market price, the figure 
which a willing successful client would pay 
a willing successful lawyer.” 


The other test was proposed by Judge 
Holtzoff in his unreported opinion in Webster 
Motor Car Co. v. Packard Motor Car Co., 
supra. In that case Judge Holtzoff stated: 


“Although there are some expressions 
to the contrary, it is the view of this 
Court that in such a case as this, it is 
not the function of the court to fix the fee 
that counsel should charge his client, and 
then assess that against the defendant. 
My conception is that it is the duty of the 
court to determine what contribution shall 
be made by the defendant toward the fees 
of plaintiff's counsel. I say that lest there 
be any misunderstanding, it is not my 
intention to determine or express an opin- 
ion or even an intimation how much plain- 
tiff’s counsel should charge his client. 
I might say in passing that in my opinion 
the amount that the plaintiff’s counsel is 
entitled to charge his client is much larger 
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than the amount I intend to award as the 
amount to be paid by the defendant.” 


In the case of Milwaukee Towne Corp. wv. 
Loew's, Inc., supra at 570, Chief Judge Major 
stated flatly that any agreement between 
plaintiff and his counsel regarding com- 
pensation is “wholly immaterial to the issue 
before the court,” i.e., what is a reasonable 
attorney's fee? The Court thus concludes 
that any agreement between a willing suc- 
cessful client and a willing successful lawyer 
as to compensation is not determinative of 
what is a “reasonable attorney’s fee” under 


ISU=se Ge Ag§, 1h: 


The Court also is not convinced of the 
correctness of Judge Holtzoff’s conception 
that it is the duty of the court in making its 
award of attorney’s fees under 15 U.S.C. A. 
§ 15 “to determine what contribution shall 
be made by the defendant toward the fees 
of plaintiff's counsel” (italics supplied). 
While the Court feels that neither of these 
tests is the proper one to be applied under 
15UsSs Co ALAS 15 the Courteissotmtie 
opinion that they do represent the poles at 
some point between which the true standard 
lies. Any attempt to fix exactly at what 
point between these poles the true test lies 
would be fruitless. To further attempt to 
ascertain the intent of Congress in provid- 
ing for the award of a “reasonable” attor- 
ney’s fee would be futile and serve only to 
confuse the issue. 


It has been apparent in a review of the 
cases respecting the award of counsel fees 
in antitrust actions that there has developed 
a percentage theory of compensation based 
upon the award of single damages. It is 
readily understandable that such a procedure 
could be entirely proper under the circum- 
stances of a particular case. However, in 
the instant case, we have the unusual situa- 
tion where the plaintiffs in order to expedite 
the trial of the case and to obtain a more 
prompt determination of the rights and lia- 
bilities of the parties have stipulated that 
they would not claim certain damages to 
which they might otherwise be entitled. 
This Stipulation greatly shortened the trial 
of the case. To adopt a percentage approach 
would, therefore, do a grave injustice to the 
plaintiffs. Counsel for the plaintiffs in this 
case, prominent and experienced members 
of the Philadelphia Bar, have spent over 
forty-six hundred hours in the preparation 
and trial of this case. Any award based 
upon a moderate percentage of the single 
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damages would, therefore, be entirely inade- 
quate to constitute a reasonable attorney’s fee. 

The Court is of the opinion that the test 
to be applied may be stated quite simply— 
what, in the opinion of the Trial Judge, af- 
ter considering all the factors in the case 
(including but not limited to those outlined 
above), would be a reasonable charge for 
the services of plaintiffs’ counsel? The state- 
ment is simple; application is very difficult. 
However, after a consideration of all the 
factors in the case, the arguments and briefs 
of counsel, the Court awards Two Hundred 
Thousand ($200,000.00) Dollars as a reason- 
able attorneys’ fee. 


[No Apportionment of Damages] 


It has been brought to the attention of 
the Court that under the decision of Dex- 
tone Co. v. Building Trades Council of West- 
chester County, et al. [1932-1939 TRADE CASES 
7 55,009], 60 F. 2d, 47 (2d Cir. 1932), since 
this action sounds in tort and is for the 
vindication of a private, not a public right, 
in a civil, not a criminal proceeding, a joint 
rather than a several judgment must be en- 
tered without apportionment of damages 
among the respective parties. Such a joint 
judgment will be entered in this case. 

A formal final decree will be filed con- 
currently herewith. 


Final Decree 


This cause having been tried before the 
Court without a jury, the Court having de- 
termined upon consideration of the record 
that the plaintiffs are entitled to damages 
and injunctive relief against the Eastern 
Railroad Presidents Conference and all cor- 
porate defendants, and the Court having 
filed its Opinion to that effect herein on 
October 10, 1957; 

Now, Therefore, after hearing plaintiffs 
and defendants by their attorneys, it is hereby 

Ordered, Adjudged and Decreed as fol- 
lows, as to 

Injunctive Relief 


I 
[Parties] 


(A) “Plaintiffs” means the following par- 
ties plaintiff, their successors and assigns: 
Noerr Motor Freight, Inc.; Kramer Bros. 
Freight Lines, Inc.; McLean Trucking Com- 
pany; Lansdale Transportation Co., Inc.; 
T. M. Zimmerman Company; W. I. Womel- 
dorf & Sons Company; Rodgers Motor 
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Lines, Inc.; Akers Motor Lines, Inc.; Key- 
stone Lawrence Transfer & Storage Com- 
pany ; W. J. McCormick Truck Transportation ; 
Martin Brothers; Pennsylvania Transfer 
Company; F, W. Lusk Transfer Company; 
Davidson Transfer & Storage Company; 
Suwak Trucking Company; C. W. Dillie; A. 
W. Bauman, Jr. Trucking Company; Mart- 
solf Bros.; Spector Motor Service, Inc.; 
G. C. Braden Trucking Company; Edward 
G. Horn Trucking Co.; Seaboard Tank 
Lines, Inc.; ‘Friedman’s Express, Inc.; 
Karn’s Transfer, Inc.; Lombard Bros, In- 
corporated; Lester C. Newton Trucking 
Company; Pennsylvania Motor Truck Asso- 
ciation (PMTA), Plaintiffs. 


D. F. Bast; Ed. ‘Chadderton Trucking; 
Cooper-Jarrett, Inc.; Eastern Freight-Ways, 
Inc.; Fowler & Williams, Inc.; William F. 
Crossett, Inc.; Fischbach Trucking . Co.; 
Hall’s Motor Transit Co.; Mushroom Trans- 
portation Co., Inc.; Miller Motor Express, 
Inc.; Yale Transport Corporation; Daily 
Motor Express; McCullough Transfer Co.; 
York Transportation Co., Intervening 
Plaintiffs. Other members of plaintiff 
PMTA engaged in long-haul trucking. 


(B) “Defendants” means the following 
parties defendant, their successors and as- 
signs: Eastern Railroad Presidents Con- 
ference; Pennsylvania Railroad Company; 
New York Central Railroad Company; 
Chesapeake & Ohio Railway Company; Nor- 
folk & Western Railway Company; Balti- 
more & Ohio Railroad Company; Reading 
Company; New York, New Haven & 
Hartford Railroad Co.; Lehigh Valley 
Railroad Company; Lehigh & New England 
Railroad Company; Delaware, Lackawanna 
& Western Railroad Co.; Delaware & 
Hudson Railroad; Erie Railroad Company; 
Western Maryland Railway; Pittsburgh & 
West Virginia Railway; New York, Chicago 
& St. Louis Railroad Co.; Boston & Maine 
Railroad; Central Railroad Company of 
New Jersey; Central Railroad Company of 
Pennsylvania; Maine Central Railroad Com- 
pany; New York, Ontario & Western Rail- 
way; Lehigh & Hudson River Railroad; 
Union Railroad Company (Pittsburgh); 
Canadian Pacific Railway Company; Canadian 
National Railways; Carl Byoir & Associates, 
Inc., Defendants. 


(C) “Person” means any individual, cor- 
poration, partnership, association, or other 
business or legal entity. 
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II 
[Applicability of Judgment] 


The provisions of this Final Injunction 
applicable to any defendant shall apply to 
such defendant, its officers, agents, servants, 
employees and attorneys, and to all other 
persons acting or claiming to act under, 
through, or for such defendant, who shall 
have received actual notice of this Final 
Injunction by personal service or otherwise. 


III 
[Antitrust Violations] 


Defendants have violated Sections 1 and 2 
of the Act of Congress of July 2, 1890, 15 
U.S. C., Sections 1 and 2, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies”, com- 
monly known as the Sherman Act. Said 
violations have consisted of defendants’ en- 
gaging in an unlawful combination and con- 
spiracy in unreasonable restraint of trade 
and commerce among the several states and 
in an unlawful combination and conspiracy 
to monopolize trade and commerce among 
the several states, with the intent and object 
of substantially lessening competition in and 
monopolizing the long-haul transportation 
of freight, to the irreparable injury of the 
public and of the plaintiffs; whose business 
defendants intended to restrain and restrict 
to the greatest extent possible, with the ulti- 
mate object of driving them out of the long- 
haul transportation industry. Defendants 
have sought to achieve this object primarily 
by campaigns of vilification and harassment 
designed to destroy the business good will 
of the long-haul truckers, including plain- 
tiffs, and to cause to be imposed upon them 
burdensome governmental restrictions and 
taxes. Defendants have concealed their part 
in instigating and supporting such cam- 
paigns. 

IV 
[Activities Prohibited] 


(A) Defendants are jointly and severally 
enjoined and restrained from combining or 
conspiring with the intent and object of 
restraining, restricting, limiting or prevent- 
ing the existence, growth, development, or 
expansion of the business of plaintiffs, or 
competition by plaintiffs with defendants, 
or any of them, in the long-haul transportation 
of freight, by directly or indirectly doing or 
causing to be done any of the following 
acts: 
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(1) Seeking to create resentment or hos- 
tility to plaintiffs in the minds of the general 
public. 

(2) Seeking to create resentment or hos- 
tility to plaintiffs in the minds of those 
persons who utilize or may utilize the serv- 
ices of plaintiffs’ trucks and in such a man- 
ner as to interfere with business relations 
between shippers and plaintiffs. 


(3) Seeking to create resentment or hos- 
tility to plaintiffs in the minds of legislators, 
law enforcement officers, or other public 
officials or members of any branch of gov- 
ernment. 


(4) Publishing or causing the publication 
or dissemination of false, defamatory or 
derogatory material with regard to plain- 
tiffs or their business. 

(5) Instigating, preparing, composing, 
publishing, producing, disseminating, paying 
for or subsidizing any release, article, re- 
port, statistics or other publication, or any 
motion picture, radio or television presenta- 
tion, or any other material relating to plain- 
tiffs or their business without disclosing to 
the reader or viewer that it has been insti- 
gated, prepared, composed, published, dis- 
seminated, produced, paid for or subsidized 
by or on behalf of defendants. 


(6) Seeking out or creating organizations 
apparently independent of defendants to 
carry out any activity prohibited by this 
Final Injunction without publicly disclosing 
the relationship between defendants and 
such organizations. 

(7) Employing or contracting with any 
public relations firm or similar organization 
to carry out or cause to be carried out any 
activity prohibited by this Final Injunction. 


(8). Making payments, whether by way of 
salary, expenses, or of any other nature, to 
any official, officer, employee or consultant 
of any governmental, public or private body 
or organization to carry out, in the name of 
such person, governmental, public or pri- 
vate body or organization, any activity pro- 
hibited by this Final Injunction. 

(9) Sponsoring, instigating or supporting 
any legislation for the enactment of ton- 
mile, weight-distance, highway or other taxes 
of any kind to be levied on plaintiffs or their 
business, or weight, size or other truck limi- 
tations, or opposing legislation repealing 
such existing taxes or truck limitations, un- 
less such opposition be openly and publicly 
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made in the name of the defendants or any 
of them. 


(B) Activities affecting plaintiffs prohibi- 
ted herein in this Paragraph IV shall be 
deemed to include (1) those activities speci- 
fically directed against plaintiffs by name, 
and (2) those generally directed against 
long-haul truckers as a group or against 
other specific persons in the long-haul truck- 
ing business in so far as they affect plain- 
tiffs because they affect the group (long-haul 
truckers) of which plaintiffs are a part. 


W 
[Permitted Activities] 


Nothing contained in this’ Final Injunc- 
tion shall be construed to prohibit defend- 
ants from seeking to change or improve 
their own facilities, services or rates to make 
such facilities, services or rates more at- 
tractive to shippers, nor from seeking legis- 
lative, administrative or other governmental 
benefits for themselves, as distinguished 
from imposing burdens on plaintiffs. Nor 
shall anything contained in this Final In- 
junction be construed to prohibit defend- 
ants from appearing before any legislative, 
administrative or other governmental body 
to point out the effect upon the railroad 
industry of the enactment of any legislation 
or administrative rulings which may be de- 
signed to aid the plaintiffs, but which would 
adversely affect the defendants. 


VI 
[Jurisdiction Retained | 


Jurisdiction of this cause is retained for 
the purpose of enabling any party in interest 
to apply to this Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion or carrying out of this injunction, for 
the purpose of the enforcement of compli- 
ance therewith and for the punishment of 
violations thereof. 


VII 


It is hereby ‘Further Ordered, Adjudged 
and Decreed as to Damages that judgment 
be entered in favor of plaintiff Pennsyl- 
vania Motor Truck Association (PMTA) 
and against all the defendants, jointly and 
severally, in the amount of $652,074.00 (sin- 
gle damages $217,358.00—trebled, as re- 
quired by statute). 
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teks Nelligan v. Ford Motor Co. 
Further, that judgment be entered in VIll 
favor of all the named plaintiffs in Para- It is hereby also Further Ordered, Ad- 


graph I(A) of this Final Decree, other than judged and Decreed, as to Counsel Fee that 
Pennsylvania Motor Truck Association the defendants pay to plaintiff Pennsylvania 
(PMTA), and against all the defendants, Motor Truck Association (PMTA) as a 
jointly and severally, in the amount of reasonable counsel fee, under the provisions 
eighteen cents (18¢) each (nominal damages of Section 15, Title 15 U. S. C. A,, the sum of 
of six cents (6¢) each—trebled, as required Two Hundred Thousand ($200,000.00) Dol- 
by statute). lars. 


[] 69,086] Robert D. Nelligan and Owen B. Nelligan, Jr., partners doing business 
under the partnership name of The Nelligans v. Ford Motor Company. 


In the United States District Court for the Western District of South Carolina, 
Greenville Division. C. A. No. 1755. Filed April 9, 1958. 


Clayton and Sherman Antitrust Acts 


Exclusive Dealing—Tying Arrangement—Manufacturer-Dealer Advertising Arrange- 
ment—Elements of Unlawful Arrangement—Sufficiency of Complaint—An automobile 
dealer’s complaint alleging that an automobile manufacturer tied the sale of its automotive 
products with the sale of advertising in violation of Section 3 of the Clayton Act was 
dismissed. The complaint had alleged that a dealers’ advertising fund was organized, 
with the consent of the manufacturer, for the purpose of advertising the manufacturer’s 
automobiles, and that dealers were required to become members of this organization and 
make contributions to it at the rate of $25 a car purchased. There were no allegations 
that the manufacturer required an agreement from the dealer that it would not patronize 
any other advertising company other than the manufacturer or the organization (assuming 
that the manufacturer controlled the organization and that the manufacturer or the 
organization was selling advertising) or that rival sellers were excluded by the manu- 
facturer. The allegations of the complaint showed, however, that the dealer was not 
foreclosed from other media of advertising and did patronize other media. 


See Exclusive Dealing, Vol. 1, { 4005.175, 4009.840. 


Monopolies—Dealership Contracts—Monopoly in Sale of Products Manufactured 
and Sold Under One’s Own Brand or Trade-Mark.—An automobile dealer’s complaint 
alleging that the sales agreements entered into between an automobile manufacturer 
and its dealers contained provisions which permitted the manufacturer to monopolize 
the market for automobiles, parts, and accessories in violation of Section 2 of the Sherman 
Act was dismissed. The complaint charged the manufacturer with monopolizing the 
market for its automobiles, parts, and accessories; however, every manufacturer has a 
monopoly on his brand name products, and such a monopoly does not violate the Sherman 
Act. There was no allegation that the manufacturer monopolizes the automobile business 
in any relevant market. The allegation that the manufacturer has a monopoly in the sale 
of automobiles, parts, and accessories which it manufactures and sells under its own brand 
or trade-mark is insufficient. 


See Monopolies, Vol. 1, { 2510, 2580. 


Combinations and Conspiracies—Tie-in Sales—Manufacturer-Dealer Advertising 
Arrangement—Legality—Existence of Unreasonable Restraint of Trade, Unlawful Con- 
spiracy, and Public and Private Injury.—An automobile dealer’s complaint alleging that 
a manufacturer of automobiles, in conspiracy with a dealer advertising organization, com- 
pelled the dealer, along with other dealers, to contribute to the advertising organization 
$25 a car for the purpose of advertising the manufacturer’s automobiles on a television 
show, that this prevented the dealer and other dealers from resorting to competitive media 
of advertising, and that, therefore, there was an unreasonable restraint of trade in adver- 
tising was dismissed on the ground that it did not allege an unreasonable restraint of 


Trade Regulation Reports {| 69,086 


Number 106—132 
8-12-58 


74,290 


Court Decisions 
Nelligan v. Ford Motor Co. 


trade, a conspiracy to violate the antitrust laws, public injury, or injury to the dealer 
resulting directly from any alleged violation of the antitrust laws. The allegations of the 
complaint showed that the dealer was not foreclosed from competitive media of adver- 
tising, and there was no good reason advanced as to why the manufacturer should seek 
to exclude its dealers from any additional advertising media. The manufacturer’s only 
real connection with the advertising business was to promote the sale of its products. 
It was not using its economic position as an automobile manufacturer to invade and 
dominate the advertising business. Furthermore, the combination of the manufacturer 
and the dealer advertising organization was not alleged to have any of the objectionable 
features which the Sherman Act is designed to prevent. Also, the concurrence of public 


and private injury was not shown. 


See Combinations and Conspiracies, Vol. 1, { 2005.848; Private Enforcement and 


Procedure, Vol. 2, | 9009.275, 9009.475. 


For the plaintiffs: Thomas A. Wofford, Greenville, S. C., and Myron N. Krotinger, 


Cleveland, Ohio. 


For the defendant: Leatherwood, Walker, Todd and Mann, Greenville, S. C. 


[Motion To Dismiss] 


Asuton H. Wuuiams, District Judge [Jn 
full text]: Defendant has moved to dismiss 
the Amended Complaint on the ground that 
it does not state a claim upon which relief 
can be granted. The Complaint seeks treble 
damages for alleged violations of Sections 1 
and 2 of the Sherman Act (15 U.S. C. A. 
1, 2) and Section 3 of the Clayton Act (15 
We S> GAT 14).  Atter the fline Sor 2 
similar motion to the original Complaint, 
plaintiffs moved to amend, and did amend, 
their Complaint to its present form. 


The Parties 


The plaintiffs, Robert D. Nelligan and 
Owen B. Nelligan, were partners carrying 
on a motor car business in Greenville, 
South Carolina under the trade name of 
The Nelligans. This partnership was or- 
ganized in September of 1953 as successor 
to Bob Nelligan Motor Company (for- 
merly Traver Motor Company), a South 
Carolina corporation, and was the Lincoln- 
Mercury dealer in the Greenville area by 
virtue of assignment of Dealer’s Sales 
Agreement with consent of defendant on 
November 6, 1953. 

The defendant is Ford Motor Company, 
the manufacturer of Ford, Mercury and 
Lincoln automobiles. 


The Allegations of the Amended 
Complaint. 


The Amended Complaint in substance 
alleges that in 1947 the Lincoln-Mercury 
Dealers Advertising Fund (L. M. D. A.) 
was organized as a non-profit Florida cor- 
poration with the knowledge and consent 
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of Ford for the purpose of advertising 
Lincoln-Mercury automobiles. Plaintiff and 
other Lincoln-Mercury dealers were re- 
quired to become members of L. M. D. A. 
and to make contributions thereto at the 
rate of $25.00 a car purchased. Ford, it is 
alleged, conspired with L. M. D. A. (not a 
party to this action) to collect the above 
referred to charges, using the sixty day 
termination clause in the Dealer’s Sales 
Agreement as a means of coercing plaintiff 
and other dealers to continue their mem- 
bership in and contributions to L. M. D. A. 


The*funds so collected were chiefly ex- 
pended by L. M. D. A. in sponsoring the 
Ed Sullivan Show, a nationwide television 
program, over the Columbia Broadcasting 
System. This program, it is alleged, was 
not received in Greenville, there being no 
CBS outlet there at that time, although 
there is at the present time. 


It is alleged that the purpose and effect 
of this alleged conspiracy was to “tie in” 
the sales of national advertising originating 
and sponsored by defendant with the sale 
of defendant’s automobiles. It is further 
alleged that the purpose and effect of this 
was to preclude plaintiffs and other Lincoln- 
Mercury dealers from resorting to competi- 
tive media of advertising and this is said 
to be in violation of Section 3 of the Clay- 
ton Act. However, it is alleged in Para- 
graph XIV of the Complaint that in the 
year 1953 plaintiff spent $12,740.82 adver- 
tising locally, $11,510.00 in Dealer’s Adver- 
tising Co-op advertising and $13,300.00 in 
contributions or assessments to L. M. D. A. 

The Amended Complaint alleges then 
that plaintiffs early in 1954 began to protest 
these payments to L. M. D. A., the total 
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amount of which ran to $60,000.00, since 
plaintiffs felt the Ed Sullivan Show did 
them no good, and that plaintiffs had been 
damaged in that sum. 


There is a Second Cause of Action which 
alleges that on April 13, 1954 Ford gave 
notice of its intention to terminate plain- 
tiffs’ Sales Agreement in accordance with 
its terms, and that such termination was 
because of plaintiffs’ protest against, and 
unwillingness to continue, the payments 
to L. M. D, A. This, it is said, was in vio- 
lation of the antitrust laws and because of 
such termination, it is alleged plaintiffs 
were damaged in the sum of $150,000.00. 

Judgment is sought in the amount of 
$630,000.00 and for costs and a reasonable 
attorneys fee. 


There are two other allegations of the 
Amended Complaint which should be men- 
tioned. It is alleged that the Sales Agree- 
ments entered into between Ford and its 
dealers, including the plaintiffs, contained 
provisions ‘“‘which permitted defendant 
company to monopolize the market for 
cars, parts and accessories presented by 
the many thousands of dealers who entered 
into such agreements with the defendant 
company in violation of Section 2 of the 
Sherman Act.” Paragraph VIII. And in 
Paragraph IX it is alleged that “Defend- 
ant’s ability to terminate a dealership and 
the business of any dealer with consequent 
heavy financial loss to the dealer has been 
used as a meats of coercing the plaintiff 
in violation of Section 1 of the Sherman 
Act, along with other dealers of the de- 
fendant company, into courses and methods 
of conducting business which they, as inde- 
pendent businessmen, would not pursue but 
for the power of the defendant company to 
inflict severe financial loss upon them as a 
result of that termination”. 


Discussion of Law 


At the outset it would be well to state 
that the main and primary purpose of the 
Sherman Act and the Clayton Act was to 
protect the public from the evils arising 
out of monopolies and unreasonable re- 
straints of trade in interstate commerce. 
Wilder Mfg. Co. v. Corn Products Refining 
OO 230 OS 1655050 52, Cl 395,00 La, ed. 
520, Glenn Coal Co. v. Dickinson Fuel Co. 
[1932-1939 Trape Cases {55,062], 72 F. 2d 
885 (4th Cir. 1934), Schwing Motor Co. v. 
Hudson Sales Corp. [1956 Trade Cases 
T 68,292], 138 F. Supp. 899 (D. Ct. Md. 1956). 
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The private right to maintain an action for 
treble damages given by Section 4 of the 
Clayton Act, 15 U. S.C. A. 15, is purely 
incidental and subordinate to this primary 
purpose of protecting the public. 


To recoyer in a private treble damage 
suit under the anti-trust laws, the plaintiff 
must allege facts from which it can be 
said that there has been a violation of the 
anti-trust laws resulting in injury to the 
public, and damages to the plaintiff as a 
result of such violation. The rule is ad- 
mirably expressed by the Court of Appeals 
for the Fourth Circuit in Glenn Coal Co. v. 
Dickinson Fuel Co., supra. 

“To recover, ihe plaintiff must estab- 
lish two things: (1) A violation of the 
Anti-trust Act, and (2) damages to the 
plaintiff proximately resulting from the acts 
of the defendant which constitute a vio- 
lation of the Act * * *”, 


Among the many other decided cases to 
the same effect are Wilder Mfg. Co. v. Corn 
Products Refining Co., supra, Arthur and Son 
v. Kraft-Phemxz Cheese Corp., 26 F. Supp. 
824, Hudson Sales Corp. v. Waldrip (5th Cir. 
1954) [1954 Trape Cases { 67,694], 211 F. 
2d 268, cert. denied, 348 U. S. 821, Fedderson 
Motors v. Ward, (10th Cir. 1950) [1950-1951 
TRADE CASES § 62,579], 180 F. 2d 519, Shotkin 
v. General Electric (10th Cir. 1948) [1948- 
1949 Trave Cases { 62,341], 171 F. 2d 236, 
(Schwing Motor Co. v. Hudson Sales Corp., 
supra, Interborough News Co. v. Curtis Pub- 
lishtngu Gott Din Ga Sau Dew NG) ellos 
TRADE Cases § 67,854, 67,909], 127 F. Supp. 
286, Riedley v. Hudson Motor Car Co. (D. C. 
W. OD. Ky.) [1948-1949 TrapdE CASES 
J 62,369], 82 F. Supp. 8. 

Plaintiffs have invoked Sections 1 and 
2 ot the: Sherman Act, 115002 Si@ieA is 2 
and Section 3 of the Clayton Act, 15 
U. S. C. A. 14, which it is said have been 
violated by the defendant to the injury of 
the public and the plaintiffs. If the Amended 
Complaint does not allege facts from which 
such can be shown, then the motion to dis- 
miss must be granted. 


Does the Amended Complaint Show 
A Violation of Section 3 of the 
Clayton Act? 


Section 3 of the Clayton Act (15 U. S. 
C. A. 14) reads as follows: 

“It shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to lease or make a sale 
or contract for sale of goods, wares, 
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merchandise, machinery, supplies, or other 
commodities, whether patented or un- 
patented, for use, consumption, or resale 
within the United States or any Territory 
thereof or the District of Columbia or 
any insular possession or other place 
under the jurisdiction of the United States, 
or fix a price charged therefor, or dis- 
count from, or rebate upon, such price, 
on the condition, agreement or under- 
standing that the lessee or purchaser 
thereof shall not use or deal in the 
goods, wares, merchandise, machinery, 
supplies or other commodities of a com- 
petitor or competitors of the lessor or 
seller, where the effect of such lease, 
sale or contract for sale or such condi- 
tion, agreement or understanding may be 
to substantially lessen competition or 
tend to create a monopoly in any line of 
commerce.” 


There is no allegation in this Amended 
Complaint that alleges the defendant sold 
or made a contract for sale of any of its 
goods, wares, merchandise, machinery, sup- 
plies or other commodities on the condition 
that plaintiff or anyone else should not use 
or deal in the goods, wares, merchandise, 
machinery, supplies, or other commodities 
of a competitor of the Ford Motor Co. 


The plaintiffs allege that defendant “tied” 
the sale of its automotive products with the 
sale of its advertising. Passing over for 
the moment the defendant’s position that 
it is not in the advertising business and is 
a purchaser rather than a seller of adver- 
tising,* its further position that it is not 
a competitor of any advertising company, 
and the contention that advertising is not 
a “commodity” within the terms of Section 
3 of the Clayton Act,** it seems clear that 
there has been no “tie in” within the con- 
templation of Section 3 of the Clayton Act. 


In Judson L. Thomson Mfg. Co. v. Federal 
Trade Comm., (1st Cir. 1945) [1944-1945 
Trade Cases § 57,399], 150 F. 2d 952, there 
is a good explanation of a “tying” contract 
within the meaning of Section 3 of the 
Clayton Act. The Court said: 


*In Miller Motors, Inc. v. Ford Motor Com- 
pany [1958 TRADE CASES { 68,937], — F. 2d 
—, decided by the Court of Appeals for the 
Fourth Circuit, January 20, 1958, the plaintiff 
based his unsuccessful case on L. N. D. A. as 
being a violation of the anti-trust laws. The 
Court said, ‘It is not shown that Ford had 
any interest in the Kenyon and Eckhardt Ad- 
vertising Agency except to obtain effective ad- 
vertising service from it. Ford was not using its 
economic position as an automobile manu- 
facturer to invade and dominate the advertising 
business’’. (emphasis added) 
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“Congress passed the Clayton Act, 38 
Stat. 730, to promote competition by pro- 
tecting it from certain practices which 
might lessen it or tend to create a 
monopoly. §3 strikes at practices relied 
on to limit competition in the distribution 
of goods which restrict the right to deal 
in competing products. Among these are 
the so-called ‘exclusive dealing arrange- 
ment’ and the ‘tying contract’, The for- 
mer involves the condition that the 
purchaser or lessee of goods shall deal 
only in the goods of the seller or lessor 
and refrain from dealing in the goods of 
competitors; the latter involves a condi- 
tion that the goods sold or leased shall be 
used only with other goods of the seller 
or lessor, the purchaser or lessee agreeing 
not to deal in such other goods of com- 
petitors, or, as in this case, the leasing 
of equipment on the condition that it 
shall be used only with supplies of the 
lessor. Where the effect of such ar- 
rangements ‘may be to substantially lessen 
competition or tend to create a monopoly’ 
they are unlawful.” (emphasis added) 


It will be seen that a “tying” contract 
has two very definite essentials: 


(1) That goods sold or leased by the 
seller should be used only with other 
goods of the seller or lessor, and 


(2) That the purchaser or lessee agrees 
that he will not deal in such other goods 
of a competitor. 


A true “tie in” sale is violative of Sec- 
tion 3 of the Clayton Act because it re- 
quires or has the effect of requiring the 
purchaser to deal exclusively with the seller. 
This is explained clearly at pages 137-139 
of The Report of the Attorney General’s 
National Committee to Study the Antitrust 
Laws (March 31, 1955) which is the latest 
and most authoritative text on such laws. 
It is summed up on page 139 as follows: 


“But the element common to all prac- 
tises reached by the statute was exclu- 
sion of rival sellers—either by the terms 
of the arrangement or its necessary effects.” 
(emphasis added) 


** In Times-Picayune v. U. 8. [1953 TRADE 
CASES { 67,494], 345 U. S. 594, 609, it was 
said that the Government explained it did not 
bring the action under the Clayton Act because 
of an early Federal Trade Commission ruling 
that advertising was not a ‘‘commodity’’. Mr. 
Justice Clark stated, ‘‘We express no views 
on that statutory interpretation’’. Of course, 
advertising is a part of interstate commerce. 
Loraine Journal Co, v. U. 8. [1950-1951 TRADE 
CASES f 62,957], 342 U. S. 143, 72 S. Ct. 181, 
96 L. Ed. 162, but that is something different 
from being a ‘‘commodity’’. 
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Here there is no allegation that Ford 
required an agreement from The Nelligans 
that they would not patronize any other adver- 
tising company than Ford or L. M. D. A.,, (as- 
suming that Ford controlled L. M. D. A., 
but see below,* and that Ford or L. M, D. A. 
was selling advertising, which it was not), 
no allegation of any exclusion of rival sellers 
by Ford. And as a matter of fact, the posi- 
tive allegations of the Amended Complaint 
show that The Nelligans were not fore- 
closed from other media of advertising and 
did patronize other media. In 1953 they 
spent $12,740.82 advertising locally, $11,510.00 
on dealer cooperative advertising and only 
$13,300.00 on L. M. D. A. See Paragraph 
XIV of Amended Complaint. 


The Amended Complaint does not allege 
a violation of Section 3 of the Clayton Act. 


Does the Complaint Allege a Violation of 
Section 2 of the Sherman Act? 


Section 2 of the Sherman Act 
U.S. C. A. 2) reads as follows: 


“Every person who shall monopolize or 
attempt to monopolize, or combine or 
conspire with any other person or per- 
sons, to monopolize any part of the trade 
or commerce among the several States, 
or with foreign nations, shall be deemed 
guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by fine 
not exceeding $5,000, or by imprisonment 
not exceeding one year, or by both said 
punishments, in the discretion of the 
court.” 
The only reference in the Amended Com- 
plaint to Section 2 is found in paragraph 
VIII. There it is alleged: 


“Each such agreement contained provi- 
sions which permitted defendant company 
to monopolize the market for cars, parts 
and accessories presented by the many 
thousands of dealers who entered into 
such agreements with the defendant com- 
pany in violation of Section 2 of the 

Sherman Act.” 

This allegation charges Ford with mo- 
nopolizing the market for Lincoln-Mercury 
cars, parts and accessories, but every manu- 
facturer has a monopoly on his brand name 
products, and such a monopoly does not 
run afoul of Section 2 of the Sherman Act. 
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Judge Chestnut clearly expressed the rule 
in Arthur v. Kraft-Phenix Cheese, supra, 
where he said: 


“Every manufacturer has naturally a 
complete monopoly of his particular prod- 
ucts especially when sold under his pri- 
vate brands, and no private controversy 
with a distributor could legally tend to 
increase that type of a natural monopoly. 
The Sherman Act is, therefore, clearly 
not really involved.” 


In the recent case of United States v. 
E. I. du Pont de Nemours and Co. [1956 
TRADE CASES { 68,369], 351 U. S. 377, 76 
S. Ct. 994, decided June 11, 1956 it was held 
that, although DuPont might have a mo- 
nopoly in cellophane, since there were 
similar competing flexible wrappings, there 
was no illegal monopolization within the 
meaning of Section 2 of the Sherman Act. 
The Supreme Court, speaking through Mr. 
Justice Reed, said: 


“Thus one can theorize that we have 
monopolistic competition in every non- 
standardized commodity with each manu- 
facturer having power over the price and 
production of his own product. However, 
this power that, let us say, automobile or 
soft drink manufacturers have over their 
trademarked products is not the power 
that makes an illegal monopoly. Illegal 
power must be appraised in terms of the 
competitive market for the product.” 


There is no allegation that Ford or 
L. M. D. A. monopolizes the television 
advertising market, nor that Ford monopo- 
lizes the motor car business in any relevant 
market; only that Ford has a monopoly 
in the sale of the Lincoln-Mercury auto- 
mobiles, parts and accessories which it 
manufactures and sells under its own brand 
or trademark. Such an allegation fails to 
allege a violation of Section 2 of the Sher- 
man Act. 


Does the Amended Complaint Allege a 
Violation of Section 1 of the 
Sherman Act? 

Section 1 of the Sherman Act (15 
U.S. C. A. 1) makes unlawful a conspiracy 
resulting in an unreasonable restraint of 
trade in interstate commerce. The Section 
reads as follows: 


*In Miller Motors, Inc. v. Ford Motor Com- 
pany [1958 TRADE CASES f 68,937], — F. 2d 
—, (4th Cir., 1958) the Court said regarding the 
relationship between L. M. D. A. and Ford, 
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“Every contract, combination in the form 

of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the 
several states, or with foreign nations, is 
declared to be illegal.* * *” 


Only undue or unreasonable restraints 
are prohibited. Standard Oil of N. J. v. 
US SHO22 1S US. NsiI SEEN 50Z8 55 ese d. 
619. U. S. v. Columbia Steel Co. [1948-1949 
TravE Cases { 62,260], 334 U. S. 495, 68 
S. Ct. 1107, 92 L. Ed. 1533, Miller Motors, 
Inc. v. Ford Motor Company [1958 TRADE 
Cases § 68,937], — F. 2d —, (4th Cir., 
1958). 

Plaintiffs contend that Ford, in conspiracy 
with L. M. D. A., compelled The Nelligans, 
along with other Lincoln-Mercury dealers, 
to contribute to L. M. D. A. $25.00 a car 
for the purpose of advertising Lincoln- 
Mercury cars on the Ed Sullivan Show, 
that this prevented The Nelligans and 
other dealers from resorting to competitive 
media of advertising and that thus there 
was an unreasonable restraint of interstate 
trade in advertising. 


I do not agree. The allegations of the 
Amended Complaint do not show any un- 
reasonable restraint of interstate commerce 
in advertising. The allegations of Par- 
graph XIV of the Amended Complaint 
show beyond any question that plaintiffs 
were not foreclosed from competitive media 
of advertising. 

There is no good reason advanced as to 
why Ford should seek to exclude its deal- 
ers from any additional advertising media. 
Even if it be conceded, as plaintiffs argue, 
that Ford Motor Company is in the adver- 
tising business, it must also be conceded that 
its principal business is the manufacture and 
sale of its motor cars. (Paragraph II of 
the Amended Complaint). Its only real 
connection with the advertising business 
is so as to promote the sale of such cars. 
(Paragraph X of the Amended Complaint). 


Miller Motors, Inc. v. Ford Motor Company, 
supra is directly in point. There the Court 
of Appeals for this Circuit, speaking through 
Judge Sobeloff, said on the reasonablness 
of the L. M. D. A. arrangement there 
complained of as being violative of Section 
of the Sherman Act: 


— 


“It is enough that here substantial ad- 
vantages inured to the dealers through 
the device of a single advertising pro- 
gram; that, as the Court below found, 
the L. M. D. A.’s enjoyed almost com- 


1 69,086 


Court Decisions 
Nelligan v. Ford Motor Co. 


Number 106—136 
8-12-58 


plete autonomy as to their choice of 
advertising counsel, media, and copy, and 
that the restraint imposed by higher 
costs of products through advertising is 
only an incidental one, the recognized 
purpose and usual effect of advertising 
being the increase of trade and not its 
restraint. It is not shown that Ford 
had any interest in the Kenyon and Eck- 
hardt advertising agency except to obtain 
effective advertising service from it. Ford 
was not using its economic position as an 
automobile manufacturer to invade and 
dominate the advertising business.” 


There was no unreasonable restraint in 
Miller Motors, nor is there one here. 
Quoting again from the Muller case: 
“We agree that merely selecting a single 
agency, to gain the advantage of co-ordi- 
nated advertising, did not in the circum- 
stances restrain commerce in advertising.” 


So it is here, and there is no unreasonable 
restraint of trade in violation of Section 1 of 
the Sherman Act alleged. 


The Court of Appeals held in the Miller 
case that Section 1 of the Sherman Act 
had not been violated also because no con- 
spiracy to violate the Act was shown. The 
Court said: 

“Even if we accept plaintiff's argument 

that L. M. D. A’s are a creation of the 

Ford Motor Company, organized solely 

to raise advertising funds for its products, 

the action would nevertheless fail. It is 

not sufficient for the plaintiff to prove a 

co-operative effort between Ford and 

L. M. D. A., but it must be shown that 

the combination has the objectionable 

features which the act is designed to pre- 
vent. Alexander Milburn Co. v. Union Car- 

bide & Carbon Corp., 15 F. 2d 678, 682 

(4th Cir., 1926).” 


Firmly ingrained in anti-trust law is that 
before a plaintiff may recover in a treble 
damage suit, he must show public injury. 
Alexander Milburn Co. v. Union Carbide & 
Carbon Co., 15 F. 2d 678 (4th Cir., 1926); 
Glenn Coal Co. v. Dickenson, (4th Cir., 1934) 
[1932-1939 Trape Cases { 55,062], 72 F. 2d 
885; Arthur v. Kraft-Phenix Cheese Corp., 
26 F. Supp. 824; Schwing Motor Co. v. 
Hudson Sales Corp. [1956 Trappe Casrs 
{ 68,292], 138 F. Supp. 899, aff'd and opinion 
adopted by Court of Appeals as its own 
[1956 TraDE Cases J 68,564], 239 F. 2d 176. 
(4th Cir., 1956); Hudson Sales Corp. v. 
Waldrip [1954 Trape Cases { 67,694], 211 F. 
2d 268 (Sth Cir. 1954), cert. denied 348 
WIS, Bal. 
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The Court of Appeals in the Miller case 
gave the absence of public injury in the 
alleged acts of Ford in connection with 
L. M. D. A. ag still another reason for 
denying plaintiff relief in Miller Motors. The 
opinion states: 


“Therefore, there being no showing of 

any public injury resulting from a re- 

straint of commerce in automobiles or 
advertising, it cannot be said that the 

Sherman Act has been violated.” 

There is still another reason why the 
Amended Complaint should be dismissed. 
To recover in a treble damage suit, the 
plaintiff must not only show violation of 
the anti-trust laws and public injury, but 
he must also show that the acts of defendant 
which constitute an alleged violation of 
the anti-trust laws likewise directly dam- 
aged plaintiff in his private business. Con- 
ference of Studio Unions v. Loew’s Inc. 
[1950-1951 Trape Cases § 62,953], 193 F.2d 51 
(9th Cir., 1951). Cert. denied 342 U. S. 919. 


Judge Sobeloff expressed the rule clearly 
in Miller Motors where he said: 


“The hybrid nature of a private anti- 
trust suit dictates that, to succeed, the 
plaintiff must prove not only that the 
defendant has infringed one or more of 
the antitrust laws to the public injury, 
but also that such infringement has re- 
sulted in private injury to the plaintiff 
in its business or property. 15 U.S.C. A,, 
Sec. 15. In the absence of a showing of 
either the public or the private harm, the 
plaintiff cannot prevail.” 
And in applying the rule to that case 
where the same contention was made as 
here, the Fourth Circuit said: 


“Even though Miller Motors received 
$716.37 more in L. M. D. A. advertising 
than it paid for, the plaintiff further 
argued that the cost of L. M. D. A. ad- 
vertising is included in the sale price of 
Lincoln and Mercury automobiles, thereby 
creating a ‘higher price tag’ for prospec- 
tive buyers of defendant’s automobiles. 
If this was the case, even if a conspiracy 
in violation of the Sherman Act existed, 
any increases in the price of defendant’s 
product were passed on (together with a 
profit) to the ultimate consumer; and 
under the settled decisions, plaintiff has 
suffered no injury for which the law will 
permit him treble damages. ‘If appellants 
did not absorb such increase in price 
but passed it on to their customers, they 
could not recover in a treble damage 
action brought under the antitrust act.’ 
Wolfe v. National Lead Company, 225 F. 
DdeAZ 7a 43309 (Oth Cire 1955) e7cert- den. 
B50 Ups Glo 
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If plaintiff were to contend that any 
alleged price increases were absorbed by 
the plaintiff, then, of course, the public is 
unaffected, and in a private treble damage 
suit there must be a concurrence of public 
and private injury. Glenn Coal Co, v. Dick- 
son Fuel Co., supra. 


There is no substantial difference between 
the allegations of the Amended Complaint 
here and the Miller Motors, Inc. v. Ford 
Motor Company case so far as Section 1 of 
Sherman Act is concerned. The Amended 
Complaint should be dismissed since (1) 
there is no unreasonable restraint of trade, 
(2) there is no conspiracy to violate the 
anti-trust laws, (3) there is no public in- 
jury involved and (4) there is no injury 
to the plaintiffs resulting directly from any 
alleged violation of the anti-trust laws. 


Plaintiffs rely upon U. S. v. General Motors 
[1940-1943 TrapE Cases { 56,120], 121 F. 2d 
376 (7th Cir., 1941). 

Judge Sobeloff clearly distinguished the 
General Motors case from Miller Motors v. 
Ford when he said: 


“In the General Motors case, to the con- 
trary, it was shown that the defendant, 
reaching out to monopolize the business 
of financing the resale of automobiles of 
its manufacture, formed a conspiracy un- 
reasonably to interfere with commerce. 
The court declared that the mandatory 
scheme to impose the financing of auto- 
mobile sales through a concern which it 
wholly owned, and whose profits it en- 
joyed, was unreasonable and ‘bore no 
relation to the good will of General Mo- 
tors or its line of cars.’ It characterized 
the defendant’s claim that the plan was 
designed to stimulate sales, as so far- 
fetched that ‘it would have been sur- 

prising had the jurors accepted it.’ U. S. 

v. General Motors Corporation, 121 F. 2d 

376, 412 (7 Cir., 1941). This is sufficient 

to point up the contrast between the two 

cases.” 

This is likewise sufficient to point out 
why the General Motors case is not applicable 
here. 

Conclusion 


I conclude that the Amended Complaint 
does not allege any violation of Sections 
1 and 2 of the Sherman Act or Section 3 
of the Clayton Act. It does not state a 
claim upon which relief can be granted 
under the anti-trust laws. 

Amended 


The motion to dismiss the 


Complaint is hereby granted. 
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[f 69,087] United States v. Bakersfield Associated Plumbing Contractors, Inc.; Kern, 
Inyo and Mono Counties Sheet Metal Contractors Association, Inc.; and Kern County 
Electrical Contractors Association, Inc. 


In the United States District Court for the Southern District of California, Northern 
Division. Civil Action No. 1479-ND. Filed May 26, 1958. Modified Judgment entered 
on December 22, 1958, CCH 1959 Trapr Cases f 69,266. 


Case No. 1242 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Combinations and Conspiracies—Practices—Bid Depository—Price Tampering.—Three 
associations of plumbing, sheet metal, and electrical subcontractors were held to have 
engaged in price tampering by adopting and enforcing rules for the operation of their bid 
depository which (1) required subcontractors to submit separate bids for the plumbing, 
heating, and ventilating portions of a construction contract and discount no more than 5 
per cent of the total in a combination bid, (2) required the successful bidder on a con- 
struction contract to pay a fee to the depository, and (3) permitted the withdrawal of a 
bid, upon the payment of a withdrawal fee, in the interval between the opening of the 
bids by the depository and submission of the bids to the general contractor. The limitation 
on the combination bid discount restricted the bidder’s freedom to submit a truly com- 
petitive bid, the depository fee produced more revenue for the depository than its operation 
required and to that extent constituted an unreasonable restraint of trade, and the rule 
concerning the withdrawal of bids invited collusion between the bidding subcontractors. 
While those rules constituted price tampering and were illegal per se, the depository’s 
other rules, which were designed to eliminate bid peddling, did not constitute a boycott or 
an unreasonable restraint of trade. There was no coercion to induce or compel the use 
of the bid depository and a non-member could use the facility to submit his bid if he 
agreed to be bound by its rules. 


See Combinations and Conspiracies, Vol. 1, { 2005.503, 2011.065. 


For the plaintiff: James M. McGrath, Edward R. Minor, and Thomas R. Sheridan 
of the Antitrust Division, Department of Justice. 


For the defendants: Mack, Bianco, King and Eyherabide, Bakersfield, Cal., by 
D. Bianco and Harvey H. Means. 


Findings of Fact order to prevent and restrain continuing 
[Nature of Action] violations by defendants of Section 1 of the 
Sherman Act. It is alleged in the complaint 
that each of the corporations named as de- 
fendants has an office, transacts business, 
and is found within the Southern District of 
California, Northern Division, and that the 
alleged violations of law described in the 
complaint have been and are being carried 
out within the said district and division. 

The case was tried by the Court sitting 
without a jury. Pre-trial proceedings resulted 
in the filing of a pre-trial conference 
order, in which the parties reached agree- 
ment upon many of the facts. The evidence 
consisted of the pre-trial conference order 
and oral and documentary evidence. 


Grtpert H. Jerrserc, District Judge [Jn 
full text except for omissions indicated by 
asterisks|: This is a proceeding filed by the 
Government on June 28, 1955, against Bakers- 
field Associated Plumbing Contractors, Inc., 
Kern, Inyo and Mono Counties Sheet Metal 
Contractors Association, Inc. and Kern 
County Electrical Contractors Association, 
Inc., alleging an unlawful combination and 
conspiracy in unreasonable restraint of in- 
terstate trade and commerce in plumbing, 
heating and ventilating, sheet metal, and 
electrical supplies, materials and fixtures, in 
violation of Section 1 of the Sherman Anti- 
trust Act. The relief sought is of an equita- 


ble nature. The issues are raised by the [ Attorneys] 
complaint and by the joint and several The plaintiff was represented by James 
answers of the defendants. M. McGrath, Edward R. Minor, and Thomas 


Federal jurisdiction is ; invoked on the R. Sheridan of the Antitrust Division, De- 
ground that these proceedings are instituted partment of Justice. The defendants were 
under Section 4 of the Sherman Act, in represented by Mack, Bianco, King & Ey- 
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herabide, of Bakersfield, California, D. 


Bianco and Harvey H. Means appearing. 
[Findings of Fact] 


Having considered the evidence presented, 
the proposed findings and counterfind- 
ings prepared respectively by counsel for 
plaintiff and defendants in accordance with 
the Court’s Order of December 30, 1957, 
and having held hearings on April 25, 1958 
and May 2, 1958 for the purpose of settling 
the findings and judgment in this matter, 
the Court now makes the following findings 
of fact and conclusions of Law: 


[Defendants’ Offices} 


1. Each of the defendants has an office in 
the City of Bakerfield, County of Kern, 
State of California. 


[Definitions| 

2. As used herein and by stipulation dur- 
ing the course of the trial, the term “Bakers- 
field Trade Area” refers to the City of 
Bakersfield and the County of Kern, State 
of California. 

3. The term “construction supplies” as 
used herein refers to plumbing, heating and 
ventilating, sheet metal, and electrical sup- 
plies, materials, and fixtures which are fur- 
nished by subcontractors in connection with 
the performance of construction contracts. 

4, As used herein and as defined in the 
pre-trial conference order, the term “bid 
depository,” unless otherwise specified, 
refers to the “Bakersfield Construction In- 
dustry Bid Depository,” which is a facility 
established, maintained, and operated by the 
defendants, through which bids of subcon- 
tractors are received and processed and 
made available to general contractors in 
accordance with the rules for the operation 
of such bid depository. 


5. The terms “process” and “deliver” as 
used herein have the same meaning as 
when used in the bid depository rules and 
in the correspondence of the bid depository 
with both general and subcontractors. It 
is intended that as used herein these terms 
shall have their usual and ordinary meaning. 


6. As used herein and as defined in the 
pre-trial conference order, the term “bid 
peddling” refers to the disclosure, for the 
purpose of obtaining a more favorable bid, 
by a general contractor of one subcon- 
tractor’s bid to a competing subcontractor 
prior to the time the awarding authority has 
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made an award to the general contractor, 
and the term “bid shopping” refers to such 
disclosure for the same purpose after an 
award has been made to the general con- 
tractor. 

[Defendanis] 


7. The defendant, Bakersfield Associated 
Plumbing Contractors, Inc., is a corporation 
organized and existing under the laws of 
the State of California, chartered as a non- 
profit business league. Said defendant has 
its office and principal place of business at 
Bakersfield, California, and transacts busi- 
ness within the Southern District of Cali- 
fornia, Northern Division. Said defendant 
is composed of the following member sub- 
contractors who are the major plumbing 
subcontractors in the Bakersfield Trade 
Area. The name, address, date of member- 
ship, and date each member signed the bid 
depository agreement follows: * * * 

8. The defendant Kern, Inyo and Mono 
Counties Sheet Metal Contractors Associa- 
tion, Inc. is a corporation organized and 
existing under the laws of the State of 
California, chartered as a non-profit asso- 
ciation. Said defendant has its office and 
principal place of business at Bakersfield, 
California, and transacts business within 
the Southern District of California Northern 
Division. Said defendant is composed of the 
following member subcontractors, who are 
the major sheet metal subcontractors in the 
Bakersfield Trade Area. The name, address, 
date of membership, and date each member 


signed the bid depository agreement follows: 
ee ee, 


9. The defendant, Kern County Electri- 
cal Contractors Association, Inc., is a cor- 
poration organized and existing under the 
laws of the State of California, chartered as 
a non-profit association. Said defendant has 
its office and principal place of business at 
Bakersfield, California, and transacts busi- 
ness within the Southern District of Cali- 
fornia, Northern Division. Said defendant 
is composed of 25 member subcontractors, 
who are the major electrical subcontractors 
in the Bakersfield Trade Area. The name, 
address, date of membership, and date each 
member signed the bid depository agree- 
ment follows: * * * 


[Contracting Practices] 
10. The awarding authority who plans a 


major construction project usually enters 
into a single comprenensive contract with a 
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general contractor who assumes responsibil- 
ity for the entire project. This is the prac- 
tice in the Bakersfield Trade Area as well 
as throughout the United States. Generally, 
the awarding authority advertises for bids 
and awards the contract to the lowest and 
most responsible bidder. General contrac- 
tors, after they have received the award, 
usually subcontract specialized portions of 
the construction, such as plumbing, heating 
and ventilating, electrical, and sheet metal 
work. The general contractor customarily 
seeks to obtain the most favorable subcontrac- 
tor bids possible. The general contractor, after 
receiving bids from subcontractors, fre- 
quently attempts to obtain a more favor- 
able price for the work. 


General contractors, in bidding on proj- 
ects of the type within the depository 
rules, generally submit to the awarding au- 
thority a sealed written bid, accompanied 
with a deposit, which the general contrac- 
tor forfeits if he fails to enter into a contract 
after his bid is accepted. At the time and 
place specified in the invitation for bids, the 
awarding authority opens the bids in public. 
The bids are tabulated and, as a general 
rule, the job is awarded to the lowest 
responsible bidder. 


In the preparation of the bids referred to 
in the next preceding paragraph hereof, 
the general contractor makes his estimate 
of labor, materials, overhead and profit, and 
submits an offer to the awarding authority 
to furnish the material and perform the 
work in accordance with the plans and 
specifications for one lump sum amount. 


As a general rule, general contractors do 
not perform the mechanical or specialty 
work, such as plumbing, electrical, heating 
and ventilating and sheet metal. They sub- 
mit bids to the awarding authority based 
on sub-bids received from the specialty sub- 
contractor. Before the general contractor 
submits his bid to the awarding authority, 
he invites and obtains bids from such sub- 
contractors. 


11. In advance of requesting bids on any 
construction project, the awarding authority 
causes specifications to be drawn describ- 
ing, among other things, in detail the sup- 
plies to be furnished in such project. In 
many instances, the specifications describe 
such supplies by brand name, and in many 
other instances the specifications describe 
such supplies by a brand name as a stand- 
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ard, and substitutions are permitted with 
the approval of the architect. 


12. The specifications referred to in the 
next preceding paragraph hereof, describe 
items of construction supplies manufactured 
outside the State of California, and items 
of construction supplies manufactured with- 
in the State of California. 


13. In order to properly make up his bid 
to the awarding authority, it is necessary 
that the general contractor have the bids 
of the subcontractors submitted to him suf- 
ficiently in advance of the time for filing 
general bids, in order to permit adequate 
analysis and compilation. 


14. In order to properly prepare his bid 
for submission to the general contractor, the 
subcontractor should obtain plans and spec- 
ifications of the work, study them to fa- 
miliarize himself with the details, make an 
examination of the job site, itemize and 
price the materials required for the job, and 
estimate the labor, overhead, and profit. 


[Interstate Commerce] 


15. The subcontractors, including mem- 
bers of the defendant trade associations, do 
not customarily carry on hand sufficient 
construction supplies for large construction 
projects. After receiving the award of a 
subcontract, the subcontractor orders from 
wholesalers or directly from manufacturers, 
for his own account, the construction sup- 
plies needed for the contract on which he 
has bid. Large quantities of construction 
supplies sold and installed in the Bakersfield 
Trade Area are manufactured in States 
other than California and are shipped in 
interstate trade and commerce from_such 
States to the Bakersfield Trade Area. A 
substantial part of the construction supplies 
sold and installed in the Bakersfield Trade 
Area is shipped by manufacturers from 
plants located outside the State of California 
direct to the job site in said area. Other 
such construction supplies are ordered by 
wholesalers from manufacturers located out- 
side the State of California to fill orders 
placed by subcontractors. These construc- 
tion supplies are shipped by manufacturers 
from plants located outside the State of 
California to job sites in the Bakersfield 
Trade Area, 


16. In order to perform construction con- 
tracts, member subcontractors and other 
subcontractors who have used the bid de- 
pository, have placed practically all orders 
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for construction supplies with companies 
having offices located in California. Many 
of such companies are independent, locally- 
owned jobbers or wholesalers. Many of 
such companies, some of whom are listed in 
Document No. 2417 of Exhibit No. 16, are 
wholly-owned and controlled subsidiaries, 
operating divisions, or local agents of cor- 
porations whose principal offices and manu- 
facturing plants are located outside the State 
of California. Quantities of such construc- 
tion supplies are shipped pursuant to such 
orders from points outside the State of 
California to the California offices or ware- 
houses of the companies from which such 
supplies were ordered. Quantities of such 
construction supplies are also shipped pur- 
suant to such orders from points outside 
the State of California directly to the job 
sites of construction projects in the Bakers- 
field Trade Area. 

17. The cost to the subcontractor of the 
construction supplies furnished in connec- 
tion with the performance of a subcontract 
bid on through the bid depository, usually 
amounts to approximately 50 per cent, more 
or less, of the total amount of the subcon- 
tractor’s bid. 

18. Substantially all of certain types of 
construction supplies, as well as many brand 
hame products furnished by subcontractors 
in performing construction contracts result- 
ing from bids made through the bid de- 
pository, are manufactured only outside the 
State of California. 


19. Invoices and shipping documents es- 
tablish that in the year 1955 there were 
shipments totaling $340,000 from points out- 
side the State of California delivered to the 
job sites of construction projects bid on 
through the bid depository. In addition, 
shipments from points outside the State of 
California to subcontractors who were suc- 
cessful bidders through the bid depository 
in the calendar year 1955, but which ship- 
ments were not definitely tied in with spe- 
cific bid depository projects, amounted to 
$350,000. On one uncompleted project proc- 
essed through the bid depository in 1956, 
out-of-state shipments of construction sup- 
plies directly to the job site amounted to 
approximately $150,000. 

20. Quantities of construction supplies are 
-shipped into warehouses in the State of 
California from points outside the State of 
California in response to orders placed. by 
subcontractors, for the purpose of perform- 
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ing construction contracts awarded to said 
subcontractors as a result of bids made 
through the Bakersfield Construction In- 
dustry Bid Depository. Such construction 
supplies are shipped from said warehouses 
directly to the job sites of such construction 
projects, or directly to such subcontractors 
who subsequently furnish such supplies in 
the performance of said construction con- 
tracts. Such supplies, when received in Cali- 
fornia, are not reshipped or intended to be 
reshipped outside the State of California. 


21. The sale and installation of construc- 
tion supplies in the Bakersfield Trade Area 
by subcontractors, including membérs of the 
defendants and users of the bid depository 
are interrelated with and necessary to the 
movement in interstate commerce, of a 
substantial volume of construction supplies 
which flows in a continuous uninterrupted 
stream from points of origin in States other 
than California, to the ultimate owners or 
builders at the site of installation. 


[Bid Depository Rules] 


22. During 1954 the three defendants, 
acting in concert, adopted rules for the 
operation of a bid depository known as the 
Bakersfield Construction Industry Bid De- 
pository. These rules are dated October 
27, 1954. Since the adoption of the rules 
for the bid depository, the bid depository 
has been operated by the defendants in 
accordance with said rules, and the defend- 
ants intend to continue to operate the ‘bid 
depository under said rules unless restrained 
by order of this Court. A copy of these 
rules is attached to the complaint as Exhibit 
“A”. Such rules are as follows: 


“Bakersfield Construction Industry 
Bid Depository 
“Bakersfield Associated Plumbing 
Contractors, Inc. 

“Kern, Inyo and Mono Counties Sheet 
Metal Contractors Association, Inc. 
“Kern County Electrical Contractors 
Association, Inc. 

“27, October, 1954 


‘1. Purpose: These rules are estab- 
lished for the purpose of providing fair 
and open competition between the mem- 
bers of the plumbing, heating and venti- 
lating, sheet metal and electrical industries 
and to eliminate the unfair practice of 
bid peddling. 

“2. Applicability: The rules herein es- 
tablished shall govern any proposal tender 
or offer to contract the installation of 
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plumbing, heating and ventilating, sheet 
metal or electrical, upon all projects within 
the Counties of Kern, Inyo and Mono for 
the plumbing, heating and ventilating, and 
sheet metal industries, and the County 
of Kern for the electrical industry, wherein 
the awarding authority has designated and 
advertised a specific time for the opening 
of contract bids for the performance of 
work upon said project by an user of the 
bid depository or member of the associations. 


“3. Depository: To achieve the objects 
of this agreement, the Bakersfield Asso- 
ciated Plumbing Contractors, Inc., Kern, 
Inyo and Mono Counties Sheet Metal 
Contractors Association, Inc., and the 
Kern County Electrical Contractors Asso- 
ciation, Inc., hereinafter referred to as the 
associations will establish and maintain 
a bid depository at 1420 24th Street, Bak- 
ersfield, California. The bid depository 
box shall be equipped with two locks; 
the first two persons depositing bids on 
any specified project that will be present 
for the opening of such bids will lock the 
depository box and retain the keys thereto; 
upon the specified time for the opening of 
such bids, the persons retaining the keys 
will unlock the box; all bids will then be 
announced and tabulated by the respective 
associations secretaries. 


“4, Deposit of Bids: The bid depository 
maintained by the associations shall be 
available to all plumbing, heating and 
ventilating, sheet metal and electrical con- 
tractors desiring to bid upon the desig- 
nated project. 


“5. Time of Deposit: All bids must be 
received by the depository normally not 
later than six hours prior to the time 
designated for the opening of bids by the 
awarding authority; provided, however, 
that if the time designated by the award- 
ing authority for opening bids is such that 
deposit six hours prior thereto would not 
be during normal working hours, then the 
Board of Directors of each association 
shall coordinate and designate the time at 
which bids must be deposited; in the event 
of time designation by the association 
Board of Directors. All bidders known 
to be interested in bidding the project 
shall be notified sufficiently in advance of 
the time of deposit by the office of the 
depository. Bids received later than the 
time hereinabove provided shall be re- 
turned to the bidding contractor unopened. 


_ “6. Combination Bids (Plumbing, Heat- 
ing & Ventilating): Contractors submit- 
ting bids to the depository must submit 
separate bids for plumbing and heating 
and ventilating, and may submit a bid 
representing a combination of the plumb- 
ing and heating and ventilating; provided, 


1 69,087 


Court Decisions 
U.S. v. Bakersfield Associated Plumbing Contractors, Inc. 


Number 106—142 
8-12-58 


however, that the combination bid so sub- 
mitted may not be reduced more than five 
per cent (5%) of the separate bids so 
combined. All bids are to be submitted 
to the depository upon the condition that 
either the plumbing or heating and venti- 
lating portion of any bid may be used by 
the general contractor with any other 
plumbing or heating and ventilating bid, 
or portion of a bid, submitted through the 
depository. Any bid purporting or at- 
tempting to restrict such use in combina- 
tion with other depository bids shall be 
invalid. 


“7. Bid Opening: The procedure for 
submission and opening of bids shall be 
as follows: 


“A. To assure uniformity of bids, all 
bids must be submitted upon the bid 
forms supplied by the depository; forms 
will be mailed by the depository to all 
contractors indicating an intent to bid 
the project; bids not submitted upon the 
depository bid form will not be recognized. 


“B. Bidders shall submit to the deposi- 
tory a separate, sealed bid addressed to 
each general contractor with whom the 
bidding contractor intends to bid, and 
shall submit an additional bid addressed 
to the depository. 


“C. Bids addressed to the depository 
will be opened at 1421 24th Street, Bakers- 
field, California, six hours prior to the bid 
opening of the awarding authority, unless 
a different time has been designated in 
paragraph 5; bids will be opened at such 
time solely for the purpose of determining 
whether the bids conform to depository 
requiremens; bids so opened shall not be 
deemed an offer to any general contractor 
at the time of such opening. 


“D. Bids addressed to the general con- 
tractors shall be available to the general 
contractors one hour following the open- 
ing of bids addressed to the depository; 
provided, however, that no bid shall be 
delivered to a general contractor until 
said contractor has agreed in writing to 
accept the bid if it is the low bid accepted 
through the depository, 


“8, Depository Fee: The successful bid- 
der or bidders shall pay to the depository 
fund, as a depository fee, a sum equal to 
one per cent (1%) of the contract awarded 
to each bidder for plumbing, one per cent 
(1%) of the contract for heating and ven- 
tilating, one per cent (1%) of the contract 
for sheet metal, and one per cent (1%) of 
the contract for electrical; provided, how- 
ever, that the depository fee pertaining to 
any one of the aforementioned subcon- 
tracts shall not exceed $1,000.00. The de- 
pository fee shall be paid at the time the 
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contractor receives the first payment on 
the contract. A contractor failing to pay 
the required depository fee within thirty 
(30) days of the date specified herein shall 
be denied the privileges of the depository 
until the fee has been paid. 

“9. Collection of Delinquent Fees: In 
the event of litigation to collect a delin- 
quent depository fee, or to collect a de- 
linquent withdrawal fee, the delinquent 
contractor shall pay all attorney fees, 
costs of suit, and other expenses reason- 
ably incurred in connection with such 
litigation. 

“10. Reopening of Projects: When bids 
for a specified project are once opened, 
there shall be no further bidding on said 
project for a period of one hundred twenty 
(120) days by contractors who did not bid 
such project in the first instance unless 
the plans and specifications have been 
revised in an amount exceeding twenty- 
five per cent (25%) of the work and/or 
materials prescribed in the original plans 
and specifications. 

“11. Conditions of Bid: All plumbing 
and heating and ventilating bids shall be 
submitted upon the condition that the bid 
may be used only in combination with a 
plumbing and heating and ventilating bid 
which has been submitted through the de- 
pository. Said condition of bid will be 
printed upon the bid form provided by 
the depository. 

“12. Withdrawal of Bid: The procedure 
for withdrawal of bid shall be as follows: 

“A. Any bid in the depository may be 
withdrawn without penalty at any time 
prior to the opening of bids as outlined 
in paragraph 7 hereof. 

“B. After the opening of bids as out- 
lined in paragraph 7 hereof, a bid may be 
withdrawn prior to the time that bids are 
made available to the general contractors; 
provided, however, that a bid may be 
withdrawn at that time only upon pay- 
ment of one per cent (1%) of the total 
amount of said bid, said penalty not to 
exceed $1,000.00. Payment of the penalty 
herein provided must be made within ten 
(10) days of the withdrawal. Notification 
that a bid is to be withdrawn must be 
made by the contractor or his agent. 

“C. In the event that a bid is not with- 
drawn prior to delivery to the general 
contractor, the bid shall become an irre- 
vocable offer to the general contractor and 
shall not be withdrawn thereafter; the 
consideration for the option herein pro- 
vided shall be the execution by the general 
contractor of the agreement to accept low 
bid at the time of receipt of the sub- 
contract bid. 
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“13. Naming of Subcontractors: In the 
event that any plumbing, heating and ven- 
tilating, sheet metal, or electrical contrac- 
tor intends to subcontract a part of his bid 
to another contractor signatory to this 
agreement, such contractor shall designate 
the name of said subcontractor to be used 
by him on the bid form; subcontractors so 
named shall not be changed thereafter in 
the absence of showing good cause therefor. 

“14. Recordation of Bids: All bids sub- 
mitted through the depository shall be 
accurately recorded and placed on file in 
the office of the depository; said bids will 
be available for inspection by any par- 
ticipant or user of the depository or any 
other pesrson or persons approved by the 
Board of Directors. All such bids shall 
be maintained in the files of the depository 
for a period of one year after date of 
opening. 

“In consideration of the observance of 
the foregoing rules by other participants 
in the depository, and in consideration of 
the maintenance of the bid depository, I 
hereby agree to abide by the rules and 
conditions hereinabove prescribed, and to 
pay any fee or fees provided in said rules 
and conditions, 

“Date 

“Name of Firm 


“Signature” 


[Antitrust Charges] 


23. The main thrust of the Government 
is against the establishment and operation 
by the defendants of the bid depository, in 
accordance with said rules. The complaint 
alleges that the unlawful combination and 
conspiracy in unreasonable restraint of in- 
terstate trade and commerce has consisted 
of a continuing agreement and concert of 
action among the defendants 

(a) To organize and operate a deposi- 
tory for bids relating to the selling and 
installing of construction supplies for build- 
ing projects in the Bakersfield Trade Area; 

(b) To adopt and enforce rules govern- 
ing said depository; 

(c) To induce and compel their mem- 
bers to use said depository in submitting 
bids relating to the sale and installation of 
construction supplies for building projects 
in the Bakersfield Trade Area; 

(d) To induce and compel others to use 
said depository in submitting and in ob- 
taining bids; 

(e) To induce and compel general con- 
tractors to limit contract awards to bids 
submitted through said depository, and 
to induce and compel their members to 
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boycott and refuse to deal with general 
contractors who do not undertake so to 
limit such awards; and 

(f) To channel to subcontractors sub- 
mitting to the rules of said depository the 
sale and installation of construction sup- 
plies for building projects in the Bakersfield 
Trade Area, and to exclude others from en- 
gaging in such selling and installation. 


- The complaint alleges that the purpose, 
intent and necessary effect of the organiza- 
tion and operation of the bid depository 
have been and are: 

(a) To eliminate competition among 
those engaged in the sale and installation 
of construction supplies in the Bakersfield 
Trade Area; 

(b) To deprive general contractors and 
awarding authorities in the Bakersfield 
Trade Area of the opportunity to contract 
for the purchase and installation of con- 
struction supplies in a free and competi- 
tive market; 

(c) To impose unreasonable restraint 
upon interstate trade and commerce in 
construction supplies. 


[Enforcement of Rules—Area] 


24. Rule 2 of the rules of the bid deposi- 
tory provides that the rules therein estab- 
lished “shall govern any proposal, tender, or 
offer to contract the installation of plumb- 
ing, heating and ventilating, sheet metal or 
electrical, upon all projects within the Coun- 
ties of Kern, Inyo and Mono for the plumb- 
ing, heating and ventilating, and sheet metal 
industries, and the County of Kern for the 
electrical industry, wherein the awarding 
authority has designated and advertised a 
specific time for the opening of contract 
bids for the performance of work upon said 
project by any user of the bid depository or 
member of the associations.” 


25. It has been stipulated that the rules 
of the bid depository are enforced by the 
defendants only with respect to the Bakers- 
field Trade Area, which includes the city of 
Bakersfield and the county of Kern, State 
of California. 


[Non-Members] 


26. A subcontractor may bid through the 
Bakersfield Construction Industry Bid De- 
pository, even though he is not a member 
of any of the defendant trade associations, 
if he signs an agreement to be bound by 
the bid depository rules. He is not required 
to sign a new agreement each time he bids 
through the bid depository. 
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27. Any subcontractor who bids through 
the bid depository must agree to abide by 
the rules and regulataions of said bid de- 
pository with respect to all bids submitted 
by such subcontractor through the bid de- 
pository. Customarily, each subcontractor 
evidences his adherence to the agreement 
mentioned in the preceding paragraph by 
signing a form similar to that which is at- 
tached to the complaint as Exhibit “A.” 


[Bidding—Depository] 


28. Member subcontractors who place bids 
on a construction project through the bid de- 
pository, bid only through the depository. 


29. It is the general practice of member 
subcontractors and in accordance with the 
rules of the bid depository that in each 
instance in which any project is bid on 
through the bid depository, member sub- 
contractors will not knowingly submit bids, 
except through the bid depository, on those 
features of the project which are bid on 
through the bid depository. 

30. A subcontractor bidding through the 
bid depository to more than one general 
contractor bids the same figure to each 
general contractor to whom he bids. 


[Depository Costs] 


31. The expense of renting an office for 
the bid depository, and the expense of ad- 
ministering the bid depository are shared by 
the defendants. 

32. Defendant Bakersfield Associated Plumb- 
ing Contractors, Inc. receives the depository 
fees so far as they pertain to bids for fur- 
nishing and installing plumbing, heating and 
ventilating, and sheet metal supplies, and 
the defendant Kern County Electrical Con- 
tractors Association, Inc, receives the de- 
pository fees so far as they pertain to bids 
for furnishing and installing electrical supplies. 


{Bidding Costs] 


33. There is a substantial cost involved in 
the preparation of a bid by a conscientious 
subcontractor for submission to the general 
contractor. Such cost amounts to one per 
cent more or less of the total of such sub- 
contractor’s bid. 


[Duplicate Bids] 


34. Each subcontractor who bids through 
the bid depository must submit to the bid 
depository a sealed bid addressed to each 
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general contractor to whom he desires to 
submit a bid, and a duplicate bid addressed 
to the bid depository. 


35. The duplicate bids addressed to the 
bid depository and referred to in the pre- 
ceding paragraph, are opened by secretaries 
of the defendant associations prior to the 
delivery to the general contractors of the 
bids addressed to the latter. There was no 
evidence to the effect that the secretaries 
opened bids directed to the bid depository 
prior to the closing time. 


36. The secretaries of the defendant as- 
sociations prepare tabulations of the dupli- 
cate bids referred to in the preceding para- 
graph hereof, after such duplicate bids have 
been opened, and such tabulations are avail- 
able to all subcontractors who bid on such 
construction project through the bid deposi- 
tory. 

[Combination Bids] 


37. Rule 6 of the bid depository requires 
that subcontractors submitting bids to the 
bid depository must submit separate bids 
for plumbing and heating and ventilating, 
and may submit a bid representing a com- 
bination of the plumbing, heating and ven- 
tilating, provided that the combination bid 
so submitted may not be reduced more 
than five per cent of the separate bids so 
combined. This rule limits the freedom of 
the combination bidder to submit a truly 
competitive bid which might result in a 
decrease in the cost to the general contractor. 


[Exclusion of Subcontractors | 


38. Rule 7 D originally provided that bids 
addressed to the general contractors should 
be available to the general contractors one 
hour following the opening of bids addressed 
to the depository. On or about June 1, 1955, 
the bid depository rules were amended to 
provide that the interval between the open- 
ing of the duplicate bids addressed to the 
bid depository and delivery of the bids to 
the general contractors should be length- 
ened to two hours. 


39. In accordance with Rule 7 D, the de- 
fendants do not deliver to any general con- 
tractor the sealed bids addressed to him 
unless he signs an agreement that, if he 
receives the award of the general contract, 
he will not only accept the low bid deliv- 
ered to him through the bid depository, 
but will use it. The effect of the enforce- 
ment of Rule 7 D precludes the subcon- 
tractors bidding through the bid depository 
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from submitting bids on the particular proj- 
ect involved to those general contractors 
who do not sign the bid depository agree- 
ment, and precludes subcontractors who 
have not submitted bids through the deposi- 
tory from submitting any bid on the par- 
ticular project involved to any general 
contractor who sigris the agreement. 


[Depository Fee| 


40. Rule 8 provides that the successful 
subcontractor shall pay as a depository fee 
a sum equal to one per cent of such sub- 
contract award, provided that the afore- 
mentioned fee pertaining to a bid shall not 
exceed $1,000. The fees collected under this 
rule produced substantially more revenue 
than is required for the ordinary operation 
and maintenance of the bid depository. Some 
of the subcontractor members of defendant 
associations considered this fee as an ele- 
ment of cost in computing their bids. Some 
of the subcontractors sometimes absorbed 
this cost. Ordinarily, such costs would be 
passed on to the general contractor, and 
by him passed on to the project owner. 


[Legislation] 


41, On or about June 21, 1955, Senate 
Bill S-1644 was favorably reported out of 
the Senate Judiciary Committee of the 
United States Congress. This bill was not 
enacted into law and died at the expiration 
of the 84th Congress. Hearings have been 
held on March 20, 27, and 28, 1957, before 
the Claims Subcommittee of the House Ju- 
diciary Committee on a proposed Federal 
Construction Contract Procedure Act, which 
act is directed substantially to the same 
purpose as Senate Bill S-1644. Since 1952, 
hearings have been held before committees 
of Congress on various bills directed to the 
same general purpose as Senate Bill S-1644. 


42. Senate Bill S-1644, if enacted, would 
have required general contractors on fed- 
eral works to list the bids of mechanical 
or specialty contractors such as plumbing, 
sheet metal, or electrical contractors. One 
purpose of S-1644 was to substantially re- 
duce or eliminate the practice of bid ped- 
dling or bid shopping on federal construction 
after the award of the contract to the general 


contractor. 
[Ethics] 


43. Associated General’ Contractors of 
America, Inc. is a national association of 
general contractors. Section 3 of the Rules 
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of Ethical Practice of the Associated Gen- 
eral Contractors of America, Inc. contains 
a provision substantially as follows: 


The operations of the contractor are made 
possible through the functioning of those 
agencies which furnish him with services 
or products, and in contracting with them he 
is rightfully obligated by the same principles 
of honor and fair dealing that he desires 
should govern actions toward him of archi- 
tects, engineers and client owners. Ethical 
conduct with respect to subcontractors and 
those who supply materials requires that: 

1. Proposals should not be invited from 
anyone who is known to be unqualified to 
perform the proposed work or to render 
the proper service. 

2. The figures of one competitor shall not 
be made known to another before the award 
of the subcontract, nor should they be used 
by the contractor to secure a lower proposal 
from another bidder. 

3. The contract should preferably be 
awarded to the lowest bidder if he is quali- 
fied to perform the contract, but if the award 
is made to another bidder, it should be at 
the amount of the latter’s bid. 

4, In no case should the low bidder be led 
to believe that a lower bid from his has been 
received. 

5. When the contractor has been paid by 
a client owner for work or materials, he 
should make payment promptly, and in just 
proportion, to the subcontractor and others. 


44. In submitting bids to general con- 
tractors of the type within the provisions 
of and contemplated by Exhibit “A” at- 
tached to plaintiff’s complaint, subcontrac- 
tors do not break down the component 
parts of their bids into labor, materials, 
overhead and profit. 


45. Manufacturers’ selling prices of con- 
struction supplies to jobbers and whole- 
salers are generally uniform throughout the 
State. 


46. The plans and specifications of the 
awarding authority covering jobs of the 
type within the provisions of the Depository 
Rule, as applicable to the specialty portions 
thereof, that is, the plumbing, electrical, 
heating and ventilating and sheet metal work, 
are, as a matter of general practice, made 
available to subcontractors. 


[Withdrawal Penalty] 

47. Rule 12 B provides that after the 
opening of the bids as outlined in Rule 7, 
a bid may be withdrawn prior to the time 
that the bids are made available to the 
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general contractors, only on the payment 
of one per cent of the total amount of said 
bid, not to exceed $1,000. There is evidence 
in the record that on at least two occasions 
the successful bidder reimbursed the with- 
drawing bidder in the amount of the penalty 
that such withdrawing bidder was compelled 
to pay. In the absence of other safeguards, 
such rule invites collusion, and constitutes 
an unreasonable restraint on commerce. 


[Operation of Depository—S cope] 


48. On approximately fifty-two projects 
bid on through the bid depository in 1955, 
about twelve general contractors bid to the 
awarding authority without receiving any 
subcontractors’ bids from the bid depository. 
These general contractors received no bids 
from subcontractors who bid through the 
bid depository. Only two of such general 
contractors were successful bidders. The 
total amount of the contract awards made 
to these two general contractors was about 


$30,000. 


49. During the year 1955, general con- 
tractors to whom bids were delivered through 
the bid depository, received awards totaling 
more than ten million dollars on the proj- 
ects involved. 


50. During the year 1955, substantially all 
work of the type performed by members 
of defendant associations on projects in the 
Bakersfield Trade Area, where the award- 
ing authorities designated and advertised 
a specific time for the opening of contract 
bids for the performance of work upon such 
projects, has been bid through said bid 
depository and the successful bidders have 
been (a) subcontractors who submitted bids 
on such work through the bid depository; 
and (b) general contractors who received 
their bids from said bid depository. 

51. During the year 1955, total subcon- 
tracts in the amount of more than three 
million dollars were processed through the 
bid depository, and practically all of the 
subcontracts on the projects involved were 
awarded to members of the defendant 
associations. 

[Price Tampering] 


52. The adoption and enforcement of 
Rules 6 and 12 B constituted price tamper- 
ing. As a consequence of such price tam- 
pering, there was unreasonable restraint on 
interstate trade and commerce in the sale 
and installation of construction supplies in 
the Bakersfield Trade Area. 
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53. The adoption and enforcement of Rule 
8 constituted price tampering to the extent 
that more revenue was produced than was 
required for the ordinary operation and 
maintenance of the bid depository and, to 
this extent, the adoption and enforcement 
of Rule 8 had an unreasonable restraint on 
interstate trade and commerce in the sale 
and installation of construction supplies in 
the Bakersfield Trade Area. 


[Reasonable Restraints] 


54. The rules of the bid depository, other 
than Rules 6, 8, and 12 B, imposed only 
reasonable restraints upon interstate com- 
merce in that they were designed to and 
did eliminate the practice of bid peddling. 
The defendants established the bid deposi- 
tory primarily to eliminate bid peddling and, 
except as hereinbefore stated to the con- 
trary, their purpose was not to place unrea- 
sonable restraints upon interstate commerce. 


55. Except such evidence as was offered 
with respect to the adoption and enforce- 
ment of Rules 6, 8, and 12 B, and except as 
found herein to the contrary, there is no 
evidence that: 

(a) Building costs increased as a result 
of the operation of the bid depository; 

(b) Building activity in the area has in 
any way been adversely affected by the 
operation of the bid depository; 

(c) Any manufacturer or supplier of con- 
struction supplies has been coerced or intimi- 
dated by the defendants in connection with 
the operation of the bid depository ; 

(d) The free flow of construction supplies 
in interstate commerce has been in any wise 
impeded or affected; 

(e) Any general contractor or subcon- 
tractor has been threatened or intimidated, 
or in any way coerced to use or not to use 
the bid depository; and 

(£) There was any dishonesty, collusion, 
or unfair practice on the part of those 
charged with the operation of the bid 
depository. 

56. The effects, if any, on interstate com- 
merce as a result of the enforcement of the 
rules of the bid depository, other than Rules 
6, 8, and 12 B, are speculative and inconse- 
quential., 

Conclusions of Law 

The Court concludes: 

(1) Rules 6, 8, and 12 B of the bid deposi- 
tory rules are price tampering rules and are 
illegal per se under Section 1 of the Sherman 
Act. 
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(2) As a consequence of the adoption and 
enforcement of said Rules 6, 8, and 12 B by 
the defendants, interstate commerce in the 
sale and installation of construction supplies 
was unreasonably restrained. 


(3) The adoption and enforcement of the 
bid depository rules other than Rules 6, 8, 
and 12 B, do not constitute a boycott, nor 
do they singly or collectively constitute any 
unreasonable restraint of trade, nor are they 
per se violations of the Sherman Act. 


(4) In adopting and enforcing the rules 
of the bid depository other than Rules 6, 8, 
and 12 B of the bid depository rules, the 
defendants have not contracted, combined, 
and conspired among themselves to violate 
Section 1 of the Sherman Act. 


(5) In adopting and enforcing Rules 6, 
8, and 12 B of the bid depository rules, the 
defendants have contracted, combined, and 
conspired among themselves to violate Sec- 
tion 1 of the Sherman Act. 

(6) The Government is entitled to an in- 
junction and other equitable relief as prayed 
for with respect to the bid depository rules 
Nos. 6, 8, and 12 B. 


Judgment 
In accordance with the foregoing findings 
of fact and conclusions of law, it is hereby 
ordered, adjudged and decreed as follows: 


I 
[Jurisdiction] 

The Court has jurisdiction of the subject 
matter hereof and of the parties herein. The 
defendants Bakersfield Associated Plumbing 
Contractors, Inc., Kern, Inyo and Mono 
Counties Sheet Metal Contractors Associa- 
tion, Inc., and Kern County Electrical Con- 
tractors Association, Inc., by the adoption 
and enforcement of Rules 6, 8, and 12 B of 
the bid depository hereinafter described, 
have combined and conspired among them- 
selves and with others to unreasonably re- 
strain interstate trade and commerce, in 
violation of Section 1 of the Act of Con- 
gress of July 2, 1890, c. 647, 26 Stat. 209, 
as amended, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” commonly known 
as the Sherman Act. 

II 
[Definitions] 

As used in this judgment: 

(a) The term “Bakersfield Trade Area” 
shall refer to and include the city of Bakers- 
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field, and the county of Kern, State of 
California. 


(b) The term “construction supplies” shall 
refer to plumbing, heating and ventilating, 
sheet metal, and electrical supplies which 
are furnished by subcontractors in connec- 
tion with the performance of construction 
contracts. 


(c) The term “bid depository” shall refer 
to a facility through which bids of sub- 
contractors are received and processed and 
made available to general contractors, in 
accordance with the rules for the operation 
of such bid depository. 


(d) The term “Bakersfield Construction 
Industry Bid Depository” is a facility estab- 
lished, maintained, and operated by the 
defendants, through which bids of subcon- 
tractors are received and processed and 
made available to general contractors in 
accordance with the rules for the operation 
of such bid depository. A copy of such rules 
is attached to plaintiff's complaint as Ex- 
hibit A and has been incorporated in the 
findings of fact made by the Court in this 
action. 


III 
[Apblicabihty | 


The provisions of this judgment appli- 
cable to any defendant shall apply to such 
defendant, its officers, directors, managers, 
agents, employees, successors and assigns, 
and to all persons and corporations acting, 
or claiming to act, under, through, or on 
behalf of them, or any of them. 


IV 
[Practices Prohibited | 


The defendants, and each of them, are 
enjoined and restrained from: 

(a) engaging in or participating in agree- 
ments, understandings, practices, or arrange- 
ments having a purpose or effect of continuing, 
reviving, or renewing the aforesaid com- 
bination or conspiracy; 


(b) adopting, enforcing, or continuing in 
effect any of the provisions of Rule 6, Rule 
8, or Rule 12 B of the rules of the Bakers- 
field Construction Industry Bid Depository, 
or any rule for the operation of a bid 
depository which 


(i) requires the submission of separate 
bids" for plumbing, or separate bids for 
heating and ventilating; 
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(ii) attaches any condition with respect 
to the price at which any combination 
bid for plumbing and heating and venti- 
lating may be submitted; 

(iii) requires that the successful sub- 
contractor bidding through such bid de- 
pository shall pay any fee to such bid 
depository, or to any person, partnership, 
firm, association, corporation, or other 
legal entity; 

(iv) permits any subcontractor to with- 
draw any bid during the interval between 
the time such subcontractor’s bid is opened 
at such bid depository, and the time when 
any such bid is available for delivery to 
any general contractor by such bid de- 
pository. 

Provided, however, that the defendants 
may within a period of one year after the 
entry of this judgment, upon notice to the 
Government, present to the Court a plan 
for the operation of a bid depository, and if, 
after hearing, the Court approves of such 
plan or any modification thereof, the Court 
may, within said period of one year from 
the date of entry of this judgment, modify 
this judgment to permit the operation of a 
bid depository in accordance with such plan 
or modification thereof. 


V 
[Compliance] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, and subject to any legally recognized 
privilege, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to any defendant made to its prin- 
cipal office, be permitted (1) access during 
the office hours of such defendant to those 
parts of the books, ledgers, accounts, cor- 
respondence, memoranda and other records 
and documents in the possession or under 
the control of such defendant which relate 
to any of the subject matters contained in 
this judgment; and (2) subject to the rea- 
sonable convenience of such defendant and 
without restraint or interference from it to 
interview officers or employees of said de- 
fendant, who may have counsel present. No 
information obtained by the means provided 
in this Section V shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
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employee of the Department, except in the 
course of legal proceedings to which the 
United States of America is a party for 
the purpose of securing compliance with 
this judgment, or as otherwise required by law. 


VI 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling either party to this judgment to 
apply to this Court at any time for such 
further orders and directions as may be 
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necessary or appropriate for the contruction 
of or the carrying out of this judgment, for 
the modification or termination of any of 
the provisions thereof, and for the enforce- 
ment of compliance therewith and punish- 
ment of violations thereof. 


VII 
[Costs] 


Judgment is entered against the defend- 
ants, and each of them, for all costs to be 
taxed in this proceeding. 


[| 69,088] United States v. New York Pickle & Condiment Dealers Association, Inc. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 132-228. Filed July 17, 1958. 


Case No. 1380 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing— 
Circulating Price Lists.—An association of pickle and sauerkraut wholesalers was prohibited 
by a consent decree from (1) entering into any understanding to fix prices, pricing 
methods, discounts, mark-ups, or other terms or conditions for the sale of pickles or 
sauerkraut, (2) suggesting prices or terms and conditions to be observed by any person in 
sales or purchases of pickles and sauerkraut, or (3) circulating any price list containing 
any prices, terms, or conditions for the purchase or sale of pickles or sauerkraut. 


See Combinations and Conspiracies, Vol. 1, J 2011.181, 2017.208. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets.—An association of pickle and sauerkraut wholesalers was prohibited by a consent 
decree from allocating or entering into any understanding to allocate customers, territories, 
routes, or markets for the purchase or sale of sauerkraut or pickles. 


See Combinations and Conspiracies, Vol. 1, f 2017.188. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Boycott— 
Picketing—Refusal to Deal—Exclusion from Trade.—An association of pickle and sauer- 
kraut wholesalers was prohibited by a consent decree from entering into any agreement 
(1) to hinder or prevent any person from buying or selling pickles or sauerkraut, (2) to 
boycott or otherwise refuse to do business with any person, (3) to picket, or cause to have 
picketed, any person, or (4) to hinder or otherwise interfere with the transportation of 
pickles or sauerkraut. The association was further prohibited from interfering in any 
manner with any person securing supplies of pickles and sauerkraut. 


See Combinations and Conspiracies, Vol. 1, J 2017.180. 


Combinations and Conspiracies—Consent Decree—Trade Association—Membership— 
Enforcement Provisions.—An association of pickle and sauerkraut wholesalers was pro- 
hibited by a consent decree from being a member of, or participating in the activities of, 
any trade association or other organization whose activities are inconsistent with any of 
the provisions of the decree. The association was also prohibited from exacting any fines 
or other punitive damages from any of its members and from policing or otherwise inter- 
fering with the business activities of any person. 


See Combinations and Conspiracies, Vol. 1, § 2017.121, 2017.300. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Amendment of Charter or Bylaws.—An association of pickle and sauerkraut wholesalers 
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was ordered by a consent decree to amend its charter or bylaws so as to incorporate therein 
various prohibitions of the decree. The association was also directed to require that its 
members abide by such bylaws, to expel any member from the association for a violation 
of such bylaws, and to notify the Government of the action taken with respect to any 


complaint of a violation by any member of such bylaws. 
See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8401.21, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, and Charles L. 
Whittinghill, William D. Kilgore, Jr., Richard B. O’Donnell, Charles F. B. McAleer, 
Walter W. K. Bennett, Francis E. Dugan, Elliott H. Feldman, and Samuel V. Greenberg, 


Attorneys, Department of Justice. 
For the defendant: Jack Flamhaft. 


Final Judgment 


E. J. Drmock, District Judge [In full text] : 
The plaintiff, United States of America, 
having filed its complaint herein on April 
18, 1958, and the defendant, New York 
Pickle & Condiment Dealers Association, 
Inc., having appeared herein, and the plain- 
tiff and said defendant, by their respective 
attorneys, having consented to the entry of 
this Final Judgment without trial or ad- 
judication of any issue of fact or law herein, 
and without this Final Judgment constitut- 
ing evidence or admission by either party 
in respect of any such issue; 

Now, Therefore, before any testimony or 
evidence has been taken herein, and upon 
the consent of the parties hereto, it is hereby 


Ordered, Adjudged and Decreed as Follows: 


I 
[Jurisdiction] 


The Court has jurisdiction of the subject 
matter hereof and the parties hereto. The 
complaint states a claim upon which relief 
may ‘be granted against defendant under 
Section 1 of the Act of Congress of July 2, 
1890, entitled “An act to protect trade and 
commerce against unlawful restraints and 
monopolies,” commonly known as the Sher- 
man Act, as amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” shall mean any individual, 
partnership, firm, association, corporation or 
other legal entity; 

(B) “Defendant Association” shall mean 
the defendant, New York Pickle & Condi- 
ment Dealers Association, Inc.; 

(C) “Pickles or sauerkraut” shall be deemed 
to include various types of cucumbers, 
tomatoes, peppers and other vegetables, which 
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may be processed into pickles, in their raw 
state, and cabbage from which sauerkraut 
may be made, as well as such vegetables 
after they have been processed into pickles 
or sauerkraut. 
III 
[A pplicabihty] 

The provisions of this Final Judgment ap- 
plicable to the defendant Association shall 
apply to such defendant and to its members, 
officers, agents, servants, employees, sub- 
sidiaries, successors and assigns, and to all 
persons in active concert or participation 
with said defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 


IV 


[Amendment of Charter] 


The defendant Association is ordered and 
directed: 


(A) Within thirty days after the entry 
hereof to serve by mail upon each of its 
present members a conformed copy of this 
Final Judgment and to file with this Court 
and with the Plaintiff, proof by affidavit of 
service upon each such member; 

(B) To institute forthwith and to com- 
plete within three months from entry of this 
Final Judgment such proceedings as may be 
appropriate and necessary to amend its 
charter or bylaws so as to incorporate 
therein Sections V and VI of this Final 
Judgment and require as a condition of 
membership or retention of membership 
that each of its present and future members 
be bound and abide thereby; 

(C) To furnish to each of its present and 
future members a copy of its bylaws as 
amended in accordance with subsection (B) 
of this Section IV; 

(D) To expel promptly from membership 
any present or future member of the de- 
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fendant Association who shall violate the 
provisions of its charter or bylaws incorpo- 
rating Sections V and VI of this Final 
Judgment; 

(E) To notify promptly the Plaintiff of 
the action taken with respect to any com- 
plaint received by the defendant Association 
of a violation by any of its present and 
future members of the provisions of its 
charter or bylaws incorporating Sections V 
and VI of this Final Judgment. 


V 
[Prohibited Agreements] 


The defendant Association is enjoined and 
restrained from, directly or indirectly, en- 
tering into, adhering to, enforcing, maintain- 
ing or claiming any rights under any contract, 
agreement, understanding, plan or program 
with any other person: 

(A) To fix, determine, establish, main- 
tain or stabilize prices, pricing methods, 
discounts, mark-ups or other terms or con- 
ditions for the purchase or sale of pickles or 
sauerkraut from or to third persons; 

(B) To hinder, restrict, limit or prevent 
any person from buying or selling pickles 
or sauerkraut; 

(C) To allocate customers, territories, 
routes or markets for the purchase or sale 
of pickles or sauerkraut; 

(D) To boycott or otherwise refuse to do 
business with any person; 

(E) To picket, or cause to have picketed, 
any person; 

(F) To restrict, hinder or otherwise in- 
terfere with the transportation of pickles 
or sauerkraut. 


VI 
[Prohibited Activities] 


The defendant Association is enjoined and 
restrained from, directly or indirectly: 

(A) Suggesting prices or terms and con- 
ditions to be observed by any person in 
sales or purchases of pickles or sauerkraut 
to or from any other person; 

(B) Hindering, restricting, limiting or 
preventing, or attempting to hinder, restrict, 
limit or prevent, any person from buying or 
selling pickles or sauerkraut; 

(C) Circulating, exchanging or using, in 
any manner, any price list or purported 
price list containing or purporting to contain 
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any prices, terms or conditions for the pur- 
chase or sale of pickles or sauerkraut; 


(D) Being a member of, contributing 
anything of value to, or participating in any 
of the activities of, any trade association or 
other organization, the activities of which 
are inconsistent in any manner with any of 
the provisions of this Final Judgment; 


(E) Allocating customers, territories, routes 
or markets for the purchase or sale of pickles 
or sauerkraut; 


(F) Exacting or attempting to exact any 
fines or other punitive damages from any of 
its members; 

(G) Policing or otherwise interfering with 
the business activities of any person; 

(H) Picketing, or requesting or causing 
others to picket, any person; 

(1) Interfering in any manner with any 
person securing supplies of pickles and 
sauerkraut. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant Associa- 
tion made to its principal office, be per- 
mitted, subject to any legally recognized 
privilege, (A) reasonable access, during the 
office hours of the defendant Association, to 
all books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the control 
of said defendant, relating to any of the 
matters contained in this Final Judgment, 
and (B) subject to the reasonable convenience 
of defendant Association, and without re- 
straint or interference from it, to interview 
officers and employees of the defendant 
Association who may have counsel present, 
regarding any such matters. Upon such 
written request defendant Association shall 
submit such written reports with respect to 
any of the matters contained in this Final 
Judgment as from time to time may be 
necessary for the purpose of enforcement of 
this Final Judgment. No information ob- 
tained by means permitted in this Section 
VII shall be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
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legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
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to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carrying 
out of this Final Judgment, for the modifica- 
tion or termination of any of the provisions 
thereof, and’ for the enforcement of com- 
pliance therewith and punishment of viola- 
tions thereof. 


[69,089] State Wholesale Grocers, et al. v. The Great Atlantic and Pacific Tea 
Company, et al. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 1957. 
April Session, 1958. No. 12178. Dated July 25, 1958. Amended, September 17, 1958. 
Rehearing denied, September 23, 1958. Rehearing en banc denied, September 23, 1958. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. CAMPBELL, District Judge. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Payment for Services or Facilities Furnished by Customer— 
Proportionally Equal Terms—Advertising in Customer-Owned Magazine.—Payments by 
food products suppliers to a retail grocery chain for advertising, in connection with the 
sale of their products, in a magazine furnished by the grocery chain through its controlled 
subsidiary, were held to be unlawful under Section 2(d) of the Clayton Act where the 
suppliers failed to prove that the payments for the advertising were available on propor- 
tionally equal terms to all customers competing “with the grocery chain in the distribution 
of the suppliers’ products. A treble damage action brought against the suppliers was not 
defeated by the fact that other customers of the suppliers did not publish magazines and 
were therefore unable to render the same advertising service. In determining the propor- 
tionally equal terms upon which sellers should make payments available, the Act requires 
a frank recognition of the business limitations of each buyer. An offer to make a service 
available to one, the economic status of whose business renders him unable to accept the 
offer, is tantamount to no offer to him. Claims based on Sections 2(a) and 2(f) were 
abandoned. 

See Price Discrimination, Vol. 1, J 3508.040, 3522.200, 3522.451, 3522.716, 3526.409. 

Price Discrimination—Services or Facilities Furnished by Seller—Furnishing Maga- 
zine.—Payments by food products suppliers to a retail grocery chain for advertisements 
appearing in a magazine published by a wholly-owned subsidiary of the grocery chain and 
distributed only in the retail grocery chain stores did not constitute the furnishing of 
a service or facility to the retail grocery chain, even though the greater part of the cost 
of the magazine was covered by advertising fees paid by the defendants and other food 
suppliers who sold supplies to the grocery chain. The argument that Section 2(e) of 
the Clayton Act was violated by the absorption of a favored customer’s costs, whether or 
not those costs were paid in exchange for advertising space, was rejected because it did 
not embody the test set forth in the statute, which requires proof that the suppliers fur- 
nished or contracted to furnish or contributed to the furnishing of the magazine in 
question. The advertising charges paid by the suppliers were computed according to the 
same method used in fixing the charges paid by all advertisers. They simply bought an 
advertisement from the magazine. They were dealing at arms’ length and paid for the 
advertisement which they bought. The suppliers did not furnish or contribute to the 
furnishing of any part of the production of the magazine. 

See Price Discrimination, Vol. 1, J 3524.360, 3524.570. 

For appellants: William S. Kaplan, Robert Marks, and Harry Henry, Chicago, Ill. 


For the appellees: Edward R. Adams and Sidney S. Gorham, Jr., Chicago, IIL; 
Frederick F. Mack, White Plains, N. Y.; Lloyd M. McBride and John P. Ryan, Jr., Chicago, 


1 69,089 


© 1958, Commerce Clearing House, Inc. 


Number 114—167 
12-4-58 


Cited 1958 Trade Cases 
State Wholesale Grocers v. Great Atlantic and Pacific Tea Co. 


74,311 


UL; John T. Cahill and Laurence J. McKay, New York, N. Y.; Thomas R. Mulroy and 
Daniel Walker, Chicago, Ill.; and Fred E. Campbell, New York, N. Y. 


In part affirming and in part reversing and remanding a decision of the U.S. District 
Court, Northern District of Illinois, Eastern Division, 1957 Trade Cases J 68,772. For a 
prior opinion of the U. S. District Court, Northern District of Illinois, Eastern Division, 


see 1956 Trade Cases {] 68,420. 


Before MAjor, FINNEGAN and SCHNACKENBERG, Circuit Judges. 


[Prior Proceedings] 


SCHNACKENBERG, Circuit Judge [In full 
text): State Wholesale Grocers and Zeig- 
mund Wholesale Grocery Co., Inc., Illinois 
corporations (hereinafter referred to as 
plaintiff wholesalers), and a group of indi- 
vidual store retailers of grocery products 
and other related products (hereinafter re- 
ferred to as plaintiff retailers), all engaged 
in business in the Metropolitan Area of 
Chicago, Illinois, sued in a class suit? in 
the district court for treble damages and for 
injunctive relief under the Clayton Act, as 
amended by the Robinson-Patman Act.’ 
The case was tried without a jury upon the 
issue of liability, the court having, for the 
purposes of trial, separated that issue from 
the issue of damages. Judgment was en- 
tered in favor of defendants and the cause 
was dismissed. Plaintiffs have appealed. 
They rely on the district court’s alleged 
error in misconstruing and misapplying said 
act, primarily §§2(d) and 2(e) thereof.’ 


[Evidence Stipulated] 


As a result of a commendable cooperation 
in which the district judge and counsel for 
all parties joined, all of the evidence, docu- 
mentary and otherwise, was stipulated, re- 
serving to each party the right to argue the 
materiality or relevancy thereof. 

There is no significant dispute as to the 
basic facts pertinent to the decision. We 
are thus not confronted here with the provi- 
sion of Federal Rules of Civil Procedure, 
52(a), that findings of fact shall not be set 
aside unless clearly erroneous. United States 
v. E. I. du Pont & Co. [1957 Trappe CASES 
7 68,723], 353 U. S. 586, 598, note 28. 

The district court made 183 findings of 
fact and 18 conclusions of law, which are 
set forth as a part of its published opinion.’ 


While in the district court the issue of 
liability involved §§2(a), 2(d), 2(e) and 
2(f) of the Clayton Act, on appeal plaintiffs 
in effect have concentrated upon only §§ 2 
(d) and 2(e). 

[Facts] 

The facts set forth below are established 
by the record. They include certain facts, 
inter alia, which we have found contrary to 
some found by the district court. 


[Defendants] 


Defendant, The Great Atlantic and Pa- 
cific Tea Company, a New Jersey corpora- 
tion, herein referred to as A & P, is a retail 
chain enterprise operating over 200 stores 
throughout the Metropolitan Area of Chi- 
cago with approximately 126 stores located 
in that city. It handles grocery products, 
in varying percentages of its gross sales. 
There are other retail groceries and whole- 
sale grocers in the Area. Each plaintiff whole- 
saler sells to independent retail grocery stores 
which are in competition with A & P. 

Defendants General Foods Corporation, 
Morton Salt Company and Hunt Foods, 
Inc., are corporate suppliers of grocery 
products in the United States whose brand 
of products are nationally known by their 
names and accepted by the consuming pub- 
lic. They are hereinafter referred to some- 
times as “suppliers” or “defendant suppliers.” 
At all times pertinent herein some of the 
products of each of the suppliers was 
handled and sold by the A & P stores, 
plaintiff retailers, plaintiff wholesalers, and 
other retail groceries and wholesale grocers 
in the Area. 


[Defendant Magazine] 
Defendant Woman’s Day, Inc., is a New 
York corporation, all of the capital stock 
of which is held by The Great Atlantic and 


a ee 


1 Pursuant to 28 U. S. C. A. rule 23. 

215U.S. C. A. § 12-27. 

315 U.S.C. A. 13(d) and 13(e). 

4154 F. Supp. 471, 485, 506. 

5This amounts to an abandonment by 
plaintiffs of reliance upon §§2(a) and 2(f). 
Moreover, by stipulations in the district court, 
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plaintiffs withdrew any claims under the Sher- 
man Act. 15 U. S. C. A. §§1 and 2. Therefore, 
insofar as the foregoing sections are concerned, 
we are required to affirm the judgment of the 
district court in favor of defendants A & P and 
Woman's Day, Inc. 
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Pacific Tea Company, a Maryland corpo- 
ration.® 


Woman’s Day is a magazine published, 
since 1949, by Woman’s Day, Inc. It 
ranks in circulation and advertising among 
the leading national magazines, such as Life, 
Saturday Evening Post and Better Homes 
& Gardens, was the recipient of national 
awards for editorial, art and homemaking 
accomplishments, and is of content and 
quality comparable to and competitive with 
the well-known Good Housekeeping, Ladies’ 
Home Journal, McCall’s, Woman’s Home 
Companion, and Household magazines. 
The cost per single copy for printing, pub- 
lishing and distributing Woman’s Day 
varied from approximately 17¢ to 21¢ dur- 
ing 1954, 1955, and 1956. It has been sell- 
ing for 7¢ since 1951* (having originally 
been given away free), whereas Good 
Housekeeping, Ladies Home Journal, Mc- 
Call’s and Woman’s Home Companion sell 
on the newsstands for 35¢ per single copy. 
These latter magazines are obtainable at 
newsstands, drug stores, grocery stores, 
department stores and other sources as well 
as by subscription. Woman’s Day is and 
always was obtainable only at A & P stores. 
It cannot be purchased by subscription, 
nor can it be purchased at a newsstand 
(except in Colorado where only about 4% 
of each issue is distributed and where 
A & P has no retail stores), drug store, 
other grocery store, department store or 
from other sources. 

Since its inception Woman’s Day has 
been identified as the A & P magazine. 
Since 1953, the cover of the magazine 
has carried the words “The A & P Maga- 
zine.” It is actively promoted for sale by 
the use of all types of internal and external 
media, including other magazines, news- 
papers, radio and television. All of its food 
advertising is of products sold in A & P 
stores. However, there is no other signifi- 
cant relationship between A & P’s hand- 
ling of a supplier’s food products and the 
advertising thereof in Woman’s Day. That 
magazine also advertises the food products 
manufactured by A & P through its sub- 
sidiaries and sold only in A & P stores. 


[Purpose of Magazine] 


Woman’s Day is an effective medium 
for the advertisement of the A & P stores 


® Defendant A & P is a wholly owned and con- 
trolled subsidiary of the Maryland corporation. 
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in general. It creates good will among the 
customers of A & P. It attracts new 
customers for A & P and keeps its old 
ones. It sells approximately 42 million copies 
a year. It is a promotional operation of 
A & P. It exists solely for competitive 
benefit to A & P’s retail stores. 


[Cost of Magazine} 


The annual cost of producing Woman’s 
Day exceeds $9,000,000. Less than one- 
quarter of this cost is recovered through 
the sale of copies. The remainder is re- 
ceived from the sale of advertising space. 
This advertising revenue is received from 
suppliers and non-suppliers. Supplier ad- 
vertisers are manufacturers whose products 
are sold in A & P stores, such as the three 
defendant suppliers. In 1954, 73.3% of the 
advertising revenue, or $6,905,021, and in 
1955, 65.5% or $6,073,693, was received from 
supplier advertisers. 

The number of Woman’s Day advertisers 
in each class and the gross advertising reve- 
nue derived from each class in 1954 and 
1955 were as follows: 


Advertisers in Woman’s Day 


1954 
Suppliers.) .6 are 203 49.3% 
Non-suppliers ..... 209 50.7% 
Total 412 100% 
1955 
Suppliers 16,239 Sn 172 47.6% 
Non-suppliers ..... 189 52.4% 
Total . 361 100% 
Revenue to Woman’s Day from: 
1954 
Suppliershtse, eas $6,905,021 73.3% 
Non-suppliers 2,508,822 26.7% 
Ratal xe $9,413,843  -100% 
1955 
Suppliersiiee 200.4 $6,073,693 65.5% 
Non-suppliers 3,205,488 34.5% 
$9,279,181 100% 


[Plaintiffs Publish No Magazines] 


None of the plaintiff retailers or whole- 
salers owned or published a magazine of 


™ Until this suit was filed. 
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any kind. For certain periods covered by 
the complaint in this case, some of the 
plaintiff retailers carried a store distributed 
magazine, while others did not. Since May 
of 1956 no store distributed magazine has 
been available in the Area to any inde- 
pendent retailers or wholesalers, and since 
June of 1954 only one such magazine was on 
the market for handling by some inde- 
pendent retailers who were members of a 
particular cooperative purchasing group. 
It was known as Better Living and it 
ceased publication in May 1956. These 
facts were known to the defendant sup- 
pliers. Defendant suppliers from time to 
time advertised in the store distributed 
magazines in addition to Woman’s Day. 


[Distribution of Woman’s Day] 


Woman’s Day is shipped by Woman’s 
Day, Inc. to various Unit warehouses of 
A & P, from which the magazine is de- 
livered by truck, with rare exceptions, to 
the individual A & P retail stores. 


All A & P self-service stores are sup- 
plied with cash register racks to hold the 
copies of Woman’s Day on sale. These 
racks are attached to the cash register at 
the checkout counters. 


About 14,000 copies are sold each month 
in the State of Colorado by an independent 
distributor. Since February, 1951 the retail 
price has been 15¢. 


Advertising of A & P and its sub- 
sidiaries and divisions, in Woman’s Day, 
is placed through Paris & Peart, Inc., New 
York City, an advertising agency. The 
latter is an independent agency which also 
represent clients other than A & P and its 
subsidiaries. 


[Advertising Rates] 


The sale of advertising space in Woman’s 
Day is pursuant to contracts between 
Woman’s Day, Inc. and the advertising 
agency representing the advertiser. That 
advertising agency pays Woman’s Day, 
Inc. the established advertising rate for 
the space purchased, less the customary 
agency commission of 15%, and collects 
from the advertiser the full charge for the 
space purchased. It is the general practice 
8 During the calendar year 1955, Woman’s 
Day, Inc. was unable to meet the guaranteed 


paid average circulation of 3,750,000 specified in 
its national rate card as the basis for its adver- 
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for the advertising agency, often after con- 
sultation with representatives of the ad- 
vertiser, to recommend the media to its 
client. When Woman’s Day is recom- 
mended, it is solely upon the evaluation by 
such agencies of Woman’s Day as an 
effective advertising medium for the sale 
of the products of their respective clients 
to the consumer public. The advertising 
rates charged by Woman’s Day, Inc. to 
Paris & Peart, Inc. for advertising placed 
in Woman’s Day in behalf of A & P are 
the same as are charged by Woman’s Day, 
Inc. to all other advertisers. Many nationally 
recognized advertising agencies have for 
years placed advertising in Woman’s Day 
in behalf of their clients. 

The rates paid by advertisers in Woman’s 
Day are comparable to and competitive 
with those charged by magazines of com- 
parable national circulation. Such ad- 
vertising rates for 1956 were based upon 
a guaranteed of a net paid advertising cir- 
culation of 3,375,000 during the calendar 
year. Certifications of circulation were 
made periodically by the Audit Bureau of 
Circulations, of which Woman’s Day, Inc. 
is a member. When in any given period 
Woman’s Day, Inc. failed to deliver the 
circulation it had guaranteed its advertisers, 
it thereupon, pursuant to contract, made 
an adjustment to all of its advertisers. Such 
an adjustment is standard practice in the 
publishing business. The actual payments 
for such adjustments were made by Woman’s 
Day, Inc. to the advertising agencies for 
the accounts of their respective clients’ 


Woman’s Day, Inc. has never given any 
refunds, rebates, credits, gratuities or al- 
lowances to A & P or any of its sub- 
sidiaries or divisions, with the exception 
of the circulation billing adjustments given 
to all advertisers. 

At the time of the initial placement and 
on the occasion of each subsequent place- 
ment of advertising in behalf of defendant 
suppliers in Woman’s Day, they were then 
selling, and had for some time prior thereto 
sold, products to A & P for resale through 
A & P retail stores. 

The defendant suppliers have also ad- 
vertised various of their products from 
time to time in other magazines of general 


tising rates, the average for that year being 
3,500,000. It refunded 6.86% of its total adver- 
tising revenue for 1955. 
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circulation, such as Family Circle, Western 
Family, Everywoman’s, American Family, 
Better Living, Good Housekeeping, House- 
hold, Ladies’ Home Journal, Life, Saturday 
Evening Post, Colliers, Better Homes & 
Gardens, and Woman’s Home Companion. 


[Typical Advertisers] 


Typical manufacturers, advertising in 
Woman’s Day and whose products are not 
sold in any A & P store, are the following: 


Armstrong Cork 


Company Floor coverings 


General Electric Co. Refrigerators 
Spiegel, Inc. Mail order 
Olson Rug Co. Rugs 


Zenith Radio Corp. 

Toni Company 

RKO Radio Pictures, 
Ine. 


Hearing aids 
Home permanents 


Motion pictures 


The following manufacturers are typical of 
those (in addition to defendant suppliers), 
advertising in Woman’s Day and whose 
products are sold in A & P stores: 


American Tobacco Co. Cigarettes 

The Borden Company Cheese and milk 
Harold H. Clapp Baby food 

General Mills, Inc. Flour and cereals 

H. J. Heinz Co. Baby food and soups 
Quaker Oats Co. Cereals and dog food 
Swift and Company Meat products 
William Wrigley Co. Chewing gum 


[Section 2(e) of the Clayton Act] 


1. The essentially relevant language of 


§ 2(e) is: 


“Tt shall be unlawful for any person to 
discriminate in favor of one purchaser 
against another purchaser or purchasers 
of a commodity * * * ‘by contracting 
to furnish or furnishing, or by contribut- 
ing to the furnishing of, any services or 
Paeilities/ ie eh he? 


The service or facility involved in this case 
is the publication Woman’s Day. We find 
from the record before us that there is an 
absence of any evidence that defendant sup- 
pliers furnished or contracted to furnish, 
or contributed to the furnishing of, this pub- 
lication. We are aware that the annual cost 
of producing the magazine exceeded $9,000,000 
and that the revenue recovered from the sale 
of advertising space therein was equal to 
three quarters of that amount. We are 
further aware that in 1954, of the advertis- 
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ing revenue thus received, about 73% thereof 
was received from supplier advertisers as 
against about 26% received from non-sup- 
plier advertisers, and that in 1955 the cor- 
responding percentages were about 65% 
from suppliers and about 34% from non- 
suppliers. 


[Advertiser Not Furnishing the Publication] 


Plaintiffs argue that what they urge is a 
violation of §2(e) is not “made less so be- 
cause the payment of the supplier is for 
advertising within the magazine, for the con- 
sequence thereof is that such payments pay 
a part of the cost of the magazine which 
A & P does not therefore have to pay. It 
is the absorption of the favored customer’s 
costs which violates the Sections, and this 
is done whether or not those costs are paid 
by the supplier in exchange for advertising 
space.” However, even if these conclusions 
of plaintiffs are factually correct, they do not 
embody the test set forth in §2(e), which 
requires that plaintiffs prove that defendant 
suppliers furnished or contracted to furnish 
or contributed to furnishing of the magazine 
in question. While a passenger upon a rail- 
road, when he pays his fare, may pompously 
remind a conductor that he is contributing 
to the payment of the conductor’s salary, 
the transaction actually is not a traceable 
contribution to any one specific item of the 
railroad’s expenditures for operation. The 
fare becomes commingled with other rev- 
enue of the carrier and, although it aug- 
ments the mass of gross revenue from which 
the salaries of employees and other ex- 
penses are paid, it cannot sensibly be said 
that any one passenger is furnishing or con- 
tributing to the salary of any one employee. - 
If a contrary interpretation of such a trans- 
action were intended by Congress to be 
applied to the payment of advertising 
charges by an advertiser in a magazine, to 
the end that each dollar paid by the ad- 
vertiser on its bill for advertising therein 
should be considered the furnishing or con- 
tributing to the furnishing of the publication 
itself, Congress would have used language 
expressing such an intent. 


[Advertiser Buying a Commodity] 


The pertinent facts in this case reveal the 
correctness of the aforesaid conclusion, The 
placing by the suppliers’ advertising agencies 
of advertisements in Woman’s Day was not 
concurrent with the beginning, or with the 
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ending, of A & P stores’ handling of each 
supplier’s products on its shelves. The ad- 
vertising charges paid by these suppliers 
were computed according to the same 
method used in fixing the charges to be 
paid by all advertisers in that publication. 
Defendant suppliers in no way dictated the 
editorial or other policies of Woman’s Day. 
They did not manage or control the opera- 
tion thereof. They did not have anything 
to do with the printing of the magazine or 
the furnishing of any paper or materials 
used in the magazine’s publication. In short, 
defendant suppliers were simply buying an 
advertisement from Woman’s Day, Inc. 
They were dealing at arms’ length. They 
paid for the advertisement which they bought. 
‘They were not furnishing or contributing to 
the furnishing of any part of the production 
of the magazine. That production was ex- 
clusively a function of Woman’s Day, Inc. 


{No Violation of Section 2(e)] 


We, therefore, hold that the district court 
was correct in concluding that plaintiffs 
failed to prove a violation of § 2(e). 


[Section 2(d) of the Clayton Act] 


2. The essentially relevant language of 
§2(d) is: 


“Tt shall be unlawful for any person 
* * * to pay or contract for the payment 
of anything of value to or for the benefit 
of a customer of such person * * * for any 
services or facilities furnished by or 
through such customer in connection with 
the. * * sale, % * * ofsany, products 
Cold ac uD y SIChEpeLsOn ws UNLESS 
such payment or consideration is available 
on proportionally equal terms to all other 
customers competing in the distribution of 
such products * * *.” 


[Definition of “Unlawfulness’] 


Here is a rigid definition of acts constitut- 
ing “unlawfulness”. The fact of paying or 
contracting for the payment for the services 
or facilities referred to is proscribed, sub- 
ject to the exception contained in the clause 
commencing “unless”. It is apparent that 
Congress has not made relevant the motive 
or intent of him who thus pays or con- 
tracts to pay. United States v. E. I du Pont 
[1957 Trave Cases { 68,723], 353 U. S. 586, 
607. We believe that the district court erred 


9 “Unless’’ means ‘‘except’’. Webster’s New 
International Dictionary (1957) 2d ed. 
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in relying upon the fact that ir found that 
there was no evidence of any ulterior motive 
on the part of defendant suppliers in ad- 
vertising in Woman’s Day nor that said 
suppliers had intended to favor A & P over 
other customers. 154 F. Supp. at 477. 


[Unlawful Transaction] 


The defendant suppliers paid, and con- 
tracted to pay, money to Woman’s Day, 
Inc., a controlled subsidiary of A & P, for 
advertising in a magazine furnished by 
A & P in connection with the sale of 
products manufactured, sold, or offered for 
sale by said suppliers. §2(d) made that 
transaction unlawful, unless such payment 
or consideration was available on propor- 
tionally equal terms to all other customers 
competing in the distribution of such prod- 
ucts. In effect, §2(d) declares as a general 
rule what is unlawful and, by way of ex- 
ception® to the rule (not as a condition 
thereof), provides for an escape from its 
applicability. The burden is upon the party 
who seeks the protection of the exception, 
to prove that it applies to the presented facts. 
Canadian Pac. Ry. Co. v. United States, 73 
F, 2d 831, 834; Basham Co. v. Lucas, 21 F. 
2d 550, 551, affirmed 30 F. 2d 97; see also 
United States v. Dickson, 40 U. S. 141, 10 
L. Ed. 689. Cf. Harvey L. Velde, Trustee, etc. 
v. Ezra Rumbold, 256 F. 2d 163. This lan- 
guage required defendant suppliers to prove 
in the district court that the payments, for 
advertising or alternative appropriate bene- 
fits were available on proportionately equal 
terms to all customers competing with 
A & P in the distribution of their said 
products. This they failed to do. 


[Availability of Services| 


In Elizabeth Arden Sales Corp. v. Gus Blass, 
[1944-1945 Trane Cases 9 57,400], 150 F. 
2d 988, 994, the court utilized the language 
of the Federal Trade Commission when it 
said, at 994: 


“ok * & The furnishing of a service or 
facility which cannot be proportionalized 
for the benefit of competing purchasers 
or, in the alternative, the failure or refusal 
to proportionalize the terms upon which 
services or facilities are granted, so as to 
make it reasonably possible for compet- 
ing purchasers to avail themselves of such 
services or facilities if they desire to do 
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so, constitutes a failure to accord such 
services or facilities upon proportionally 
equal terms.’ ” *” 


[Plaintiffs Unable to Furnish Services] 


The district court relied on the fact that 
“none of the plaintiffs offers for sale a store 
magazine as apparently no such magazine 
is available for their distribution. * * * The 
question arises, therefore, whether the Act 
is violated if the one purchaser is unable to 
furnish a service which that purchaser’s 
competitor furnishes and for which the com- 
mon supplier makes payment, * * * That 
court said: 


“In the instant case the plaintiffs do not 
publish or sell a store distributed maga- 
zine and, thus, they are unable and un- 
equipped to render or furnish the services 
for which payment would be made and 
for which the defendant suppliers in this 
case pay Woman’s Day. Being so un- 
able to furnish these services, plaintiffs 
have no standing to complain about the 
defendant suppliers’ advertising in Woman's 
Day even if it were assumed that these 
payments violated the Act. * * *” 


[“Proportionally Equal Terms’ | 


Both sides in this case cite parts of the 
Report of the Attorney General’s National 
Committee to Study the Antitrust Laws, of 
March 31, 1955. On page 189 of the report, 
it is said: 


“The criterion of ‘proportionally equal 
terms’ in Sections 2(d) and 2(e) has re- 
cently ‘been construed by the Federal 
Trade Commission. In the recent Trade 
Practice Rules for the Cosmetics Industry 
and its opinion in the Soap cases, the Com- 
mission has evolved a rule of thumb for 
testing the requisite proportional equality 
in allowances or services by comparing 
the promotional benefit with the dollar 
volume of purchases by various customers. 
In actual practice, promotional programs 
can thus conform to the law in three basis 
ways: (1) payment of a dollar allowance 
per unit of promotional service rendered 
by each buyer, up to a uniform maximum 
percentage of his dollar volume; (2) a 
simplified plan, granting each buyer a set 
dollar allowance per unit of merchandise 
bought, on condition that he perform a 
specified minimum quantum of promo- 
tional services; (3) the seller’s direct fur- 


1% While the court was referring to a case 
before the Federal Trade Commission involving 
§ 2(e), the quoted language is also applicable 
to § 2(d). 


1 69,089 


Number 114—170 
12-4-58 


nishing of promotional services to the 
buyer, worth a uniform percentage of each 
buyer’s volume. The ‘Commission’s re- 
cent clarification of 2(d) and 2(e) also 
recognized that not all customers entitled 
to participation in a seller’s promotional 
plan can effectively utilize each type of 
promotional service tendered, or perform 
that form of service which the seller de- 
sires to reward with an allowance under 
his plan. However, to ensure appropriate 
benefits to all qualified customers, the 
Commission experts the seller to offer 
bona fide alternative means enabling all buy- 
ers to participate in some form. In that 
event, a reasonable relationship among the 
several available types of service or allow- 
ance must be maintained, though the rate of 
compensation for different forms of service 
may vary. In this way, the statutory stand- 
ard of proportional equality has been 
translated by the Commission into work- 
able rules of law.” 


[Limitations of Buyer] 


In determining the proportionally equal 


terms upon which a seller shall make avail- 
able any payment or consideration referred 
to in § 2(d), the Act requires a frank recog- 
nition of the business limitations of each 
buyer. An offer to make a service available 
to one, the economic status of whose busi- 
ness renders him unable to accept the offer, 
is tantamount to no offer to him. 


[Section 2(d) Violated] 
We, therefore, hold that the district court 


was in error in concluding that plaintiffs 
failed to prove a violation of §2(d) by de- 
fendant suppliers. 


[Damages Not Considered] 
3. Defendants argue in this court that 


plaintiffs have failed to prove injury or 
“the fact of damage”, as required by §4 
of the Clayton Act.™ 


Plaintiffs’ counsel point out that the district 


court considered only the issue of defend- 
ants’ liability under the Clayton Act and 
did not consider whether plaintiffs had es- 
tablished the “fact of damage or injury” 
under § 4. From an inspection of the record 
before us, we find that the latter statement 
is correct. We also find that, not only did 
the district court separate the “issue of li- 
ability” from the “issue of damages”, ante 1, 
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but also that no objection appears to have 
been made to said action by an party hereto, 
either in the district court or in this court. 
The record does not show that the district 
court at any time made, or was asked to 
make, any finding of fact or conclusion of 
law, involving or resolving the issue of in- 
jury to the business or property of plaintiffs 
or their damages.” 


[Damages on Remandment] 


It is elementary that this court, in the 
exercise of its appellate jurisdiction, will not 
pass upon any question as to which the 
district court, without objection of counsel 
for any party, failed to make a decision. 
Upon a remandment to that court, counsel 
have a right to ask for complete rulings on 
such a question. 


[Class Suit—Remandment] 


4. Defendant suppliers make in its court 
a contention that plaintiffs have not shown 
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that they are entitled to bring a class suit. 
The record reveals that the district court 
did not rule upon this contention. Upon a 
remandment it should do so. 


[Judgment] 


For the reasons herein set forth, the 
judgment of the district court in favor of 
defendants A & P’ and Woman’s Day, Inc. 
is affirmed, and, as to defendant suppliers, 
said judgment is reversed and, as to said 
defendant suppliers, this cause is remanded 
to that court for further proceedings not in- 
consistent with the views herein expressed. 

Judgment in part affirmed and in part 
reversed and remanded with instructions. 


[Dissenting Opinion] 


FINNEGAN, Circuit Judge. I am unable to 
agree with all that is said by Judge 
SCHNACKENBERG in his opinion, and I differ 
with the majority in their disposition of this 
appeal. 


[69,090] Olin Mathieson Chemical Corporation v. Milshap Drug Sales Corporation. 


In the New York Supreme Court, New York County, Special Term, Part III. 139 
N. Y. L. J., No. 115, page 6. Dated June 13, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Enforcement of Fair Trade Prices—Injunctive Relief—Allegations and Proof—In 
a suit for the enforcement of fair trade prices, a motion for a temporary injunction was 
granted where the defenses of laches, failure to enforce the fair trade program, and 
violations of the antitrust laws were couched in conclusory language or were otherwise 


incapable of defeating the motion and where “the proofs 


adduced by the defendant in 


support of its claim of sales at wholesale tend to destroy the claim.” 


See Fair Trade, Vol. 1, J 3186.34, 3354.34. 


[Temporary Injunction] 

Conton, Judge [In full text]: Plaintiff 
moves for a temporary injunction in enforce- 
ment of the Feld-Crawford Act. In addition 
to the claim that the sales were made at 
wholesale, the defendant unsuccessfully raises 
the usual issues of laches on plantiff’s part, 
failure to enforce its fair trade program and 


violations of antitrust laws. The defenses 
are couched in conclusory language or are 
otherwise incapable of defeating the motion. 
The proofs adduced by the defendant in 
support of its claim of sales at wholesale 
tend to destroy the claim. The motion is 
granted. Bond is fixed in the sum of $1,000. 
Settle order. 


22 The court made only a limited entry into 
this field. See findings of fact 171-174 and 176. 
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[7 69,091] In re Skyway Broadcasting Co., Inc. (C. & C. Films, Inc.) 


In the New York Supreme Court, New York County, Special Term, Part I, 139 
N. Y. L. J. No. 115, page 6. Dated June 13, 1958. 


Sherman Act 


Combinations and Conspiracies—Contracts in Restraint of Trade—Practices—Block 
Booking in Motion Picture Industry.—A television station’s motion to stay arbitration 
of a dispute with a film distributor under their licensing agreement was denied where 
the television station failed to present a triable issue on its claim that the agreement 
constituted an illegal form of block booking under Section 1 of the Sherman Act. The 
agreement provided for the exhibition of 740 feature motion pictures for a period of ten 
years. While the practice of licensing a large part or all of a library of films for television 
use as a condition for obtaining any one or more selected films might constitute an 
illegal form of block booking, the affidavits submitted by the station failed to raise a 
substantial issue as to the claim that it was forced to take all of the films as a condition 
to exhibiting any one. Also, there was no evidence, in the agreement or otherwise, that 
the television station negotiated, for or was refused, a license covering selected films, 


See Combinations and Conspiracies, Vol. 1, J 2005.528. 


[Licensing Agreement| 


NatTHAan, Judge [Jn full text]: Petitioner 
moves pursuant to section 1458 of the Civil 
Practice Act to stay arbitration of a dispute 
arising out of a license agreement contain- 
ing an arbitration clause. By that agree- 
ment petitioner acquired the right to exhibit 
on its television station 740 feature motion 
pictures for a period of ten years. Petitioner 
contends the license agreement is illegal 
and unenforcible in that the purchase of the 
entire package of films thereunder con- 
stituted the practice of block booking, which 
has expressly been condemned as illegal 
under section 1 of the Sherman Act (15 
U. S. C., sec 1). In United States v. Para- 
mount Pictures (334 U. S. 131, 156-159 
[1948-1949 Trane Cases {[ 62,244]), the Su- 
reme Court so held and also stated that 
block booking was not illegal per se but 
that “films may be sold in blocks when 
there is no requirement, express or implied, 
for the purchase of more than one film.” 


The practice of licensing a large part or all 
of a library of films for television use as 
a condition of obtaining any one or more 
selected films, may very well constitute an 
illegal form of block booking. Certainly 
such a practice would appear to lessen com- 
petition in selected features and enlarge the 
copyright monopoly beyond its permissible 
bounds. On this motion the court cannot 
make a judicial determination that the hold- 
ing in the Paramount case is applicable to 
the facts disclosed in the moving papers. 
The affidavits before the court are wholly 
inadequate for any such purpose. Moreover, 
the affidavits fail to raise a substantial issue 
as to petitioner’s claim that it was forced 
to take all the films as a condition to ex- 
hibiting any one. There is no evidence in 
the agreement or otherwise that petitioner 
negotiated for or was refused a license cover- 
ing selected films. In the absence of such 
a showing, no triable issue is presented. 
Accordingly, the motion is denied. 


[] 69,092] Chester Hill Pharmacy, Inc., v. Westchester Union Drug Plan, Inc. 
In the New York Supreme Court, Westchester County. 139 N. Y. L. J. No. 116, 


page 12. Dated June 16, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Enforcement of Fair Trade Prices—Injunctive Reliei—Damages—Scope—Defenses— 
Enforcement Policies—In an action by one retailer against another for enforcement of 
fair trade prices, the contentions of the defendant retailer that (1) others in the area were 
similarly violating the fair trade prices, (2) the manufacturers and distributors had done 
nothing to enforce the minimum retail prices, and (3) the complaining competitor had 
shown no damages were held to present no factual or legal issue capable of defeating 
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a motion for a temporary injunction. The fact that there might be widespread violations 
of fair trade agreements was no bar to recovery, particularly since it was riot shown that 
there was a general collapse of the fair trade price structure. Neither was the action barred 
by the failure of the distributors to proceed by action to enforce the agreements against 
others. As to the issue of damages, injury will be presumed if a “good will” is established 
and there is unlawful price cutting. The scope of the injunction sought by the plaintiff 
was, however, too broad and was limited by the court to those items sold by the plaintiff 


and manufactured by certain companies. 


See Fair Trade, Vol. 1, J 3362.34; 3366.34; and 3440.34. 


[Temporary Injunction] 


FANELLI, Judge [Jn full text]: This is 
a motion by plaintiff retail druggist for a 
temporary injunction restraining defendant 
competitor from alleged violations of fair 
trade agreements particularly through the 
use of special cards allowing discounts. 


It is significant that in the opposing af- 
fidavits no factual showing or attempt has 
been made by defendant to contradict the 
alleged violations charged by plaintiff and 
corroborated by the supporting affidavits. 
Defendant takes the position that the sup- 
porting affidavits are those of professional 
shoppers and are flimsy, uncorroborated 
and replete with generalities. Such conten- 
tion is without merit. These affidavits give 
date, time, place, nature of item purchased, 
description of salesman, and amount paid 
therefor as against the fair trade retail price. 


[Widespread Violations] 


Moreover, defendant contends in the op- 
posing affidavit that other competitors in 
the area are similarly violating such agree- 
ment; that the “court may take judicial 
notice that there is open, notorious and 
widespread price-cutting in merchandise”; 
that. the manufacturers and_ distributors 
themselves are indifferent to the situation 
and have done nothing to enforce such 
minimum retail prices; and lastly, that plain- 
tiff has made no showing of actual damages. 


[Defenses Overruled] 


The court overrules each of the afore- 
mentioned contentions. Where there is an 
asserted violation of the statute no proof of 
actual damage sustained is required to ob- 
tain injunctive relief. It is sufficient to es- 
tablish that there is in existence a “good 
will” to be protected and injury thereto will 
ordinarily be presumed if there is unlawful 
price cutting (Calvert Distillers Corp’n v. 
Nussbaum Liquor Store, 166 Misc. 342, 2 
N. Y. S. 2d 320; Bristol-Myers Co. v. Picker 
[1950-1951 Trape Cases { 62,755], 802 N. Y. 


Trade Regulation Reports 


6; Pimsler v. Angert [1955 TrapeE Cases 
7 68,049], New York Law Journal, May 11, 
1955, page 11, col. 5). That the distributor 
did not proceed by action to enforce viola- 
tions of fair trade agreements is no bar 
to the relief sought (Seagram~ Distillers 
Corpn v. Ackerman, 263 App. Div. 1016, 33 
N. Y. S. 2d 937; Whitaker Pharmacy, Inc., v. 
Pinkiert Supply Stores, Inc. [Eager, J.], New 
York Law Journal, December 9, 1957 [1957 
TRADE CASES { 68,879], and cases cited 
therein). The statute itself (Section 369-b, 
General Business Law) provides that al- 
leged violations are “actionable at the suit 
of any person damaged thereby.” Thus, one 
retailer may obtain injunctive relief against 
another retailer (see Port Chester Wine & 
Liquor Shop v. Miller Bros. \1932-1939 TRADE 
Cases § 55,237], 281 N. Y. 101; Calamai v. 
Goldsmith Bros., Inc., 299 N. Y. 636; Crown 
Village Chemists, Inc., v. Dobin [Pittoni, J.], 
New York Law Journal, February 10, 1958 
[1958 TRrapE CASES { 69,947]; Brian Phar- 
macy, Inc., v. Masters Lake Success, Inc. 
[Johnson, J.], New York Law Journal, ‘De- 
cember 6, 1957 [1957 Trapr CASES f{ 68,873] , 
Whitaker Pharmacy, Inc., v. Pinkiert Supply 
Store, Inc., supra). Likewise, the fact that 
there may be widespread violations of fair 
trade agreements should not defeat plaintiff 
of relief (Fogel v. Bolet [1948-1949 TraprE 
Cases J 62,389], 194 Misc. 1019, 91 N. Y. S. 
2d 642; Whitaker Pharmacy, Inc., v. Pinkiert 
Supply Store, Inc., supra) particularly since 
defendant in its opposing affidavit has made 
no factual showing of any general break- 
down or collapse of the whole fair trade 
price structure among drugstores and the 
court is unable to take judicial notice of any 
such condition. 


[Injunction Granted] 


The court is of the opinion that upon 
the papers now before it plaintiff has made 
a sufficiently clear showing to warrant an 
injunction pendente lite. Defendant has failed 
to present any factual or legal issue capable 
of defeating the motion and, accordingly, 
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said motion is granted. The extent of the 
injunction to be granted, however, presents 
a problem. Defendant contends that the 
relief sought by plaintiff is too broad and 
that in reality plaintiff seeks to enjoin de- 
fendant from violating the provisions of 
the Fair Trade Law generally and to the 
extent of prohibiting the sale of products 
not even dealt with by plaintiff. There is 
some merit to this contention (see Eton 
Chemists, Inc., v. Sussman [1950-1951 TRapE 
Cases J 62,843], 278 App. Div. 899, 104 
INE NES) Al Cy 


[Scope of Injunction] 


It is the opinion of the court that plaintiff 
is entitled to an injunction pendente lite to 
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the extent that defendant (now known as 
Westchester Union Drug Co., Inc.—see af- 
fidavit of Abraham Goldman, verified May 
20, 1958) be enjoined and restrained in the 
manner requested by plaintiff in the notice 
of motion, but solely to such items under 
Fair Trade agreements which are sold by 
plaintiff and are manufactured or distributed 
by the companies set forth and embraced 
in Schedule A, annexed to the complaint 
(cf. Crown Village Chemists, Inc., v. Dobin, 
Supra). 

Settle order on notice providing for a 
bond in the sum of $1,000 and a direction 
that plaintiff notice this case for trial for 
the next available term of court. 


[ 69,093] Anderson v. Bargain Town, U.S. A., Incorporated. 
In the New York Supreme Court, Kings County, Special Term, Part I. 139 N. Y. L. J. 


No, 121, page 8. Dated June 23, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Defenses to Enforcement Action—Non-Enforcement—Violations by Enforcing Party. 
—lIn a suit by a retailer to restrain a competitor from selling below fair trade prices, the 
competitor’s contentions that the enforcing party had likewise sold below the fair trade 
prices and that other retailers had been guilty of similar violations without action having 
been taken against them were rejected as bars to an application for a temporary injunction. 
The claim that plaintiff was a violator failed for lack of proof, and the contention that 
the plaintiff had not enforced the fair trade agreements against other violators was not, 
of itself, sufficient as a matter of law to defeat the application for a temporary injunction. 


See Fair Trade, Vol. 1, J 3440.34, 3452.34. 


[Injunction Sought] 


Cong, Judge [Jn full text]: Plaintiffs, in 
a suit for a permanent injunction, seek by 
the instant application to restrain defendant 
pendente lite from advertising, offering for 
sale or selling below the prices established 
in certain “fair trade” contracts and in price 
schedules established pursuant thereto, com- 
modities produced, owned or distributed 
by persons named in the schedule annexed 
to the complaint. 


[Stipulation] 


In addition to the affidavits of two of the 
plaintiffs and those of certain individuals 
who allegedly purchased items from de- 
fendant at prices below the “fair trade” 
prices, there is submitted an affidavit by the 
attorney for plaintiffs, alleging that under 
a stipulation entered into between plaintiffs and 
defendant in 1957, copy of which is annexed 
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to the moving papers, defendant agreed that 
it would notify plaintiffs’ attorney in writing 
of any instances of price cutting by defend- 
ant’s competitors and that it would not 
engage in any price cutting until thirty days 
after the sending of such notice and only 
if, by then, such competition had not ceased. 
The attorney’s affidavit alleges that at no 
time was any such notice, in writing or 
otherwise, given by defendant. 


[Violations by Enforcing Party] 


Defendant does not deny violating the 
“fair trade” agreements. It claims, however, 
that other retail drug dealers in the vicinity 
are selling the identical items below the 
prices established pursuant to the “fair 
trade” contracts, and that plaintiffs have, on 
at least three occasions, sold drug commod- 
ities below the established fair price. De- 
fendant further objects that plaintiffs have 
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not enforced the “fair trade” agreements 
against other violators operating in the 
vicinity. 


[Enforcement by Competitor] 


Plaintiffs claim to be competitors who 
have been, and continue to be, damaged by 
reason of the actions complained of; hence 
they are entitled to bring suit though they 
may not be signatories to any price fixing 
agreement (General Business Law, sec. 369-b; 
Weisstein v. Peter Corbyon Liquor Store, Inc., 
174 Misc. 1075; Katz v, Gevirtz [1948-1949 
TRADE CASES { 62,307], 83 N. Y. S. 2d 52). 


[Non-Enforcement | 


Defendant’s claim that others are violat- 
ing the “fair trade” agreements involved 
herein and that plaintiffs have not sought 
to enforce those agreements against such 
other violators is not of itself sufficient as 
a matter of law to defeat plaintiffs’ applica- 
tion for a temporary injunction (Nat, Dis- 
tillers Prod. Corp’n v. Columbus Circle Liquor 
Stores, Inc., 166 Misc. 719; Calvert Distillers 
Corp’n v. Harry Fox, Inc., 87 N. Y. S. 2d 
470). 

[Inadequate Proof] 


With respect to defendant’s claim that 
plaintiffs themselves have on at least three 
occasions violated the “fair trade” agree- 
ments, the proof offered by defendant leaves 


Cited 1958 Trade Cases 
Rubinger v. International Telephone & Telegraph Corp. 
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something to be desired. The only proof 
offered in support of such claim is an affida- 
vit of one Louis Cohen showing that on 
one occasion he made a purchase at plaintiff 
Ditchek’s drug store of two items at a price 
below the established “fair trade” price; 
moreover, there is no proof offered to show 
that plaintiffs Anderson and Wilburn were 
involved in any price cutting in violation of 
the “fair trade” agreements. 

A reading of the stipulation hereinbefore 
referred to discloses that there is clearly no 
merit to defendant’s additional contentions 
that under the terms of the stipulation plain- 
tiffs were required to institute proceedings 
to enjoin other violators of the “fair trade” 
agreements who operated in the vicinity and 
that defendant was required to give notice 
to plaintiffs only as to any violations by 
those individuals of whom the Brooklyn 
Pharmaceutical Association had no notice. 


[Injunction Granted] 


Accordingly, the motion for a temporary 
injunction is granted as to any commodities 
produced, owned or distributed by the per- 
sons named in the complaint, whose “fair 
trade” prices have been established under 
agreements entered into pursuant to section 
369-a of the General Business Law as al- 
leged in the complaint, and as to which 
defendant has received notice. Settle order 
on notice. 


[7 69,094] David H. Rubinger and William R. McAllister v. International Telephone 


& Telegraph Corporation. 


In the United States District Court for the Southern District of New York. Civil 


No. 117-133. Filed July 9, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Motions—Voluntary Dismissal of 
Counterclaim—Summary Judgment.—In an action for damages charging that a company’s 
sale of one of its divisions eliminated the plaintiffs’ assignor as a competitor of the pur- 
chaser and gave the purchaser a monopoly in the sale and distribution of television, radio, 
and high fidelity phonograph apparatus, one of the defendant’s affirmative defenses in its 
answer was stricken and the defendant was given permission by the court to voluntarily 
dismiss the same matter in so far as it was alleged to be a counterclaim, upon the payment 
of statutory costs. The plaintiffs’ motion for a summary judgment, based on that same 
affirmative defense and counterclaim, was dismissed without prejudice. The court held 
that, under all the circumstances of the case, the issues would be simplified by permitting 
the voluntary dismissal of the matter. The suit involved fifteen million dollars while the 
afarmative defense and counterclaim in question, with complicated issues of its own, 


involved only twenty-five thousand dollars. 
See Private Enforcement and Procedure, Vol. 2, J 9013, 9013.675. 
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Memorandum 
[Nature of Action] 


FREDERICK VAN PELT Bryan, District Judge 
[In full text]: This is one of three actions 
pending in this court by these plaintiffs 
against this defendant, all arising out of the 
sale by defendant of its Capehart-Farns- 
worth Division in May 1956 to the Ben 
Gross Corporation, and all seeking large 
damages. Here plaintiffs sue for damages 
of $15,462,000 under Sections 1 and 2 of 
the Sherman Anti-Trust Act. They allege 
that their assignor had been licensed dis- 
tributor of defendant’s Capehart-Farnsworth 
Division for New York City, and West- 
chester and Suffolk Counties until the sale 
was made, and had been injured by the 
sale; that Ben Gross Corporation was a 
competitor of their assignor; and that the 
sale was in substance an allocation of mar- 
kets and customers to that corporation so 
as to eliminate their assignor as a com- 
petitor, and give Ben Gross Corporation 
a monopoly in the sale and distribution of 
television, radio and high fidelity phono- 
graph apparatus. 


In the various actions between the parties 
there has been a confusing melange of 
motions and counter-motions in which coun- 
sel for both parties level various charges 
and counter-charges of dilatory tactics, 
harassment and bad faith against one an- 
other. I have no intention of attempting 
to unscramble any of these allegations or 
counter-allegations for none of them seem 
of any substantial importance. They only 
serve to confuse whatever legal issues may 
have been raised while counsel have been 
wallowing and over-indulging themselves 
in what apparently is, to them, the heady 
wine of motion practice. 


| Motions] 


Two of several motions remain before 
me, decision on which was long laid aside 
pending negotiations between counsel look- 
ing toward their adjustment by agreement, 
which proved unsuccessful. Decision has 
since been deferred to what were plainly 
more pressing matters. 

The motions are (1) a motion by the 
nlaintiffs for summary judgment on the 
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second affirmative defense and counterclaim 
pleaded in defendant’s answer; (2) a later 
motion by the defendant for permission 
voluntarily to dismiss both counterclaims 
contained in its answer without imposition 
of costs. A determination of the latter mo- 
tion in defendant’s favor would make it 
unnecessary to decide the former. 

Plaintiffs, I am informed, have consented 
to the voluntary dismissal of the so-called 
first defense and counterclaim. In so far 
as it is alleged to be a defense it will be 
stricken from the answer. In so far as it 
is alleged to be a counterclaim the defend- 
ant will be permitted a voluntary dismissal 
pursuant to Rule 41(a)(2) and (c), F. R. C. P. 


[Voluntary Dismissal Permitted] 


Plaintiffs have apparently not consented 
to the voluntary dismissal of the second 
defense and counterclaim though their coun- 
sel seems no longer to insist on attorney’s 
fees as a condition of such dismissal, which 
he is not entitled to anyway. Under all the 
circumstances here it would seem that the 
issues in this fifteen million dollar suit 
would be simplified by permitting the volun- 
tary dismissal of the second defense and 
counterclaim involving, as it does, compli- 
cated issues of its own and only twenty-five 
thousand dollars in alleged damages. In so 
far as the second defense and counterclaim 
is alleged to be a defense it will be stricken 
from the answer. In so far as it is alleged 
to be a counterclaim defendant will be per- 
mitted a voluntary dismissal pursuant to 
Rule 41(a)(2) and (c), F. R. C. P. How- 
ever, it does not appear to me that the 
voluntary dismissal should be permitted 
without costs and statutory costs will be 
imposed as a condition of dismissal. 


[Summary Judgment Denied] 


In view of this disposition it is unneces- 
sary to pass on the merits of plaintiffs’ 
motion for summary judgment on the sec- 
ond defense and counterclaim which are 
doubtful and involve further wrangling be- 
tween counsel. The motion for summary 
judgment will be considered as dismissed 
without prejudice. 


Settle order on notice. 
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[69,095] Gillette Co. v. Jacobs. 


In the New York Supreme Court, New York County, Special Term, Part I. 140 
N.Y. L. J. No. 9, pages 3 and 4. Dated July 14, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Injunction—Contempt. 
—A motion to punish a dealer for contempt for selling below the minimum retail prices 
in violation of a temporary injunction was granted where the essence of the defense was 
the dealer’s statement that “My sales clerks do not admit to any retail sales, although 
I have questioned them about this matter.” There were no affidavits from the sales clerks 
to support the claim that they had been instructed not to make any retail sales of the 
plaintiff's products and the principal affidavit submitted in opposition to the motion for 


contempt was equivocal. 
See Fair Trade, Vol. 1, J 3380.34. 


For a prior decision of the New York Supreme Court, New York County, see 1958 


Trade Cases {[ 68,964. 


[Contempt] 


McGrvern, Judge [In full text]: Motion 
by plaintiff to punish the defendants for 
contempt for selling at retail on three sepa- 
rate occasions certain of plaintiff's products 
below the minimum retail prices of said 
fair traded products in the State of New 
York, in disobedience and in violation of an 
order of this court entered herein on the 
17th day of February, 1958, enjoining de- 
fendants pendente lite. There are no affi- 
davits from the sales clerks to support the 
claim of the defendant Irving Jacobs that 
he instructed said employees “that under 
no circumstances were any retail sales of 


principal affidavit submitted by the defend- 
ants in opposition to this motion is equivo- 
cal. The essence of the defense to this 
motion is the statement by defendant Irving 
Jacobs that—“My sales clerks do not admit 
to any retail sales, although I have ques- 
tioned them about this matter.” The de- 
fendants have failed to set forth an adequate 
defense to the charge (see General Electric 
Co. v. Golden Rule Appliance Co., Inc. [1957 
TRADE CASES J 68,698], 3 App. Div. 2d 436). 
Motion to punish for contempt is granted. 
Settle order, at which time the court will 
accept written suggestions as to the amount 
of the fine to be imposed. 


plaintiff's products to be made,” and the 


[J 69,096] Gillette Co. v. Northwest Wholesale Corp. 


In the New York Supreme Court, New York County, Special Term, Part I. 140 
N. Y. L. J. No. 10, page 3. Dated July 15, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Temporary Injunction 
—Contempt—Proof of Violation—Failure to Prosecute.—A fair trader’s motion to punish 
a defendant for contempt for violating a temporary fair trade injunction was denied 
where the sales alleged to have been made in violation of the order were disputed by 
the defendant and were not so conclusively established as to warrant relief without a 
hearing. The court commented that the fair trader had failed to notice the case for trial 
during the period of almost five months since it obtained the order and that a temporary 
injunction should not serve the purpose of a permanent injunction. 


See Fair Trade, Vol. 1, {| 3380.34. 
For a prior decision of the New York Supreme Court, New York County, see 1958 
Trade Cases {| 68,968. 
{ 69,096 
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[Contempt Motion] 


iLurtano, Judge [Jn full text]: Plaintiff 
moves to punish defendant for contempt for 
violation of a temporary injunction dated 
January 27, 1958 (italics mine). This action 
for enforcement of the Feld-Crawford Act 
was commenced on November 19, 1957. 
Plaintiff moved and obtained the temporary 
injunction on January 27, 1958, as stated. 
Plaintiff has not served or filed a note of 
issue since; but instead, has now, by motion 
returnable June 6, 1958, moved to punish 
defendant for contempt of said pendente lite 
injunction order, alleging four sales in viola- 
tion thereof, The sales are alleged to have 
been made to plaintiff's shoppers on March 
25, 1958, for $3.75; on April 17, 1958, for 
75 cents; on April 21, 1958, for $3.86; and 
on April 23, 1958, for $3.75. These sales are 
disputed and denied by defendant and I am 
persuaded that the papers here submitted 
are not so conclusively established as to 
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warrant the relief requested without hear- 
ing. This is particularly so, in my opinion, 
in view of plaintiff’s failure to notice the 
case for trial. A temporary injunction 
should not serve the purpose of a perman- 
ent injunction. There is no reason why 
plaintiff could not have noticed the case 
for trial during this period of almost five 
months since it obtained the injunction pen- 
dente lite. Under the circumstances, the 
motion is referred for disposition to the 
justice who shall preside upon the trial of 
the action (Olin Mathieson Chemical Corp’n 
v. Polovsky [1958 TrapvE Cases { 68,997], 
N; Yo l. Ja January, 14.1953. Sup.sCe. 
N. Y. County, Special Term, Part I; Olin 
Mathieson Chemical Corp’n v. World Mer- 
chandise Exchange & Trading Co. [1957 
TRADE CASES { 68,866], N. Y. L. J., Novem- 
ber 12, 1957, Sup. Ct., N. Y. County, Special 
Term, Part I). 


[] 69,097] Gillette Co. v. Park Row Merchandise, Inc. 
In the New York Supreme Court, New York County, Special Term, Part I. 140 


N. Y. L. J. No. 11, page 2. Dated July 16, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Selling Below Fair Trade Price—Notice of Price—Stock Acquired 
Before Notice.—A motion for a temporary injunction in enforcement of the Feld-Crawford 
Act was granted where the only defense to the motion was the general allegation that 
the goods in stock were purchased before the defendant received notice of the fair trade 
program. The defendant’s allegations were conclusory and fell short of proof that it had 


no knowledge of the fair trade program prior to acquisition of the goods. 


See Fair Trade, Vol. 1, | 3268.34. 
[Temporary Injunction] 


EpstEIN, Judge [Jn full text]: Plaintiff 
moves for a temporary injunction in enforce- 
ment of the Feld-Crawford Act. The only 
defense is that the goods in stock were pur- 
chased before defendant received plaintiff's 
notice of its fair trade program. Plaintiff 
relies on several offending sales in which in 
each instance the affiant fully describes the 
sales person. One of them set forth in full 
a conversation with the sales person on June 


| 69,097 


30, 1958, and therein it was admitted that 
the article sold had been received on that 
day. No specific denial is made with respect 
thereto. The general allegation that defend- 
ant made its purchases prior to the receipt 
of notice from plaintiff is conclusory and 
falls short of proof that defendant had no 
knowledge of plaintiff's fair trade program 
prior to acquisition of its stock. The motion 
is granted. Bond is fixed in the sum of 
$1,000. Settle order on one day’s notice 
forthwith. 
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Atalanta Trading Corp. v. FTC 


[ 69,098] Gillette Co. v. Wagonfeld. 


In the New York Supreme Court, New York County, Special Term, Part I. 140 
N.Y. L. J. No. 10, page 3. Dated July 15, 1958, 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Temporary Injunction 
—Contempt—Proof of Violation—Failure to Prosecute.—A fair trader’s motion to punish 
a defendant for contempt for violation of a temporary fair trade injunction was denied 
where the sales alleged to have been made in violation of the order, totaling $3.00, were 
disputed by the defendant and were not so conclusively established as to warrant relief 
without a hearing. The court commented that the fair trader had not noticed the casr 


for trial since it obtained the temporary injunction. 


See Fair Trade, Vol. 1, J 3380.34. 


For a prior decision of the New York Supreme Court, New York County, see 1958 


Trade Cases { 68,966. 


[Contempt Motion] 


LurtaAno, Judge [Jn full text]: Plaintiff 
moves to punish defendant for contempt 
for violation of a temporary injunction dated 
February 18, 1958. (Italics mine.) The ac- 
tion was instituted for enforcement of the 
Feld-Crawford Act on November 20, 1957. 
Plaintiff obtained an injunction pendente lite 
on February 18, 1958, and has not to date 
served or filed a note of issue to place the 
case upon the calendar for trial. By notice 
of motion it now moves to punish defend- 


thereof. The sales alleged to its shoppers 
were on May 7, 1958, for 75. cents; on May 
13, 1958, for 75 cents; on May 6, 1958, for 
75 cents, and on May 13, 1958, for 75 cents. 
These sales are disputed and denied by 
denfendants, and for the reasons stated in 
the companion motion (Northwest Whole- 
sale Corp’n [1958 TravE Cases { 69,096] ), de- 
cided simultaneously herewith, I am not 
disposed to grant this motion to punish defend- 
ant for contempt for alleged items totaling in 
all $3, upon the papers presented. The 


motion is accordingly referred for dis- 
position to the trial justice. 


ants for contempt for violating said tem- 
porary order, alleging four sales in violation 


[69,099] Atalanta Trading Corporation v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 57—October 
Term, 1957. Docket No. 24535. Decided July 28, 1958. 


Petition to review and set aside an order of the Federal Trade Commission. 


Atalanta Trading Corporation petitions to review and set aside an order of the 
Federal Trade Commission entered upon findings that it had violated section 2(d) of 
the Robinson-Patman Act, 15 U. S. C. A. section 13(d) and directing it to cease and 
desist from violating said section. 


Petition to review granted and order set aside. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Payment for Services or Facilities Furnished by Customer— 
Advertising Allowances—Meat Products.—A Federal Trade Commission finding that 
advertising allowances given by a meat products distributor to a retailer for promoting 
certain of the distributor’s products constituted price discrimination in violation of Section 
2(d) of the Clayton Act was set aside where, in point of time, no unfavored customers 
existed. The distributor sold its general line of meat products in the area in question but 
made only two sales to other retailers of the specific products on which the allowances 
were granted, both sales to those other retailers having been isolated in point of time 
from the sales on which the allowances were granted to the allegedly favored customer 
by at least five months. The time interval was a determining factor; otherwise, the terms 
of an initial sale would freeze the distributor into an immutable position. As to the 


Trade Regulation Reports {] 69,099 


Number 106—168 
8-12-58 


74,326 
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Atalanta Trading Corp. v. FTC 


distributor’s sales of its general line of products to other retailers without granting adver- 
tising allowances, there was no violation of Section 2(d) because the term “products or 
commodities” used in that section means products “of like grade and quality.” All foods 
are not competitive with each other and it is not enough that a supplier, in the general 
course of his business, has given a promotional allowance to one customer and not to 
others; the existence of another competing purchaser of a product of like grade and 
quality must be shown and proof thereof is an essential part of the Commission’s case. 


See Price Discrimination, Vol. 1, { 3522. 


Federal Trade Commission Enforcement and Procedure—Enforcement of Prohibition 
Against Price Discrimination—Court Review of Commission Order—Evidence.—A Fed- 
eral Trade Commission order to cease and desist was set aside where the facts found by 
the Commission and established by the record failed to show a violation of Section 2(d) 
of the Clayton Act. Although it was conceded that “there was no dispute about the 
basic facts of the case” and although there was no finding that any part of the testimony 
was discredited, it was argued that (1) the record did not clearly preclude “the Commis- 
sion’s decision from being justified by a fair estimate of the worth of the testimony of 
the witnesses,” (2) that a setting aside of the Commission’s order would be usurping the 
function of that administrative agency in resolving conflicts in the evidence, and (3) that 
the Commission’s determination as to whether a given practice violates the Robinson- 
Patman Act cannot be disturbed because of its special competence in the field of grocery 
chain stores. It was held that the Commission was free to disbelieve any and all of the 
testimony but that such rejection could not serve as a substitute for direct proof estab- 
lishing the existence of facts not contained in such testimony. 


See FTC Enforcement and Procedure, Vol. 2, { 8801.410, 8801.460. 


For the petitioner: Martin A. Fromer, New York, N. Y. (1. Martin Leavitt, Wash- 
ington, D. C., on the brief). 


For the respondent: E. K. Elkins (Earl W. Kintner, General Counsel, and James E. 
Corkey, Assistant General Counsel, on the brief). 


Setting aside a Federal Trade Commission cease and desist order in Dkt. 6464. 
Before Meprna and Moore, Circuit Judges, and Gatsron, District Judge. 


[Advertising Allowances] 


Moore, Circuit Judge [Jn full text]: This 
is a petition by Atalanta Trading Corpora- 
tion (referred to as “Atalanta”) to set aside 
a cease and desist order of the Federal 
Trade Commission based upon a finding 
that it had violated Section 2(d) of the 
Robinson-Patman Act, 15 U. S. C. A. Sec- 
tion 13(d), which prohibits a seller from 
granting promotional or advertising allow- 
ances on the sale of a product to one cus- 
tomer unless a proportionally equal allowance 
on the product is made available to other 
competing customers, 


[Sales Area] 


Atalanta is an established distributor of 
imported meat products and sea food and 
conducts its operation in a multistate area. 
In 1954 it made gross sales of approxi- 
mately $24,000,000. Although, by  stipula- 
tion, proof was confined in duration to an 
eighteen-month period, January 1, 1954 to 
July 1, 1955, and to metropolitan Philadel- 


1 69,099 


phia, Baltimore and Washington, D. C., 
the Commission found that Atalanta had 
made no advertising allowances on sea food 
sold in Washington and no advertising al- 
lowances on any products sold in Philadel- 
phia or Baltimore. The proof, therefore, 
was restricted to meat products sold in the 
Washington area. 

Atalanta’s business in this area was in- 
substantial, representing approximately one 
per cent of its gross sales. The only busi- 
ness of any consequence was with Giant 
Food Shopping Center, Inc. (a chain store 
in Washington, referred to as “Giant’) 
which purchased some $250,000 of Atalan- 
ta’s products in 1954, and $70,000 of such 
products in the first six months of 1955. 
Throughout the period involved, Atalanta 
made sales of meat products to only three 
other retailers in the Washington area. 
These sales were small and isolated, the 
combined total in 1954 being less than $8,000, 
and in the first six months of 1955 approxi- 
mately $1,700. 
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[Specific Allowances and Sales] 


At no time did Atalanta have a systematic 
or continual policy of granting advertising 
allowances. However, in July 1954, through 
Giant as its only customer, it promoted the 
sale of its pork shoulder picnics for the 
Fourth of July holiday and gave to Giant 
a promotional allowance of $500. No prior 
sales of this product with or without allow- 
ances had been made to any other Wash- 
ington retailer. Over five months later it 
made a sale, $600 in total amount, of this 
product to Shirley Food Co., a food retailer 
in nearby Alexandria, Virginia. 


In December 1954 Atalanta granted a 
$2,000 allowance to Giant to promote the 
sales of specially packaged gift-wrapped 
2% and 5 lb. canned hams with recipe 
booklets for the Christmas holidays. After 
this allowance it sold no hams to other 
Washington retailers. However, over eight 
months prior thereto, in April 1954, Ata- 
lanta had “made one sale of this product, 
but not gift wrapped,” viz., $250 of hams to 
Sanitary Food Store #4, also in Alexan- 
dria, Virginia. (Pet. App. 36a). 


[Basis of Order] 


These two sales, totaling less than $900, 
constituted the only sales by Atalanta to 
other customers in the Washington metro- 
politan area of meat products on which 
promotional allowances were granted to 
Giant. Another advertising allowance of 
$1,000 given to Giant in May 1955 for the 
promotion of pre-cooked canned Canadian 
bacon was also relied upon by the Commis- 
sion as evidence of a violation, although it 
found that prior to May 1955 Atalanta’s 
Canadian bacon had been sold raw, smoked 
and sliced and had never been sold to any 
Washington retailers, including Giant. On 
the basis of these three small and isolated 
transactions the Commission entered a 
sweeping cease and desist order which 
places Atalanta in jeopardy of contempt if 
it hereafter violates Section 2(d) in any 
fashion in any place in the country. 


Cited 1958 Trade Cases 
Atalanta Trading Corp. v. FTC 
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[Charge] 


The complaint, containing the sole charge 
that Atalanta had violated Section 2(d), was 
founded upon the allegation that Atalanta 
had given advertising allowances to “some 
of its customers” (i.e., Giant) without mak- 
ing said advertising allowances available 
on proportionally equal terms “to all other 
customers competing in the sale and dis- 
tribution of respondent’s products.” These 
products were defined as “meat products, 
principally canned hams,” sold “under the 
trade name ‘Unox.’ ” 


[Facts Undisputed] 


The Commission adopted all of the find- 
ings made by the hearing examiner except 
two which contained only conclusions of 
law. The facts as found, so far as material 
to the decision, may be considered as vir- 
tually undisputed. The legal conclusions 
to be drawn therefrom, however, present 
the real problem. 


[Scope of Section 2(d) | 


Although the scope of Section 2(d) is yet 
to be precisely delineated, the decision by 
the Commission here constitutes a radical 
departure from prior applications of Section 
2(d). The Commission has concluded that 
giving spot promotional allowances on these 
products, namely, canned hams, pork shoul- 
der picnics and pre-cooked Canadian bacon, 
requires the seller to offer similar allow- 
ances on its entire line of products—here 
meat products. The Commission stated: 


‘tk %* * Section 2(d) is not limited to 
sales of identical products. That con- 
struction would make the section very 
easy of evasion. It is the real competitive 
situation which is to be considered. See 
In the Matter of Luxor, Ltd., 31 F. T. C. 
658. Commission Exhibit 7(a) lists the 
meat products upon which respondent 
was paying promotional allowances in 
1954 and 1955.* They were all pork prod- 
ucts, namely, hams of varying sizes, 
‘picnics’ (pork shoulders), loin roll, cot- 
tage butts, and chopped ham. With ap- 


1 We do not interpret the citation of Commis- 
sion Exhibit 7A in the opinion to mean that the 
Commission impliedly rejected Finding 7 of 
the Initial Decision by the hearing examiner 
which found that during the period in question 
Atalanta made only three advertising allowances 
—all to Giant. The allowances offered on prod- 
ucts listed in Commission Exhibit 7A were not 
the allowances made the subject of the com- 
plaint but were actually price discounts offered 
to all customers. The allowances given to 
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Giant were over and above these discounts 
(Transcript of hearing, pp. 29-30). The Com- 
mission must have realized the immateriality 
of this exhibit to a Section 2(d) violation, since 
a month after the petition to review its order 
was filed in this court, it deleted sua sponte 
from its opinion its quotation of testimony by 
Atalanta’s Vice-President explaining the purpose 
of these price discounts. This quotation was 
originally intended to show the fact that the 
allowances given to Giant were negotiated. 
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parently one exception, they were all 
sold under the trade name Unox. In the 
general field of pork products, they were 
in competition with each other.” 


The hearing examiner was more terse and 
dogmatic but reached the identical conclu- 
sion, stating “All of these products were 
pork, and to the hearing examiner, ham is 
Inewonehe as are 


We cannot accept the Commission’s ex- 
pansive interpretation of Section 2(d), 
namely, that after showing a supplier has 
sold a general line of products in a given 
area and has granted allowances to only 
one customer, it is immaterial whether or 
not a product of like grade and quality to 
the one on which the allowance was made 
was ever sold to any other customers in 
that area. 


Section 2(d) provides: 


“Tt shall be unlawful for any person 
engaged in commerce to pay or contract 
for the payment of anything of value to 
or for the benefit of a customer of such 
person in the course of such commerce 
as compensation or in consideration for 
any services or facilities furnished by or 
through such customer in connection 
with the processing, handling, sale, or 
offering for sale of any products or com- 
modities manufactured, sold, or offered 
for sale by such person, unless such pay- 
ment or consideration is available on 
proportionally equal terms to all other 
customers competing in the distribution 
of such products or commodities.” 


[Crucial Issue] 


The crucial issue is the meaning of the 
term “products or commodities” in the 
phrases “sale of any products or commodi- 
ties” and “customers competing in the dis- 
tribution of such products or commodities.” 


[“Like Grade and Quality’ | 


The Commission itself has interpreted 
“products or commodities” to mean products 
and commodities “of like grade and quality.” 
The reasonableness of this interpretation has 
been well stated by Cyrus Austin in his 
article, “Price Discrimination and Related 
Problems Under the Robinson-Patman Act” 
(Rev. Ed. Am. Law Inst., Nov. 1953) p. 118: 


“Section 2(a) prohibits price discrimi- 
nation ‘between different purchasers of 
commodities of like grade and quality.’ 
This limitation is not contained either in 
2(d) or in 2(e). Products which differ 
to some extent in grade or quality are 
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very commonly competitive at a differ- 
ential. Nevertheless, since section 2(a) 
does not regulate the prices charged pur- 
chasers of goods of different grade or 
quality, it is improbable that 2(d) and 
2(e) were intended to have a broader 
application as to merchandising allow- 
ances and services even where such goods 
are resold in competition. If so construed 
the result would be to require a manu- 
facturer desiring to launch a promotional 
campaign for one line or product to ex- 
tend the promotional benefits to all cus- 
tomers competing in the resale of any 
other competitive product. The words 
‘such products or commodities’ at the 
end of Section 2(d) have been construed 
by the Commission as referring to goods 
of like grade and quality, and the same 
limitation will no doubt be read into 
Section 2(e).” 


In Matter of Golf Ball Mfrs. Assn., 26 
F. T. C. 824, 851 (1938), the underlying 
factual basis which supported the Commis- 
sion’s finding of a violation was that the 
golf balls on which no allowances were 
given were “of like quality” to the golf 
balls stamped with the label “PGA.” Like- 
wise in Henry Rosenfeld, Inc. (F. T. C. 
Docket No. 6212, decided June 29, 1956), 
the Commission did not conclude that a 
supplier had to use a yardstick for deter- 
mining the legality of his promotional 
allowances the entire line of women’s wear- 
ing apparel; to the contrary it recognized 
the rights of suppliers to differentiate for 
purposes of promotional allowances between 
three separate categories of dresses and 
concluded with this accurate summation of 
the law, saying that it “imposes no re- 
quirements that a seller give advertising 
allowances on all his products if he elects 
to accord them on one or more articles. 
When granting any promotional payments, 
however, the law requires that he make 
them available on proportionally equal 
terms to other resellers of that article or 
articles who compete with other recipients 
of the compensation.” 


Counsel for the Commission argue that 
all the Commission need show is that a 
supplier in the general course of his busi- 
ness has given a promotional allowance to 
One customer and not to others; but as 
pointed out, supra, the existence of another 
competing purchaser of a product of like 
grade and quality must also be shown and 
proof thereof is an essential part of the 
Commission’s case (Corn Products Refining 
Co. v. F. T. C. [1944-1945 Trape Cases 
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7 57,263], .7 Cir., 1944, 144 F. 2d 211, 219, 
aff'd, 324 U. S. 726). The very term, pro- 
motional allowances, implies a product to 
be promoted. To adopt the Commission’s 
argument would be tantamount to striking 
out from Section 2(d) the qualifying phrase 
“competing in the distribution of such 
products or commodities” and overruling 
the prior decisions holding that “such 
products” mean products of like grade and 
quality. 


[Allowances Made on Specific Products| 


Once it becomes apparent that the pro- 
motional allowances were lawful when 
viewed in relation to the specific products 
on which they were given, the Commission 
cannot convert them into something illegal 
by saying that these products “were in the 
general field of pork products” and that 
therefore any sales of any other products 
in this general field on which allowances 
were not made gave rise to violations.” 
To argue that the allowances actually given 
were not made in respect to particular 
products would be not only to ignore the 
fact that the Commission did not and could 
not from the evidence make such a finding 
but also to reject the finding adopted by 
the Commission that the allowances were 
geared to specific products.* The occasion 
prompting the May 1955 promotion was 
Giant’s 19th Anniversary Sale. Giant so- 
licited Atalanta’s participation in this sale. 
Atalanta agreed to join the sale only upon 
the condition that Giant promote during 
this sale its canned Canadian bacon (Trans- 
cript of hearing, p. 26). There is nothing 
in the record to show that any other At- 
alanta products were promoted in this 
Anniversary Sale. Therefore, we cannot 
accept the hearing examiner’s inference 
that the May 1955 allowance was made to 
promote Atalanta’s general line of products. 


2No attempt is made by counsel for the Com- 
mission to assimilate the facts of this case to 
those in cases involving quantity discounts on 
lines of products in violation of Section 2(a), 
and in: light of the fact that in those cases the 
issue is ‘‘not related * * * to the like grade and 
quality concept’? (Moog Industries v, F. T. C. 
[1956 TRADE CASES { 68,527], 8 Cir., 1956, 238 
F. 2d 43, 50, aff’d on other grounds, 355 U. S. 
411 [1957 TRADE CASES f 68,918], it is diffi- 
cult to see how such an argument could be 
raised. 

3 Finding 12 of the Initial Decision reads: 


‘ce * * The payment of $500 to Giant on 
July 15, 1954, was, according to testimony, 
for ‘pork shoulder picnics,’ although the 
invoice was for ‘hams.’ Whatever it was, the 
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The grounds of the Commission’s deci- 
sion were that the two promotional allow- 
ances given to Giant in 1954 were not 
offered to any competitor of Giant, and 
that some competitors of Giant bought a 
trifling amount of meat products bearing 
the trade name “Unox” from Atalanta. 
However, these two facts do not constitute 
a prima facie violation of Section 2(d). 
The section does not ban all promotional 
allowances, nor even all allowances which 
are “the result of private negotiations.” 
The section was designed to place the 
vendor of a particular product on a par 
with all other vendors who compete with 
him in selling that product. From the 
customer’s viewpoint the product range of 
the particular supplier is immaterial; his. 
sole concern is to be given an equal oppor- 
tunity with his competitors to sell the par- 
ticular product if he elects to carry it. 


[Distinctions in Products] 


The test of products of like grade and 
quality was evolved to prevent emascula- 
tion of the section by a supplier’s making 
artificial distinctions in his product but 
this does not mean that all distinctions are 
to be disregarded. Such a holding would 
lead to the conclusion that all articles of 
food are competitive, each with the other— 
an obvious absurdity. Merely because 
various articles of food are derived from a 
common source (in this case, the pig), 
should not force the vendor of a broad line 
of such products to market or promote all 
simultaneously and in an identical fashion. 
The dietetic habits of the consuming public 
are not to be controlled by judicial fiat. 


[Interchangeability Not Test] 


The Commission in enforcing Section 
2(d) is not charged with curbing a monopoly 


same product was six months later sold to a 
competitor of Giant’s, Shirley Stores, which 
received no advertising allowance. The second 
payment of $2,000 to Giant on December 28, 
1954, was to promote gift wrapped 2% and 
5 lb. hams, and the same product was sold 
in the following [preceding] April to a 
nonrecipient customer, but without the gift 
wrapping. The third payment of $1,000 to 
Giant on May 17, 1955, was!) made to promote 
respondent’s products generally, with par- 
ticular emphasis on a new product, a 4 lb. tin 
of Canadian bacon, cooked and ready to eat. 
Canadian bacon had previously been sold 
raw, smoked, and sliced. None of this was 
sold by respondent to any of its customers, 


who competed with Giant.’’ 
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and a fortiori is not concerned with deter- 
mining a relevant market. To make in- 
terchangeability of products the test, however, 
would expand Section 2(d) into a device 
to regulate the entire business of a supplier. 
The fact that cellophane wrappings are 
more or less interchangeable with other 
flexible wrappings* would not compel a 
supplier of such materials to give pro- 
motional allowances on every type of flexible 
wrapping he sells if he has given such an 
allowance on one type. Prior to the deci- 
sion of the Commission here, it has never 
been intimated that the presence of cross- 
elasticity of demand between various 
products could give rise to a violation of 
Section 2(d).° 


[Different Time Periods of Sale] 


The alternative ground of the Commis- 
sion’s decision, namely, that the same two 
products on which Giant received allow- 
ances were sold to competitors of Giant 
with no offers of allowances, is also unsound 
because it ignores the fact that the two 
sales to the competitors did not occur even 
closely within the same time periods as the 
sales of those products to Giant. The Christ- 
mas gift-wrapped ham on which the Decem- 
ber 1954 promotion allowance was given to 
Giant had been sold in a small quantity and 
in an ordinary container eight months pre- 
viously to Sanitary Food Store #4 in Vir- 
ginia, and some pork shoulder picnics on 
which the July 1954 promotional allowance 
was given to Giant were sold to Shirley 
Food Company in the following December. 
The record is devoid of any evidence of 
other sales of these products to these, or 
any other, customers in competition with 
Giant. 


The Commission’s conclusion that Atalanta 
violated the law is based on the finding that 
“on at least two occasions, substantially 
identical products were sold to competitors 
of Giant within six or eight months of the 
date of the sales to Giant under the allow- 
ances complained of.” However, as to the 
December 1954 promotional allowance no 
subsequent sales of that product with or 


*See United States v. HE. I. du Pont de Ne- 
mours & Oo. [1956 TRADE CASES Jf 68,369], 
351 U. S: 377 (1956). 

> As a matter of fact, here there would appear 
to be little cross-elasticity of demand among the 
products on which the allowances were given. 
Simply because bacon and pork come from a 
common source does not mean they are of like 
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without such allowances were shown. The 
Commission apparently assumed without dis- 
cussion that if a supplier wishes to grant 
promotional allowances in a given territory, 
he must elect to do so upon the first sale 
made. Under the Commission’s rationale 
any prior sale without an allowance would 
make a subsequent sale with an allowance 
unlawful. By the same token any allowance 
given on the first sale could never be ad- 
justed to meet competition. Such a rigid 
application of Section 2(d) would stifle 
rather than encourage competition and have 
the practical effect of outlawing all promo- 
tional allowances. Had Congress so desired, 
Section 2(d) would have read far differently 
than it does. 


[Time Interval a Determining Factor] 


As to the product on which the July 1954 
promotional allowance was made the Com- 
mission concluded that a $631 sale of the 
same product made more than five months 
later, constituted a violation. Again the flaw 
in the Commission’s decision is that the 
terms of an initial sale in a given territory 
would freeze the supplier into an immutable 
position. While it is true that the sale on 
which the allowance was not made occurred 
after the July 1954 promotional allowance 
rather than preceding it, it does not follow 
that without any time limitation whatsoever 
the supplier was irrevocably committed upon 
making the first sale to hold open the same 
promotional allowance to all other prospec- 
tive purchasers or to refuse to deal with 
them. The Commission considered it imma- 
terial whether the subsequent sale followed 
the promotion allowance by a matter of 
weeks or months. However, the time inter- 
val is a determining factor. No other com- 
peting customer was deprived of the Fourth 
of July allowance because there was none. 
Nor is there any claim made by the Com- 
mission that when the December 1954 sale 
to Shirley Food Co. (negligible in. amount) 
was made that Atalanta gave any other 
competitor any preference by allowance or 
otherwise. The purpose of Section 2(d) is 
to give equal opportunities to competing 
merchants, who acquire products for re-sale. 


grade and quality. There is no showing that 
they are in the same price range; few people 
eat bacon for dinner and probably even fewer 
eat roast pork for breakfast. Similarly pork 
shoulder meat and ham are two different cuts 
and price-wise are not competitive (see Comm. 
Exh. 7A and 7B). 
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There is no proof that Atalanta placed the 
customers named by the Commission under 
competitive disadvantage because of dis- 
criminatory merchandising practices. Cer- 
tainly by December 1954 Atalanta could 
market pork shoulder picnics free from any 
restraint placed upon it by the July 1954 
promotional allowance. 


[No Discriminatory Effects] 


Assuming the validity of dispensing with 
proof of actual competitive injury, to hold 
that Section 2(d) has been violated in the 
face of a record revealing that the promo- 
tional allowances could not possibly have 
had any discriminatory effects would estab- 
lish an inflexible rule at odds with the basic 
concept of free competition. The two trivial 
sales isolated in time by at least five months 
from the substantial sales on which the al- 
lowances were given do not violate either 
the letter or the spirit of Section 2(d).° 


[No Unfavored Competitors | 


Hence it is unnecessary to pass upon the 
issue which divided the court in Simplicity 
Pattern Co. v. F. T. C. [1958 Trape CASES 
ion 047], D. C. Cir., May 29, 1958, 18). 
, in interpreting Section 2(e), viz., 
ae validity of the affirmative defense oe 
showing no competitive injury. Compare 
Judge Burger’s views stated in footnote 13 
of the majority opinion with those expressed 
in the dissent of Judge Washington. In the 
Simplicity Pattern case the existence of pur- 
chasers who did not receive “proportionally 
equal” facilities and who were competitive 
with the favored purchasers both in point 
of time and in point of locality was un- 
disputed. Here in point of time no such 
unfavored competitors existed. Therefore 
the issue is not whether the discrimination 
could have caused any competitive injury, 
but whether any discrimination existed at 
all. The facts reveal that it did not. 


[No Purchaser to Receive Allowance | 


That each allowance was the result of 
“4 plan tailored exclusively to fit the desires 
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of the two parties negotiating” and there- 
fore could not have been made available 
on proportionally equal terms does not con- 
stitute a per se violation of Section 2(d). 
The mere showing that an allowance could 
not be offered to another competing pur- 
chaser is not the equivalent of proof that 
there in fact existed another such purchaser 
who was not offered the allowance.” Nothing 
in the Robinson-Patman Act imposes upon 
a supplier an affirmative duty to sell to all 
potential customers. Absent monopolistic 
power, a seller may refuse to deal with any- 
one (Naifeh v. Ronson Metal Art Works 
{1955 Trape Cases { 67,925], 10 Cir., 1954, 
218 F. 2d 202; Chicago Seating Co. v. S. Kar- 
ben & Bros. [1948-1949 Trape Cases 962,515], 
7 Cir., 1949, 177 F. 2d 863). All that the Act 
requires is that a seller give fair and equal 
treatment to all those to whom he elects to 
sell products of like grade and quality. 


[Single Charge] 

It was also intimated that the payments 
given to Giant were actually unlawful price 
differentials or discounts masquerading as 
promotional allowances. However, the com- 
plaint only charged a violation of Section 
2(d) and the record made before the Com- 
mission was confined to this single charge. 
Therefore this question is not in issue. Nor 
is Giant here charged with a violation of 
Section 2(f), which prohibits a person from 
inducing or receiving an unlawful on 
nation in price. 


[Evidence on Review] 


One additional question remains. Counsel 
for the Commission argue that the instant 
order cannot be set aside because the record 
before the court does not clearly preclude 
“the Commission’s decision from being jus- 
tified by a fair estimate of the worth of the 
testimony of witnesses.” Counsel for the 
Commission concede, as they must, that 
“There was no dispute about the basic facts 
of this case” (Commission’s brief, p. 7). De- 
spite this concession and despite the fact 
that there was no finding by either the hear- 
ing examiner or the Commission that any 


6Prior to the decision under review, the 
Commission itself recognized that the sales 
to the unfavored customer must occur within 
the same approximate time period as the sales 
to the favored customer. Thus in Kay Windsor 
Frocks, Inc., 51 F. T. C. 89 (1954), the Com- 
‘mission was careful to demonstrate that a 
substantial amount of the dress sales to Frank- 
lin Simon on which advertising allowances were 
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given actually occurred within the same period 
as the sales to R. H. Macy & Co., which re- 
ceived no such allowances. 

7 The facts on which the result was based in 
Chestnut Farms-Chevy Chase Dairy Oo. (F. T. C. 
Docket No. 6465, decided May 28, 1957), did not 
require a holding to the contrary, and we do 
not interpret that decision as purporting to es- 


tablish such a principle. 
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part of any testimony was discredited, a 
major portion of the Commission’s brief 
is devoted to an attack on the credibility 
of the Atalanta’s vice-president, the only 
witness called by the Commission at the 
hearing. After creating this spurious issue, 
it is then argued that “the Commission was 
faced with the necessity of resolving a con- 
flict in the evidence” and that this court in 
setting aside the Commission’s order would 
be usurping the function of that adminis- 
trative agency in resolving such conflicts. 
As an example of evidence contradicting the 
testimony of the Commission’s only witness, 
reliance is placed upon an invoice appar- 
ently made out by an employee of Giant 
in connection with the July 1954 advertising 
allowance of $500. In this invoice the arti- 
cles promoted were listed as “Unox Hams.” 
From this “evidence” counsel for the Com- 
mission conclude not only that the testi- 
mony of the Commission’s sole witness was 
not to be believed when he testified that the 
articles promoted were pork shoulder pic- 
nics, but also that the Commission actually 
discredited his testimony and found that the 
articles promoted were “Unox Hams.” The 
record does not support this argument. This 
non-verified extra-judicial declaration pur- 
portedly made by an unidentified employee 
of Giant does not constitute proof of the 
fact.2 As against Atalanta, the statement at 
most could only have been used for impeach- 
ment purposes. At the hearing, however, 
counsel for the Commission apparently con- 
sidered the hearsay designation of ‘“Unox 
Hams” to be of such negligible value that 
they did not use it even for confrontation 
purposes. Had counsel for the Commission 
actually entertained any doubts as to whether 
the products promoted in July 1954 were 
not pork shoulder picnics but hams, they 
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could have called at the hearing, which was 
conducted in Washington, D.C., officers of 
Giant, since they had already investigated 
that company and had already filed a com- 
plaint against it. 

Actually it appears that at the close of 
the testimony by Atalanta’s vice-president, 
both counsel for the Commission and the 
hearing examiner were satisfied that his tes- 
timony spelled out a prima facie violation of 
Section 2(d). (Transcript, p. 44.) Of course, 
the Commission was free to disbelieve any 
and all testimony. However, even assuming 
that it did not credit parts of the testimony 
of Atalanta’s vice-president, such rejection 
could not, contrary to the implied premise 
of the Commission’s counsel, serve as a substi- 
tute for direct proof establishing the existence 
of facts not contained in such testimony. 


Counsel for the Commission can argue 
that the pork shoulder picnics were actually 
hams only by indulging in speculative infer- 
ences upon facts neither found by the ad- 
ministrative tribunal nor established by the 
record. Such a belated attempt to retry the 
case serves merely to confuse the issues on 
appeal. 


The argument is also made that because 
the Commission has a special competence in 
the field of grocery chain stores, its determi- 
nation as to whether a given practice vio- 
lates the Robinson-Patman Act cannot be 
disturbed. The expertise possessed by an 
administrative agency, however, does not 
empower it to rewrite the laws which it has 
been charged with enforcing. This is the 
function of Congress. 


[Order Set Aside] 


The petition to set aside the order is 
granted. 


[1 69,100] Weissman v, Wholesale Merchandise Corporation. 
In the New York Supreme Court, Kings County, Special Term, Part I. 139 N. Y¥.L. te 


No. 110, page 12. Dated June 6, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Goods Damaged or Deteriorated.— 
Motion for temporary injunction was granted to enjoin the defendant wholesaler from 
selling products below the minimum fair trade prices when the defense that the goods 


8’ The hearing examiner received a photostat 
of this invoice into evidence only upon waiver 
by Atalanta’s counsel of any objection to its 
admissibility (Transcript of hearing, p. 11). 
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Allowing this invoice to be introduced in no 
way constituted an acknowledgment that the 
facts therein stated were accurate. 
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were marked “seconds” was disputed. Most of the goods in question were packaged in 
bottles, jars and tubes, not likely to be damaged or deteriorated in quality. 


See Fair Trade, Vol. 1, 3224.34. 


[Injunction Granted] 


BECKINELLA, Justice [In full text]: The de- 
fendant does not deny that the price-fixed 
articles were bought from it. Accordingly, 
the motion for a temporary injunction is 
granted (General Business Law, sec 369-b; 
Port Chester Wine & Liquor Shop v. Miller 
Bros. Fruiterers [1932-1939 TrapE CasEs 
7 55,237], 281 N. Y. 101). The statement is 
made by the treasurer of the defendant that 
the goods in question were marked “sec- 
onds” and not sold “as first class merchan- 


dise.” Presumably this contention is made to 
bring defendant within the exception to the 
price-fixing law set up by subdivision 2c 
of section 369-a of the General Business 
Law, relating to goods “damaged or dete- 
riorated in quality.” In reply, plaintiffs’ 
attorney denies that the items purchased 
were marked “seconds.” The court notes 
that most of the items allegedly bought 
were packaged in bottles, jars and tubes 
and not likely to be damaged or deteriorated 
in quality. Settle order on notice. 


[f] 69,101] Sunbeam Corporation v. Richard S. Carr, doing business under the firm 


name and trade style of T & S Sales. 


In the United States Court of Appeals for the Second Circuit. No. 357—October Term, 
1957. Argued May 16, 1958. Decided July 17, 1958. Docket No. 24990. 


Appeal from a judgment of the District Court for the Western District of New York 


(Morean, J. presiding), ordering the defendant appellant to pay a compensatory fine of 
$1700 for disobedience of a temporary injunction forbidding him to sell merchandise bearing 
the plaintiff's trademarks at less than the prices stipulated in the contracts between the parties. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enjoined from Sales Below Fair Trade Prices—Contempt for Violation 
of Injunction— Violation of a temporary injunction forbidding the sale of plaintiff's 
trademarked merchandise below the minimum fair trade prices stipulated in the contracts 
between the parties was not justified even if, as was alleged, the plaintiff did not maintain 
a uniform price in sales to distributors or dealers. The order requiring the defendant 
to pay a compensatory fine of $1700 was affirmed. The terms of an outstanding injunction, 
unless modified, must be observed. 


See Fair Trade, Vol. 1, § 3380.34. 

For plaintiff-appellee: William F, Weigel, New York, New York. 
For defendant-appellant: Dean E. Higgins. 

Before HaNp, Hincxs and Moor:, Circuit Judges. 


affect the obligation of the defendant to 
maintain the “Fair Trade” prices in his 
sales to customers. The injunction being 


[ Opinion ] 
Hanp, Circuit Judge [Jn full text]: The 


appellant raises only two points on their 
appeal: (1) that the plaintiff did not main- 
tain a uniform price in sales to distributors 
or dealers and then invited the defendant to 
cut the “Fair Trade” prices by contract; 
and (2) that the amounts fixed as fees for 
the plaintiffs attorneys upon the contempt 
proceeding were too high. Assuming that 
the plaintiff’s distributors did in fact make 
concessions in sales to the dealers, we can- 
not understand how that can be thought to 
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outstanding, the defendant was not free to 
disregard or disobey its terms. Had the 
defendant believed that plaintiff's conduct 
justified some modification of the injunc- 
tion, defendant could have sought appro- 
priate remedial relief from the issuing court. 
It is not necessary to decide whether, if 
after the temporary injunction had been 
issued, the plaintiff had induced the defend- 
ant to sell at prices below those fixed by 
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the contract, that would have been relevant 
in a proceeding like this for remedial relief 
for the disobedience of the injunction with- 
out some modification of the injuction itself. 


Court Decisions 
Sunbeam Corp. v. Golden Rule Appliance Co., Inc. 


Number 107—226 
8-18-58 


our decisions in Board of Trade v. Tucker, 
221 Fed. Rep. 305, 307 and Sunbeam Corpo- 
ration v. Golden Rule Corporation, 252 Fed. 
(2) 467. 


As to the amount of the fees allowed to Order affirmed. 


the plaintiff’s attorneys, it is enough to cite 


[J 69,102] Sunbeam Corporation v. Golden Rule Appliance Co., Inc. 


In the United States District Court for the Southern District of New York. Civil 
No. 93-333. Filed July 17, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Partial Vacatur of Consent Decree 
Where Enforcing Party Abandoned Fair Trade Policy.—A motion to vacate a consent 
decree permanently enjoining a noncontracting defendant from selling products manufac- 
tured by plaintiff below fair trade prices, which motion was based upon uncontested 
proof that plaintiff had in part abandoned its fair trade price fixing policy, resulted in the 
amendment of the decree to make it applicable only to certain specified products still being 


fair traded. 
See Fair Trade, Vol. 1, J 3366.34. 


Fair Trade—Enforcement of Fair Trade Prices—Attorneys’ Fees and Costs in Appeal 
from Contempt Judgment.—Counsel fees and expenses in an appeal from a judgment for 
contempt of a fair trade injunction should be borne by plaintiff where defendant was 


partially successful on the appeal. 
See Fair Trade, Vol. 1, J 3380.34. 


For plaintiff: Rogers, Hoge & Hills (George M. Chapman and Alfred P. O’Hara, of 


counsel), New York, N. Y. 


For defendant: Raphael, Searles, Levin & Vischi, New York, N. Y. 
For a prior opinion of the U. S. Court of Appeals for the Second Circuit, see 1958 Trade 


Cases {] 68,946. 


Memorandum 
[Defendant’s Motion] 


SuGARMAN, District Judge {Jn full text]: 
Plaintiff Sunbeam Corporation sued defend- 
ant Golden Rule Appliance Co. Inc. for an 
injunction and damages for defendant’s un- 
fair competition in making sales of plaintiff’s 
products below prices fixed in plaintiff’s 
“fair trade” contracts with persons other 
than defendant. N. Y. General Business 
Law, § 369. 

A permanent injunction was entered on 
defendant’s consent. Defendant thereafter 
on plaintiff’s petition was found to be in 
civil contempt for violating the consent 
decree. 


[Abandonment of Fair Trade Policy] 


Upon uncontested proof that plaintiff has 
in part abandoned its fair trade price fixing 
policy,’ defendant seeks vacatur of the con- 
sent decree and order punishing defendant 
for violation thereof. 


[Decree Amended] 
The motion is disposed of as follows: 


(a) The decree will be amended at the 
foot thereof to provide that it shall not 
apply to the sale by defendant on and 
after May 1, 1958 of plaintiff’s products 
except plaintiff’s sprinklers, hedge trim- 
mers, lawn mowers, electric drills and 
drill kits, electric sanders and electric 
saws identified in plaintiff’s “Supplement 


1Cf. Office Machine Dealers Ass’n of New 
York v. Tytell Typewriter Co., Inc. [1948-1949 
TRADE CASES { 62,514] (no off. rep.) 95 
N, Y. S. 2d 205 (Sup. Ct. 1949); Sunbeam Corp. 
v. Masters, Inc. [1950-1951 TRADE CASES 
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62,824], 97 F. Supp. 318 (S. D. N. Y. 1951): 
General Electric Co. v. 8S. Klein [1953 TRADE 
CASES { 67,443] (no off. rep.) 121 N. Y. S. 
2d 37, 54 (Sup. Ct. 1953). 
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No. 61 to Sunbeam Retailer Dealer Fair 
Trade Contracts,” a copy of which shall 
be annexed to the amendment at the foot 
of the decree so as to comply with the 
third clause of F. R. Civ. P. 65(d). 

(b) The motion is in all other respects 
denied. 


It is so ordered. 


[Plaintiff's Motion] 


Plaintiff Sunbeam Corporation sued de- 
fendant Golden Rule Appliance Co. Inc. for 
an injunction and damages for defendant’s 
unfair competition in making sales of plaintiff’s 
products below prices fixed in plaintiff’s 
“fair trade’ contracts with persons other 
than defendant. N. Y. General Business 
Law, § 369. 

A permanent injunction was entered on 
defendant’s consent. Defendant thereafter 
on plaintiff's petition was found to be in 
civil contempt for violating the consent 
decree. Judge Walsh, in so finding, imposed 
a $1000 fine on defendant, assessed costs 
against defendant in the amount of $2500, 
including counsel fees, and he ordered that 
defendant pay plaintiff $2500 for each future 
violation of the decree. 

On defendant’s appeal, the Court of Ap- 
peals reversed as to the $1000 fine and other- 
wise affirmed Judge Walsh’s judgment. 


Cited 1958 Trade Cases 
Parker Pen Co.v. E. J. Korvette, Inc. 
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Plaintiff now moves “for an order pursu- 
ant to Rule 12 of the Civil Rules of the 
Southern District awarding counsel fees and 
expenses” of the appeal. 


[Local Civil Rule] 


Local Civil Rule 12 is inapplicable to this 
motion. That rule clearly restricts itself to 
the fixing of a counsel fee in the course of 
the contempt proceeding, 


Assuming, however, that, as a matter of 
discretion and apart from the local rule, the 
court might include a counsel fee to a 
successful prosecutor of a contempt proceed- 
ing for services in an appellate court,’ it 
appears that Judge Walsh has already done 
so in this case. The Court of Appeals so 
construed his judgment: 


“The judgment below has three main 
provisions: (2) Golden Rules is to 
pay Sunbeam $2,500 as reimbursement for 
all costs of this litigation including coun- 
Selifcessan oe 


[Defendant's Partial Success on Appeal] 


Further, because defendant was partially 
successful on the appeal, the court feels that 
plaintiff should in any event bear those costs 
itself. 

[Motion Denied] 


The motion is denied. It is so ordered. 


[] 69,103] The Parker Pen Company v. E. J. Korvette, Inc. 
In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 24927. Filed July 10, 1958. 


Pennsylvania Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Preliminary Injunction—A manu- 
facturer of fountain pens was entitled to a preliminary injunction restraining a noncontract- 
ing retailer from selling the manufacturer’s trade-marked products at less than their 
minimum fair trade prices. The court found that the pens were marketed with the trade- 
mark affixed, that a great deal of good will had been developed by extensive advertising, 
that the pens were in direct competition with other nationally advertised brands, that the 
manufacturer had entered into fair trade contracts with a large number of retail dealers, 
that the manufacturer vigorously enforced its fair trade program, that the retailer was 
notified of that fair trade program by registered letter, and that the retailer subsequently 
sold the manufacturer’s products at less than the minimum fair trade prices. 


See Fair Trade, Vol. 1, {| 3354.40. 


1But see 17 C. J. S. Contempt, §§ 96, 127; 
Krentler-Arnold Hinge Last Co. v. Leman, 
50 F. 2d 699 (ist Cir. 1931), aff’d 284 U. S. 
448: Norstrom v. Wahl, 41 F. 2d 910, 914 (7th 
Cir; 1930): 


2 Sunbeam Corporation v. Golden Rule Ap- 
pliance Co. [1958 TRADE CASES { 68,946], 252 
F. 2d 467, 468. 
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For the plaintiff: James F. McMullan, of Clark, Ladner, Fortenbaugh & Young, 


Philadelphia, Pa. 
For the defendant: No appearance. 


Memorandum Opinion 
Hnjunction Sought] 


Tuomas C. Ean, District Judge [Jn full 
text]: In this diversity case, plaintiff seeks 
preliminary and permanent injunction, pur- 
suant to the provisions of the Pennsylvania 
Fair Trade Act (Pennsylvania Laws of 
1935, Act No. 115 as amended, 73 P. S. 
Section 7, et seg., as amended), restraining 
defendant from selling plaintiff's trade- 
marked products at less than the manufac- 
turer’s minimum resale price. 


[Trademark] 


Plaintiff has manufactured and sold writing 
instruments since 1890. Soon after the in- 
ception of its business, it adopted and began 
to use the notation “Parker” as its trade- 
mark for its fountain pens, and has continued 
to use the mark to date. The mark is used 
on various grades and types of fountain pens 
and mechanical pencils, for example, the 
Parker ol, 2. Panker otter, ) barker Zi” 
“Parker 41,” and “Parker 61.” 


Plaintiff markets its various products with 
the identifying trademark affixed thereto. 
The trademarks also appear on the cartons 
in which the products are packed and in 
plaintiff's advertising, both on a national and 
local scale. 


[Good Will—Competition] 


During the past five years plaintiff has ex- 
pended more than nine million dollars in 
advertising, and is currently expending three 
million dollars for its domestic advertising. 
As a result of its extensive marketing and 
advertising practices, plaintiff has developed 
a great deal of good will. Plaintiff’s writing 
instruments are in fair and open competition 
with commodities of the same general class 
produced by others. 


[Fair Trade] 


In order to protect this good will, which 
is, of course, intrinsically connected with its 
trademark, plaintiff has availed itself of the 
protection provided for by the so-called 
“Pennsylvania Fair Trade Act.” Plaintiff 
has entered into Fair Trade contracts with 
a number of retail dealers throughout the 


Commonwealth of Pennsylvania. These con- 
tracts are still in effect. Said defendant was 
in 1958 sued in the District Court for the 
Southern District of New York for selling 
plaintiff’s products below minimum manu- 
facturer’s resale prices and injunctive relief 
was granted the plaintiff. 


[Notice—Price Violation] 


Plaintiff notified the defendant of its Fair 
Trade program and made complaint about 
violation thereof to defendant by certified 
letter dated February 28, 1958, and delivered 
March 1, 1958. On June 14 and 15, 1958, at 
defendant’s store at State and Sproul Roads, 
Springfield, Delaware County, Pennsylvania, 
and in the usual course of business, an em- 
ployee of defendant made three (3) separate 
sales of products of plaintiff at less than the 
minimum resale prices lawfully established 
therefor by plaintiff. 


[Conclusions | 


Based upon all pleadings and exhibits and 
upon the foregoing, I conclude:— 

1. Plaintiff has taken adequate and reason- 
able steps to enforce its Fair Trade program; 


2. Plaintiff will be entitled to the relief 
demanded in the complaint if it establishes 
the allegations of the complaint, and appears 
to have a reasonable probability of success; 


3. The relief sought against defendant is 
solely for enforcement of Fair Trade rights; 


4. Immediate and irreparable harm will 
result to plaintiff if defendant’s illegal acts 
continue, in that plaintiff's good will will be 
damaged; 

5. No harm will result, in the legal sense, 
to defendant by restraining it from selling 
below list prices; 

6. Plaintiff is entitled to temporary in- 
junction sought in the complaint. 

The foregoing shall constitute findings of 
fact and conclusions of law unless the parties 
desire to submit more formal findings and 
conclusions, 


[Temporary Injunction to Be Granted] 


A temporary injunction will be granted 
and entered as prayed for. Plaintiff shall 
enter bond in the amount of $2500, 
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Cited 1958 Trade Cases 
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Niagara of Buffalo, Inc. v. Niagara Mfg. and Distributing Corp. j 


(fi 69,104] Niagara of Buffalo, Inc. v. Niagara Manufacturing and Distributing Cor- 
poration. 


In the United States District Court for the Western District of N WG ivil 
Action No. 6963. Dated March 24, 1958. HSROg Busty oF noses 


Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


bi Private Enforcement and Procedure—Necessary Averments to State Cause of Action— 
Price Discrimination—Exclusive Dealing Agreements.—A complaint seeking treble dam- 
ages under the Clayton Act for alleged price discrimination was dismissed for failure to 
state facts sufficient to constitute a cause of action. The complaint, in support of allega- 
tions of the bare statutory language, alleged a difference between the prices charged by 
the defendant to the plaintiff and to third parties but failed to explain the figures or 
indicate that the price differential was a violation of the statute, While the complaint 
might possibly have been sufficient in the ordinary commercial case, a complaint under the 
antitrust laws should show the relationship of the parties, the specific acts complained of, 
and the relation of the acts to the damages claimed. The further allegation in the com- 
plaint that a contract existed between the parties which prohibited the plaintiff from deal- 
ing in the goods of the defendant’s competitors was also dismissed as legally insufficient. 
No copy of the contract was attached and no facts were alleged which would indicate that 


the alleged contract fell within the prohibitions of the statute. 
See Private Enforcement and Procedure, Vol. 2, J 9009.750, 9009.900. 
For the plaintiff: Borins & Snitzer (Isadore Snitzer, of counsel), Buffalo, N. Y. 


For the defendant: 
Walsh, of counsel), Buffalo, N. Y. 


[Motion to Dismiss] 


Justin C. Morcan, District Judge [Jn full 
text]: This is a motion under Rule 12-b of 
the Federal Rules of Civil Procedure to 
dismiss each count of the amended com- 
plaint of plaintiff for failure to state facts 
sufficient to constitute a cause of action, and 
for failure to state a claim upon which relief 
can be granted. 


[Treble Damages Sought] 


Suit is here brought under 15 USCA 15 
for treble damages for violation of the Anti- 
trust laws. Counts I, III and IV allege yvio- 
lation of 15 USCA 13, and Count II alleges 
violation of 15 USCA 14. Plaintiff has at- 
tached to the complaint two schedules, marked 
CA and Oe 


[Price Discrimination Charged] 


The complaint does little more than allege 
the bare statutory language. The attached 
schedule “A” sets forth at some detail prices 
for various items paid over a five year pe- 
riod by plaintiff to defendant. Schedule “B” 
sets forth the prices paid by third parties 
to defendant for similar items in 22 in- 
stances. Schedule “B” does not show the 
date or quantities of these transactions, but 
simply shows that the prices charged third 
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Jaeckle, Fleischmann, Kelly, Swart & Augspurger (John B. 


persons were lower in most instances than 
those charged plaintiff. It might be noted 
here that there is considerable variation in 
the prices paid by plaintiff for the same 
items over the five year period covered by 
schedule “A”, and also a considerable varia- 
tion in the prices paid by various of the 
third parties set forth in schedule “B”. 
There is nothing to indicate that the same 
factors responsible for the price fluctuations 
shown in schedule “A” are not also respon- 
sible for the fluctuations shown in schedule 
“RB” or for the differences between sched- 
ules “A” and “B”, nor that they do not fall 
within the excluded categories of section l 
of the Robinson-Patman Act. In_ short, 
there is no explanation of the figures in the 
schedule and nothing, beyond mere repeti- 
tion of the statute, to indicate that the price 
differential constitutes a violation of the 
statute. It should be noted here that the 
third parties listed in schedule “B” do not 
appear to have been competitors of plaintiff, 
none of them being closer than several hun- 
dred miles from Buffalo. 


[Complaint Insufficient] 


Plaintiff has done nothing more than 
couple the short list of figures in schedule 
“RB” with the language of 15 USCA 13. To 
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allege factually a mere difference in price 
with nothing more, as a basis for, or in sup- 
port of allegation of the bare statutory lan- 
guage, is to plead conclusions of law and 
to indulge in general allegations that defend- 
ant has violated various provisions of the 
Anti-trust laws. As Judge Dawson so ap- 
propriately stated in Baim & Blank v. Warren- 
Connelly Co., D. C. N. Y. 1956 [1956 Trane 
CASES { 68,285], 19 F. R. D. 108, “Such a 
pleading becomes a springboard from which 
the parties dive off into an almost bottom- 
less seat of interrogatories, depositions, and 
pre-trial proceedings on collateral issues, 
most of which may have little relationship 
to the true issue in the case . . . A judge 
who had to pass upon the propriety of inter- 
rogatories or on the relevance of questions 
on depositions, with nothing more to guide 
him than the present vague complaint, would 
be left completely at sea.” A complaint 
under the Anti-trust laws should show the 
relationship of the parties, the specific acts 
complained of, and the relation of the acts 
to the damages claimed (Baim & Blank, 
supra). Preparation of a proper pleading for 
an anti-trust suit requires a statement of 
matters and their relation to each other con- 
siderably more extensive than in a simple 
pleading in negligence or on contract. Na- 
tional & Transcontinental Trading Corp. v. 
International G. E. Corp., D. C. N. Y. 1954 
[1954 Trape Cases § 67,730], 15 F. R. D. 
379; Baim & Blank, supra. 


The modern philosophy concerning plead- 
ings is that they do little more than indicate 
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generally the type of litigation that is in- 
volved. (Moore, Federal Practice (2d Ed.) 
Vol. 2, p. 1607) and the complaint herein 
might possibly be sufficient in the ordinary 
commercial case, but it does not allege the 
acts complained of with sufficient specificity 
to be a proper complaint in this type of 
action. Therefore, as to counts I, III and 
IV, the motion to dismiss the complaint is 
granted. 


[Exclusive Dealing Contract] 


Count II of the complaint alleges the 
existence of a contract between plaintiff and 
defendant forbidding plaintiff from dealing 
in the goods of competitors of defendant. 
Such a contract is a violation of 15 USCA 
14, if it is such as to substantially lessen 
competition or tend to create a monopoly. 
No copy of the contract is attached to the 
complaint, and no facts are alleged which 
would indicate that the alleged contract falls 
within the prohibition of 15 USCA 14. Here 
again, plaintiff has simply repeated the 
naked statutory language. Therefore, count 
II is dismissed as legally insufficient. 


[Complaint Dismissed] 


Motion by defendant to dismiss each count 
of the complaint for failure to state facts 
sufficient to constitute a cause of action and 
for failure to state a claim upon which relief 
can be granted, is granted. Order may enter 
accordingly. 


[] 69,105] Emsig Manufacturing Co., a partnership composed of Max Emsig, Sidney 


Emsig, Jack Emsig and Joseph Sucher v. Rochester Button Company and Rochester 
Button Machine Corp., the latter by change of name to Speed Feed Machine Corporation. 


In the United States District Court for the Southern District of New York. Civil 
No. 116-344, Filed July 9, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defense—Pretrial 
Procedures—Motion for Summary Judgment—Tying Agreement—Patent Infringement 
Action.—In a patent infringement action brought by a manufacturer of buttons and a 
patented button feeding machine against a manufacturer of buttons, the defendants’ 
motion for summary judgment was denied where substantial issues of fact were raised as 
to whether or not the plaintiff had conditioned the leasing of its patented feeder machines 
on the purchase of its unpatented buttons. The court could not conclude from the testi- 
mony on deposition of one of the plaintiff's salesmen that the individual practice of 
insisting on orders for buttons before leasing the machines was a business practice followed 
by the plaintiff. The terms of the written lease on the machines required the use of 
buttons approved by the patentee but not its own buttons, and the court could not infer, 
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from that provision alone, that the lease constituted a “tying agreement” for the purpose 
of establishing a limited monopoly in unpatented material. The plaintiff’s claim that the 
provision was a reasonable restriction to make certain that the buttons used in the 
machine did not damage the machine or injure the operator presented a question of fact. 


See Private Enforcement and Procedure, Vol. 2, J 9048.300. 
For the plaintiff: J. T. Basseches, New York, N. Y. 
For the defendants: Kenyon & Kenyon, New York, N. Y. 


Memorandum 
[Patent Infringement] 


ARCHIE Owen Dawson, District Judge [/n 
full text|:: This is a motion made by the 
defendants under Rule 56 of the Rules of 
Civil Procedure for summary judgment dis- 
missing the complaint. The action is one 
for patent infringement. In the answer the 
defendants allege, as part of an affirmative 
defense, that “plaintiff is not entitled to any 
relief or recovery based on alleged infringe- 
ment of United States Letters Patent No. 
2,597,912 beause it has been employed, and 
is being employed, in a manner calculated 
to establish for plaintiff a monopoly in the 
sale of unpatented or unpatentable com- 
modities.” The motion for summary judg- 
ment is based solely on this defense. 


[Tying Agreement Alleged} 


The defendants allege that the following 
facts exist, without substantial controversy: 
(1) that the parties are manufacturers of 
buttons, (2) that the patent relates to button 
feeding machines for attachment to com- 
mercial sewing machines, (3) that plaintiff 
manufactures and leases these machines and 
that the form of lease used by the plaintiff 
has in it the following provisions: 

“Lessee and its designee shall use only 


shank buttons, approved in writing by 
Lessor, in the Feeder.” 


“Lessor assures repairs and adjust- 
ments of its Feeder without charge when 
using shank buttons approved by it;” 

(4) that shank type buttons are not covered 
by the patent in suit or by any other patent, 
and (5) that one of plaintiff's salesmen 
testified on deposition that he was often 
instrumental in leasing the button feeding 
machines and that it had been his practice 
to insist on an order for buttons before he 
would lease the machine. 
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[Questions of Fact] 


While the Court concludes that items 1 
through 4 hereinabove stated exist without 
substantial controversy, and that the sales- 
man referred to in item 5 did make the 
statements referred to above, it cannot con- 
clude that the salesman’s practice consti- 
tuted a policy of the plaintiff, or that the 
plaintiff practiced a course of business 
which would seem to be assumed from the 
answers to the questions on the salesman’s 
deposition. These conclusions are contro- 
verted by the plaintiff and the affidavits 
submitted with reference thereto show that 
substantial questions of fact arise in con- 
nection with the practice followed by the 
plaintiff in supplying buttons for the leased 
machines. 

[Clean Hands] 


The defense of patent misuse, upon which 
the defendants rely in making this motion, 
is based essentially upon the fact that a 
plaintiff, in order to seek equitable relief, 
must come into equity with clean hands, and 
that if such a plaintiff has used the patent 
in an attempt to secure a monopoly over 
unpatented goods, it may not be entitled 
to relief as to that patent in a patent in- 
infringement action. See Morton Salt Co. 
v. Suppiger Co. [1940-1943 Trane Cases 
§ 56,176], 314 U. S. 488, 493 (1942); Carbice 
Corp. v. American Patents Dev. Corp., 283 
Wres 27S ir 

“Relief is denied because the Dry Ice 

Corporation is attempting, without sanc- 

tion of law, to employ the patent to 

secure a limited monopoly of unpatented 


material used in applying the invention.” 
IA DOS): 


[Patent Misuse Denied] 


In asserting this defense the defendants 
have the burden of establishing that the 
plaintiff is employing the patent to secure 
a “limited monopoly of unpatented ma- 
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terial.” The plaintiff denies that its leasing 
methods or practices have been such as to 
secure or attempt to secure to it a limited 
monopoly on unpatented products. It claims 
that all that it has done is to make certain 
that the buttons used in its leased machines 
are such that they will successfully operate 
with the machine and are not such as will 
cause damage to the machine or injury to 
the operators of the machine. The plaintiff, 
it appears, does not require that any partic- 
ular buttons or any buttons sold by it have 
to be used on the machine but merely 
recommends buttons of a type approved by 
it. Plaintiff has in its lease undertaken to 
repair without charge all machines using ap- 
proved buttons, and has not restricted 
repairs to machines using its buttons. Whether 
such requirement has resulted or would 
result in a monopoly of any unpatented 
buttons used with the machine would be a 
question of fact which would depend upon 
proof as to the types of buttons which have 
been used, the practical effect of the lease 
on the use of buttons of other manufac- 
turers, etc. It cannot be assumed merely 
from the language of the lease that a mo- 
nopoly was established or even attempted. 
Defendants argue that this lease in itself 
and plaintiff's practices constitute a “tying” 
agreement and such arrangements have 
been condemned under the anti-trust laws 
as serving no purpose beyond the suppres- 
sion of competition. International Salt Co. 
v. Umited States [1946-1947 Trape CAsEs 
1957,635)23328 Us ‘S3°392 9(1947) Black. @. 
Magnolia Liquor Company, 355 U. S. 24, 25 
(1956). Tying agreements may be express 
or implied, or may be inherent in the prac- 
tices of the patentee in granting licenses 
only to those who purchase the unpatented 
product from him or in allowing such pur- 
chaser a discriminatory lower royalty rate. 
See Report of the Attorney General’s Com- 
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mittee to Study the Anti-trust Laws, at 
p. 237, n. 256 (1955). However, there is a 
clear question of fact here as to whether 
the patentee has conditioned the leasing of 
the feeder machines on the purchase of 
buttons. Such an agreement cannot be in- 
ferred on this motion for summary judg- 
ment solely from the provisions of the 
lease, or from the depositions and papers 
submitted. Further, “a lessor may impose 
on a lessee reasonable restrictions designed 
in good faith to minimize maintenance bur- 
dens and to assure satisfactory operations.” 
International Salt Co. v. United States, supra 
at p. 397. Although the “rules for use of 
leased machinery must not be disguised 
restraints of free competition [lessors] may 
set reasonable standards which all suppliers 
must meet.” Jd. at 398. Plaintiff contends 
that this is the sole purpose and effect of 
the lease and of its practices, and this is 
a matter which will have to determined by 
the court at the trial of the action. 


[Issues of Fact Exist] 


The affidavits presented by the plaintiff 
thus show that substantial issues of fact 
exist. These facts should be determined at 
the trial when the parties will have a full 
opportunity to present evidence to the court 
and to contest such evidence in the crucible 
of examination and cross-examination. Gray 
Tool Co. v. Humble Oil & Refining Co. [1950- 
1951 Trape Cases { 62,804], 186 F. 2d 365 
(Sth Cir. 1951); 6 Moore, Federal Practice, 
Par. 56.15 [4]. Since substantial issues of 
fact exist, this Court has no power to grant 
the stummary jtdgment sought by the 
defendants. 


[Motion Denied | 


The motion is denied. So ordered. 


[] 69,106] Leonard A. Peto v. Madison Square Garden Corporation, James D. Norris, 
John Reed Kilpatrick, Edward S. Irish, Arthur M. Wirtz, and Walter Annenberg. 


In the United States District Court for the Southern District of New York. Civil 


131-72. Filed July 11, 1958. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Necessary Averments to State Cause of Action 
—Restraint of Trade and Monopoly—Hockey Teams.—A complaint charging that a cor- 
poration and certain of its executive officers combined to restrain trade and establish a 
monopoly in the operation of major league professional hockey teams was held to state 
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| 74,341 
Peto v. Madison Square Garden Corp. ‘ 


a claim upon which relief could be granted. The complaint included allegations that (1) 
the defendants dominated three of the six teams in a hockey league, (2) that the defendants 
were engaged in interstate commerce through their use of communications media, (3) that 
the plaintiff had purchased real property and taken other steps toward operation of a 
hockey club, and (4) that the conspiracy and monopoly of the defendants precluded the 
plaintiff from operating a hockey club and caused him financial loss. No special pleading 
rules are applicable to antitrust suits. The motion to dismiss was denied because the 
complaint clearly showed that a factual support of the allegations made would entitle 
the plaintiff to relief. The defendants’ alternate motion for a more definite statement was 
also denied because the complaint was not so vague or ambiguous that a responsive plead- 
ing could not be framed. 


See Private Enforcement and Procedure, Vol. 2, { 9009.130, 9009.170, 9013.440. 


For the plaintiff: Sidney W. Rothsten and Louis G. Greenfield, New York, N.Y. 
For the defendants: Emil N. Levin, Abraham L. Bienstock and Sidney O. Friedman, 


New York, N. Y. 


Memorandum 
[Motion to Dismiss | 


Joun M. Casutn, District Judge [In full 
text]: This is a motion by defendants, 
Madison Square Garden Corporation, James 
D. Norris, John Reed Kilpatrick, Edward 
S. Irish and Arthur M. Wirtz, alternatively 
under Rule 12(b)(6) of the Federal Rules 
of Civil Procedure for an order dismissing 
the complaint for failure to state a claim 
upon which relief can be granted, or under 
Rule 12(e) of the Federal Rules of Civil 
Procedure for an order for a more definite 
statement. Defendant, Walter Annenberg, 
has not been served with process nor 
appeared in the action. 


[Restraint of Trade—Monopoly] 


The complaint alleges as follows: 


1. The individual defendants, with the ex- 
ception of defendant Annenberg, are the 
chief executive officers and control the cor- 
porate defendant as well as two other cor- 
porations which own and operate professional 
hockey teams; 


2. The individual defendants, with the 
same exception as mentioned above,’ own, 
control and dominate three of the six teams 
in the National Hockey League, the only 
major professional hockey league in existence ; 


1The moving defendants complain that the 
allegations made in paragraph 4 of the com- 
plaint with reference to ‘‘said defendants’ are 
ambiguous and it is not clear whether the 
quoted phrase refers to all of the individual 
defendants or whether defendant Annenberg 
alone is to be excepted. The clear intendment 
of the allegations is, however, that defendant 
Annenberg should be excepted. 


Trade Regulation Reports 


3. Defendants are engaged in interstate 
commerce because of the use of the mails, 
telephone and telegraph and the sale of 
television and radio rights; 

4. The action is brought pursuant to the 
Sherman and Clayton Antitrust Acts; 

5. Defendants have combined to restrain 
trade and commerce and to establish a 
monopoly in the operation of major league 
professional hockey teams, and have suc- 
ceeded in this endeavor; 

6. At the request of the National Hockey 
League plaintiff purchased an inactive fran- 
chise in the National Hockey League; pur- 
chased real property in Philadelphia for the 
erection of a hockey arena; and took other 
preliminary steps preparatory to operating 
a hockey club in the National League; 

7. As a result of the conspiracy and 
monopoly of the defendants, plaintiff has 
been precluded from operating the same, 
to his financial loss. 


[Antitrust Pleading Rules] 


At the outset it must be noted that, 
despite various District Court cases to the 
contrary, no special pleading rules are appli- 
cabie to private antitrust suits.7 Thus, the 
general rule concerning motions under Rule 
12(b)(6) is applicable here, that is, a com- 


2 Nagler v. Admiral Corporation [1957 TRADE 
CASES f 68,839], 248 F. 2d 319 (2 Cir. 1957); 
Special Pleading In The “Big Case’? by Hon. 
Charles E. Clark, Chief Judge United States 
Court of Appeals, 2nd Circuit, 21 F. R. D. pp. 
45-54. 
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plaint will not be dismissed “unless it appears 
to a certainty that plaintiff is entitled to no 
relief under any state of facts which could 
be proved in support of the claim’ A 
reading of the complaint, or indeed the 
summary set out above, clearly shows that 
a factual support of the allegations made 
will entitle the plaintiff to relief. The mo- 
tion to dismiss is, therefore, denied.* 


[More Definite Statement] 


The alternative motion for a more defi- 
nite statement is also denied. A motion 
under Rule 12(e) cannot be granted unless 
the pleading to which a responsive pleading 
is required is so vague or ambiguous that 
a party cannot reasonably be required to 
frame a responsive pleading. The allegations 
of the complaint are not so vague or am- 
biguous that a pleading cannot be framed. 
Indeed, the very arguments of counsel for 
defendants, in support of the motion to 
dismiss, indicate that an answer can be 
framed. It is true that the answer or an- 
swers which will be served by the moving 
defendants will not necessarily, or even 
probably, draw the issues of the case in 
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such precise form as would the extensive 
pleading at common law. However, such a 
result is not the intendment of the Federal 
Rules of Civil Procedure. 


[Discovery] 


The denial of these motions does not, of 
course, mean that a full-scale hearing on 
the merits will be necessary. After defend- 
ants have utilized the discovery proceedings 
provided for in Rules 26 through 37 of the 
Federal Rules of Civil Procedure, or, per- 
haps, even upon affidavits prepared without 
the aid of such discovery proceedings it may 
be possible that summary judgment, pursu- 
ant to Rule 56 of the Federal Rules of Civil 
Procedure, will be warranted. The various 
arguments of defendants on the merits pres- 
sented in support of the present motion, can, 
at that time, be presented. 


[Motion Denied] 


The motions are denied and the moving 
defendants are ordered to serve their an- 
swer or answers within twenty (20) days 
of the date of filing of this Memorandum. 


It is so ordered. 


United States v. Continental Can Company, Inc. 


In the United States District Court for the Southern District of New York. Civil 


No. 114-177, Filed July 9, 1958. 


Case No. 1307 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Discovery—Production of Records—Good Cause—Pretrial Conference.—In a Government 
action charging that a merger between two companies violated the Clayton Act, the 
Government’s motion for an order directing the defendant company to produce numerous 
documents was denied on the ground that the Government had failed to make application 
to the Chief Judge for assignment of the case to a single judge and for the holding of a 
pretrial conference before that judge. The court did not know precisely what the issues 
in the case were and was faced with deciding whether the requested documents were 
relevant to undefined issues. Until an application is made for the assignment of the case 
to a judge who will supervise the pretrial proceedings and discovery, good cause is not 
shown by the Government for production of the documents. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.280. 


For the plaintiff: Edward J. Gruis, William H. McManus, and Samuel V. Greenberg, 
Attorneys, Department of Justice; and Richard B. O’Donnell, Chief, New York Office 
Antitrust Division, Department of Justice. 


For the defendant: Willkie, Farr, Gallagher, Walton & Fitz Gibbon (Mark F. Hughes 
Helmer R. Johnson, and Bowie K. Kuhn, of counsel), New York, N. Y. ' 


3 Dioguardi v. Durning, 139 F. 2a 774 (2 Cir. 
1944); 2 Moore, Federal Practice, 2nd Ed. 
§ 12.08, p. 2245. 
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4See Rosen v. Texas Company [1958 TRADE 
CASES { 69,012], 161 F. Supp. 55 (SDNY 1958). 
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[Motion for Discovery] 


ArcHIE Owen Dawson, District Judge 
[In full text]: This is a motion for dis- 
covery made pursuant to Rule 34 of the 
Rules of Civil Procedure which seeks an 
order directing the defendant to produce 
at the office of the Antitrust Division of 
the Department of Justice, at the United 
States Courthouse in New York, certain 
books, papers and documents and to permit 
them to be copied by the plaintiff. 


[Merger] 


The action is one brought by the Govern- 
ment under the provisions of the Clayton 
Act, 15 U. S. C. A. §§ 12-27. The offense 
charged in the complaint is that on Septem- 
ber 19, 1956, the defendant and Robert Gair 
Company, Inc. entered into an agreement 
of merger which was thereafter approved 
and consummated; and that the effect of 
this merger will be substantially to lessen 
competition or to tend to create a monopoly 
in violation of §7 of the Clayton Act, 
15 U. S. C. A. §18. The action is described 
by the attorneys for the Government in 
their brief as “a complex and protracted 
antitrust suit.” 


[Numerous Documents Sought] 


The documents sought to be discovered 
are described generally in fifty categories 
contained in the notice of motion. Each 
one of the categories would require pro- 
duction of numerous documents. For ex- 
ample, item 8 would require production of 
“all notices, announcements, correspond- 
ence, memoranda or other written com- 
munications prepared, issued or received 
by subsidiaries, divisions, departments, 
plants, sales offices or sales representatives, 
executives, supervisory personnel and em- 
ployees” of defendant “referring to or 
relating to defendant’s acquisition of the 
whole or any part of the stock or assets of 
or from” twenty-six different companies. 
An affidavit submitted by the Vice-Presi- 
dent of the defendant states that “currently 
there are about 310 file locations in the 
United States in which such material might 
possibly be found.” It also points out that 
defendant has more than a dozen decen- 
tralized divisions which contain in total 57 
plants and 84 district or regional sales 


* Federal Rules of Civil Procedure 34, 26(b). 
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offices. The volume of files which will have 
to be searched to comply with the proposed 
order for production and the amount of 
papers which will have to be produced in 
response to the proposed order ‘would truly 
be staggering. To the extent that such 
papers are necessary and relevant they 
should, of course, be produced. The Court 
recognizes that the discovery rules should 
be applied to provide disclosure of. facts 
and issues to the fullest practicable extent 
and that rules for discovery in antitrust 
cases should be construed liberally to per- 
mit discovery. Leonia Amusement Corp. v. 
Loew's Inc. [1954 TRADE Cases { 67,825], 16 
BOR De5S35(S. aN venlO54))" 


[Burdens on the Courts] 


However, the courts in recent years have 
become acutely aware of the fact that in 
long and protracted cases, such as these 
antitrust cases, interparty discovery pro- 
ceedings under the Rules of Civil Pro- 
cedure, not arranged for on a judge’s pre-trial 
program, are not helpful in elimination of 
unnecessary delay, expense or volume of 
record, and that this delay, expense and 
volume of the record impose unfair burdens 
on the litigants and impossible burdens 
on the courts. 


[Deciding Relevance] 


Nor is it possible for the Court to decide 
im vacuo what documents are “relevant to 
the subject matter involved in the pending 
action” and therefore “constitute or contain 
evidence relating to any of the matters 
within the scope of the examination per- 
mitted by Rule 26(b).”* To do so must 
presuppose that the judge has some knowl- 
edge of the issues involved in the action. 
However, the complaint in an antitrust 
action apparently does not have to define 
the issues with any precision. Nagler v. 
Admiral Corp. [1957 Trape Cases { 68,839], 
248 F. 2d 319 (2d Cir. 1957). As the dis- 
tinguished Chief Judge of the Tenth Circuit 
has stated: 


“Particularization of the issues is indeed 
the first order of business. But the rules 
do not contemplate their definition by 
paper pleadings. They are to be ascer- 
tained and articulated by the free use of 
pre-trial discovery under the guiding 
hand of the judge who has the responsi- 
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bility for the trial of the case.” New 

Home Appliance Center v. Thompson [1957 

TRADE CASES { 68,882], 250 F. 2d 881, 

883-84 (10th Cir. 1957). 

Faced with the problem of deciding “rele- 
vance” when the issues have not been 
clearly defined, some courts have taken 
the easy course of deciding that everything 
is probably relevant. Bank of America v. 
Loew’s International Corporation, 19 F. R. D. 
115( S. D. N. Y. 1956). However, a court 
should not lightly abdicate its responsibility 
of deciding what is relevant and whether 
“sood cause” ** has been shown for the 
production of documents. See, 4 Moore, 
Federal Practice, Par. 34.08. 


[Court Supervision—Pretrial] 


Caught thus between the Scylla of not 
knowing precisely what the issues are, and 
the Charybdis of deciding whether the docu- 
ments are relevant to undefined issues, the 
courts have tried to establish reasonable 
procedures for meeting the problem. A 
committee appointed by the Judicial Con- 
ference of the United States spent con- 
siderable time studying the problem and 
thereafter the Judicial Conference adopted 
and promulgated a report which pointed 
the way to a solution of this and other 
problems in cases of this nature. This is 
the so-called “Prettyman Report” entitled 
“Procedure in Antitrust and Other Pro- 
tracted Cases.” 13 F. R. D. 62 (1951). The 
Committee pointed out that 


“Tt is not practical to proceed in these 
cases as in a lawsuit of ordinary com- 
plexity and bulk; that is, to let the parties 
exhaust the cross fire of pleading, to con- 
duct open-court pre-trial hearings, or to 
let counsel try the case as they please. 
The potential range of issues, evidence 
and argument is so great, and the neces- 
sities of adversary representation so com- 
pelling, that the activities of counsel will 
result in records of fantastic size and 


** Where an order is sought for the discovery 
and production of documents under Rule 34, it 
is necessary that the moving party show ‘‘good 
cause’”’ therefor. 

* General Rule 2—Terms of Court 

ok * * 

“The chief judge may assign a long and com- 
plicated case to a judge for all purposes in- 
cluding the following: (1) to hear all motions 
and preliminary applications; (2) to conduct 
the pre-trial conference and (3) to preside at 
the trial of the action.’’ 
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complexity unless the trial judge exer- 
cises rigid control from the time the 
complaint is filed.” At p. 66. 


The Committee then reached the following 
conclusions: 


“All preliminary motions should be con- 
sidered and disposed of by the judge 
who will hear and determine the cause.” 
“In a case of the type here under con- 
sideration, where pre-trial is a necessary, 
although preliminary, part of the trial 
proceeding, deposition or discovery pro- 
ceedings outside the planned scope of 
the judge’s direction are likely to be at 
least surplusage if not quite in conflict 
with the judge’s program. 

“Your Committee is, therefore, of the 
view that interparty discovery proceed- 
ings, under the Rules of Procedure, not 
arranged for in the judge’s pre-trial pro- 
gram, are not helpful in the elimination 


of unnecessary delay, expense or volume 
of record.” At p. 83. 


[Assignment to Single Judge] 


The Rules of this District provide the 
means for putting the recommendations 
of this Committee into effect. See General 
Rule 2 and Calendar Rule 16 of the Rules 
of the District Court, Southern District of 
New York.* However, the rules are not 
self-executing. They require that an appli- 
cation be made to the Chief Judge for the 
assignment of a long and protracted case 
to a single judge, and that application be 
made for the holding of a pre-trial confer- 
ence before that judge. It may be assumed 
that when a proper showing is made the 
Chief Judge will grant such applications. 


[“Good Cause’’] 


Inquiry by the Court to counsel for the 
moving party on the argument of this 
motion discloses, however, that they had 
made no such application, giving as their 
reason that they “did not wish to disturb 
the Chief Judge.” While such consideration 


Calendar Rule 16—Pre-Trial Conference on 
Application 

“After the note of issue is filed and before the 
action appears on a pre-trial call calendar, the 
pre-trial judge, on written notice and for good 
cause shown, may set the action for a pre-trial 
conference for a day certain, and the clerk 
shall thereupon mail a notice of the conference 
to the attorneys of record, which shall include 
the information required to be given the attor- 
neys by Rule 15(b).’’ 
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is, of course, commendable, it nevertheless 
raises the question of whether the moving 
party has taken the preliminary steps which 
should have been taken in a case of this 
nature before making application for such 
widespread discovery as is contained in the 
motion. If the Government wishes to estab- 
lish that it has shown “good cause” for 
the discovery, a due consideration for the 
problems of the parties and the court would 
pre-suppose that the Government would 
have taken the steps provided by the Rules 
to request the assignment of the case to a 
judge who could supervise the pre-trial 
proceedings and discovery in the manner 
outlined in the ‘Prettyman Report.’ That 
the use of the procedures outlined in that 
Report is endorsed by the Department of 
Justice appears from the remarks of Hon- 
orable Robert A. Bicks, First Assistant, 
Antitrust Division, at the Seminar on Pro- 
tracted Cases held in New York City in 
August 1957. See 21 F. R. D. 417. 


Cited 1958 Trade Cases 
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[Motion Denied Without Prejudice] 


The problems which exist in protracted 
cases, such as the present one, including 
the current motion and similar motions 
which undoubtedly will. be made in the 
Same case in the near future * are problems 
of long standing. The courts have pointed 
the way to a better handling of these 
problems. The court rules make the pro- 
cedures available. Apparently all that has 
been lacking is action on the part of the 
Government to take the steps necessary 
to invoke these procedures. Until such 
steps have been taken the Court must 
conclude that the Government has not shown 
good cause for the relief demanded in the 
present motion. The motion is denied at 
the present time, without prejudice to its 
renewal at an appropriate time, after the 
Government has shown that it has taken 
such steps as are available to it in accord- 
ance with the recommendations above out- 
lined. So ordered. 


[J 69,108] United States v. Sears, Roebuck & Company, The B. F. Goodrich Com- 
pany and Sidney J. Weinberg. 


In the United States District Court for the Southern District of New York. Civil 
No. 73-293. Filed July 30, 1958. Opinion corrected, August 4, 1958. 


Case No. 1117 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Interlocking Directorates—Construction of Decree Prohibiting Dual Directorship— 
Trusteeship in Pension Fund of Competitor—Scope of Prohibitions of Decree.—An indi- 
vidual who resigned from one of his two directorships pursuant to a decree which 
prohibited his dual directorship as violative of Section 8 of the Clayton Act could not 
be appointed a trustee of a savings and profit sharing pension fund of the company 
from which he resigned without violating that part of the decree which prohibited him 
from participating in the direction, control, or conduct of the business of the company. 
Assets of the fund included 26 per cent of the company’s total outstanding shares of 
common stock and represented effective voting control. The voting power of that stock 
was vested in three trustees, one of whom would have been the individual in question. 
The fund, as the largest single stockholder, had obvious power in the election of directors 
and a potent voice in the councils of the management. As a trustee of the fund, the 
individual would be in a position to obtain important information regarding the company’s 
affairs. Such knowledge would necessarily be with him when he functioned asa director 
in the other company. Therefore, indirectly he would again be sitting in a dual capacity 
in two competing corporations. What is prohibited directly may not be achieved indirectly. 
The decree was fashioned not only to eliminate existing violations but to prevent any 
further violation, whether direct or indirect. 


See Interlocking Directorates, Vol. 1, 4406.55, 4407.30. 


near future to bring on a motion for discovery 
relating to the Government’s case. 
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*Counsel for the defendant stated on the 
argument that the defendant expected in the 
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For the plaintiff: Richard B. O’Donnell, Special Assistant to the Attorney General, 


New York, N. Y. 


For the defendants: Sullivan & Cromwell, New York, N. Y. 
For prior decisions of the U. S. District Court, Southern District of New York, see 


1953 Trade Cases { 67,561 and 67,481. 
Opinion 
[Dual Directorship Prohibited] 


Epwarp WEINFELD, District Judge [Jn full 
text]: This is a motion for construction 
of the decree of this Court rendered five 
years ago in United States v. Sears, Roebuck 
& Co. [1953 Trape Cases § 67,481], S. D. 
N. Y., 111 F. Supp. 614. In that action the 
Government sought to compel the defendant 
Weinberg to resign as a director of either 
or both of the corporate defendants, Sears, 
Roebuck & Co, and the B. F. Goodrich Co., 
on the ground that his dual directorship 
violated Section 8 of the Clayton Act.* The 
Court granted the Government’s motion 
for summary judgment and after consider- 
ing the various proposals and counter- 
proposals submitted by the parties, signed 
a decree the pertinent parts of which follow: 


Ill 


The defendant Sidney J. Weinberg is 
ordered and directed to resign his direc- 
torship in the defendant Sears or the 
defendant Goodrich no later than September 
30th 1953 and to withdraw from participa- 
tion in the direction, control, or conduct 
of the business of the corporate defendant 
from which he resigns. * * * 


V 


The defendant corporation from which 
the defendant Sidney J. Weinberg resigns 
as a director in accordance with the pro- 
visions of Paragraph III of this judgment 
is directed to accept the resignation of 
the defendant Sidney J. Weinberg and 
is hereby perpetually enjoined from per- 
mitting him to be elected as a director, 
allowing him to serve as a director, or 
permitting him to participate in the direc- 
tion, control or conduct of the business 
of said defendant. 


[Trusteeship] 


On September 21, 1953, Weinberg resigned 
his directorship in Sears. He remained a 
director of Goodrich. He and Sears now 
ask the Court to construe its decree to 
enable the present Board of Directors of 


Sears to appoint Weinberg as a trustee of 
its Savings and Profit Sharing Pension 
Fund while he continues to serve as a direc- 
tor of B. F. Goodrich Company. 


[Nature of Fund] 


The Fund in question was established in 
1916. All Sears’ employees with one year 
of seniority are eligible to join. As mem- 
bers of the Fund they contribute five per- 
cent (5%) of their salaries up to an annual 
maximum of Five Hundred ($500.00) Dol- 
lars. Sears contributes an additional amount 
each year measured by a percentage of its 
net income in accordance with a prescribed 
formula. 


The Rules and Regulations which govern 
the administration and investment of the 
Fund provide that it shall be under the 
management of not less than five nor more 
than seven trustees appointed for three year 
terms by the Board of Directors of Sears. 
They further provide that “so far as prac- 
ticable and advisable” the Fund shall be 
invested in Sears’ stock. The trustees, how- 
ever, are given discretion to make other 
investments with “as wide latitude * * * as 
if they, as individuals, were the absolute 
owners thereof”. A recent amendment pro- 
vides that all the trustees except two shall 
be officers, directors or employees. Thus 
in the discretion of the Board of Directors 
there may, but need not be two so-called 
outside trustees. The directors intend to 
appoint Weinberg as one of these. 


[Fund Ownership of Stock] 


The Fund, which in addition to contribu- 
tions includes profits and income from in- 
vestments, has grown tremendously since 
1916. As of December 31, 1957 its assets 
were $704,000,000 and the income for that 
year was $96,000,000. It is anticipated that 
the annual income will continue at the same 
rate. The bulk of the assets consisted of almost 
nineteen and one-half million (19,500,000) 
shares of Sears common stock representing 
twenty-six percent (26%) of the total shares 
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outstanding and having a market value at 
the end of 1957 of almost $500,000,000. The 
balance of the Fund’s other assets consisted 
in the main of commercial paper, debentures 
and preferred and common stock of other 
companies, 


[Voting Power] 


The Sears common stock owned by the 
Fund is entitled to full voting rights on all 
issues submitted by Sears’ management to 
stockholder vote, including election of direc- 
tors of the company. Until recently this 
stock was voted by all the trustees of the 
Fund. In May 1958 an amendment was 
enacted which provided that the Sears stock 
is to be voted by a majority of the com- 
mittee of the three trustees who are not 
officers or directors of Sears (hereafter called 
the voting committee) subject to voting 
instructions by participants in the Fund. 
Thus, if Weinberg were appointed a trustee 
of the Fund, the voting committee would 
consist of him, the second outside trustee 
and the employee trustee. It is desirable 
to analyze what this voting power means. 


[Effective Voting Control] 


The shares of Sears stock in the Fund 
are allocated among participating members 
who, after the expiration of five years, ac- 
quire vested rights in the Fund. Under the 
recently adopted amendment each member 
of the Fund having such a vested interest 
in the stock owned by the Fund has the 
right to “instruct” the voting committee 
with respect to the voting of such’ shares. 
These “instructions” are in the form of 
proxies. At present ninety-five percent 
(95%) of the Sears stock in the Fund (ap- 
proximately 18,525,000 shares) is subject to 
such instruction. The remaining five per- 
cent (5%) (975,000 shares) is not. Past 
experience demonstrates that one-third (4%) 
of the Sears shares, other than those 
held by the Fund, are not voted. Based on 
this experience it is fair to anticipate that 
the same proportion of the shares held by 
the Fund will not be instructed. These unin- 
structed shares amounting to over 6,100,000 
will be voted by the voting committee. When 


this amount is added to the five percent 


2See United States v. United States Gypsum 
Co. [1950-1951 TRADE CASES {f 62,729], 340 
U. S. 76, 88-89; International Salt Co. v. United 
States [1946-1947 TRADE CASES { 57,635], 332 
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(5%) or 975,000 shares which are not sub- 
ject to instruction at all, two of the three 
voting trustees, Weinberg among them, 
would have the power to vote approximately 
7,100,000 shares. This number of shares is 
about 38-14% of the Sears stock held by the 
Fund. Concededly this is the largest single 
voting block of all outstanding Sears stock. 
There can be little doubt, indeed it appeared 
to be acknowledged upon the argument of 
the motion, that this represents effective 
voting control. 


[Question Presented] 


The question presented is whether Wein- 
berg’s service as a voting trustee of the 
Fund would contravene sections III and V 
of the Court’s decree prohibiting him “from 
participating in the direction, control or 
conduct of the business” of Sears. The pro- 
visions of the decree are not limited to the 
language of Section 8 of the Clayton Act 
which by its terms is applicable to directors 
of corporations engaged in competition. The 
Court’s decree was fashioned not only to 
eliminate existing violation of the law but 
to prevent any further violation, whether 
direct or indirect.’ 


[Trusteeship Not Justified] 


The reason advanced for Weinberg’s pro- 
posed appointment by the Board of Direéc- 
tors as one of the outside trustees of the 
Fund is his vast experience in the invest- 
ment and business world. His advice, how- 
ever, could readily be secured either through 
his, or his firm’s, retention as an investment 
counselor or even as a member of the In- 
vestment Committee of the Fund. The mem- 
bers of this Committee, appointed by the 
trustees of the Fund, exercise with respect 
to its investments “all the powers, author- 
ities and discretions vested in the Trustees”. 
This power is as broad as that granted to 
the trustees themselves subject only to such 
limitations as may be imposed by them. 
Weinberg’s. appointment to the Investment 
Committee would not give him voting power 
as a trustee of the Fund. The directors, 
however; contend that advice is one thing— 


U. S. 392, 400-01. See also United States v. 
W. T. Grant’ Co. [1952-1953 TRADE CASES 
{ 67,493], 345 U.'S. 629, 633. 
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responsibility for decision another, and that 
therefore it is more desirable for Weinberg 
to be a member of the Board of Trustees 
responsible for policy decisions rather than 
a retained investment adviser or even a 
member of the Fund’s Investment Com- 
mittee. The recent amendment was drawn 
so that the “outside” trustees (and the 
employee trustee) of the Fund automatically 
become members of the voting committee. 
The other four members of the Board of 
Trustees who are Sears officers or directors 
have no voice in voting the Sears stock, 
but they too are charged with responsibility 
for policy decisions relating to investment 
and management of the Fund. In the light 
of the foregoing, the arguments advanced 
by the directors do not appear to justify 
vesting in Weinberg vast potential voting 
power over 7,100,000 shares. While it is 
true he would be only one of three members 
of the Board of Trustees, his past participa- 
tion for many years in the affairs of Sears 
as a director is not to be disregarded. It 
could, without in anywise questioning the 
independence of the other two voting mem- 
bers of the Board of Trustees, readily mean 
that his influence would be all pervasive. 


To segregate Weinberg’s function as a 
voting trustee of the Fund with its control 
over millions of shares of Sears stock, from 
his relationship to Sears itself, is unrealistic. 
Since the Fund, with twenty-six percent 
(26%) of all the outstanding stock, is the 
largest voting stockholder of Sears its power 
in the election of directors is obvious. Its 
voice in the councils of Sears’ management 
is bound to be a potent one. Its recom- 
mendations as to the policies and operations 
of Sears could hardly be ignored. Neither 
is it to be overlooked that a dominant 


Court Decisions 
E. L. Bruce Co. v. Empire Millwork Corp. 


Number 110—96 
10-10-58 


stockholder is equated to a director of a 
corporation in terms of fiduciary obligations.’ 


[Dual Capacity] 


As a trustee of the Fund, Weinberg would 
be in a position to obtain important informa- 
tion as to Sears’ current and projected 
affairs which otherwise might not be avail- 
able to him. The knowledge so gained 
would necessarily be with him when he 
functions as a Goodrich director. Thus 
indirectly he would again be sitting in a 
dual capacity in two competing corpora- 
tions. 


[Contravention of Decree] 


Under the circumstances, to allow Wein- 
berg to become a trustee of the Sears Fund 
with voting power over its controlling block 
of Sears common stock, would be to disre- 
gard the spirit and purpose of that portion 
of the decree which directed him to “with- 
draw from participation in the direction, 
control and conduct of the business [of 
Sears] * * *’. It would also contravene 
that portion which perpetually enjoins Sears 
as the corporation from which Weinberg 
resigned “* * * from permitting him to be 
elected as a director, allowing him to serve 
as a director, or permitting him to partici- 
pate in the direction, control or conduct 
of the business of said defendant * * *”, 
(Emphasis supplied.) 


[Trusteeship Prohibited] 


What is prohibited directly under the 
decree may not be achieved indirectly. To 
appoint Weinberg a trustee of the Fund 
would sterilize the Court’s decree. Accord- 
ingly, it is construed as prohibiting the 
appointment. 


[f 69,109] E. L. Bruce Company v. Empire Millwork Corporation, Rhodes Hardwood 
Flooring Corporation, Edward M. Gilbert, Harry Gilbert and Yolan Gilbert. 


In the United States District Court for the Southern District of New York. Civil 


135-348. Filed July 30, 1958. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Enforcement of Clayton Act, Section 7—Temporary 
Injunctive Relief—Private Parties—Necessary Proof—A hardwood flooring distributor’s 
motion for an order restraining defendants from consummating the acquisition of the 
distributor, from voting their shares of stock of the distributor, from acquiring any repre- 
sentation on the board of directors of the distributor, and from acquiring any additional 

* Pepper v. Litton, 308 U. S. 295; Perlman v. 


Feldmann, 2 Cir., 219 F, 2d 173, cert. denied, 
349 U. S. 952. 
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4, 
E. L. Bruce Co. v. Empire Millwork Corp. 4 mer 
shares of stock of the distributor was denied on the grounds that (1) the distributor failed 
to show that Section 7 of the Clayton Act was or was about to be violated since there 
was insufficient evidence to indicate a reasonable probability that competition in the hard- 
wood flooring industry would be substantially lessened and (2) the distributor failed to 
show a present danger of irreparable loss or damage requisite for the issuance of a pre- 
liminary injunction. The existence of a reasonable probability that the threatened acqui- 
sition will be effective to substantially lessen competition must be shown. The aggregate 
sales of the distributor and one of the defendants occupied only 12 per cent of the hard- 
wood flooring market, and there appeared to be approximately 170 producers of hardwood 
flooring in the United States, and the plaintiff, which was alleged to be the industry leader 
accounted for only 8 per cent of the total sales volume. 


See Acquisitions of Stock or Assets, Vol. 1, $ 4207.300, 4207.800, 4209.375. 


For the plaintiff: Lord, Day & Lord (Thomas F. Daly and Wm. Barnabas McKenry, 
of counsel), New York, N. Y. 


For the defendants: Shearman & Sterling & Wright (Robert L. Clare, Jr., MacIIburne 
Van Voorhies, and Michael J. DeSantis, of counsel), New York, N. Y., for Empire Millwork 
Corporation, Rhodes Hardwood Flooring Corporation, Harry Gilbert, and Yolan Gilbert; 
and Javits & Javits (Thomas Field, of counsel), New York, N. Y., for Edward M. Gilbert. 


Opinion 
[Injunction Sought] 


Lever, District Judge [In full text] : Plain- 
tiff in this action moves for an order pursu- 
ant to Rule 65 of the Federal Rules of Civil 
Procedure to enjoin the defendants, their 
officers, directors, agents, etc. from (A) 
taking any further action towards the con- 
summation of the acquisition of the plain- 
tiff; (B) from making any changes, directly 
or indirectly, in the corporate structure of 
the plaintiff; (C) from directly or indirectly 
voting the defendants’ shares of common 
stock of the plaintiff at any meeting of the 
plaintiff’s stockholders; (D) from acquiring 
any direct or indirect representation on the 
board of directors of the plaintiff; (E) from 
acquiring any additional shares of common 
stock of the plaintiff; (F) for such other 
and further relief as to the court may seem 
just and proper. | 


[Clayton Act] 


The alleged basis of this action is Section 
7 of the Clayton Act, Title 15 USCA § 18, 
as amended by the act of Congress of 
December 29, 1950, presumably as imple- 
mented by Title 15 USCA § 26. 


Section 18 of Title 15 USCA is in part 
as follows: 


“No corporation engaged in commerce 
shall acquire, directly or indirectly, the whole 
or any part of the stock or other share 
capital and no corporation subject. to the 
jurisdiction of the Federal Trade Commis- 
sion shall acquire the whole or any part of 
the assets of another corporation engaged 
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also in commerce, where in any line of com- 
merce in any section of the country, the 
effect of such acquisition may be substan- 
tially to lessen competition, or to tend to 
create a monopoly.” 
Section 26 of Title 15 USCA, insofar as 
it is here pertinent, reads as follows: 
“Any person, firm, corporation, or associ- 
ation shall be entitled to sue for and have 
injunctive relief, in any court of the United 
States having jurisdiction over the parties, 
against threatened loss or damage by a vio- 
lation of the antitrust laws, including sec- 
tions 13, 14, 18, and 19 of this title, when 
and under the same conditions and principles 
as injunctive relief against threatened con- 
duct that will cause loss or damage is 
granted by courts of equity, under the rules 
governing such proceedings, and upon the 
execution of proper bond against damages 
for an injunction improvidently granted and 
a showing that the danger of irreparable 
loss or damage is immediate, a preliminary 
injunction may issue ***” 


Plaintiff’s Claims 
[Plaintiff] 


Plaintiff, E. L. Bruce Company, herein- 
after referred to as “Bruce,” is a corporation 
of the State of Delaware, with its principal 
offices in Memphis, Tennessee. It is said to 
be a publicly-held corporation, with an ex- 
cess of 300,000 shares of common stock 
issued and outstanding. Plaintiff claims to 
be the world’s largest distributor of hard- 
wood flooring, as well as a leading producer 
and distributor of Southern hardwood and 
soft wood lumber and other products. 


| 69,109 


74,350 


[Defendants] 


The defendant Empire Millwork Corpo- 
ration, hereinafter referred to as “Empire,” 
is the leading producer and distributor of 
millwork lumber and plywood. Rhodes 
Hardwood Flooring Corporation, herein- 
after referred to as “Rhodes,” is a wholly- 
owned subsidiary of Empire and a national 
distributor of hardwood flooring. The de- 
fendants Edward M. Gilbert, Harry Gilbert 
and Yolan Gilbert are alleged to be in con- 
trol of Empire, owning at least 60% of its 
voting stock. Thus it is contended that since 
Rhodes is wholly owned by Empire, the 
Gilberts control both corporations. 


Edward M. Gilbert, who is an officer and 
director of Empire and Rhodes, is said to 
be one of the leaders of the proposed acqui- 
sition of Bruce. 


Empire controls a number of subsidiary 
companies, but these appear to be largely 
timber ownership (rather than production), 
retail lumber companies, millwork compa- 
nies and realty or development companies. 
(See Exhibit A attached to motion papers) 


[Products Involved—C ompetition] 


Plaintiff contends that it is in vigorous 
and continual competition with Empire and 
Rhodes in the sale and acquisition of hard- 
wood flooring and in other products. Hard- 
wood flooring is produced from oak or 
other hardwood lumber, and oak is said to 
be the species predominantly used. The 
majority of hardwood flooring sold in the 
United States is oak. The actual production 
of hardwood flooring takes place in a floor- 
ing mill where rough oak lumber is cut and 
planed to lengths of flooring. It is necessary 
to have on hand a large inventory of hard- 
wood flooring with a number of different 
grades and sizes. Only through warehousing 
large inventories of flooring is it possible 
to make immediate. delivery of the desired 
grade and size. 


Plaintiff asserts that both it and Rhodes 
have sales structures which permit competi- 
tion nationally in the sale and distribution 
of their products and thus are said to com- 
pete. Among the areas where competition 
is evident is San Francisco Bay and the 
suburban area of Los Angeles, California. 

The defendant Empire is said to have a 
50% interest in a contracting firm based in 
Dallas, Texas, to wit, Dicker, Frank & 
Associates. Bruce sells, it is stated, at least 
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65,000,000 board feet per year of hardwood 
flooring, which is said to be 8% of the 
industry’s total. Rhodes, it is claimed by 
plaintiff, sold in excess of 40,000,000 board 
feet of hardwood flooring in 1957, which 
plaintiff states is approximately 5% of the 
industry’s total sales, the dollar value of 
which was $6,700,000. 

Plaintiff claims that the Gilberts in their 
own name or through Empire in recent 
years have sought to acquire control of 
the plaintiff. Empire and the Gilberts are 
buying shares of Bruce’s stock on the mar- 
ket for the admitted purpose of controlling 
Bruce. 

[Sales] 

Plaintiff in the reply affidavit of Walter 
J. Wood, Vice President, sworn to July 24, 
1958, alleges that in 1957 sales by it and 
Rhodes were as follows: 


Percentage of 

Board Feet Total Market 
Bruce mec. 48,843,000 5.44% 
Rhodes ..... 36,948,000 4.12% 
"Totalic ieee ctr pee 9.56% 

Including prefinished flooring: 

Revised 

Board Feet Percentage 
Biruceine ae 23,171,000 8.03% 


Bruce and Rhodes combined... . 12.14% 


[Threatened Injuries] 


The only threatened injuries which the 
plaintiff fears now are: 

(1) E. L. Bruce, Jr., at page 11 of his 
affidavit states in substance that the effect 
of the acquisition by the corporate defend- 
ants of Bruce’s common stock if permitted 
to stand may be substantially to lessen com- 
petition; 

(2) The threat of defendants’ represen- 
tation upon or control of plaintiff’s board 
of directors presents serious problems to 
Bruce in plans for personnel and for future 
operations. (Affidavit of E. L. Bruce Jr., 
page 12) 


Defendants’ Contentions 


The defendants contend: 

(1) That the plaintiffs moving papers 
fail to establish that the effect of the acqui- 
sition of control of the plaintiff by any or 
all of the defendants “may be substantially 
to lessen competition” in the hardwood 
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flooring market, or soft wood market, or 
in any line of commerce. 


To sustain this contention the defendants 
say there is no evidence to show: 


(a) The extent of the hardwood floor- 
ing market; or 

(b) The portion of that market con- 
trolled by plaintiff; or 


(c) The portion of that market con- 
trolled by the corporate defendants. 


The defendants state that if the entire 
product of Bruce (a manufacturer) and 
Rhodes (a sales organization) were assumed 
to be now sold in competition, a combina- 
tion of the two companies would control 
only 6.8% of the total market as against 
the preceding condition when plaintiff has 
less than 4.1% and Rhodes less than 2.9% 
of the total market; that Bruce is only one 
of more than 170 substantial manufacturers 
of hardwood flooring. Empire does not man- 
ufacture or sell hardwood flooring. 


In paragraph 17 (page 9) of the affidavit 
of Edward M. Gilbert, sworn to July 22, 
1958, he states: 


“Rhodes is only one of a great many dis- 
tributors of hardwood flooring in the United 
States. It is not one of the two largest sell- 
ers of hardwood flooring as alleged in the 
moving papers. The sales figures of all sell- 
ers of hardwood flooring are not available 
but based upon investigations I have recently 
made, to the best of my knowledge and be- 
lief, hardwood flooring sales) were made by 
the following companies in the year 1957 in 

. the following amounts: 


Board Feet 
Unfinished 
Strip 

“Arkansas Oak 

Flooring Company ........ 40,000,000 
“Bradley Lumber 

Company of Arkansas...... 36,082,000 
“Harris Manufacturing 

Conpanvurwte he 35,000,000 
“Southern Lumber Company 

(which recently acquired 

Bradley) esse ee 6,000,000 
“Cloud Oak Se 

Company * 20,841,000 
“Tongbell Tanahes 

Companyer.. tern see ee. - 20,000,000 
“T). L. Fair Lumber 

Gonpat ee 12,453,000 
“Crossett Lumber Co. ...... 12,924,160 
“Olin Mathieson Chemical 

Corporation; Forest 

Products) Division... ----- 12,896,000 
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“Partee Flooring and 
Louisville Flooring— 


HOt Ownership eas ae ee 12,000,000 
“Southern Pine Lumber 

Company ern ter nee ee 11,744,000 
“DeSoto Hardwood Flooring 

Coinpatiy ea eee 11,152,000 
“Fordyce Lumber Company.. 9,229,000 
“King Lumber Industries.... 9,000,000 


“There are many other smaller producers 
and probably other larger ones, whose total 
annual production represents a substantial 
proportion of the total annual hardwood 
flooring production but there has not been 
sufficient time to make a more complete mar- 
ket survey.” 


In his affidavit sworn to July 24, 1958, 
Walter J. Wood, the plaintiff’s Vice Presi- 
dent, disputes a number of the sales figures 
quoted above. He states that in 1957 Arkan- 
sas Oak Flooring Company sold 34,038,000 
board feet of unfinished strip hardwood 
flooring rather than 40,000,000 as claimed 
by the defendants; that Harris Manufac- 
turing Company sold only 18,961,000 board 
feet in 1957 rather than 35,000,000 board 
feet as defendants estimate; and that Long- 
bell Lumber Company sold only 15,125,000 
board feet in 1957 rather than 20,000,000 
board feet as defendants assert. Based on 
the foregoing, Mr. Wood concludes that 
the defendant Rhodes is in fact second only 
to Bruce in the sales of unfinished strip 
hardwood flooring. 

Whatever the precise figures may be, it 
is clear that defendants’ contention that 
Rhodes is only one of a great many dis- 
tributors of hardwood flooring in the United 
States is essentially sound. 

(2) Defendants further assert that Em- 
pire owns or has subject to contract or 
option agreements an aggregate of only 
33,256 shares of Bruce stock out of a total 
of 314,600 shares outstanding; 


(3) That plaintiff has failed to establish 
that immediate and irreparable injury will 
be sustained by it from any alleged acts 
or threatened acts of defendants. In this 
connection the defendants point out that 
the next annual meeting of plaintiff’s stock- 
holders is scheduled for October 28, 1958; 


(4) That issuance of a preliminary in- 
junction could subject Empire to substan- 
tial damages due to contracts in which it 
has engaged to purchase Bruce stock, as 
well as possible losses if a certain option 
to buy is not exercised. 
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[Effect on Combciitzion] 

This court has carefully considered the 
1950 amendments to Section 7 of the Clay- 
ten Act, which in certaim respects effected 
a liberalization of that siatute. However, 
even under the statute as amended, a plain- 
uf in order to be entitled to injenctive re- 
lief must show the existence of a reasonable 
probability that the threatened acquisition 
will be effective io substantially lessen com- 
petition. As was stated by Judge Hincks im 
Hamilion Waich Co. v. Bemrus Waich Co., 
D. C. D. Conn, 1953, [1953 Tran= Caszs 
767,485] 14 [114] F. Sepp. 307, affirmed 
[1953 Trane Cases [67,517] 206 F. 2d 738, 
2 Gir, 1953: 

“The lenguage of Section 7 of the Clayton 
Act as amended whereby the ban on stock 
acquisitions was Imifed io those the effect 
of which ‘may be’ substantially to lessen 
competition should be in 25 re 
Stricted to acquisitions which by a reason- 
able probability will be effective substantially 
to lessen compeiition.” (p 315) 

The Hamilion Waich case, sudra, is not 
similar in facts to the present case (1) 
There Hamilion’s sales were 11% of the 
dollar wolume of the ageregate sales of 
branded jeweled waiches m the United 
States by firms having any nation-wide 
advertising; Benrus sales were 934% of 
such dollar volume. Here, the aggregate 
sales of Brace and Rhodes occupy only 
129% of the hardwood flooring market; (2) 
The “Big Six” of the watch industry (Elgin, 
Bulova, Benrus, Longines-Wittmauer, Ham- 
ilton and Gruen) accounted for about 90% 
of such sales. On the other hand, there 
appear to be approximately 170 producers 
of hardwood flooring in the United States. 
and Bruce, which is alleged to be the indus- 
try leader, accounts for only 8% of the 
total sales volume. 


Judge Hincks in granting a prelimimary 
injunction in the Hamilton Waich case, supra, 
expressly found that: 


“Control of Hamilton by Benrus under 
the facts shown here would have been effec 
tive s substantially to lessen competition in the 
Pp seg pee industry within the meaning 
of Sec. ft the Clayton Act, as amended. 


4 
+ *+ = 


: Decisi 
E. L. Brace Co. v. Empire Milework Corp- 


= = = 

“A preliminary mjmnction should be 
to prevent i Gemese to the phm- 
ai which phinly = any foreseeable 


harm to the defendant” (p 315) 


The case of Amertoaz Crysial Sugar Com- 
pany v. The Cuban-American Sugar Combexy, 
D. CS. D. N_ Y_, 1957, [1957 Team Cases 
7 68,735] 152 F_ Supp. 387, does not support 
plaintiff's position on this motion simce an 
application for 2 prelimmary mjunction was 
there denied. See American Crysial Sugar 
Company v7. The Cuban—Americen Suger Com- 
pany, D. CS. D. N. ¥_, 1956, [1956 Tram 
Cases [68.473] 143 F. Sepp. 100, wherem 
Judge Cashm m denymg plemiifis motion 
for a prelmmmary mjenciion sisted: 


probability that defendant's conduct 
ee ee eee 
ct * 


“* * * The plamif here has failed to 
make such a showme.™ (pp. 101-102) 


[Comclustons] 

I, therefore, concinde: 

(1) Thai plamiiff has failed to show that 
Section 7 of the Clayton Act (Title 15 
USCA § 18) has been or is about to be vie~ 
lated since there is imsufficient evidence to 
indicate a reasonable probability that com- 
petition im the hardwood flooring industry 
will be substantially lessened: 


(2) That plaintiff has failed to show a 
present danger of irreparable loss or dam- 
age requisite for the issuance of a preimi- 
nary mjunction. = a Waick Coa. z. 
Benrus Waich Ca., 2 Gr. - 1953, [1953 
Trane Casss <aaue 206 F_ 2d 738, 743: 
Fem v. Security Bank Note Co. D. C. S. D. 
N. Y., 1957, [1957 Trane Casss { 68.853] 
157 F. ‘Sapp. 146, 148. 


Accordingly, the motion is denied. 
So ordered. 
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[7 69,110] Diamond Block & Gravel Company v. The Atlas Building Products 
Company. 


In the United States District Court for the District of New Mexico. Civil No. 3057. 
Instructions dated April 16, 1958. Judgment filed May 12, 1958. 


Clayton Act and Robinsori-Patman Price Discrimination Act 


Price Discrimination—Practices—Geographic Pricing—Uniform Delivered Prices— 
Time Period of Comparison—Jury Instructions—In a treble damage action charging a 
seller of concrete cinder building blocks with unlawful price discrimination under the 
Robinson-Patman Act, a jury found the issues for the plaintiff, a competing seller of 
such block. The court instructed the jury that “price discrimination” meant a giving to 
One purchaser an advantage in price not given to other purchasers; that sales by the 
defendant in different counties, at or about the same time, for commodities of like grade 
and quality, could be compared in determining whether such discrimination had occurred; 
that no arbitrary time limit had been provided by law, and it was not necessary that sales 
occurred during the same day, week, or month for the comparison in prices to be drawn; 
that circumstances might justify a lower price in one area than was charged in another, 
but the seller would have no right to give one of two purchasers in the same area a price 
advantage over the other; and that freight absorption or delivered prices, as such, are not 
prohibited, and the seller’s failure to realize the same mill net return in different areas 
would not constitute a violation of the Act. 


See Price Discrimination, Vol. 1, J 3508.485, 3508.565. 


Price Discrimination—Analysis and Scope—Effects on Competition—Factors Con- 
sidered—Test—Jury Instructions.—In a treble damage action charging a seller of concrete 
cinder building blocks with unlawful price discrimination, the jury found the issues for the 
plaintiff, a competing seller of such block. The court instructed the jury that, in deter- 
mining the presence or absence of adverse effects on competition, or the reasonable 
possibility of such harmful effects, they could consider (1) the size of the defendant, (2) 
its €conomic power, (3) its position in the business in the area in which it operated, (4) the 
price paid by the ultimate consumers of the products sold by each party, (5) the amount 
of block sold by each party, (6) the reasons given by purchasers for buying the products 
sold by each party, and (7) the purposes of the defendant in pricing its product as it did. 
The jury was also instructed that, although the seller’s intent is not an element of the 
offense of price discrimination under the statute, evidence of a purpose to lessen competi- 
tion might be considered since injury to competition would be more likely to result if the 
seller had such a purpose, and that evidence need not establish that the harmful effects 
on competition actually occurred but only that a reasonable possibility, not imaginary or 
illusive, of such effects existed. 


See Price Discrimination, Vol. 1, § 3506.200, 3506.400, 3506.600. 


Price Discrimination—Meeting Competition as Defense—Reducing Prices Lower 
Than Competitor.—In a treble damage action charging a seller of concrete cinder building 
blocks with unlawful price discrimination, the court instructed the jury that the burden 
of proving the affirmative defense that the price discrimination, if any, was made in good 
faith to meet an equally low price of a competitor rested upon the seller. The jury was 
also instructed that the right given a seller to meet lower prices of a competitor, while an 
absolute defense to the charge of price discrimination, does not give the right to cut or 
reduce prices below the level of the competitor’s prices and thereby create a price discrimi- 


nation forbidden by law. 
See Price Discrimination, Vol. 1, J 3515.100, 3515.750. 


Private Enforcement and Procedure—Suit for Civil Damages—Price Discrimination— 
Damages Recoverable—Lost Profits—Diminished Value of Business.—In a treble damage 
action charging a seller of concrete cinder building blocks with unlawful price discrimina- 
tion, the jury found the issues for the plaintiff, a competing seller of such block, and 
assessed its damages at $10,000. The court instructed the jury that the fact that the 
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plaintiff has been damaged as a result of the acts complained of must be clearly estab- 
lished by the evidence, but that the extent of the damages could be based on just and 
reasonable inferences. However, the jury was also instructed that the amount of damages 
could not be established by guess or conjecture, and that a verdict for the defendant was 
required if the amount of damages was unascertainable by reasons of error in principal, 
in including erroneous areas and items, or by reason of errors in calculation. Lost profits 
and diminished value of the business, where such injuries are proven by a preponderance 
of the evidence to have been proximately caused by the actionable price discrimination 
of the seller and not by unrelated factors, were proper factors to be considered in deter- 
mining the amount of damages. A judgment was entered for treble the amount of damages 


found by the jury. 


See Private Enforcement and Procedure, Vol. 2, J 9011.560, 9011.640. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Attorneys’ Fees.—Attorneys’ fees in the amount of $8,000 were awarded in a price 
discrimination action against a seller of concrete cinder building blocks. The plaintiff's 
damages had been assessed by the jury at $10,000. 

See Private Enforcement and Procedure, Vol. 2, { 9011.725. 


For the plaintiff: Dee C. Blythe, Clovis, N. M.; and Garland, Sanders & Martin, by 
R. C. Garland and Robert T. Martin, Las Cruces, N. M. 

For the defendant: Rodey, Dickason, Sloan, Akin & Robb, by William A. Sloan and 
John P. Eastham, Albuquerque, N. M.; and Scott, Hulse, Marshall & Feuille, by Jim F. 


Hulse, El Paso, Tex. 
Jury Instructions 


[Preliminary Remarks] 


The Court [WaAtpo H. Rocers, District 
Judge, in full text]: Members of the Jury, 
you have heard the evidence and the argu- 
ments of counsel. There now devolves upon 
me, as your Trial Judge, the duty of in- 
structing you on the law. These instructions 
aren’t in writing, in the true sense of it. 
You will not have these instructions avail- 
able in the jury room, and accordingly, it 
would behoove you to listen with the same 
attentiveness that you evidently have listened 
to the evidence and the arguments of 
counsel. 


I want to compliment the Jury for your 
good humored attitude you have exhibited 
here, and for being on the ball. I haven’t 
seen anybody taking a nap at any time. 
While you may have been tired, I know 
juries, and I do feel that you have done a 
fine job of listening to the evidence. I can 
only hope you do as fine a job in deciding 
the case. 


This case has been spoken of as very tir- 
ing, and I think one attorney, at least, men- 
tioned that parts of it were boring. To me 
this has been an extremely interesting case, 
a well presented case, a well researched 
case, a well prepared case, and a well 
argued case. All of the five attorneys argu- 
ing, made excellent, varied arguments in 
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there, and I think this is an important case. 
For that reason I have spent a lot of time 
on instructions, I have worked on them 
hard, and I do want you to consider them 
very carefully. 


There are some five or six different types 
of instructions. Are you able to hear me, 
by the way? All right. 


[Outline of the Instructions] 


In the first place, I will give you a num- 
ber of definitions, some of them will be 
at the very beginning, others will be inter- 
spersed, as necessary. Secondly, I will read 
and explain the Robinson-Patman Act. 
Third, I will outline the elements which 
must be established, first as to cause of 
action, and secondly as to at least one af- 
firmative defense. The fourth classification 
of my instructions are the specific points of 
law applicable to anti-trust suits. I will 
then give some instructions on damages, 
and then I will give the stock instructions 
which will—are supposed to govern your 
attitude, your modus operandi, your pro- 
cedure in the Jury room. Don’t forget that 
in U. S. District Court, the verdict must 
be unanimous, all twelve of you must agree 
upon a verdict. 


[Altercations}, 


I want to pick up a few chips and whet- 
stones of this particular phase of the in- 
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structions. I want to instruct you to disregard 
any altercations which may or may not 
have taken place between any of the attor- 
neys, the attorney and a witness, a witness 
and an attorney, and the Court and a wit- 
ness, and the Court and an attorney. I 
don’t believe I have had any altercations 
with an attorney, but anyway, disregard 
them as nothing to do with the merits of 
the case. 


[Definitions] 


Now, by the expression “a preponderance 
of the evidence’—and that will be used 
several times in these instructions—is meant 
the establishing of a fact to your satisfac- 
tion. The evidence is said to preponderate 
upon that side which is most satisfactory 
to you. 

You are instructed, members of the Jury, 
that the preponderance of the evidence in 
this case is not alone determined by the 
number of witnesses testifying to a particu- 
lar fact or facts, but in determining on 
which side the preponderance of evidence 
is, the Jury should take into consideration 
the opportunities of the several witnesses 
for seeing and knowing the things to which 
they testify, their conduct and demeanor 
while testifying, their interest or lack of 
interest, if any, in the result of the suit, 
the probability or the improbability of the 
truth of their several statements, in view 
of all the other evidence, and from the facts 
and circumstances you will determine on 
which side is the weight or preponderance 
of the evidence. 


“Proximate cause” is defined to be that 
cause which, in the natural and ordinary 
sequence of events, and unbroken by any 
efficient intervening cause, produces the in- 
jury complained of, and without which it 
could not have happened. 

An efficient intervening cause is a new, 
independent force which breaks the causal 
connection between the original wrong and 
the injury. 


[Price Discrimination Charged] 


The plaintiff, Diamond Block—and I will 
use that phrase “Diamond Block”—to speak 
of the partnership—has brought this action 
against the defendant, the Atlas Building 
Products Company—and I will refer to that 
as “Atlas”, from now on—under and by 
virtue of what we commonly refer to as 
the Anti-Trust Laws of the United States. 
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The pertinent provision of the law under 
which the action is brought is as follows, 
and I quote: 


“It shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, either directly or indi- 
rectly, to discriminate in price between 
different purchasers of commodities of 
like grade and quality, where either or 
any of the purchasers involved in such 
discrimination are in commerce, where 
such commodities are sold for use, con- 
sumption or resale within the United 
States or any territory thereof, or the 
District of Columbia or any insular pos- 
session or other place under the jurisdic- 
tion of the United States, and where the 
effect of such discrimination may be sub- 
stantially to lessen competition or tend 
to create a monopoly in any line of com- 
merce, or to injure, destroy or prevent 
competition with any person who either 
grants or knowingly receives the benefit 
of such discrimination or with the cus- 
tomers of either of them.” 


[Meeting Competitors Price] 


Among certain exceptions in the law, 
are the following, and I quote again: 


“Nothing contained in this Act shall 
prevent a seller rebutting the prima facie 
case thus made by showing that his lower 
price or the furnishing services or facili- 
ties to any purchaser or purchasers, was 
made in good faith to meet an equally 
low price of a competitor, or the services 
or facilities furnished by competitor.” 


[Private Enforcement] 


Under another section of the Statute, un- 
necessary to quote, it is provided that any 
person injured by such lawful discrimina- 
tion in price may bring an action for 
damages. 

At this time it is sufficient to say the 
plaintiff charges that the defendant, Atlas, 
discriminated in price between different pur- 
chasers of concrete cinder building blocks, 
and thereby the law was violated, and by 
reason of such a violation, the plaintiff was 
injured in its business or property, or in its 
business and property. 


[Damages Claimed] 


On account of such alleged violation of 
the law, and further allegations of injuries 
to it in its business at Las Cruces, New 
Mexico, the plaintiffs pray judgment against 
the defendant in the amount of $200,000.00. 
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[Affirmative Defense] 


The defendant denies all charges of unlaw- 
ful price discrimination and of injury to the 
plaintiff, and affirmatively alleges if any 
lower prices were charged in the area where 
the plaintiff conducted its business, or else- 
where, such lower prices were only to meet 
an equally low price of a competitor, and 
that whatever acts it did were lawful and 
not in violation of the laws of the United 
States. 


Thus, most generally and very briefly, 
the issues between the plaintiff and defend- 
ant are outlined to you. Other matters the 
Jury will have to determine, will be ex- 
plained to you later in these instructions. 


[Burden of Proof | 


Upon the state of the pleadings thus out- 
lined to you, the burden of proof rests 
upon the plaintiff to establish, by a pre- 
ponderance of the evidence in the case, the 
essential elements necessary to constitute a 
cause of action in its behalf and against the 
defendant. 


[Essential Elements] 


The essential elements which must be 
established by a preponderance of the evi- 
dence, are a violation of the Act, and 
damages to the plaintiff ‘proximately result- 
ing from the acts and conduct of the de- 
fendant which constitute a violation of 
the Act. 


In order to authorize you to return a 
verdict in favor of the plaintiff, Diamond, 
you must find by a preponderance of the 
evidence that the defendant, Atlas, did, in 
the course of commerce, directly or indi- 
rectly, discriminate in price between differ- 
ent purchasers of concrete cinder building 
blocks of like grade and quality. 

“Price Discrimination”, as that term is 
used in the Statute, simply means that a 
seller of commodities of like grade and 
quality, to different purchasers, gives to 
one of the purchasers an advantage in price 
not accorded or given to other purchasers. 
The price advantages may be by lower 
prices, discounts, or other advantages given 
to the favored purchaser and not given to 
others. 


[Effect on Competition] 


A. price discrimination, such as I have 
defined to you, is not alone sufficient to con- 
stitute a cause of action, for under the 
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statute the price discrimination must be 
such as might lessen the competition or 
tend to create a monopoly, or to injure, 
destroy or prevent competition. The evil 
results at which the statute is directed, and 
which the law seeks to prevent, are the 
reasonable possibility of a substantial lessen- 
ing of competition, the tendency to create a 
monopoly, or the injury, destruction or 
prevention of competition with any person 
who either grants or knowingly receives the 
benefit of such discrimination, or with cus- 
tomers of either of them. Therefore, the 
acts of the defendant must not only amount 
to a price discrimination, but that the price 
discrimination must be sufficient to consti- 
tute the evil which the laws seeks to prevent. 

As I have explained to you, the price dis- 
crimination charged in the Complaint, by 
the plaintiffs, must be established by a pre- 
ponderance of the evidence, and it must be 
sufficient to warrant you in drawing the 
reasonable and the logical inference there- 
from, that the price discrimination was such 
that it might lessen the competition, or tend 
to create a monopoly, or injure, destroy or 
prevent competition, with any person who 
either grants or knowingly receives the 
benefit of such discrimination, or with cus- 
tomers of either of them. 


[Uniform F.O.B, Mill Pricing] 


You are instructed that uniform f.o. b. 
mill pricing is not required by the Robin- 
son-Patman Act. The law does not prohibit 
freight absorption or delivered prices as 
such, and does not require a manufacturer 
to realize the mill net return. The mere 
fact, therefore, that the defendant’s prices 
in the Las Cruces area did not realize a mill 
net return equal to that realized by its prices 
in the El Paso area, if you find this to be a 
fact, does not constitute a violation of the Act. 


[Purpose] 

In determining whether Atlas’ price dis- 
crimination, if any, had a tendency to lessen 
competition, or to create a monopoly, you 
may consider evidence, if any, of whether 
defendant’s purpose was to accomplish such 
a result. If the defendant had such a pur- 
pose, such injury to competition would be 
more likely to result, but it is not essential 
to plaintiff's Cause of Action that such a 
purpose be proved. It is sufficient if there 
is a reasonable possibility that competition 
may be adversely affected by the acts com- 
plained of. 
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Since the defendant is a corporation, in- 
capable of having a purpose of its own, you 
should consider the purpose of its officers, 
directors and authorized agents as that of 
the corporation. 


[Defendant’s Size] 

In weighing the possible effect on the 
competition of the alleged price discrimi- 
nations and their tendency to create a 
monopoly, you may consider the size of the 
defendant corporation, its economic power, 
and its position in the cinder concrete build- 
ing block business, in the area in which it 
cperates. 

Of course, if you find from the evidence 
that there has been an actual, substantial 
lessening of competition, or that a degree 
of monopoly has been created by the acts 
complained of, the “effect” requirements of 
this Statute will have been met, and in that 
event you may not consider the possible 
future effects. 


[Segment of the Market] 


A monopoly, for the purpose of this type 
of action, need not be nationwide. It may 
involve only a segment of the market, and 
it need not be complete within that seg- 
ment. The segment of the market with 
which we are concerned, here, is the area in 
which the plaintiff and the defendant operate. 


[Factors in Determining Harmful Effects] 


You are instructed that the second element 
which must be proved by the plaintiff, by a 
preponderance of the evidence, is that the 
price discrimination by the defendant, if 
such price discrimination is found by this 
jury, has the probable harmful effects, or 
to quote the exact words of the Statute, 
“Where the effect of such discrimination 
may be substantially to lessen competition 
or tend to create a monopoly in any line of 
‘commerce, or to injure, destroy or prevent 
competition with any person who either 
grants or knowingly receives the benefit of 
such, discrimination, or with customers of 
either of them.”’—That ends the quotation. 
—In ascertaining the presence or absence of 
these harmful effects, one factor which may 
‘be considered, is the price paid by the ulti- 
mate consumers of Atlas block, as compared 
‘with the prices paid by the ultimate con- 
ssumers of Diamond block. Other factors 
‘you may consider, include the amount of 
‘block sold in the area by Atlas, as compared 
-with the amount sold by Diamond, the rea- 
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sons given by the purchasers for purchasing 
Atlas block or Diamond block, and the pur- 
poses of Atlas in pricing the block as it 
did. Thus, if you find that the plaintiff has 
failed to prove, by a preponderance of the 
evidence, that price discrimination by the 
defendant, if such price discrimination is 
found by you, has reasonably possible harm- 
ful effects, as outlined in the Statute, then 
you must return your verdict in favor of the 
defendant. 


[Injury to Plaintiff | 

In addition to the actual price discrimi- 
nation, it must also be established by a 
preponderance of the evidence, that the 
plaintiff was injured in its business or 
property, as the proximate result of unlaw- 
ful acts of the defendant. 

If the price discrimination and injury to 
the plaintiff, which I have outlined herein- 
before, have been proved by a preponder- 
ance of the evidence in the case, it will be 
your duty to return your verdict in favor 
of the plaintiff, assessing its damages at 
such sum as will reasonably and fairly com- 
pensate it, in the light of the instructions I 
shall hereinafter give you as to the matter 
of damages. 

If, on the contrary, the essential elements 
I have just described to you, have not been 
established by the evidence, or if you should 
further find that the acts, if any, were 
committed by the defendant, the same were 
justified in the light of the instructions I 
shall hereinafter give you, then your de- 
cision must be for the defendant. 

In considering what I have already said, 
it may be of assistance to you if I further 
instruct you concerning the meaning of the 
language which appears in the Statute. 


[Lessening of Competition] 

From the expression “may substantially 
lessen competition”, it might be thought 
that competition would actually have to be 
lessened. Such is not the case. The word 
“may” indicates it is sufficient if the unlaw- 
ful acts are such that the effect might sub- 
stantially lessen competition. Therefore, the 
actual lessening of competition is not required. 

The word “substantially” does indicate 
that a reasonable possibility of lessening 
competition must exist. It must not be 
imaginary or illusive, but it must constitute 
a reasonable possibility that competition 
may be lessened. 
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The same is true of the words “tend to 
create a monopoly”. The evidence does 
not have to establish that a monopoly ac- 
tually occurred. It is sufficient if there is 
a reasonable possibility that unlawful acts of 
the defendant, if the same have been proved, 
did tend to create a monopoly; that is, if 
sufficiently continued, the natural and reason- 
ably possible consequence would be that a 
monopoly would be created. 


The other words which appear in the 
Statute “injure, destroy or prevent com- 
petition”, need no defining. You should give 
to them their ordinary and the customary 
meaning. 


[Intent Not Necessary] 


Although price discrimination with the 
reasonable possibility of producing the harm- 
ful effects, I have explained, must be estab- 
lished by the evidence, it is not incumbent 
upon the plaintiff, or necessary for it to 
prove that the defendant intended to dis- 
criminate in price, to the extent and in a 
manner that would constitute a violation of 
the law by causingj or tending to cause the 
harmful effects I have mentioned. 

In brief, the intent to lessen the com- 
petition or create a monopoly, or to injure, 
destroy or prevent competition, is not an 
element or factor of the offense created by 
the law. 


[ State Lines] 


A price discrimination may exist if a 
seller exacts different prices from its cus- 
tomers, and the difference is not justified by 
a specific provision of the Statute, where 
one “leg” of the price differential is across 
State lines, and this differential affects or 
has a tendency to affect competition in the 
ways I have mentioned. 


[Different Counties] 


The jury has the right to consider any 
difference in prices charged in El Paso 
County, Texas, on the one hand, and prices 
exacted by it in Dona Ana County, New 
Mexico, on the other. 


[Interstate Commerce Admitted] 


The Atlas Company has admitted that it 
is a Delaware Corporation, with its princi- 
pal place of business at El Paso, Texas. At 
all times material to this case, it has been 
engaged in the manufacture and sale at 
wholesale, of cinder concrete building blocks 
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and other building materials in interstate 
commerce in the States of Texas and New 
Mexico, and that it manufactures such blocks 
of like grade and quality, in El Paso, Texas, 
and sells them in Texas and New Mexico 
for use, consumption or re-sale within the 
United States; that its sales of such blocks 
in New Mexico, are in the course of inter- 
state commerce; and some of its sales of 
such block in New Mexico, are made in 
direct competition with Diamond, the plaintiff. 


[Price Comparison] 


At least two sales are necessary to consti- 
tute a price discrimination. The plaintiff is 
entitled to compare each price exacted by 
Atlas in Dona Ana County, New Mexico, 
with the highest price exacted by Atlas in 
El Paso County, Texas, for a commodity of 
like grade and quality, at or about the same 
time. It is not necessary that such sales 
occur during the same day, week, or month, 
for you to draw this comparison. No arbi- 
trary time limit is provided by law. You 
may compare prices exacted by Atlas dur- 
ing any period in which there has been no 
general advance or reduction in Atlas’ prices. 


[Harmful Effects Necessary] 


You are instructed that the law pro- 
hibiting discrimination in prices does not 
mean that one engaged in interstate com- 
merce can never reduce or lower prices 
in one area, and not make the same reduc- 
tion in other areas where its commodity 
may be sold under different competitive 
or other conditions. Neither does a mere 
difference in price necessarily constitute dis- 
crimination in prices. Price discrimination of 
and in itself, alone, is not forbidden by the law. 


Price discrimination is unlawful where 
the deleterious or harmful consequences I 
have explained to you, are reasonably 
possible. 


[Factors] 


In ascertaining the presence or absence 
of these harmful effects, one factor which 
may be considered, is the price paid by the 
ultimate consumers of Atlas block, as com- 
pared with the prices paid by the ultimate 
consumers of Diamond block. Other fac- 
tors you may consider, include the amount 
of block sold in the area by Atlas, as com- 
pared with the amount sold by Diamond, 
and the reasons given by the purchasers for 
purchasing Atlas block or Diamond block. 
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You may also include in your consider- 
ation, any and all evidence showing or tend- 
ing to show any discounts, special services, 
commissions or facilities of a substantial 
nature, and anything of value, if any such 
have been proved, given to any customer 
that is not available on the same basis to 
all other customers. 


You may also consider the size of both 
the plaintiff and the defendant, their eco- 
nomic power and the relative positions of 
both in the concrete building block industry, 
in the areas where they operate. 


All the factors I have set forth and all the 
facts disclosed by the evidence which throw 
light upon or tend to shed light upon the 
question of the acts prohibited by the 
Statute, and their effect, should be weighed 
by you in determining whether such acts 
did or might be such as might substantially 
lessen competition, or tend to create a 
monopoly, or to injure, destroy or prevent 
competition. 


[Two Purchasers Necessary] 


Because the law declares the forbidden 
price discrimination must occur between 
different purchasers, it is obvious that there 
must be at least two purchasers from the 
common seller of a commodity of like grade 
and quality. Inasmuch as the plaintiff Dia- 
mond Block was not a purchaser from Atlas 
Building Products Company, except on a 
few occasions, the evidence must disclose 
that there were at least two purchasers from 
Atlas, independent and exclusive of Dia- 
mond. In addition to being at least two 
purchasers, the evidence must further dis- 
close that Atlas sold a commodity of like 
grade and quality to different purchasers at 
different prices. 


[Same Area] 


The different prices charged and re- 
ceived by Atlas if such has been shown, 
must be a difference sufficient to constitute 
a price discrimination, as I have defined that 
term to you, for, as I told you, it is not 
every difference in price that constitutes 
price discrimination. For instance, the law 
does not require that a seller must always 
sell at the same price in every area. Cir- 
cumstances or certain conditions may justify 
a lower price in one area than is charged 
in another.. However, where there are at 
least two purchasers in the same area, the 
Atlas Building Products Company would 
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have no right to give one purchaser a price 
advantage over the other. 


[Affirmative Defense—Burden of Proof]. 


An affirmative defense asserted by the 
defendant in its Answer, is that if the de- 
fendant discriminated in prices, as charged 
in the Complaint, such discrimination was 
made in good faith to meet an equally low 
price of a competitor, Where a defendant 
asserts and affirms his defense, such as the 
one I have just outlined to you, the burden 
of proof rests upon the defendant to estab- 
lish his affirmative defense by a prepon- 
derance of the evidence. 


Therefore, I instruct you that even though 
you might believe, by a preponderance of 
the evidence, that the defendant did discri- 
minate in price, as charged in plaintiff’s 
complaint, nevertheless if you are satified 
by a preponderance of the evidence, that 
such discrimination in this case was in 
good faith on the part of the defendant, 
and only to meet an equally low price of 
a competitor, then and in that event you 
should return your verdict in favor of the 
defendant. 

But I further charge you that the right 
given a manufacturer in good faith to meet 
the lower prices of a competitor, does not 
give the right to cut or reduce prices below 
the level of the competitor’s prices and 
thereby create a price discrimination for- 
bidden by law. 


[Prima Facie Case] 


Ineathisncase mac ineeallecivileicasessmatuc 
plaintiff must prove the essential elements 
of its case by a preponderance of the evi- 
dence. However, in a price discrimination 
case, where the plaintiff has established a 
difference in the price of commodities sold 
by the defendant to different customers, 
with one “leg” of the discrimination across 
State lines, where there may be a harmful 
effect on competition, as explained in other 
of these instructions, and the causation and 
damages are established, as provided in 
other instructions, the plaintiff has been— 
has made what is called a prima facie case, 
which means that there is sufficient evidence 
to support a verdict in favor of the plain- 
tiff, unless it is rebutted by the defendant. 
The defendant then has the burden of re- 
butting this prima facie case by showing 
affirmatively, that the difference is justified 
under one of the specific exemptions of 
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the Statute. Such justification must be 
proved by the defendant to your satisfaction. 


The grounds upon which the defendant 
may legally justify price discrimination, 
have been or will be explained to you in 
other instructions. In other words, the 
burden of going forward with the proof, 
under that last instruction, may shift to the 
defendant, but ultimately, all of the elements 
for the plaintiff's Cause of Action must be 
established to your satisfaction, by a pre- 
ponderance of the evidence. 


[Defense Asserted] 


The only justification for price discrimi- 
nation pleaded by the defendant in this 
case, is that of meeting the equally low price 
of a competitor. 


You are instructed that a differential in 
prices charged by defendant to different 
competing customers, does not constitute a 
violation of the law, where such price dif- 
ferentials were made by the defendant in 
good faith to meet equally low prices of a 
competitor. Such meeting of equally low 
prices of a competitor is an absolute defense 
for the defendant. Therefore, if you find 
from a preponderance of the evidence that 
the differentials in prices charged by de- 
fendant to different purchasers were made 
in good faith to meet equally low prices of 
a competitor, you must return your verdict 
in favor of the defendant. 


[Consumer Prices] 


In considering the relative prices fixed, 
you should compare prices at the consumer 
level, that is the level of contractor and 
retail sales. Thus, if you find that the prices 
charged to contractors and at retail for 
Atlas block in the Las Cruces area is 
higher than the price charged to contractors 
and at retail for Diamond block or other 
block, you must return your verdict for the 
defendant. 


[Damages] 


If, after considering the foregoing and 
all the other instructions I shall hereinafter 
give you, you have decided to return a 
verdict in favor of the plaintiff, it will then 
be your duty to decide the case, to decide 
the extent, I am sorry, of the damage sus- 
tained by the plaintiff, and to assess those 
damages at such sum as you may determine 
will fairly and reasonably and adequately 
compensate it for the injury sustained. 
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And the fact that I, as your trial Judge, 
instruct you as to damages, and the fact that 
the defendant’s attorneys have argued the 
question of damages, is not to be interpreted 
by you, either as an expression of opinion 
on my part as to ultimate liability in this 
case, or an admission of liability on the part 
of the defendant’s attorneys. 


[Diminished Net Worth] 


In determining—no, I am sorry. You 
may take into consideration, as one of the 
elements of damage, if any, the extent to 
which the value of Diamond’s property, 
that is, the net worth of its assets, or the 
value of the corporate business, has been 
diminished as a result of the defendant’s 
alleged wrongful acts. 


[Extent of Damages] 


An award of damages must be based on 
evidence presented in the trial of the case, 
and not on speculation or conjecture. How- 
ever, damages in a case of this kind are not 
always capable of precise calculation. The 
fact that the plaintiff has been damaged by 
the acts complained of, must be clearly 
established by the evidence, but the extent 
of the damages may be based on just and 
reasonable inferences, although the result 
will or may be only approximate. 


[Maximum V erdict] 


If you find the issues in favor of the plain- 
tiff, the maximum amount for which you 
may return a verdict is $200,000.00. 


[Time Period | 


I further instruct you in connection with 
damages, that you have heard evidence as 
to the acts and conduct from the year 1948, 
I believe, to the present, but when you come 
to consider the question of damages, if you 
do so, you are limited to that period from 
January 9th, 1952, down to the 8th day of 
August, 1957. Any award made for the 
plaintiffs can only be assessed for injuries 
arising between the dates I have mentioned. 
No damages can be assessed by you, for 
injuries occurring before January 9th, 1952, 
if any such did occur. 


[Proximate Cause] 


On the question of damages, you are in- 
structed that the plaintiff can only recover 
those damages to its block business, if any, 
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which the plaintiff has proved by a prepon- 
derance of the evidence to have been proxi- 
mately caused by the price discrimination, 
if any, of the defendant, with probable harm- 
ful effects as are stated in the Acts, and 
which I have already outlined and explained 
to you. You are instructed that you are not 
allowed to speculate or to surmise as to the 
proximate cause of the damages suffered by 
the plaintiff. The mere fact that the plain- 
tiff has not made as’ large profits over the 
years as the partners hoped, in no way 
proves that such smaller profits were proxi- 
mately caused by acts of the defendant. The 
plaintiff must further satisfy you by a pre- 
ponderance of the evidence, that the dam- 
ages to their business or property were 
caused by injury to its block business, 
brought on by the forbidden action of the 
defendant, as distinguished from losses in 
other businesses conducted by the plaintiffs. 
If the plaintiffs have failed to satisfy you 
by a preponderance of the evidence, as to 
any of these items of causation, then you 
are—you must return your verdict for the 
defendant. f 

You are instructed that, even though you 
should find that the price policies of the 
defendant amounted to actionable price dis- 
crimination, as:elsewhere explained in these 
instructions, the burden of proof is on the 
plaintiff to establish by a preponderance of 
the evidence, any damages that have been 
caused to the plaintiff partnership thereby. 
This means that the burden of proof is on 
the plaintiff to satisfy you by a preponder- 
ance of the evidence, of the cause and 
amount of their damages. Loss of business 
to the plaintiff partnership occasioned by 
their inability to achieve or maintain an in- 
ventory, adequate to maintain a reasonable 
flow of products of the desired number and 
kind for prospective purchasers, or by their 
inability to deliver their products to pur- 
chasers, or by shut-downs in their plant, or 
by failure or interruption of their material 
supply, or by their own failure to bid'on 
business or solicit purchases, cannot be found 
to be caused by the defendant. 

If, therefore, you shall find that the loss 
of business by the plaintiff was caused by 
these or similar factors, or by legitimate 
business competition on the part of the de- 
fendant, then I charge your verdict should 
be for the defendant. 

While I have explained fully to you, that 
no cause of action can exist in favor of the 
plaintiff and against the defendant, unless 
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the plaintiff, Diamond, was injured in its 
business or property by unlawful acts of the 
defendant, the Atlas Company, I desire now 
to make it clear to you that: it must be 
shown by a preponderance of the evidence, 
that there is a causal connection between 
the injuries sustained, if any, and the un- 
lawful acts. If the plaintiff did suffer injury 
in its business, on account of unlawful price 
discrimination by the defendant, the plain- 
tiff is entitled to recover damages from the 
defendant, but although the plaintiff may 
have suffered business losses, and the de- 
fendant may have violated the law in the 
respects I have mentioned, still, if plain- 
tiff’s losses were unrelated to, disconnected 
with and not occasioned by the unlawful 
acts of the defendant, the plaintiff cannot 
recover. 

‘Further, if you should determine from the 
evidence that the plaintiff did sustain losses 
and injury to its business or property, but 
such losses and injuries were occasioned and 
caused by conditions or matters separate 
and distinct and apart from any wrongful 
or unlawtul acts by the defendant, then your 
verdict would have to be in favor of the 
defendant, no matter how serious the losses 
sustained by the plaintiff might have been. 


[Interstate Commerce] 


Heretofore I have mentioned occasionally, 
that in order to constitute a violation of the 
law, the transactions with which the case is 
concerned, must involve interstate commerce. 
In this connection I instruct you that Atlas, 
the defendant, admits that it is engaged in 
interstate commerce. Therefore, you may 
take that fact as proved, and it need not 
concern you when you begin to deliberate 
on your verdict. 


[Robinson-Patman Act] 


During the progress of the trial, you have 
heard a great deal concerning the Robinson- 
Patman Act, and its purposes. In the main, 
I agree with nearly everything the attorneys 
in the case have said about the Act and its 
purposes. Because there has been consider- 
able discussion of it by the respective attor- 
neys, I feel I should further comment on 
that Act. 

As you will observe from the mere read- 
ing of the law, its purpose is to prevent 
those discriminatory practices which might 
lessen competition, or tend to create a mon- 
opoly, or prevent or destroy competition. 
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It was the obvious intent of the Congress 
to enact legislation which would foster and 
promote competition. It was never intended 
that the law should be used as an instru- 
ment to stifle or prevent competition, or as 
a means to create monopolies. While its 
primary purpose was to give some measure 
of protection to the small business, as 
against unlawful practices ‘by strong and 
powerful competition, it does not exclude 
or preclude the large business from entering 
into any field and competing legitimately 
with others engaged in a like business enter- 
prise. 5 
[Guessing at Damages] 


In connection with the ascertainment of 
damages, if under the other instructions 
here given, you shall determine that the 
plaintiff is entitled to recover damages, the 
burden of establishing the amount of their 
damages to your satisfaction, is on the 
plaintiffs. If you shall find that the evi- 
dence as to the amount claimed—of claimed 
damages of the plaintiff is unascertainable 
by reason of errors in principal, in including 
erroneous areas and items, or by reason of 
errors in calculation, then your verdict 
should be for the defendant, The law does 
not permit you to establish damages by 
guess or conjecture. 


[Injury to Plaintiff] 


The law permits a plaintiff injured by 
price discrimination, to recover for damages 
to his business or property resulting there- 
from. If you find from the evidence that 
Atlas violated the laws of the United States 
in any of the manners previously outlined, 
you shall next determine whether or not 
Diamond suffered any injury to its business 
or property by reason thereof. 


[Lost Profits] 


In determining damages, if any, you may 
consider as one of the elements, any profits 
that may have been lost by Diamond in its 
cinder concrete building ‘block business. 


[Diminished Assets] 


You may take—you may further take into 
consideration as one of the elements of dam- 
ages, if any, the extent to which the value of 
Diamond Block’s property, that is, the net 
worth of its assets, or the value of the cor- 
porate—the value of its business has been 
diminished as a result of defendant’s alleged 
wrongful acts. 
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[Instructions Considered as a Whole] 


If, in these instructions, any rule, direc- 
tion or idea be stated in varying ways, no 
emphasis thereon is intended by me, and 
none must be inferred by you. For that rea- 
son you are not to single out any certain 
sentence or any individual point or instruc- 
tion, and ignore the others, but you are to 
consider all the instructions as a whole, and 
to regard each in the light of all of the 
others. 


[Prejudices] 


You have no right to allow your preju- 
dices or your sympathies, or what may be 
the consequences of your verdict, to affect 
your verdict, but you are bound by the oath 
you have taken, to decide the case according 
to the evidence as you have heard it, and 
the instructions as given you by the Court. 


[Arguments of Counsel] 


You are to determine—no, you are to de- 
pend, I mean, for the evidence upon your 
memories, and not upon the statements of 
counsel. The arguments of counsel are not 
evidence, nor are they to be taken as correct 
statements of the law, if contrary to that 
which is given you by the Court. 


I believe yesterday afternoon, however, I 
did explain the value of arguments of coun- 
sel, and that you should listen attentively to 
them. 


And in deciding the case, you should not 
consider as evidence, the statements of 
counsel in your presence, nor testimony 
which may have been ruled out or with- 
drawn by the ‘Court from your considera- 
tion, nor should you conjecture what would 
or would not have been the answer to ques- 
tions which the Court may have ruled could 
not be answered. 


[Judges of the Facts] 


You are the sole judges in this case, of the 
credibility of the witnesses and the weight 
to be given to their testimony. And for that 
purpose you may consider the fairness or 
the unfairness, the prejudice, bias or inter- 
est in the result of your verdict, if any, of 
any witness who has testified before you, his 
demeanor while testifying, his apparent care- 
fulness and fairness on the stand, his op- 
portunity to know and correctly relate the 
facts, the probable or improbable nature of 
the stories they tell, and determine from 
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the whole of the evidence, where the truth 
in this case lies. 


_ If you believe that any witness has know- 
ingly testified falsely as to any material 
point or fact in the case, you are at liberty 
to disregard the whole or any portion of the 
testimony of such witness, unless the same 
is corroborated by other competent evidence 
in the case, which you believe to be true. 

You are the sole judges of all questions 
of fact in this case. 


[Two Forms of Verdict] 
I hand you two forms of verdict, the first: 


“Verdict No. 1. We, the jury, find 
the issues in favor -of the plaintiff and 
against the defendant, and assess plain- 
tiff's damages in the amount of $........” 
_ “Verdict No. 2. We the jury, find the 
issues in favor of the defendant and against 
the plaintiff.” 


[Unanimous Agreement| 


You will now retire, elect one of your 
number as your foreman, and when you 
have unanimously agreed upon a verdict, 
you will have your foreman sign that ver- 
dict upon which you have unanimously 
agreed and said verdict will be returned into 
Open Court. 


You may now retire. 


Judgment 
[Damages] 


This Cause having regularly come on for 
trial on the 7th day of April, 1958 through 
the 16th day of April, 1958, both inclusive, 
in the United States District Court for the 
District of (New Mexico sitting at Santa Fe, 
New Mexico; the plaintiffs appearing in 
person and by their attorneys, Garland, 
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Sanders & Martin and Dee C. Blythe, and 
the defendant appearing by its Vice-Presi- 
dent, Milton Stoval, and its attorneys, Scott, 
Hulse, Marshall & Feuille and Rodey, Dick- 
ason, Sloan, Akin & Robb. A jury of twelve 
persons was regularly impaneled to try said 
action and witnesses on the part of plaintiff 
and defendant were sworn and examined. 
After hearing the evidence, the arguments 
of counsel and instructions of the Court, the 
jury retired to consider their verdict and 
subsequently returned into ‘Court and, being 
called, answered to their names and say: 


“We, the jury, find the issues in favor 
of the plaintiff and against the defendant, 
and assess the plaintiff's damages in the 
sum of Ten Thousand ($10,000.00) Dol- 


lars.” 
[Attorneys Fees] 


And the plaintiffs now moving the Court 
for entry of judgment and that they recover 
threefold the damages by them sustained, 
and the costs of suit, including a reasonable 
attorney fee as provided by law in such 
cases; and the Court finding that said sum 
of Ten Thousand ($10,000.00) Dollars should 
be trebled and that the sum of $8,000 is 
a reasonable attorney fee, and having or- 
dered judgment in accordance therewith as 
provided by law in such cases; 

Now, Therefore, It Is Considered and 
Adjudged by the Court that the plaintiffs, 
J. D. Strode and Neil Lidstone, doing busi- 
ness as Diamond Block & Gravel Company, 
do have and recover of and from the said 
defendant, The Atlas Building Products 
Company, a corporation, the sum of $38,000.00, 
and interest thereon from the date hereof 
at the rate of six (6%) percent per annum, 
together with plaintiffs’ costs to be taxed. 

Done in Open Court on this the 12th day 
of May, 1958. 


[769,111] Paramount Pad Co., Inc. v. Hyman Baumrind et al. 


In the New York Court of Appeals. No. 112, Decided June 25, 1958. 
Appeal from a judgment, entered February 28, 1958, upon an order of the Appellate 


Division of the Supreme Court in the first judicial department, which modified and, as 
modified, affirmed two orders of the Supreme Court at Special Term (Watter A. LyNcu, 
J.), entered in New York County, granting motions by defendants for orders dismissing 
the complaint. By the modification, the Appellate Division granted plaintiff leave to serve 
a further amended complaint. Plaintiffs did not serve a further amended complaint but 
asked the court at Special Term to enter judgment for defendants and, upon a cross 
motion by defendants, the judgment was entered. 
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New York Antitrust Law 


Combinations and Conspiracies Under New York Antitrust Law—Employee Agree- 
ment Not to Compete—Antitrust Violations as Defense—A company could not maintain 
an action for the breach, or for inducing the breach, of a contract under which an employee 
agreed not to solicit the company’s customers for a period of three years in consideration 
of the payment to him of $3,000, not to divulge the names of the company’s customers, 
and not to accept any position in the industry in which the company was engaged without 
permission of the company. The restrictions imposed were more extensive than the legiti- 
mate interests sought to be protected and were therefore invalid. Absent a breach of 
confidence, an employer cannot exact from a former employee an agreement to refrain 
from putting to use the experience gained while working at his trade. The contract was 
contrary to the public policy of New York as expressed in its antitrust law; therefore, 


the action could not be maintained. 


See Combinations and Conspiracies, Vol. 1, J 2319.34, 2407.34. 

For the appellant: Irving Levine, New York, N. Y. 

For the respondents: Orrin G, Judd, Christopher J. Taylor, and Harold J. Reynolds, 
New York, N. Y., for Maurice Uchitel and another, Morris J. Junger and Charles E. 
McGuinness, New York, N. Y., for Hyman Baumrind. 


[Breach of Contract] 


Per Curtam [Jn full text]: The amended 
complaint of Paramount Pad Co., Inc., al- 
leged two causes of action; one against 
defendant Baumrind for breach of contract, 
the other against Easter Shoulder Pad Corp. 
and its president, for inducing the breach, 
seeking damages in the amount of $75,000 
against the defendants. in each cause of 
action. 


[Agreement Not to Compete] 


The contract provides that Baumrind, who 
had left the employ of Paramount six months 
prior to the execution of the agreement, 
would not solicit as a salesman, directly or 
indirectly, Paramount’s customers for a period 
of three years in consideration of the pay- 
ment to him of the sum of $3,000. It fur- 
ther provides that Baumrind would not 
divulge the names of Paramount’s customers. 
Lastly, it provides that Baumrind must ob- 
tain the written permission of Paramount 
before he could accept any position in the 
shoulder pad industry. 


[Unreasonable Restriction] 


The restrictions set forth in the agree- 
ment exceed the degree of protection to 
which Paramount was entitled in order to 
preserve its legitimate interests. On its 
face the agreement unreasonably prevents 
the former employee, Baumrind, from pur- 
suing his occupation where no harm would 
come to Paramount. Where the restraint 


imposed is more extensive than the legiti- 
mate interests sought to be protected, the 
restraint is invalid. Absent a breach of 
confidence, an employer cannot exact from 
a former employee an agreement to refrain 
from putting to use the experience gained 
while working at his trade. (Kawmagraph 
Co. v. Stampagraph Co., 235 N. Y. 1, 9; 


Clark Paper & Mfg. Co. v. Stenacher, 236 


N. Y. 312, 320; cf. Lynch v: Bailey, 300 
N.Y. 615.) 


[Action Barred] 


This contract is contrary to the public 
policy of the State (General Business Law, 
§ 340). Hence an action may not be main- 
tained for its breach, nor for inducing. its 
breach, 


In order to appeal as of right plaintiff 
had a judgment absolute entered waiving 
the Appellate Division’s modification. Since 
the restraint in the contract here extends 
far beyond the interests sought to be pro- 
tected, no useful purpose will be served in 
granting leave to amend the complaint. 


[Dismissal Affirmed] 


Accordingly the judgment of the Appel- 
late Division should be affirmed, insofar as 
it dismissed the complaint, with costs. 


Chief Judge Conway and Judges DesMonp, 
Dyer, Futp, FRogsser, VAN Vooruis and 
BurKE concur. 


Judgment affirmed. 
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Bernardino, Inc. v. Orange Belt District Council of Painters No. 48 


[T 69,112] Orange Belt Chapter Painting and Decorating Contractors Association of 
San Bernardino, Inc., et al. v. Orange Belt District Council of Painters No. 48, an Unincor- 
porated association, et al. 


In the Superior Court of the State of California, in and for the County of San 
Bernardino. No. 89672. Dated July 17, 1958. 


California Antitrust (Cartwright) Act 


Combinations and Conspiracies—Application of State Antitrust Laws to Labor Unions 
—Contract Restricting Use of Labor Saving Devices.—Labor unions’ proposed contract 
provisions limiting the use of paint rollers and spray equipment, regulating the size of 
brushes used, and prescribing certain health and safety regulations governing the spraying 
of paint were not illegal restraints of trade under the antitrust laws of California, and the 
unions’ use of legally approved coercive measures against associations of contractors to 
obtain acceptance of the provisions was not unlawful. An agreement, the purpose of which 
is the restriction of the use of labor saving devices that displace workmen, involves a lawful 
labor objective as it is an effort to maintain employment. Combinations of workmen are 
not illegal unless the primary purpose is a restraint of trade or unless the direct effect of 
the combination is a restraint of trade. The real purpose of the unions was not to restrict 
commerce but to extend labor opportunities and eventually obtain advantages in wages 
and hours of employment. The unions had a right to protect themselves against future 
changes in the labor market. 


See Combinations and Conspiracies, Vol. 1, J 2441.05, 2449.05. 


Combinations and Conspiracies—Conflicts in State and Federal Laws—Building Con- 
struction—Interstate or Intrastate Commerce.—In an action by associations of contractors 
charging that painters’ unions unlawfully sought to obtain acceptance of contract provisions 
which restricted the use of labor saving devices, it was found that the associations were 
not engaged in interstate commerce, and that the facts of the case did not bring it within 
the federal antitrust laws prohibiting restraint of trade in interstate commerce. The build- 
ing construction business, generally, is a local affair. Therefore, the law of California 
governed the decision in the case. 


See Combinations and Conspiracies, Vol. 1, J 2035.213, 2401.05. 


Combinations and Conspiracies—Combinations and Conspiracies Under State Antitrust 
Laws—Procedure—Injunctions—Motion to Dismiss for Mootness.—In an action by asso- 
ciations of contractors against labor unions seeking an injunction, damages, and declara- 
tory relief, the defendants’ motion for dismissal on the grounds of mootness was denied. 
While agreements which were claimed to violate the antitrust laws of California had 
expired, the claim for damages, the prayer for declaratory relief, and a stipulation that a 
controversy existed between the parties presented live issues. 


See Combinations and Conspiracies, Vol. 1, {| 2421.05. 


Combinations and Conspiracies—Combinations and Conspiracies Under State Anti- 
trust Laws—Procedure—Pleadings—Motion to Dismiss for Non-Joinder—In an action 
by associations of contractors against labor unions for allegedly unlawful acts in securing 
acceptance of provisions which restricted the use of labor saving devices, the defendants’ 
motion to dismiss for non-joinder of parties plaintiff was denied. The contractors’ asso- 
ciations which were not joined as plaintiffs were not indispensable parties to an action 
seeking an injunction and damages on account of allegedly illegal acts directed toward 
the plaintiffs for their refusal to agree to the proposed provisions. 


See Combinations and Conspiracies, Vol. 1, | 2425.05. 
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Bernardino, Inc. v. Orange Belt District Council of Painters No. 48 


Opinion 
[Nature of Case] 


Martin J, CouGHuin, Judge [Jn full text]: 
The complaint in this case alleges several 
causes of action, i. e., for an injunction, 
damages and declaratory relief. 


[Mootness] 


1. The motion to dismiss upon the ground 
that all issues before the Court are moot, is 
denied. (Honan v. Title Insurance and Trust 
Company, 9 C. A. (2d) 675). Even though 
the provisions of Section X and XIII “ex- 
pired July 1, 1957” and the agreement under 
consideration terminated June 30, 1958, the 
allegations of the complaint respecting dam- 
ages as a result of allegedly unlawful acts 
of the defendant with respect to the pro- 
posed changes in said Sections, present 
issues which are not moot. Likewise, the stip- 
ulation that a controversy exists between 
the parties, and the prayer in plaintiffs’ 
complaint for declaratory relief respecting 
the illegality of Sections X and XIII of 
Exhibit “B” attached thereto, present live 
issues. 


[Non-J oinder] 


2. The motion to dismiss for non-joinder 
of parties plaintiff is denied. 


The court is of the opinion that: 


(a) The signatory contractors associa- 
tion who have not been joined as plaintiffs 
are not “indispensable parties” within the 
rule set forth in Bank of California v. Su- 
perior Court, 16 Cal. (2d) 516. 


(b) The provisions of Section X and 
XIII of the “Tri-County Joint Committee 
Agreement” of July 1, 1955, expired July 
1, 1957 (Stipulation of Facts, p. 4, 1s 20-25); 
the proposed amendments to said Sections 
X and XIII (Exhibit “B” attached to com- 
plaint) were not binding on plaintiffs, even 
though accepted by three of the five con- 
tractors associations signatory to the 
“Agreement,” and any proposal submitted 
to referendum under the provisions of Sec- 
tion XIX of the “Agreement,”: did not bind 
any signatory not agreeing thereto. No- 
where in said contract is there a provision 
that amendments thereto or changes therein 
may be effected when agreed to by a 
majority of the contractors associations 
signing the same, any more than they could 
be effected by agreement of a majority of 
all the signatories thereto. 
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(c) The alleged illegal acts by the de- 
fendants, as set forth in the complaint, were 
directed toward the plaintiffs because of 
their refusal to agree to the proposed amend- 
ments. The other contracting associations 
are not indispensable parties to this action 
seeking an injunction and damages on ac- 
count of those illegal acts. If, in 1957, 
these alleged illegal acts had been directed 
toward plaintiffs, to compel them to execute 
the “Agreement” of July 1, 1955, obvi- 
ously, other contractor associations, which 
already had signed the agreement, would 
not be indispensable parties to an action 
such as the one now before the court. The 
situation under consideration is analogous. 


[No Interstate Commerce] 


3. In view of the foregoing determina- 
tion; the conclusion by this court that the 
contractor associations signatory to the 
agreement were not engaged in a joint 
effort; and the stipulation of facts, the court 
finds that the plaintiffs are not engaged in 
interstate commerce; sustains the objection 
to the admission of evidence respecting the 
same; and finds against the defense of lack 
of jurisdiction based upon the alleged ex- 
istence of such interstate commerce. 

The facts of this case do not bring it 
within either the federal antitrust laws pro- 
hibiting restraint of trade in interstate com- 
merce or those involving labor-management 
relations affecting interstate commerce. The 
building construction business, generally, is 
a local affair. 

4. For the reasons heretofore noted, the 
law of the State of California governs the 
decision in this case. However, the de- 
cisions of the courts of other jurisdictions 
may be considered in determining the status 
of that law. 


[Provisions Legal] 


5. This Court is of the opinion that the 
provisions of Sections X and XIII which 
were proposed as amendments to the “Tri- 
County Joint Committee Agreement” are 
not illegal and that the defendants’ use of 
legally approved coercive measures to ob- 
tain acceptance of the same was not un- 
lawful. 


[Restraint of Trade] 


The court has considered the contention 
of the plaintiffs that a contract containing 
the proposed amendments would be illegal 
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under the law of the State of California, 
particularly the Cartwright Act, which pro- 
hibits combinations in restraint of trade, 
the prevention of competition and other 
deleterious practices, but disagrees with 
this contention and the argument in support 
thereof on the following basis: 


(a) The business of painting “is itself 
trade or commerce.” (O’Shea v. Tile 
Layers Union [1957 Travr Cases { 68,891], 
1S SC. BAGy (2d) 9373;) 376). 


(b) The provisions of said proposed 
amended Sections X and XIII are restric- 
tions upon methods of applying paint which 
are a part of the business of painting and, 
to this extent, are restraints upon trade or 
commerce. (O'Shea v. Tile Layers Union 
{1957 Trape Cases { 68,891], 155 C..A. (2d) 
37355370). 


(c) Likewise, that the business of manu- 
facturing and selling roller and spray 
equipment is trade or commerce, and the pro- 
posed revisions, insofar as they restrict or 
curtail the use of such equipment, are re- 
strictions upon trade or commerce. 


[Legal Restraint of Trade] 


(d) If the primary purpose of a com- 
bination is to withhold or restrict labor for 
the improvement of conditions of employ- 
ment, an agreement effecting such a com- 
bination is not prohibited by law. 


“re 


... it is the legislatively declared 
public policy of this State that the in- 
dividual ‘workman’ shall have full free- 
dom of organization for purposes of 
collective bargaining (Lab. Code, § 923), 
and that such organization does not vio- 
late the Cartwright Act, (Bus. & Prof. 
Code, § 16703).” 

L. A. Pie Bakers Assn. v. Bakery Drivers 
[1954 Trape Cases § 67,657], 122 C. A. (2d) 
237, 241. A combination of workmen for 
the purpose of bettering their wages, hours, 
or other conditions of employment, does not 
violate the law. An agreement proposed by 
them, containing “a lawful labor objective 
having some reasonable connection with 
wages, working conditions and the right of 
collective bargaining” is excluded from the 
provisions of the statute. 
Assn. v, Bakery Drivers [1954 TRADE CASES 
{ 67,657], 122 C. A. (2d) 237, 240). 
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(L. A. Pie Bakers: 


[Purpose and Effect] 


(e) However, as noted, the labor objec- 
tive sought must be lawful. 


If the primary purpose of the combina- 
tion involves a restraint upon trade or com- 
merce, the combination is illegal, even though 
the wages, hours or other working con- 
ditions of the employees involved may be 
improved as an incident of such com- 
bination. 


The same conclusion results if the direct 
effect of the combination is to restrain trade 
or commerce, even though the purpose of 
such restraint is to improve the working 
conditions of the employee. (Kold Kist v. 
Amalgamated Meat Cutters [1950-1951 TrapE 
Cases § 62,695], 99 C. A. (2d) 191). 


“In the Kold Kist case the primary pur- 
pose of the agreement was to interfere 
with the trade in, and to prevent the sale 
of, frozen meats, and it had that direct 
effect.” 


L. A. Pie Bakers Assn. v. Bakery Drivers 
[1954 Trape Cases {[ 67,657], (122 C. A. (2d) 
Zo eAly)s 


(f) On the other hand, if a restraint upon 
trade or commerce occurs as an incident to, 
or indirect effect of, a combination seeking 
improvement in wages, hours or other 
working conditions, the combination is not 
illegal. (L. A. Pie Bakers Assn. v. Bakery 
Drivers [1954 Trape Cases { 67,657] 122 C. 
A. (2d) 237; United States v. Bay Area Paint- 
ers, 49 Fed. Supp. 733; United States v. Car- 
voz20, 37 Fed. Supp. 191, aff. 313 U. S. 539, 85 
L. Ed. 1508). The restraint on trade in such 
cases is “incidental, indirect, and remote.” 
(Industrial Assn. of S. F. v. Umited States, 
268 U. S. 64, 69 L. Ed. 849, 855). 


In the L. A. Pie Bakers case (L. A. Pie 
Bakers Assn. v. Bakery Drivers {1954 TRADE 
Cases {| 67,657], 122 C. A. (2d) 237, 243) the 
Court said: 


“ 


. ... the, proposed agreement .. . 
is within the area of a lawful labor ob- 
jective since it has some reasonable rela- 
tion to working conditions and the right 
and purposes of collective bargaining. 
It is therefore excluded from the purview 
of the Cartwright Act.” 


Whereas, with respect to the agreement 
before it, the court in the Kold Kist case 
(Kold Kist v. Amalgamated Meat Cutters 
[1950-1951 TrapE Cases 62,695], 99 C. A. 
(2d) 191, 198) said: 
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“ | |, there is no true relation between 
the state obiective and the means pro- 
posed to be used to accomplish it.” 


[Lawful Objectives] 


(g) The court is of the opinion that the 
primary purpose of the contract provisions 
are lawful labor objectives and that the 
direct effect thereof is not to restrict trade 
or commerce. 


[Labor Saving Devices] 


The provisions of the proposed Section 
X and XIII limit the use of paint rollers 
and spray equipment; regulate the size of 
brushes used; and prescribe certain health 
and safety regulations governing the spray- 
ing of paint. There is no agreement that 
the contractors shall not buy or use rollers 
or spray equipment. To the contrary, the 
application of paint by rollers and spraying 
is agreed upon with respect to specifically 
described surfaces. From the “Stipulation 
of Facts” it appears that ‘fon numerous 
surfaces upon which their use is restricted 
by the contract, the pan roller, pressure-fed 
roller and spraying machine method of 
applying paint is substantially more efficient 
and rapid in applying paint than the brush 
method As a result plaintiffs 

. . can effect a substantial saving in cost 
by requiring fewer men to do a larger 
volume of work. The savings to plaintiffs, 
in cost, by removal of the restrictions found 
in Sections X and XIII would be not less 
than 30 per cent of each plaintiffs’ current 
payroll.” Other provisions of the contract 
fix wages, hours and other working condi- 
tions. It is apparent that the “saving in 
cost” referred to in the “Stipulation of 
Facts” is based on the pay-scale agreed 
upon in this contract, which contemplates 
the use of the brush method rather than 
the roller or spray method, except as to 
certain specified surfaces. The purpose and 
effect of Sections X and XIII must be de- 
termined in the light of all the provisions 
in the contract. 


It is a matter of common knowledge 
that the workman’s share in technological 
progress is passed on to him through an 
increase in wages and a reduction in hours 
of employment. The force which a labor 
union may produce to speed up the ordinary 
economic and social processes which effect 
such a distribution is not in restraint of 
trade. 
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[Bargaining for Kind of Service] 


Generally speaking, the hourly wage of 
the operator of a power shovel is greater 
than that of a “pick and shovel” man. 


The contract in question proceeds with a 
negative approach to the problem at hand. 
In substance, it provides that “pick and 
shovel” wages shall be paid for “pick and 
shovel” services, and for such services alone. 
True, the contract in this case is more com- 
plex; the wages agreed upon are paid for a 
combination of services; but only this com- 
bination of services, and no others, may be 
required for the wages paid. If an em- 
ployee is entitled to bargain collectively con- 
cerning with whom he shall work, (McKay 
v. Retail Auto S. L. Union No. 1067, 16 C. 
(2d) 311, 322) he certainly has the right to 
bargain in like manner with respect to the 
kind of service he shall render for the price 
agreed to be paid. The fact that he defines 
his service in a negative manner does not 
render the object of his agreement unlawful. 


[Distribution of Benefits] 


The object of this contract is to effect not 
only a distribution of the benefits of tech- 
nological progress through the adjustment 
of wages, but also through contemporaneous 
adjustment of working hours. The work- 
man is entitled to his share of the benefit of 
labor saving devices. A course of conduct 
which will eventuate such a distribution is 
a lawful labor objective. The place of the 
“Tri-County” agreement in such a process 
is foundational. Where the cost of a paint- 
ing job with or without time saving equip- 
ment is equal, and the demand is static, a 
share of the time saved will be passed on 
to the workman. 


[Effort to Maintain Employment] 


In a society where there has not been an 
adjustment of wages to the saving of time 
afforded by the use of new techniques and 
devices, and such saving may result in an 
oversupply of labor, cutting down the amount 
of employment, an agreement to prevent 
such has a lawful labor objective. Such a 
contract concerns itself with conditions of 
employment and has been referred to as an 
effort to obtain, extend and preserve em- 
ployment opportunities. (United States v. 
American Federation of Musicians, 47 Fed. 
Supp. 304, aff. 318 U. S. 741, 87 L. Ed. 1120). 
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Bernardino, Inc. v. Orange Belt District Council of Painters No. 48 


Stated in another way: An agreement, 
the purpose of which is the restriction of the 
use of labor saving devices that displace 
workmen, involves a lawful labor objective 
as it is an effort to maintain employment. 
(United States v. Carrozzo, 37 Fed. Supp. 191, 
aff. 313 U. S. 539, 85 L. Ed. 1508; United 
tg v. Bay Area Painters, 49 Fed. Supp. 


“ce 


. Where the demands of the union 
for certain ‘terms and conditions of em- 
ployment,’ considered apart from their 
activities in obtaining them, appear rea- 
sonable, an acceptance thereof by the em- 
ployers should not render them unreasonable 
and unlawful, even thought indirectly a 
restraint on . commerce may result, 
so long as such restraint is not the direct 
intent of the agreement.” 

United States v. Bay Area Painters and 

Decorators Joint Committee, 49 Fed. Supp. 

TSo 73S: 


[Union Objective] 


The real purpose of the unions in the 
case at bar was not to restrict commerce 
but to extend labor opportunities and 
eventually obtain advantages in wages and 
hours of employment. 

In the language of the court in L. A. Pie 
Bakers Assn. v. Bakery Drivers {1954 TrapE 
CASES J 67,657], 122 C. A. (2d) 237, 240, the 
contract in question has “a lawful labor 
objective having some reasonable connec- 
tion with wages, working conditions and 
the right of collective bargaining.” 

The cases cited by plaintiffs are not in 
conflict with this Court’s decision, In the 
Alpha Beta Food Markets, Kold Kist and 
O’Shea cases the trial court had made a 
finding of fact that the primary purpose of 
the employee groups was to restrict trade. 
In the O’Shea case, the court noted the 
anomaly of this finding, which was contrary 
to the contention made by the prevailing 
party. (O’Shea v. Tile Layers Union [1957 
TRADE CASES § 68,891], 155 C. A. (2d) 373, 
O77) 

The situations in the cases of Overland 
Pyblishing Co. v. H. S. Crocker Co., 193 Cal. 
109, and Bautista v. Jones, 25 Cal. (2d). 746, 


are not comparable to the one at hand. 


[Exclusion of Evidence] 


6. The objection of defendants to the 
admission of testimony re the “Fort Worth, 
Texas experience” is sustained. 


Whether or not the removal of restric- 
tions on the use of the roller and spray 
painting equipment would increase employ- 
ment among members of the defendant 
unions depends upon many factors. 


Moreover, even though the removal of 
such restrictions might increase such em- 
ployment, the provision of Section X and 
XIII, in connection with other provisions 
in the contract under consideration, have a 
reasonable relation to lawful labor objec- 
tives, i. e., the increase of wages, the low- 
ering of hours of employment and the 
maintenance and extension of labor oppor- 
tunities. 


For both of the foregoing reasons the 
Fort Worth experience is immaterial to a 
determination of the issues in this case. 


There is no showing that the same condi- 
tions exist in Fort Worth as exist in San 
Bernardino. 


Even if this were true the unions had a 
right to protect themselves against future 
changes in the labor market. Moreover, the 
contract in question has a potential reason- 
able relation to other lawful labor objec- 
tives. Besides, the defendants are agreeing 
to do a particular kind of work for a par- 
ticular price, and to effect their intention 
they exclude other specifically described 
kinds of work which are not to be included 
in that price. 


[Judgment] 
Preliminary orders and findings of fact 


will be made and a judgment rendered for 
defendants in accord with this opinion. 


Order 


1. Motion to dismiss upon the ground 
that the issues before the court are moot is 
denied. 


2. Motion to dismiss for non-joinder of 
parties plaintiff is denied. 

3. Objections to testimony with respect 
to interstate commerce is sustained. 

4. Objections to testimony re the Fort 
Worth, Texas experience is sustained. 

Judgment will be for the defendants. De- 
fendants will prepare Findings of Fact and 
Judgment accordingly. Written opinion is 
attached. 
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[7 69,113] The People of the State of New York v. Stephen Spiak. 
In the Court of Special Sessions of the City of New York, County of New York, 
Part III. Docket No. 5155-1958. Dated June 10, 1958. 


New York Antitrust (Donnelly) Act 


Combinations and Conspiracies Under State Laws—Procedure—Witness Before State 
Hearing—Immunity from Prosecution.—A witness, before a hearing conducted by the 
Attorney General of New York, who refused to answer a number of questions relevant 
to an investigation of alleged monopolistic practices of certain companies was found 
guilty of a misdemeanor under the Donnelly Act for refusing to answer after having 
been granted immunity under that statute. The witness’ contention that his refusal to 
answer was not without reasonable cause since the immunity granted to him by the 
Attorney General of New York did not protect him against prosecution in the federal 
courts was rejected as having no basis in law. It is sufficient, under the Constitution, if 
a state immunity statute extends complete protection in the state courts. The defendant’s 
further contention that he had cause to be apprehensive of federal prosecution since he 
had also refused to answer questions when called before a federal Congressional committee 


was not sufficient to indicate that any federal proceeding was pending against him. 
See Combinations and Conspiracies, Vol. 1, { 2417.34. 


For the plaintiff: Louis J. Lefkowitz, Attorney General of the State of New York 
(Joseph A. Ruggiero, Assistant Attorney General). 


For the defendant: Albert N. Romano, Yonkers, N. Y. 


Decision 
[Antitrust Investigation] 


BENJAMIN GASSMAN, Judge [In full text]: 
The defendant is charged with a violation 
of Section 343 of the General Business Law 
in that, on February 13, 1958, when he 
appeared with counsel at a hearing con- 
ducted by the Attorney General of the State 
of New York pursuant to Article 22 of the 
General Business Law, in an investigation 
concerning alleged monopolistic practices of 
the Westchester Carting Company and others, 
and was duly sworn as a witness, he refused 
to answer a number of questions relevant 
to that investigation. 


[Witness’ Refusal to Answer] 


The minutes of the hearing before the 
Attorney General (People’s Exhibit 1) show 
that after the defendant was duly sworn as 
a witness, the Assistant Attorney General 
who conducted the hearing duly warned him 
of his Constitutional rights. He was then 
asked seven questions as to whether he was 
employed by certain firms, among which 
was the Westchester Carting Company; one 
question as to whether he knew one Nick 
Batteni, and another question as to whether 
he was ever convicted of any crime. In 
each instance, the defendant refused to 
answer on the ground that his answer might 
tend to incriminate him, and he cited the 
Fifth Amendment to the Constitution.of the 
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United States. Following each such refusal 
to answer, the Assistant Attorney General 
directed him to answer, advising him that 
such direction conferred immunity upon 
him, and informing the defendant that “if 
you refuse to answer after I have granted 
you immunity, you are subjecting yourself 
to arrest and possible imprisonment.” The 
defendant, however, persisted in his refusals 
to answer. 
[Misdemeanor] 


Section 343 of the General Business Law 
authorizes the Attorney General to conduct 
investigations, such as the one at which 
defendant was sought to be examined under 
oath. The Attorney General, his deputy, 
assistant, or any other person, designated 
by him is empowered to subpoena wit- 
nesses, compel their attendance, examine 
them under oath before himself, a magis- 
trate, a court of record, or a judge or justice 
thereof. It also provides that if a person 
in attendance upon such inquiry shall with- 
out reasonable cause refuse to answer a 
question when ordered to do so by the 
officer conducting such inquiry, he shall 
be guilty of a misdemeanor, punishable by 
a fine of not more than $1,000 or imprison- 
ment for not more than one year, or both. 


[Immunity] 


Section 345 of the General Business Law 
authorizes the Attorney General to “confer 
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immunity in accordance with the provisions 
of Section 2447 of the Penal Law.” 


[No Immunity from Federal Prosecution] 


It is the defendant’s contention that his 
refusal to answer the questions was not 
without reasonable cause, because the im- 
munity granted to him by the Attorney 
General protected him only against prosecu- 
tion in the State courts, but not against 
possible prosecution in the Federal courts. 
This contention has no basis in law. 


“It is well established that a witness 
cannot refuse to testify because the immu- 
nity afforded him does not extend to 
possible prosecution in other jurisdic- 
tions. All that a State is required to do, 
is to give protection against the use of 
the witness’ testimony in its own courts. 
If the law does that, as the statute here 
purports to do, that is sufficient to satisfy 
the Constitutional requirements against 
self-incrimination.” (In re Herlands, 204 
Misc. 373, 375). 


In Dunham v. Ottinger, 243 N. Y. 423, the 
Court of Appeals at page 438, said: “The 
main claim is that the statute does not 
properly safeguard him (defendant) by pre- 
cluding the use of his testimony in criminal 
proceedings which might be instituted by 
the Federal Government. This is true. The 
statute does not purport to give and could 
not give protection against such a prosecu- 
tion. It does give ample protection against 
the use of such testimony in our own tri- 
bunals and it is perfectly well established 
that this is sufficient immunity; that all that 
the State is required or can do is to give 
immunity against its own processes and, if 
it has done that, as this statute does it, it 
has satisfied the requirements of the Con- 
stitution.” 


[Separate Sovereignties] 


The above decisions are based upon the 
historic principle that the State and the 
Federal governments operate as separate 
and distinct sovereignties, and that, gen- 
erally speaking, each acts independently 
within its own sphere. Hence the sufficiency 
of the exemption afforded by a State im- 
munity statute depends on whether the 
statute extends complete protection to a 
party against prosecution in the State courts 
and the use of compelled testimony therein. 
If it does, then the privilege of refusing 
to testify on the ground of self-incrimination 
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no longer exists and the refusal to answer 
questions is without reasonable cause. 


The history and development of the rule 
granting a witness the privilege of refusing 
to give self-incriminating testimony was 
fully traced by Professor Wigmore in his 
Treatise on Evidence (Chap. 78), wherein he 
stated the following: “It is not in the power 
or duty of one State, or of its courts, to be 
concerned in the criminal law of another 
State. For the former there is but one law, 
and that is its own. The boundaries of our 
Constitution and our sovereignty are co- 
extensive. A Constitution is intended to 
protect the accused against the methods of 
its own jurisdiction and no other. The 
Court’s view, as well as its functions, should 
be confined to its own organic sphere. 
Practical considerations also deter. The 
Court of one State knows nothing of the 
policies and rules of other systems; and 
it risks error and adds great burdens in 
attempting to master them. Further it 
cannot well know the probabilities of danger 
of prosecution under another system. * * * 
Even if it could ascertain these elements 
of probability it could not define any work- 
able rule for measuring them. The only 
conceivable rule would be that when an act 
was by any possibility capable of being 
treated as criminal by the law of any other 
sovereignty, the privilege should protect it. 
That such a rule should seriously be suggested 
seems incredible.” 


[Federal Immunity Statute] 


The question before us has also been 
considered by the Supreme Court of the 
United States in Hale v. Henkel, 201 U. S. 
43. In that case, a witness was questioned 
before a Federal Grand Jury in a criminal 
proceeding under the Sherman Anti-Trust 
Law. The Federal statute afforded ample 
immunity to any witness testifying in such 
a proceeding. The defendant however, re- 
fused to testify upon the ground that the 
Federal immunity statute would not protect 
him in any prosecution which might be 
initiated by the State of New York under a 
similar anti-trust statute of New York. He 
claimed that he was privileged to refuse to 
give testimony in the Federal courts which 
might incriminate him in any proceeding 
in the State courts. The objection raised 
the precise question now presented here and 
it was answered against the contention of 
that witness. It was conceded that. the 
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Federal immunity statute would afford no 
protection in a State prosecution, but not- 
withstanding, the court refused to recognize 
the claim of privilege, saying, at page 68: 
“The further suggestion that the Federal 
statute offers no immunity from prosecution 
in the State courts was also considered in 
Brown v. Walker, 161 U. S. 591, and held 
to be no answer. The converse of this was 
also decided in Jack v. Kansas, 199 U. S. 
372, namely, that the fact that an immunity 
granted to a witness under a State statute 
would not prevent prosecution of such 
witness for a violation of a Federal statute, 
did not invalidate such statute under the 
Fourteenth Amendment. It was held both 
by this Court and the Supreme Court of 
Kansas that the possibility that the informa- 
tion given by the witness might be used 
under the Federal Act did not operate as a 
reason for permitting the witness to refuse 
to answer.” 


[“McClellan Committee’ Witness] 


Counsel for the defendant states in his 
brief that the defendant, in 1957, was a 
witness before the United States Senate 
Committee, known as “The McClellan Com- 
mittee’, where he was asked the same 
questions as were propounded to him by 
the Attorney General; that he refused to 
answer those questions on the same grounds 
asserted by him therein, and that he was 
thereupon dismissed by that Committee. 
He asserts in his brief that “to the best 
of defendant’s knowledge and information, 
he is still under investigation by the Mc- 
Clellan Committee”, and he asks: “under 
the circumstances can there be any doubt 
as to the defendant’s apprehension of Fed- 
eral prosecution.” He also asserts that “the 
New York Attorney General’s office was 
working in close co-operation with the 
Senate Committee.” 


[Protection Given Witness] 


Aside from the above statements in de- 
fendant’s brief, we have nothing factually 
before us concerning those statements. There 
is no indication before us that any Federal 
proceeding is pending against the defendant, 
nor of any intention on the part of any 
Federal agency to initiate one. Nor can we 
speculate that the investigation conducted 
by the Attorney General concerns itself 
with anything else but the determination 
whether the State laws were violated. The 
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language of the Court in Dunham v. Oitinger, 
(supra) furnishes an appropriate answer to 
the fears expressed in defendant’s brief. The 
court, at page 438, said: “We are not to 
assume that the Attorney General of the 
State will be oblivious of his duties, and 
this statute is by no means lacking in sub- 
stantial provisions by which to safeguard 
its execution. Any inquiry under it must 
be relevant to the purposes proposed by it; 
any person of whom examination is sought 
is immune from punishment for a refusal 
to answer unreasonable questions or to 
comply with unreasonable requests; he is 
protected, if he asks the privilege, from the 
use of any testimony which he may give 
in criminal proceedings; and lastly, any 
official conducting an investigation or exami- 
nation who gives publicity to the informa- 
tion which he has obtained, is himself guilty 
of a misdemeanor. Then, when we consider 
that in addition to these specific means of 
protection the courts will always be open 
for an appeal by one who is being perse- 
cuted, I think that it may be fairly expected 
that none of the dire predictions of the 
evils to flow from the statute will be realized 
and that, on the other hand, it may be a 
very substantial protection to the public 
from the widespread evils which have been 
perpetrated against it through lack of ade- 
quate safeguards.” 


[Evidence in Tainted Hands] 


Were the defendant’s position here sts- 
tained, the State would be rendered power- 
less to conduct proper investigations and 
prosecutions in those areas of pernicious 
criminal. activity, where virtually all im- 
portant evidence rests in tainted hands. The 
resultant harm to orderly criminal law en- 
forcement would be incalculable. 


[Purpose of Immunity Statutes] 


The purpose of immunity statutes is to 
obtain evidence from sources which other- 
wise would be barricaded behind the 
privilege against self-incrimination. In the 
investigation and prosecution of crime, vital 
evidence is frequently found exclusively in 
those mouths which would remain tightly 
shut but for the immunity statutes. New 
York State has enacted 48 immunity provi- 
sions, covering areas of investigation where 
tainted testimony is deemed most necessary 
(See Third Report of New York State 
Crime Commission, New York Legislative 
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Document-1953-No. 68, pp. 26-29), and 
similar provisions exist in varying numbers 
in most of the other States. This is the 
best indication of the value of immunity 
statutes. The judicial approach to these 
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tect witnesses against every possible detri- 
ment which might happen to them from 
their testimony, nor to unduly impede, 
hinder or obstruct the administration of 
criminal justice.” 


immunity statutes should not take the form 
of an assiduous search for technical reasons 
for their defeat. As the United States Su- 
preme Court pointed out in Brown v. Walker, 
161 U. S. 591, 596: “It can only be said 
in general that the clause (an immunity 
statute) should be construed, as it was 
doubtless, designed, to effect a practical and 
beneficient purpose—not necessarily to pro- 


[Defendant Guilty] 


The defendant’s refusal to answer the 
questions propounded to him, in the face 
of the immunity granted to him, was with- 
out reasonable cause. It constituted a clear 
violation of the law. The defendant is ac- 
cordingly found guilty. 


[f 69,114] United States v. Maine Lobstermen’s Association and Leslie Dyer. 


In the United States District Court for the District of Maine. Civil Action No. 5-76. 
Entered August 5, 1958. 


Case No. 1363 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Price Fixing 
—Lobsters.—An association of persons engaged in the catching of lobsters and an indi- 
vidual were prohibited by a consent decree from entering into any agreement with any 
other person to fix, or suggest, the price or other terms or conditions for the sale of live 
Maine lobsters to any third person. 


See Combinations and Conspiracies, Vol. 1, { 2011.181, 2017.121. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Production 
or Supply Control.—An association of persons engaged in the business of catching lobsters 
and an individual were prohibited by a consent decree from entering into any agreement 
with any other person to reduce, curtail, or limit the catch or supply of live Maine lobsters. 
The association was further enjoined from using, or permitting to be used, its facilities or 
organization to adopt or carry out any agreement to limit the catch or supply of live 
Maine lobsters. 


See Combinations and Conspiracies, Vol. 1, § 2011.247, 2017.233. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provision—Fisheries Cooperative Marketing Act.—A consent decree prohibiting an asso- 
ciation of lobstermen and an individual from fixing prices or limiting the supply or catch 
of lobsters provided that nothing in the decree should be construed as prohibiting any 
person otherwise entitled to the benefits and privileges of the Fisheries Cooperative Mar- 
keting Act from engaging in such lawful acts or plans as might be authorized thereby. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8321.48, 8421. 

For the plaintiff: Victor R. Hansen, Assistant Attorney General; W. D. Kilgore, Jr., 
Baddia J. Rashid, and Richard B. O’Donnell, Attorneys, Department of Justice; Peter 
Mills, United States Attorney; and John J. Galgay and Richard L. Shanley, Attorneys, 
Department of Justice. 


For the defendants: A. Alan Grossman and John L. Knight. 


Final Judgment 


Epwarp T. Gicnoux, District Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
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on October 15, 1957, and each of the defend- 
ants having appeared herein and the plaintiff 
and said defendants, by their respective 
attorneys, having severally consented to 
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the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein, and without this Final Judg- 
ment’s constituting evidence or admission 
by any such defendant in respect of any 
such issue; 


Now, Therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact 
or law herein, and upon the consent of all 
the parties hereto, it is hereby 


Ordered, Adjudged, and Decreed as fol- 
lows: 

I 
[Jurisdiction] 

The Court has jurisdiction of the subject 
matter herein and all the parties hereto. 
The complaint states a claim upon which 
relief may be granted against the defend- 
ants and each of them under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


II 
[Definitions], 
As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, corporation, association or 
other legal entity; 

(B) “Lobsterman” means any person en- 
gaged in catching lobsters; 

(C) “Live Maine Lobster” means a species 
of lobster known as homarus americanus and 
found in the coastal waters in the state of 
Maine; 

(D) “Defendant MLA” means the de- 
fendant Maine Lobstermen’s Association. 


III 
[Applicability] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant and to each of its 
members, officers, agents, servants, em- 
ployees, subsidiaries, successors and assigns, 
and to all persons in active concert or par- 
ticipation with any defendant who shall 
have received actual notice of this Final 
Judgment by personal service or otherwise. 
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IV 
[Prohibited Agreements] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or claiming any 
rights under any contract, combination, 
agreement, understanding, plan or program 
with any other defendant, with any mem- 
ber of the defendant MLA, with any other 
lobsterman, or with any other person: 

(A) To fix, determine, establish, main- 
tain or stabilize the price or prices, or other 
terms or conditions for the sale of live 
Maine lobsters to any third person; 

(B) To urge, influence or suggest, or 
attempt to urge, influence or suggest, the 
price or prices, or other terms or conditions 
for the sale of live Maine lobsters to any 
third person; 

(C) To reduce, curtail or limit the catch 
or supply of live Maine lobsters. 


Vv 
[Acts Enjoined] 


The defendant MLA is enjoined and re- 
strained from using, or permitting to be 
used, the facilities or organization of the 
defendant MLA or any other similar organi- 
zation of lobstermen, or any of them, to 
promulgate, adopt, carry out or enforce any 
contract, agreement, understanding, plan or 
program to reduce, curtail or limit the catch 
or supply of live Maine lobsters. 


VI 
[Permissive Provision] 


Nothing in this Final Judgment shall be 
construed to prohibit any person enjoined 
thereby otherwise entitled to the benefits 
and privileges of the Fisheries Cooperative 
Marketing Act of June 25, 1934 from 
engaging in such lawful acts and activities, 
plans or programs as may be authorized 
by said Fisheries Cooperative Marketing 
Act, 

VII 


[Notice] 


The defendant MLA is ordered and di- 
rected, within ten days after the date of its 
entry, to cause to be published in the trade 
publication, The Maine Coast Fisherman, 
an advertisement in a form, first approved 
by plaintiff, setting forth a summary of the 
substantive provisions of this Final Judgment. 
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VIII 
[Compliance and Enforcement] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made 
to its principal office, be permitted, subject 
to any legally recognized privilege, (a) rea- 
sonable access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this Final Judgment; and (b) subject to the 
reasonable convenience of such defendant, 
and without restraint or interference, to 
interview officers and employees of such 
defendant who may have counsel present, 
regarding such matters. Upon such written 
request defendants shall submit such written 
reports with respect to any of the matters 
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contained in this Final Judgment as from 
time to time may be necessary for the pur- 
pose of enforcement of this Final Judgment. 
No information obtained by the means 
permitted in this Section VIII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department except in the course of legal 
proceedings for the purpose of securing 
compliance with this Final Judgment in 
which the United States is a party or as 
otherwise required by law. 


IX 
[Jurisdiction Retained} 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties to 
this Final Judgment to apply to the Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modification 
of any of the provisions thereof, for the 
enforcement or compliance therewith, and 
punishment of violations thereof. 


[7 69,115] Ace News Co., Inc. v. American News Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 140 
N. Y. L. J., No. 18, page 2. Dated July 25, 1958. 


New York Donnelly Act 
Combinations and Conspiracies Under State Laws — Procedure— Sufficiency o 


Pleadings—Distribution of Magazines.—Allegations to the effect that the defendants 
conspired to damage the plaintiff in its business by preventing it from distributing its 
magazines and that the refusal of one of the defendants to handle the plaintiff's magazines 
was due to the conspiracy are sufficient to make out a good cause of action. Sufficiency 
of a cause of action.in the complaint, on a motion to dismiss, must be determined solely 
on the basis of the allegations of the pleading and factual statements contained in the 
defendants’ brief must be disregarded. 


See Combinations and Conspiracies, Vol. 1, 2425.34. 


For a prior decision of the New York Supreme Court, New York County, see 1958 
Trade Cases {[ 69,009. 


[Motion to Dismiss Complaint] 


Fine, Judge [In full text]: This motion 
to dismiss the second cause of action in 
the complaint for alleged insufficiency must 
be determined solely on the basis of the 
allegations of the pleading. Factual state- 
ments contained in defendants’ brief must 
be disregarded. The second cause of action 
contains allegations to the effect that the 
defendants maliciously conspired to damage 


the plaintiff in its business by preventing 
it from distributing its magazines, and 
that the refusal of defendant Union News 
Company, Inc., to handle plaintiff's maga- 
zines was due to this conspiracy. Sufficient 
is alleged to make out a good cause of 
action (Beardsley v. Kilmer, 236 N. Y. 80). 
Motion denied with leave to answer within 
ten days from the service of a copy of this 
order, with notice of entry. 
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[7 69,116] United States v. Radio Corporation of America. 


In the United States District Court for the Southern District of New York. C 155-107. 
Filed July 28, 1958. 
Case No. 1371 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—De- 
fendant’s Motion for Bill of Particulars—Radio Purpose Patent Pools.—In a criminal 
action charging a manufacturer of radio purpose apparatus with violating the Sherman 
Act in the manufacture, sale, and distribution of such equipment and in the licensing 
of radio purpose patents, the manufacturer’s motion for a bill of particulars was allowed 
as to certain items, amended and allowed as to others, and denied as to all other items 
sought. Among the items allowed were those seeking from the Government (1) a list 
of agreements which were entered into pursuant to the combination and conspiracy 
alleged in the indictment, stating the date and parties thereto, (2) a list of the means and 
methods allegedly taken by the defendant and/or the co-conspirators by which the 
conspiracy was effectuated, and (3) details of alleged agreements relating to the licensing 


of radio purpose patents. 


See Department of Justice Enforcement and Procedure, Vol. 2, {/ 8229.125. 


For the plaintiff: United States Attorney. 


For the defendant: John F. Sonnet of Cahill, Gordon, Reindel and Ohl, New 


MOrKo ENE oe 


Memorandum 
[Bill of Particulars] 


Ricwarp H. Levert, District Judge [/n full 
text]: Defendant’s motion for an order pur- 
suant to Rule 7(f) of the Federal Rules of 
Criminal Procedure requiring the plaintiff 
to furnish it with a bill of particulars is 
granted to the following extent: 


[Items Allowed | 


Items 1, 5A, B, Cand D, 12, 13, 14A, 16A, 
17A, 18A, 20A, 21A, 23B, 25B, C and D, 29, 
30B, 32, 33, 38 39A, Band’ © 40" con- 
tained in the defendant’s notice of motion, 
are allowed. 


[Listing Agreements] 


Item 6A is amended and allowed as fol- 
lows: “List, stating the date and parties 
thereto, each agreement referred to in para- 
graph 32 of the indictment which were 
entered into pursuant to the combination 
and conspiracy in restraint of trade and/or 
the combination and conspiracy to monopo- 
lize and/or the attempt to monopolize and/or 
the monopolization alleged in the indictment.” 


[Alleged Patent Pools] 


Item 9A is amended and allowed as fol- 
lows: “As to those transactions, if any, of 
RCA alleged in paragraph 42 of the indict- 
ment which are claimed to have been done 
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pursuant to the combination and conspiracy 
in restraint of trade and/or the combination 
and conspiracy to monopolize and/or the 
attempt to monopolize and/or the monopo- 
lization alleged in the indictment, identify 
by name and address each of the radio pur- 
pose patent pools referred to, stating for 
each such pool: 


“(1) The country or countries in which 
it operated; and 

“(2) The period of time during which 
it operated; and 

“(3) The names 
such pool” 


of the members of 


[Effectuating Conspiracy] 


Item 14B is amended and allowed as fol- 
lows: “List each means and method allegedly 
taken by RCA and/or the co-conspirators 
during the period covered by the indictment 
by which the combination and conspiracy 
has been effectuated, other than the means 
and methods set forth in sub-paragraphs A 
through I of paragraph 45 of the indictment.” 


[Patent Pool Agreements] 


Item 23A is amended and allowed as fol- 
lows: With respect to paragraph 46 of the 
indictment: List each agreement or under- 
standing referred to in said paragraph, 
entered into after January 1, 1945, stating: 


“(1) The place where and the time 
when it was made; 
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aay) The parties to the agreement or 
understanding; 

“(3) The officer or agent representing 

“(4) The pool or agent to which it is 
claimed that control over the licensing of 
RCA owned radio purpose patents was 
made available by such agreement or 
understanding; 

“(5) The countries covered by stich 
agreement or understanding; and 

“(6) Any further acts by which it is 
claimed that such agreement or under- 
standing resulted in making available to 
such pool or agent control over the li- 
censing of RCA owned radio purpose 
patents filed outside the United States.” 


[Combination to Monopolize| 


Item 30A is amended and allowed as fol- 
lows: “With respect to paragraph 50 of the 
indictment; State whether it is claimed that 
during the period referred to in said para- 
graph RCA has engaged in an unlawful com- 
bination and conspiracy that RCA should 
monopolize the patents applicable to the 
manufacture, sale and use of radio purpose 
apparatus.” 


[Means and Methods] 


Item 31 is amended and allowed as fol- 
lows: “With respect to paragraph 52 of 
the indictment: State each of the means 
and methods of RCA or any of the alleged 
co-conspirators, other than the means and 
methods set forth in sub-paragraphs A to 
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I of paragraph 45 and in paragraph 46 of 
the indictment, by which the alleged com- 
bination and conspiracy to monopolize has 
been effectuated and furthered.” 


[Period of Time] 


Item 33A is amended and allowed as fol- 
lows: “With respect to paragraph 56 of the 
indictment: State the years in which it is 
claimed that RCA engaged in the attempt 
to monopolize.” 


[Attempt to Monopolize] 


Item 33B is amended and allowed as fol- 
lows: “With respect to paragraph 56 of 
the indictment: State whether it is claimed 
that during the period referred to in said 
paragraph RCA has engaged in an attempt 
to monopolize for RCA United States radio 
purpose patents. If so, state the years in 
which it is claimed that RCA engaged in 
such attempt to monopolize.” 


[Denied as to Other Items] 

Except as to those items expressly granted 
herein, the defendant’s motion is otherwise 
denied. 

[Case Assignment] 

It is recommended that the parties apply 
to the Chief Judge of this court for assign- 
ment of this action to a judge pursuant to 
Rule 2 of the General Rules of this court. 

Settle order on notice. 


[69,117] Loew’s Incorporated, et al. v. Somerville Drive-In Theatre Corporation. 


In the Superior Court of New Jersey, Law Division, Somerset County. Docket No. 


L-7928-56, with which are consolidated Docket Nos. L-7935-56, L-7947-56, and L-9029-56, 
together with four additional actions removed from the Somerset County District Court 
which there bore the following Docket Nos.: 41-259; 41-251; 41-252; and 41-293. Dated 
June 5, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Violations as Defense—Action on 
Motion Picture Licensing Contract—In an action by eight motion picture distributors 
against an exhibitor for money allegedly due under film licensing agreements, the ex- 
hibitor’s defense that the contracts violated the Sherman Antitrust Act was stricken on 
the grounds that membership in an unlawful combination does not prevent a plaintiff 
from selling and recovering the price of goods or services within or affected by the 
provisions of such trust or combination. Membership in a conspiracy is no defense to a 
suit for goods sold or services rendered, and one who voluntarily deals with a member 
of an unlawful combination cannot take the benefit of his bargain and have a defense, 
when sued for the agreed price, that the combination is illegal. Provisions in restraint 
of trade are held by most courts to be severable from the body of the contract and no bar 
to enforcement of the remaining portions, especially where one party has obtained the 
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benefits of performance by another, The “run” and “clearance” provisions of the agree- 
ments were purely collateral to the contract in suit because their illegality could not be 
tested without comparing them with other contracts to determine whether an unlawful 
conspiracy existed. The court pointed out that other remedies were available to the 
defendant if its factual contentions were true. 


See Private Enforcement and Procedure, Vol. 2, { 9042.575. 


Private Enforcement and Procedure—Antitrust Violations as Defense—Motion to 
Strike Part of Answer.—In a suit by several motion picture distributors against an ex- 
hibitor for money allegedly due under film licensing agreements, the exhibitor’s defense 
that the agreements were part of an unlawful conspiracy in violation of the Sherman 
Antitrust Act and therefore unenforceable was stricken on the grounds that the defense 


was insufficient in law. 


See Private Enforcement and Procedure, Vol. 2, J 9048.225. 


For the plaintiffs: 
and John F. Whicher of Sargoy & Stein. 


For the defendant: 
Opinion 
[Preliminary Remarks] 


The Court [JosrpH Hatpern, Judge, In 
full text]: Now may I say just a few things 
before deciding this motion? I want to say 
first that I am deeply grateful to both 
counsel, both sides, for having furnished 
me on this motion excellent briefs. It is 
with regret that I say that I seldom have 
the opportunity of receiving work done in 
such a fine fashion by counsel on both sides. 


I am quite fully aware after a reading of 
the briefs, the studying of them, and, as 
I say, my own examination of what I felt 
was the applicable principles involved, that 
I was dealing with a case which was of 
supreme importance to both sides; not that 
it would, perhaps, be an earth-shaking de- 
cision as far as the distributors are con- 
cerned, I’m sure it wouldn’t be, the money 
involved in these particular suits is not that 
much, but the effect of the judgment might 
have far reaching results upon various deals. 


And I couldn’t help but wonder as I read 
the briefs and looked at the pleadings: 
“How do we get into the Somerset County 
District Court?” Four of the cases were 
started there, I think; four in the Superior 
Court; consolidated by Judge Hatt, which, 
of course, he should have done, under the 
rules. 


Do we raise such issues, in the first in- 
stance, before a Court, for example, such as 
the County District Court? I have no 
hesitancy in saying that if the issue is 
properly presented before that Court, it 
should have no hesitancy in deciding such 
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Willard G. Woelper of Toner, Crowley, Woelper & Vanderbilt; 


Arthur B. Smith and Monroe E. Stein. 


issue. But I think too, in considering my 
obligation in that category, that such de- 
cision that I do make should be made with 
at least one aim in mind, of enabling the 
parties to take an immediate appeal from 
whatever I decide to do, if such is available 
to them under the rules, and it probably 
would be in this case, although I don’t pass 
on that at the moment, because the facts 
are not really in dispute on the issues 
before me; it would be quicker, it would be 
less expensive all the way around. Not 
that that is the reason for whatever de- 
cision I ultimately reach, but I have that in 
back of my mind too, because of what the 
issue ultimately would be if this defense 
was eliminated from the case, turning on 
my decision. 


[Motion to Strike a Defense] 


This is the return day of a motion to 
strike the first defense of the defendant in 
the consolidated action pending before this 
Court. This motion to strike is made under 
Rule 4: 12-6, pursuant to the pretrial order. 


[Contract Actions] 


This suit, as consolidated, consists of 
eight separate actions by eight moving 
picture distributors against the defendant, 
an exhibitor of motion pictures, for moneys 
allegedly due to them under a contract 
entered into separately by the defendant 
with each of the distributors. 

Other than the separate defense herein- 
after to be discussed, the factual issue to be 
determined at the final hearing is a simple 
one, namely, whether under the existing 
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contracts, plaintiffs are entitled to receive 
a percentage of defendant’s receipts for the 
rental of heaters and the use of the play- 
ground. The percentages for the admission 
charge to the theatre, as provided for under 
the contracts, and as counsel has told me 
in his argument, were voluntarily paid by 
the defendant. So there is no dispute on 
that point. 


[Antitrust Violations as Defense] 


By way of special affirmative defense to 
each of the suits brought against it, the 
defendant now contends that these plain- 
tiffs are suing upon license agreements or 
contracts which are illegal in that they vio- 
late the Sherman Anti-Trust Act, and are 
therefore unenforceable. In effect, defend- 
ant contends, in this separate defense, that 
these plaintiffs are participants in an un- 
lawful conspiracy; that they are the major 
distributors of motion pictures in the United 
States, distributing approximately 90% of 
motion pictures suitable for profitable ex- 
hibition at this defendant’s theatre; that 
the plaintiffs’ businesses are interstate in 
character, and hence within the Sherman 
Act; that the “run” and “clearance” pro- 
visions of the contracts are integral parts 
of the agreements, and that the license fees 
were to a great extent determined by said 
“run” and “clearance” provisions; and that 
the “run” and “clearance” provisions in the 
contracts with plaintiffs were unreasonable 
and arbitrary, and were imposed upon the 
defendant as a result of a conspiracy among 
the various plaintiffs. I think I state briefly 
the contentions. 


[Legal Sufficiency of Defense] 


Let me say at the outset that for the 
purposes of this motion I will assume the 
truthfulness of the factual allegations con- 
tained in defendant’s separate defense, and 
with that in mind determine whether it is 
sufficient ‘in law. The general principles 
of law applicable to this motion are anal- 
ogous to motions for summary judgment 
under Rule 4: 58, except that under Rule 4: 
12-6 the plaintiff seeks to strike out only a 
portion of the answer. This motion is 
granted with much caution. Wilson v. Muller, 
25 N. J. Super, Page 280, Appellate Divi- 
sion, 1953. Where the facts are disputed 
it should not be granted. Bickwit v. Hammes, 
34 N. J. Super, 568, Superior Court, 1955. 
On this motion we don’t try disputed ques- 
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tions of fact, but if the pleadings show 
palpably that there is no genuine issue as 
to any material fact, the relief prayed for 
will be granted. Rule 4: 58-3, Mango v. 
Brodsko, 32 N. J. Super, 143, Superior Court, 
1954, In short, the motion is designed to 
cut through frivolous pleadings and place 
the case before the Court in its true light, 
The burden is on the moving party to show 
a clear absence of a genuine fact issue, and 
should not be granted to defeat a litigant’s 
right to a trial on the merits, unless such 
burden is sustained. Monmouth Lumber 
Company v. Indemnity Insurance Company, 21 
N. J. 439, in 1956. Daily v. Somberg, 49 
N. J. Super, 469, Superior Court, 1958. 
Enough on the question of the approach 
to the motion. 


[Licensing Agreements] 


My view of the pleadings and the argu- 
ments in this case is that these plaintiffs 
and the defendant entered into separate 
contracts, which were legal on their face, 
for the exhibition of motion pictures at 
the defendant’s theatre near Somerville, 
New Jersey, under a fixed licensing agree- 
ment which called for payment at certain 
stipulated percentage rates. While the lan- 
guage used in fixing payment under each 
contract varied to some degree, they all 
have the same legal effect for the purposes 
of this motion. By the separate defense of 
each claim, the defendant charges an un- 
lawful conspiracy among the plaintiffs to 
injure the defendant, in violation of the 
Sherman Anti-Trust Act. And also, as I 
said before, the illegality of the “run” and 
“clearance” provision. The defendant does 
not allege nor does it contend that it was 
in any way a party to such conspiracy, but 
merely asserts that it was the victim of this 
conspiracy, and therefore cannot be called 
upon to pay under the aforesaid licensing 
agreements. It advances this argument even 
though it has received the benefits of these 
contracts and has paid the plaintiffs pur- 
suant thereto what it thought was due to 
each plaintiff. 


[Collateral Contracts] 


The law is now well settled, at least as 
far as I see it, that the contracts of an un- 
lawful combination, or its members, which 
are collateral to and independent of the un- 
lawful contract by which the conspiracy 
was created, and which are not in further- 
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ance of its unlawful purpose, are valid and 
enforceable. It is generally agreed that the 
mere fact that the plaintiff is a member of 
an unlawful conspiracy or combination, 
created with the intent and purpose of re- 
straining trade or establishing a monopoly, 
will not disable or prevent it in law from 
selling goods or services within or affected 
by the provisions of such trust or combina- 
tion, and recovering their price or value, 
either at common law or under statutes 
making unlawful contracts in restraint of 
trade or commerce. 


I am going to cite the cases which I have 
for this point because I have a feeling that 
in all probability in this case my decision 
will be appealed, and it might be of some 
help to whatever Court considers what I 
might say and have the benefit of such 
research as I may have given to it. 


I cite 36 American Jurisprudence, Para- 
graph 198; Connolly v. Union Sewer Pipe 
Co., 184 U. S. 540, 22 Supreme Court, 431, 
decided in 1901; Fox Film Corporation v. 
Ogden Theatre Company, 82 Utah, 279, 17 
Pacific Second, 294, 90 A. L. R. 1299. And 
I say parenthetically I don’t think either of 
you cited that case, and IJ’ll talk about that 
more later. Bruce’s Juices v. American Can 
Company [1946-1947 TrapE Cases { 57,553], 
330 U. S. 743, 67 Supreme Court, 1015, de- 
cided in 1946; Bell v. Lamborn, 2 Federal 
Second, 205, Fourth Circuit Court of Ap- 
peals, 1924; Gasoline Products Company, Inc. 
v. Champlin Refining Company, 46 Federal 
Second, 511, District Court in 1931; Turner 
Glass Corp. v. Hartford-Empire Company 
[1948-1949 Trapr Cases J 62,379], 173 Fed- 
eral Second, 49, Seventh Circuit Court of 
Appeals, 1949. 


[Motive] 


The exercise of a legal right cannot be 
affected by the motives which control it. 
The plaintiff may be part of a very wicked 
and unjust combination or conspiracy, but 
that does not give the defendant a defense 
to a suit for goods sold or services rendered 
to it. Strat v. National Harrow Company, 
51 Federal, 819; National Distilling Company 
v. Cream City Importing Company, 86 Wis- 
consin, 352, 56 Northwest, 864. 


[Benefit of Bargain] 


One who voluntarily and knowingly deals 
with a member of an unlawful combination 
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cannot, on the one hand, take the benefit 
of his bargain, and on the other, have a 
defense when sued for the agreed purchase 
price, upon the ground that the combination 
is illegal. Dennehy v. McNulta, 86 Federal, 
825. 

[Public Policy] 


A case somewhat analogous to the one at 
bar was decided by the Utah Supreme 
Court in Fox Film Corporation v. Ogden 
Theatre Company, Inc., Supra. Not exactly 
the same, but many of the principles are 
analogous. In that case the plaintiff sued 
the defendant for moneys allegedly owing 
and unpaid, under certain written contracts, 
wherein the plaintiff agreed to furnish the 
defendant for exhibition in its theatre, cer- 
tain moving picture films at an agreed 
rental and license fee. The same as we 
have here. Among the reasons given by 
the trial court for dismissing plaintiff’s suit 
was that the contract sued upon was an 
unenforceable one because it was contrary 
to public policy in that it was in aid of, 
and part and parcel of, a monopoly pro- 
hibited by Federal Law. The Supreme 
Court reversed the trial court, and in dis- 
cussing the public policy question and the 
alleged provisions in restraint of trade, 
stated: 


“The Supreme Court of the United 
States in a recent decision says in effect 
that public policy is a vague and variable 
concept, and that, where a party who 
has obtained the benefits of a contract 
seeks to avoid performance of his promises 
on the ground that the contract con- 
travenes public policy, the doctrine should 
not be invoked unless public interests so 
require.” Citing Twin City Pipe Line 
Company v. Harding Glass Company, 283 
U. S. 359; 51 Supreme Court, 476; 75 
Lawyers Edition, 1117. 

“Provisions in restraint of trade are 
held by most courts to be severable from 
the body of the contract and no bar to 
enforcement of the remaining portion of 
the agreement, especially in cases where 
one party has obtained the benefits of 
performance by the other. There are 
cases in which contractual provisions that 
are felonious or malum in se may invali- 
date the whole contract, but the provision 
at bar is not in that category. It is, how- 
ever, a provision that is tainted with evil 
design and deserves no praise; but it is 
clearly severable, and we are of the 
opinion that it comes within the rules laid 
down by a great majority of the de- 
cisions concerning similar provisions.” 
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And the Court cites many United States 
Supreme Court cases for that doctrine, 
amongst them citing Connolly. 


“Respondent contends that the contract 
before the court is unenforceable under 
the Constitution and statutes of Utah. 
The Constitution declares combinations 
in restraint of trade unlawful and against 
public policy. Constitution Article 12, 
Paragraph 20. Sections 4475 to 4485, 
Comp. Laws of Utah 1917, provide that 
members of a combination or conspiracy 
to fix or regulate prices, and so forth, or 
quantity of production shall be deemed 
guilty of a public offense, and may be 
punished by fine or imprisonment, and 
that the agreement or compact so entered 
into shall be void. This law is aimed 
solely to punish the individual conspirators 
in the manner and measure provided by 
the statutes. If the combination of pro- 
ducers and distributors had been made 
within the State of Utah, the members of 
the combination would be liable to prose- 
cution under the Utah statutes. How- 
ever, there is nothing in the statutes 
declaring void the sales contracts or other 
contracts made by members with third 
parties, and the decisions cited above 
cover the cases made under the Utah 
laws.” 


I recognize fully that Utah was con- 
cerned with its own statutes when I quoted 
that portion of the opinion. The Court 
went on to say: 


“We are of the opinion that the trial 
court erred in holding the contract void 
and unenforceable.” 


I point out that New Jersey dos not even 
have a statute similar to Utah’s, but what 
the Utah court said is, or appears to me to 
be, equally applicable to this case. 


[Compelling Participation in Conspiracy] 


The defendant relies principally on the 
case of Continental Wallpaper Company vw. 
Louis Voight and Sons Co., 212 U. S. 227; 
29 Supreme Court, 280, decided in 1908. In 
that case the plaintiff sued for moneys due 
it for merchandise sold the defendant. The 
defense to the suit was that plaintiff was 
a member of a conspiracy to restrain trade 
and to fix prices of wallpaper, and that in 
conformity with such conspiracy, plaintiff 
not only compelled this defendant and others 
to agree to buy exclusively from plaintiff, but 
had compelled them to participate in the 
illegal conspiracy by agreeing not to re-sell 
the product to others at prices in excess of 
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a fixed minimum schedule. The Supreme 
Court held that where there is an illegal 
conspiracy or combination of firms, and a 
defendant is compelled to buy from a mem- 
ber thereof by direct reference to and in 
conformity with and in furtherance of the 
illegal combination, such a contract is illegal 
and unenforceable. The Court said, and I 
quote, and I have taken this out of the 
brief of the plaintiff: 


“That the defendant was compelled to 
become a party to the illegal combina- 
tion; that the contract in suit was made 
up as to prices and terms of sale, not 
upon the basis of an independent col- 
lateral contract for goods sold and de- 
livered, but with direct reference to, in 
conformity with, and for the object of 
enforcing the agreements that constituted, 
or out of which came, the illegal com- 
bination.” 


[Cases Distinguished] 


As counsel for the defendant pointed out, 
it is important to note that Justice Harlan 
wrote the opinion for the Supreme Court in 
the Continental Wallpaper case, and he also 
wrote the opinion for the Supreme Court 
in the Connolly case. Justice Harlan in the 
Continental Wallpaper case distinguishes it 
from the Connolly case and points out 
wherein the differences lie by saying: 


“The present case is plainly distinguish- 
able from the Connolly case. In that case 
the defendant who sought to avoid pay- 
ment for the goods purchased by him 
under the contract, had no connection 
with the general business or operations 
of the alleged illegal corporation that sold 
the goods.” 

This distinction between the Continental 
Wallpaper case and the Connolly case is a 
just and proper distinction and has been 
adhered to by the Supreme Court ever since. 
See Bruce’s Juices v, American Can Company, 
Supra, and Bell v. Lamborn, Supra. 


[“Runs’ and “Clearances” | 


Defendant also argues the illegality of 
the “run” and “clearance” provisions of the 
contracts in this case, and contends that 
these provisions are within the purview of 
the Continental Wallpaper case. With this 
argument I cannot agree. To test the 
illegality of this provision in each contract, 
one must of necessity compare them with 
other contracts to determine whether an 
unlawful conspiracy exists and whether un- 
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reasonable preferences have been created, 
and hence are purely collateral to the con- 
tract here in suit. I cite Paramount Film 
Distributing Corporation v. Ram, CCH Trade 
Cases, 1955, Par. 67,983, Pages 70,194; and 
Bruce’s Juices v. American Can Company, 


Supra. 
[Other Remedies] 


If the factual contentions made by the 
defendant are true, it is not without remedy. 
The defendant may, by a direct attack 
against the plaintiffs, under the Federal 
Act, enjoin the plaintiffs from maintaining 
an unlawful monopoly or combination in 
restraint of trade, and obtain such other re- 
lief provided for under the Sherman Anti- 
Trust Act, 15 U. S. C. A. Section 1, eft seq.; 
36 American Jurisprudence, Par. 214; Stand- 
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ard Oil Company of Indiana v. United States, 
283 U. S., 163, 51 Supreme Court, 421, 1930. 


[Motion Granted] 


I therefore conclude that the plaintiffs’ 
motions to strike the first defense in each 
of the answers filed should be granted, 
upon the ground that such answers are 
insufficient in law. 

I further direct that the pretrial order be 
amended so as to eliminate therefrom the 
issue originally raised by such separate 
defense to each complaint. 

Counsel for the plaintiff will present an 
appropriate order embodying these con- 
clusions and have it consented to as to form 
only by counsel for the defendant, so the 
same may be entered, and from which 
appropriate proceedings may be taken. 


[f 69,118] Philco Corporation, Appellant, v. Federal Communications Commission, 
Appellee, and National Broadcasting Company, Inc., Intervenor. 


In the United States Court of Appeals for the District of Columbia Circuit. 


14166. Decided June 19, 1958. 


No. 


Appeal from an Order of the Federal Communications Commission. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Alleged Antitrust Violations as Basis for Pro- 
testing Renewal of Broadcasting Licenses—Advertising Preferences—Television and 
Radio Stations—The Federal Communications Commission was in error in dismissing, 
without a hearing, a protest by a manufacturer of radio and electronic equipment to the 
renewal of the broadcasting licenses of a competitor's wholly-owned radio and television 
stations. The manufacturer alleged that it was injured in its capacity as an advertiser 
seeking to use the television medium by the stations’ practices of granting to its parent 
company, the competitor of the manufacturer, advertising preferences not available to 
others. The court did not rule upon the sufficiency of the protest but held that the use 
of the facilities created a situation which gave rise to “standing” in the manufacturer, 
under section 402(b) of the Federal Communications Act, to file its protest and, if the 
protest is found legally sufficient, to advance the alleged antitrust practices for the con- 
sideration of the Commission. 


See Private Enforcement and Procedure, Vol. 2, J 9041. 


For the appellant: Henry B. Weaver, Jr. (Thomas M. Cooley, II, and Quinn O’Con- 
nell, on the brief). 


For the appellee: Joel Rosenbloom, Counsel, Federal Communications Commission 
(Warren E. Baker, General Counsel, and Richard A. Solomon, Assistant General Counsel, 
Federal Communications Commission, on the brief). 


For the intervenor: John F. Sonnett (James E. Greeley, on the brief). 


Before Fany and Wasurneron, Circuit Judges, and Mappen, Judge, United States 
Court of Claims.* 


* Sitting by designation pursuant to the pro- 
visions of Sec. 291(a), Title 28, U. S. Code. 


1 69,118 


© 1958, Commerce Clearing House, Inc. 


Number 108—219 
9-9-58 


[Protest to License Renewal] 


Fany, Circuit Judge [Jn full text]: This 
is an appeal by the Philco Corporation from 
dismissal by the Federal Communications 
Commission of Philco’s protest of the grant 
without a hearing of the applications of the 
National Broadcasting Corporation, inter- 
venor in this court,’ for renewal of the li- 
censes of its television broadcast station 
WRCV-TYV, of certain functions auxiliary 
to that station, and of its radio broadcast 
station WRCV, all in Philadelphia. The 
Commission dismissed the protest on the 
ground that Philco lacked standing as a 
“party in interest” within the meaning of 
section 309(c) of the Federal Communica- 
tions Act? 


[Advertising Advantages] 


Philco is not in the industry of broad- 
casting by either television or radio. It is 
a manufacturer of radio and _ electronic 
equipment. In this business it is in com- 
petition with Radio Corporation of America,* 
the sole stockholder of NBC. Philco in its 
protest alleged that RCA had been receiv- 
ing advertising advantages from NBC over 
the stations above referred to, that NBC’s 
ownership and operation of television sta- 
tions are basic prerequisites to its mode 
of operation as a network, and that its 
“option time’ and “must buy” practices 
as a network injure Philco in its capacity 
as an advertiser seeking to use the television 
medium. Philco sought a hearing on public 
interest issues involving trade practices of 
RCA and NBC that allegedly violated anti- 
trust laws and in other ways reflected on 
the character qualifications of NBC as a 
licensee. Its protest also claimed, inter alia, 
that the renewals would result in undue 
concentration of control of the media of 
mass communication in the greater Phila- 
delphia area. 


[“Standing” to Protest Renewal] 


Weare not now concerned with these 
allegations of Philco as to why in the pub- 
lic interest the license renewals should not 
be granted, or with the merits of other con- 
troversies between Philco on the one hand 
and NBC and RCA on the other. Our ques- 
tion is only whether Philco has standing by 
filing a protest to advance reasons which 


1 Referred to as NBC. 
248 Stat. 1085 (1934), as amended, 47 U. S. C. 


§ 309(c) (Supp. V, 1958). 
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might influence the Commission in making 
a decision in the public interest with respect 
to the renewals. Indeed, assuming such 
standing we are not now concerned even 
with the sufficiency of Philco’s protest to 
warrant a hearing, a question not yet passed 
upon by the Commission. 


By the “option time” and “must buy’’ 
devices Philco alleges that NBC had ren- 
dered the sponsorship of network programs 
in preferred listening periods “prohibitively 
expensive” and had foreclosed the use of 
those periods to Philco on any non-network 
basis other than spot advertising, thus 
depriving it of a choice as to the markets 
in which it might wish ‘to concentrate 
sponsored-program television advertising, 
using NBC affiliates, even if it could meet 
NBC’s charges, which it characterizes as 
“exorbitant.” 


[Preferences Not Available to Competitors | 


We need not reach the question whether 
NBC’s “option time” and “must buy” re- 
quirements are closely enough related to the 
renewals in question to give Philco standing 
to protest. For there is another basis for 
standing which seems to us sufficient. NBC 
as we have said is a wholly owned sub- 
sidiary of RCA. RCA, in the words of 
Philco’s protest, is “in direct competition” 
with Philco “as a manufacturer” and the 
operation of the Philadelphia stations by 
NBC strengthens RCA’s competitive posi- 
tion to such a degree as to cause a direct 
economic effect on Philco. Philco alleges 
that the Philadelphia stations have been 
aiding RCA in its competition with Philco 
by broadcasting certain programming which 
features RCA and grants it advertising 
preferences not available to Philco and 
other competitors of RCA. The Commis- 
sion in its decision states the matter as 
follows: 


The protestant claims that such “pref- 
erential publicity” is exemplified by (1) 
NBC owned stations inserting the phrase 
“a service of RCA” during station identi- 
fication breaks; (2) “news” stories broad- 
cast by NBC stations relate to RCA 
activities “which other news agencies do 
not find justified by their news value”; 
(3) broadcasts of NBC color television 
programs “again and again” advise the 
public that RCA is “the pioneer and 


3 Referred to as RCA. 
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developer of compatible color’; (4) the 
“Today” program, a NBC Network pres- 
entation, emphasizes its origination, when 
that is a fact, in “RCA Exhibition Hall” 
where RCA products are allegedly on 
display; and (5) NBC stations incor- 
porate “RCA” and “RC” into their call 
letters, thereby giving RCA an “amount 
and type of advertising which Philco 
(and other competing manufacturers) can- 
not hope to obtain by however a large 
expenditure.” 


[Injurious Use of Facilities] 


We need not decide whether the com- 
petitive situation between Philco and RCA 
would have given Philco standing to pro- 
test the original grants of the licenses to 
NBC. The present applications are for 
renewals and come before the Commission 
after NBC, it is alleged, has been actually 
using the facilities injuriously to Philco in 
the manner described by the Commission. 
We think the actual use of the facilities in 
this manner by NBC has created a situation 
which gives rise to standing in Philco to 
file its protest and, if the protest is found 
legally sufficient, to advance the alleged 
antitrust and other practices for considera- 
tion by the Commission in passing upon the 
renewal applications. 


[“Party in Interest’) 


Likelihood of economic injury, held in 
FCC v. Sanders Bros. Radio Station, 309 
U. S. 470, to give standing under section 
402(b)* as a “person aggrieved or whose 
interests are adversely affected” has not 
before arisen in the present context. Draw- 
ing the “party in interest” * line is a difficult 
process. Commission and courts are called 
upon to exercise a judgment upon the facts 
of cases as they arise. On the one hand 
sufficient breadth must be given to “party 
in interest” to permit those seriously af- 
fected to participate in the administrative 
and judicial proceedings, without on the 
other hand placing the proceedings beyond 
control of the public tribunals. See Na- 
tional Broadcasting Co. v. FCC, 76 U. S. 
App. Dr Gi7238, sZ40 132 sey e2da 545.8548) 
affd 319 U. S. 239. Here the likelihood 
of substantial injury to Philco due to the 


448 Stat. 926 (1934), as amended, 47 U. S. C. 
§ 402(b) (1952). 


5“‘A ‘party in interest’ is one who is ‘ag- 
grieved or whose interests are adversely 
affected’. §402(b). Camden Radio, Inc. v. 


Federal Communications Commission, 94 U. S. 
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competitive advertising advantages secured 
by RCA seems to us about as real as the 
circumstances held to give standing in 
National Coal Ass'n v. FPC, 89 U. S. App. 
D. C. 135, 191 F. 2d 462, and in Reade v. 
Ewing, 205 F. 2d 630 (2d Cir.), and to bring 
this case within the principles of Associated 
Industries v. Ickes, 134 F. 2d 694 (2d cir.);°* 
National Broadcasting Co. v. FCC, supra, and 
United States Cane Sugar Refiners’ Ass'n v. 
McNutt, 138 F. 2d 116 (2d Cir.). See, also, 
City of Pittsburgh v. FPC, 99 U. S. App. 
DUG wiGees7 =e dese 


[Analogy] 


We should suppose, to illustrate by an 
analogy, that if a department store operated 
television and radio stations so as to ob- 
tain substantial preferential advertising ad- 
vantages over a like store in the community, 
this competitor would be a party in interest 
who could protest renewal of the licenses 
and bring public considerations to bear 
upon renewal applications. In a very real 
sense the competitor would be aggrieved 
or adversely affected. See note 5, supra. 
Of course the public considerations ad- 
vanced by such a party, as distinct from 
the reasons which gave rise to standing, 
must stand on their own feet under the 
criteria which govern the Commission in 
passing upon the merits of the applications. 


[Scope of Decision] 


Our decision gives standing to a com- 
petitor in the position of Philco only to 
protest a renewal after it is known that 
licensed facilities are being used by the 
competing manufacturer directly to obtain 
an economic advantage over the protestant. 
Furthermore, even in those circumstances 
the standing here is to protest only with 
respect to renewal of a license of a station 
wholly owned or controlled by the competi- 
tor, which would not often be the case. We 
leave other situations for other cases. 


[Decision ] 


As already indicated, we do not pass 
upon the sufficiency of the protest, which 
must first be considered by the Commission. 
Reversed and remanded. 


App. D. C. 312, 220 F. 2d 191.’’ Metropolitan 
Television Co. v. United States, 95 U. S. App. 
D. C. 326, 327, 221 F. 2d 879, 880. 

®In Associated Industries standing was opened 
to every consumer of coal. 
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[Dissenting Opinion] 


MAppEN, Judge [Jn full text], dissenting: 
I cannot agree with the decision of the 
Court. I think it represents an act of gen- 
erosity with regard to the time and energy 
of the Federal Communications Commis- 
sion (FCC), which is completely unjusti- 
fied. I think that there is not even a 
possibility that the further proceedings 
which this decision imposes upon the FCC 
will result in anything useful. 


[Economic Injury to Competitor] 


The basis for standing for Philco, which 
the Court holds to be adequate, is the fact 
that it is a manufacturer of electrical equip- 
ment, and that RCA, NBC’s sole stock- 
holder, is a manufacturer of the same kind 
of equipment, and therefore a competitor of 
Philco, and the NBC is using the licenses 
here in question to the economic injury of 
Philco as a competitor of RCA. 


If Philco has standing, on the basis as- 
signed by the Court, every one of the 
numerous other manufacturers of electrical 
equipment has standing. And Philco and 
all of the others will have standing in every 
case in which NBC applies for a renewal 
of its license for any of its several stations. 

The basis for standing approved by the 
Court for Philco is the naked fact that it, 
like NBC’s sole stockholder, RCA, manu- 
factures electrical equipment, and that NBC 
places the name of RCA prominently before 
the public in the several ways recited in the 
Court’s opinion. The reiteration of the 
name of RCA, thus making it familiar to 
the listening public, even though the prod- 
ucts manufactured by RCA were not men- 
tioned, must have advertising value, or the 
precious seconds required would not be so 
used. 

[Unrelated Business] 


The Court says that the question of eco- 
nomic injury giving standing “has not be- 
fore arisen in the present context.” That 
is true. The context, as I see it, is that of 
competitors in a field which has no relation 
to the business which is the subject of the 
public regulation in question. The FCC has 
nothing to do with the manufacture of 
electric toasters and washing machines and 
nothing here relevant to do with the manu- 
facture of television and radio sets. NBC 
advertises RCA. If RCA pays NBC, it 
is just transferring money from one pocket 
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to another, since it owns NBC. If it does 
not pay NBC, it, as owner of NBC, loses 
the revenue which it would receive if it sold 
the seconds in question to another adver- 
tiser, Philco, e. g. 


[Service Available to Competitors] 


Philco does not allege that it cannot buy 
time on NBC’s Philadelphia station, or 
NBC’s network, at the same price as any 
other advertiser. If it cannot afford to pay 
the price, or thinks the service is not worth 
the price, it is in the same position that all 
of us are in when we make our choices as 
to how to spend our funds. 


[Cases Distinguished} 


In none of the cases cited by the Court 
was the alleged economic injury unrelated 
to the subject which was regulated by the 
public tribunal. In Federal Communications 
Commission v. Sanders Radio Station, 309 
U. S. 470 (1940), it was one radio station 
against another. In Reade v. Ewing, 205 
F. 2d 630 (2d Cir. 1953), it was a consumer 
complaining of a producer of synthetic 
vitamins. In Natl Coal Assn v. Federal 
Power Commission, 191 F. 2d 462, 89 U.S. 
App. D. C. 135, it was coal against gas, and 
the legislative history of the statute showed 
that Congress expected the Federal Power 
Commission to consider the effect upon the 
interests of the producers of competing 
fuels of the licensing of extensions of 
natural gas pipe lines. In City of Pittsburgh 
v. Federal Power Commission, 237 F. 2d 741, 
99 U. S. App. D. C. 113, it was gas against 
oil in a context similar to that in Natl Coal 
Assn, supra. In Associated Industries v. 
Ickes, 134 F. 2d 694 (2d Cir. 1943), it was 
consumers of coal against the authority 
having the power to fix the price of coal. In 
National Broadcasting. Company v. Federal 
Communications Commission, 132 F. 2d 545, 
76 U.S. App. D. C. 238, affirmed 319 U. S. 
239, it was radio station against radio 
station. 

[Ownership of Facilities] 


The problem is really the broad one of 
whether a radio or television network should 
be permitted to be owned by the owner of any 
other business, whether that be the electrical 
appliance business, the air transportation busi- 
ness, the newspaper business, or any other. So 
long as such ownership is permitted, it would 
seem absurd to conclude that. the owner 
could not advertise over his own facilities, 
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though his competitors could do so. The sent no serious problem with regard to 
solution of this broad problem of station standing. These do not even relate to 
or network ownership is not to be found in Philco as a manufacturer of electrical equip- 
revoking, or refusing to renew the license ment in competition with NBC’s owner as 
of NBC’s Philadelphia station. It must be such a manufacturer. If Philco has stand- 
accomplished by generally applicable legis- ing because of these practices, so does every 
lation, or by regulation, if the Commission enterprise which wants to advertise on tele- 
has the power to issue such a regulation. It vision, and finds it expensive to do so, 
should be done after due hearing properly whether the enterprise sells cigarettes, soap, 
announced, at which hearing the numerous airplane tickets or rides on a bus. The 
persons and organizations interested would court might, I think, have safely fenced 
have the opportunity. to present their views, out this infinite number of enterprises which 


[Practices Unrelated to Competition] might claim standing. 


The “option time” and “must buy” prac- I am not willing to accompany the Court 
tices of NBC, as to which the Court finds it into the new field which it now enters, and 
unnecessary to decide, seem to me to pre- must therefore respectfully dissent. 


[769,119] Walter E, Mitchell v. RKO Rhode Island Corporation; New England 
Theatres, Inc.; Interstate Theatres Corporation; Milford Realty Corporation; Paramount 
Film Distributing Corporation; Loew’s, Incorporated; Twentieth Century-Fox Film Cor- 
poration; Warner Bros. Pictures Distributing Corporation; RKO Radio Pictures, Inc.; 
United Artists Corporation; Universal Film Exchanges, Inc.; Columbia Pictures Corpo- 
ration; and Republic Pictures Corporation. 


In the United States District Court for the District of Massachusetts. Civil Action 
No, 52-1156-F. July 14, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence—Admis- 
sibility of Prior Government Decrees.—In a private action alleging a conspiracy in the 
motion picture industry in violation of the antitrust laws, it was held that prior govern- 
ment decrees (1) were not admissible in evidence as to any of the defendants in those 
counts of the private complaint charging a local conspiracy as distinguished from a 
national conspiracy and (2) were not admissible in evidence as to those defendants who 
were not parties to the prior government actions. The court deferred its decision on 
the admissibility of the earlier decrees against those defendants who were parties to 
those decrees, and who were charged with a national conspiracy, until the close of the 
plaintiff's other evidence, at which time the admissibility could be decided in the light 
of the fully developed evidence. No references to those decrees could be made to the 
jury until the admissibility was decided. 


See Private Enforcement and Procedure, Vol. 2, J 9012.245, 9012.410. 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute—In a private action charging a conspiracy under the 
antitrust laws, it was held that no recovery could be had (1) on the charge of a national 
conspiracy as to those defendants who were not parties to the prior government action, 
(2) as to any other defendant against whom the prior government decrees are finally 
held to be inadmissible, and (3) as to all of the defendants on the charges of a local 
conspiracy for any period prior to October 15, 1946, or subsequent to October 15, 1952, 
the date of the filing of the complaint, in accordance with the Massachusetts statute of 
limitations as applicable to torts arising before January 1, 1950. Also, no recovery could 
be had, within that period, between January 1, 1950, and October 15, 1950, in accordance 


with the Massachusetts statute of limitations as applicable to torts arising after January 
1, 1950. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100, 9010.275, 
q¥ 69,119 
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Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Rulings— 
Separate Trials.—In a private action charging a conspiracy under the antitrust laws, 
separate trials as to any of the several defendants or as to any of the counts of the 
complaint were denied. While some of the defendants had not been parties to the prior 
government decrees sought to be admitted into evidence, the court stated that it would 
give proper instructions to guard those defendants from prejudice if and when the prior 
decrees were admitted against any of the defendants, 


See Private Enforcement and Procedure, Vol. 2, $ 9013.375. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Statements— 
Facts Expected To Be Proven, Issues of Law, Tabulation of Damages, and Names of 
Proposed Expert Witnesses.—In a private action alleging a conspiracy in violation of the 
antitrust laws, the plaintiff was directed to file a pretrial statement setting forth the facts 
he expected to prove, relevant issues of law, a description of his theory of damages, the 
manner in which his damages were computed, and a tabulation of the amount of his 
damages. The defendant was directed to file a countering statement to that filed by 
the plaintiff Or any motion for summary judgment based on the plaintiff’s statement. The 
parties were further required to exchange the names of any experts on damages they 
proposed to offer as witnesses at the trial, 


See Private Enforcement and Procedure, Vol. 2, § 9013. 
For the plaintiff: George S. Ryan, Boston, Mass. 


For the defendants: Robert Meserve and John R. Hally of Nutter, McClennen & 
Fish, Boston, Mass., for Republic Pictures; William E. Collins and Joseph K. Collins 
of Collins & Collins, Boston, Mass., for RKO Rhode Island Corp.; and Franklin N. 
Flaschner of Singer, Stoneman & Kurland, Boston, Mass., for Interstate Theatres and 


Milford Realty Corp. 


Memorandum of Pretrial Rulings 
[Admissibility of Prior Decrees] 

Forp, District Judge [Ju full text]: 

1. Admissibility of the decrees in United 
States uv. Paramount Pictures, Inc., 85 F. 
Supp. 881 [1948-1949 Trapr Cases { 62,473], 
affirmed, 339 U. S. 974; 66 F. Supp. 323 
[1946-1947 TrapE Cases { 57,470]; 334 U.S. 
131 [1948-1949 Trapr CAsEs { 62,244]. 


[Local Conspiracy] 


(a) These decrees are not admissible as 
to any of the defendants in Counts 2 
through 10, which allege solely a local con- 
spiracy distinct from the national conspiracy 
alleged in Count l. 


[Not Parties to Earlier Action] 


(b).These decrees are not admissible 
with respect to Count 1 against those de- 
fendants who were not parties to United 
States v. Paramount. These defendants are 
New England Theatres, Inc., Twentieth 
Century-Fox Film Corporation, Republic 
Pictures Corporation, Interstate Theatres 
‘Corporation and Milford Realty Corporation. 


[Decision Deferred] 


(c) Decision on the admissibility of the 
decrees in United States v. Paramount as 
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against the remaining defendants under 
Count 1 is deferred until the close of plain- 
tiff’s other evidence at the trial, at which 
time the decision can be made in the light 
of this fully developed evidence. Until the 
court decides these decrees are admissible, 
no reference to them shall be made to the 
jury by the parties in the openings or other- 
wise. 
[Separate Trials Denied] 


(d) Separate trials as to any of the de- 
fendants or any of the counts are denied. 
If and when the Paramount decrees are 
admitted against any of the defendants, the 
Court will give proper instructions to guard 
the other defendants from prejudice. 


[Statute of Limitations] 


2. Statute of limitations. 

On Count 1 of the complaint as to those 
defendants who were not parties to United 
States v. Paramount (cf. 1b supra) or as to 
any other defendant against whom the de- 
crees in United States v. Paramount are 
finally held to be inadmissible and as to 
all the defendants on the remaining counts 
of the complaint, there can be no recovery, 


(a) for any period prior to October 15, 
1946, or subsequent to October 15, 1952, the 
date of the filing of the complaint. Mass. 
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G. L. Ch. 260 §2, as applicable to torts 
arising before January 1, 1950. 

(b) or, within such period, for the period 
between January 1, 1950, and October 15, 
1950. Mass. G. L. Ch. 260 §2A as appli- 
cable to torts arising after January 1, 1950. 


[Time for Opening Arguments] 


3. Opening arguments. 


Defendants may, if they so elect, make 
their opening arguments at the beginning of 
the trial following the opening by the plaintiff. 


[Number of Peremptory Challenges] 


4. Peremptory challenges. 

Under 28 U. S. C. A. § 1870 defendants 
may exercise a total of nine peremptory 
challenges. In accordance with the agree- 
ment of the parties, plaintiff may also ex- 
ercise nine peremptory challenges. 
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[Pretrial Procedures] 


5. Pretrial statements. 


(a) Plaintiff shall file with the Court by 
August 15, 1958, a statement setting forth 
in detail the facts he expects to prove and 
the relevant issues of law with respect to 
those facts. This statement shall include a 
description of his theory of damage, the 
manner in which his damages are computed 
and a tabulation of the amount thereof. 


(b) Defendants shall within thirty days 
after the filing of plaintiff's statement file 
a similar countering statement or any mo- 
tion for summary judgment based on plain- 
tiff’s statement. 


(c) On or before fourteen days before 
the trial date (to be fixed) parties shall 
exchange the names of any experts on dam- 
ages whom they propose to offer as wit- 
nesses at the trial. 


[7 69,120] United States v. Linen Supply Institute of Greater New York, Inc.; Linen 
Service Council of New Jersey; Cascade Linen Supply Corp. of N.J.; Central Coat, Apron 
& Linen Service, Inc.; Consolidated Laundries Corporation; General Linen Supply & 
Laundry Co., Inc.; Modern Silver Linen Supply Co., Inc., a New York corporation; 
Modern Silver Linen Supply Co., Inc., a New Jersey corporation; Standard Coat, Apron 
& Linen Service, Inc., a New York corporation; Standard Coat, Apron & Linen Service, 
Inc., a New Jersey corporation; Louis Gordon; Harry Kessler; Charles Maslow; Jack 
Orlinsky; Fred S. Radnitz; and Sam Spatt. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 99-387. Filed August 6, 1958. 


Case No. 1222 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Price Fixing 
—Circulating Price Lists—A group of linen suppliers, their trade associations, and various 
individuals were prohibited by a consent decree from entering into any agreements to 
directly or indirectly (1) fix or maintain prices, discounts, terms or conditions of price, 
for the furnishing of any linen supplies to any customer or (2) to compile or exchange 
prices or price lists for the furnishing of linen supplies to any customer. The decree 
provided, however, that the trade associations, or an industry representative, in connection 
with the negotiation of a labor contract or with a governmental investigation or proceeding, 
was not prohibited from compiling such information as might be pertinent thereto and 
furnishing such information in general and composite form, without identifying any of the 
prices gathered as those of any particular linen supplier, to the industry, a labor union, 
or governmental agency. 


See Combinations and Conspiracies, Vol. 1, J 2011.181, 2011.218, 2017.208. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Allocation of 
Customers—Furnishing Customer Lists——A group of linen suppliers, their trade associa- 
tions and various individuals were prohibited by a consent decree from entering into any 
agreement to exchange, receive, or furnish any list of customers served by any other linen 
supplier or to allocate markets or customers for the furnishing of linen supplies. However, 
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in connection with the purchase of a linen supply business, not otherwise prohibited by the 
decree, by two or more suppliers, they could agree among themselves with the consent 
of the government which of the assets purchased should be acquired by each. The decree 
also prohibited (1) refraining from competition with other linen suppliers, (2) threatening 
or inducing any supplier to refrain from furnishing supplies to any customer, to return 
customers taken from other suppliers, or to transfer business to other suppliers, (3) tkreat- 
ening or inducing an agent or employee of any other supplier to divulge customer lists of 
the other supplier, and (4) threatening or inducing any purchaser or seller of a linen 
supply business to turn over any customer accounts or give anything of value in liev of 
such accounts. 


See Combinations and Conspiracies, Vol. 1, {| 2005.468, 2017.148, 2017.188. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Exclusion 
from Trade—Coercion, Threats, and Inducements—False Reports—A group of linen 
suppliers, their trade associations, and various individuals were prohibited by a consent 
decree from entering into any agreement to (1) hinder or prevent any person from 
engaging in the linen supply business, or (2) impede or harass other linen suppliers, or to 
(3) acquire other linen supply businesses for the purpose of reducing competition. The 
decree further enjoined the defendants from (1) threatening to put any linen supplier out 
of business, (2) threatening to discontinue laundering linen supplies for other suppliers for 
the purpose of hindering competition, (3) enticing employees of other suppliers to take 
employment with the defendants for the purpose of injuring the other supplier in its busi- 
ness, (4) making false statements concerning the financial standing or business integrity 
of other suppliers, (5) trailing the vehicles or deliverymen of other suppliers in order to 
ascertain the identity of their customers, and (6) threatening to furnish or furnishing 
linen supplies to a customer or potential customer on such terms as involve below cost 
prices, lump sum cash payments, free service or equipment, gratuities or similar induce- 
ments to obtain a contract. 


See Combinations and Conspiracies, Vol. 1, f 2005.575, 2005.660, 2005.785, 2017.300. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Boycotts.— 
A group of linen suppliers, their trade associations, and various individuals were prohibited 
by a consent decree from entering into any agreement to hinder or prevent, or from 
threatening, coercing, or inducing (1) any seller of linen supplies from selling to any 
supplier or (2) any laundry from laundering linen supplies for any linen supplier. ; 


See Combinations and Conspiracies, Vol. 1, § 2005.533. 


Combinations and Conspiracies—Consent Decrees—Trade Associations—Arbitration 
Agreements—Compelling Membership.—A group of linen suppliers, their trade associations, 
and various individuals were prohibited by a consent decree from participating in any 
program for the arbitration of disputes between linen suppliers for the purpose of prevent- 
ing competition for customers except upon the condition that (1) the arbitrator should 
be a person who, for three years prior to his appointment, had been wholly unconnected 
with the linen supply industry except as arbitrator and whose appointment should be 
subject to the approval of the court following notice to the government, (2) the issue 
submitted to arbitration should be limited to whether one linen supplier did, in fact, induce 
a customer to breach a valid contract with another supplier, (3) the affected customer 
should be given notice of the hearing and requested to appear as a witness unless the 
accused supplier should admit liability, and (4) the damages, if any, to be awarded to the 
successful party should not be punitive. The decree further prohibited the defendants 
from demanding or compelling any supplier to join any association and prohibited member- 
ship in any group or association of linen suppliers the purposes of which might be incon- 
sistent with the provisions of the decree. 


See Combinations and Conspiracies, Vol. 1, J 2017.121, 2017.283. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Exclusive 
Dealing—Limiting Period of Supply Contracts——A group of linen suppliers, their trade 
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associations, and various individuals were prohibited by a consent decree from entering 
into or enforcing any contract or agreement with any customer, made after entry of the 
decree, unless the contract (1) should be for a period not longer than one year, unless it 
provided for the supplying of special articles not usable by another customer, in which 
case it should be for a period of not more than two years and (2) did not hinder or prevent 
the customer from obtaining linen supplies, not covered by the contract, from any linen 
supplier. The contract might provide for automatic renewals for successive six month 
periods but it must clearly and specifically provide that the customer might terminate 
at the end of any period upon giving notice, in writing, not less than ten days prior 
thereto. Contracts for a period of not more than four years, in writing, specifically 
negotiated with the customer, and varying from the contract generally in use by the 
supplier, were exempted from the restrictions. The decree further provided that nothing 
therein should be construed as requiring any of the defendant suppliers to enter into a con- 
tract to furnish supplies to any other person. 


See Combinations and Conspiracies, Vol. 1, { 2005.690. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—lInterlocking 
Directorates—Stock or Asset Holdings in Competing Companies—A consent decree 
entered against a group of linen suppliers, their trade associations, and various individuals 
prohibited each individual defendant from being, in person or through a nominee, an 
officer, director, voting trustee, or part owner of any two or more linen suppliers in the 
same market area. Each supplier was enjoined from (1) knowingly permitting any of its 
officers, directors, or employees from serving, at the same time, as an officer, director, or 
employee of any other linen supplier in the same market area and from (2) acquiring, by 
purchase or otherwise, for a period of five years, any of the capital stock, physical assets, 
or any financial interest in any other linen supplier, other than the office towel business, 
except on the consent of the government or upon application to the court and a showing 
that the acquisition would not lessen competition or tend to create a monopoly. 


See Combinations and Conspiracies, Vol. 1, § 2003.735, 2005.833. 


Combinations and Conspiracies—Consent Decrees—Practices Enjoined—Cooperation 
with Labor—Notice of Customer Change-Overs—A group of linen suppliers, their trade 
associations, and various individuals were prohibited by a consent decree from utilizing, 
for the purpose of preventing customers from changing from one linen supplier to another, 
any provision of any collective bargaining agreement requiring each of them (1) to notify 
a labor union or agency thereof that it would commence furnishing supplies to any linen 
supply customer, or (2) to receive notices therefrom relating to the prospective gain or 
loss of any linen supply customer. Subject to the other provisions of the decree, the 
defendants were permitted to bargain collectively, enter into and carry out the terms 
of a labor agreement with a labor union regarding wages, hours, and other terms of 
employment in the linen supply industry. 


See Combinations and Conspiracies, Vol. 1, { 2005.605, 2017.318. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Amendment of Charter or Bylaws—Trade Associations—A consent decree entered 
against a group of linen suppliers, their trade associations, and various individuals directed 
the trade associations to institute and complete within three months from the entry of the 
decree such proceedings as might be appropriate to amend their charters and bylaws so 
as to incorporate therein the provisions of the decree and to require, as a condition of 
membership or retention of membership, all present and future members to be bound 
thereby. The associations were directed to furnish all members with a copy of the 
amended bylaws and to expel from membership those which violated the provisions of the 
charters or bylaws incorporating the provisions of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.60, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and W. D. Kilgore, 
Jr., Richard B. O’Donnell, John D, Swartz, Morris F. Klein, Charles F. B. McAleer, 
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ee Wehrmann, Paul D. Sapienza, and Ronald S. Daniels, Attorneys, Department 
of Justice. 


For the defendants: Jacob Landau, General Counsel, for Consolidated Laundries 
Corporation; William B. Troy, President, for Cascade Linen Supply Corp. of N. J.; 
Manford Meltzer, President, for Central Coat, Apron & Linen Service, Inc.; Carl. Edw. 
Troy, President, for General Linen Supply & Laundry Co., Inc.; Murray Gordon, 
Secretary, for Modern Silver Linen Supply Co., Inc., a New York corporation; Murray 
Gordon, Secretary, for Modern Silver Linen Supply Co., Inc., a New Jersey corporation; 
Charles Maslow for Standard Coat, Apron & Linen Service, Inc., a New York corporation; 
Charles Maslow for Standard Coat, Apron & Linen Service, Inc., a New Jersey corpora- 
tion; Bernard J. Potack, President, for Linen Supply Institute of Greater New York, Inc.; 
Joseph Victor, President, for Linen Service Council of New Jersey and Louis Gordon, 


Harry Kessler, Charles Maslow, Jack Orlinsky, Fred S. Radnitz, and Sam Spatt, for 


themselves. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases {| 68,132 and 1957 Trade Cases {| 68,708. 


Final Judgment 
[Consent Decree| 


Epmunp L. Parmiert, District Judge [In 
full text): Plaintiff, United States of America, 
having filed its amended complaint herein 
on June 4, 1957; the defendants having 
apeared herein and filed their respective 
answers to said amended complaint; and 
the parties hereto, by their respective at- 
torneys, having consented to the entry of 
this Final Judgment; 

Now, Therefore, upon the consent of the 
parties hereto, and the Court being advised 
and having considered the matter, it is 
hereby 


Ordered, Adjudged and Decreed, as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter of this action and of each of the 
parties hereto, and the amended complaint 
states claims upon which relief may be 
granted against the defendants and each 
of them under Sections 1 and 2 of the Act 
of Congress of July 2, 1890, entitled “An 
act to protect trade and commerce against 
unlawful restraints and monopolies,” com- 
monly known as the Sherman Act, as 
amended, 

II 


[ Definitions] 


As used in this Final Judgment: 

(A) “Person” means any individual, cor- 
poration, partnership, association, firm or 
other legal entity. For the purposes of this 
Final Judgment, a person, its officers, direc- 
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tors, servants, agents, employees, partners 
and subsidiaries, and any business entities 
operated and controlled by the same family 
shall be deemed to be one person. 

(B) “Linen supply” or “linen supplies” 
means such items as coats, aprons, hand 
towels, dish towels, sheets, pillow cases, 
tablecloths, napkins and uniforms customarily 
furnished by a linen supplier to users thereof. 

(C) “Linen supply industry” or “linen 
supply business” means the business of fur- 
nishing linen supplies in New York and 
New Jersey. 

(D) “Linen supplier” means any person 
engaged in the business of furnishing linen 
supplies in New York and New Jersey. 

(E) “Customer” means and includes hotels, 
restaurants, clubs, barber shops, beauty 
parlors, doctors’ and dentists’ offices, insti- 
tutions and business offices to which a linen 
supplier furnishes or agrees to furnish linen 
supplies. 

(F) “Institute’ means defendant Linen 
Supply Institute of Greater New York, Inc. 

(G) “Council” means defendant Linen 
Service Council of New Jersey. 


III 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant, and to its members, 
officers, directors, agents, employees, sub- 
sidiaries, successors or assigns, and to all 
persons in active concert or participation 
with any such defendant who shall have 
received actual notice of this Final Judg- 
ment by personal service or otherwise. 


| 69,120 


74,392 


IV 
[Prohibited Agreements] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, enforcing or claiming any rights 
under any contract, agreement, understand- 
ing, plan or program with any other linen 
supplier or central agency or association 
of or for linen suppliers, directly or in- 
directly, to: 


[Price Fixing] 


(A) Fix, determine, maintain or adhere to 
prices, discounts, terms or conditions of 
price, for the furnishing of any linen sup- 
plies to any customer. 


[Price Lists-Customer Lists] 


(D) Collect, compile, disseminate or ex- 
change prices or price lists for the furnish- 
ing of linen supplies to any customer, or 
exchange with, furnish to or receive from 
any other linen supplier or trade association 
or central agency of or for linen suppliers, 
any list of customers or customer accounts 
served by any other linen supplier; provided 
that this subsection shall not prohibit de- 
fendant Institute or Council or an industry 
representative in connection with the nego- 
tiation of a labor contract or with a govern- 
mental investigation or proceeding, from 
compiling such price information as may be 
pertinent thereto and furnishing such in- 
formation in general and composite form, 
without identifying any of the prices gathered 
as those of any particular linen supplier, to 
the industry, a labor union or governmental 
agency. 


[Market Allocation] 


(C) Divide, allocate or apportion markets, 
territories or customers for the furnishing 
of any linen supplies; provided, however, 
that in connection with the purchase in any 
manner of a linen supply business or portion 
thereof, not otherwise prohibited by this 
Final Judgment, this subsection shall not be 
construed to enjoin or restrain two or more 
linen suppliers who jointly purchase all or 
any portion of the business of another linen 
supplier from agreeing between or among 
themselves with the consent of the plaintiff 
which of the assets purchased, including 
customer accounts, contracts and routes, 
shall be acquired by each of them. 


1 69,120 


Court Decisions 
U. S. v. Linen Supply Institute of Greater New York, Inc. 


Number 108—228 
9-9-58 


[Arbitration Agreement] 


(D) Operate, maintain, participate in, or 
contribute anything of value to the “Arbi- 
tration Agreement for Linen Supply In- 
dustry,” dated July 22, 1948, or to any other 
system, device or program for the arbitra- 
tion of disputes between linen suppliers 
with the purpose or effect of allocating 
customers or preventing competition for 
customers or of causing the return of cus- 
tomers, except upon the following terms 
and conditions: 


(1) The arbitrator or arbitrators shall be 
a person or persons who for 3 years prior 
to his or their appointment shall have been 
wholly independent of, and unconnected 
with, the linen supply industry other than 
as arbitrator, and the appointment of any 
such arbitrator or arbitrators shall be sub- 
ject to the approval of this Court following 
reasonable notice to the plaintiff herein; 


(2) The issue to be submitted to such 
arbitration shall be limited and restricted 
solely to whether one linen supplier or its 
assignor did, in fact, induce a customer to 
breach, cancel or discontinue a valid con- 
tract for linen supply services with another 
linen supplier; 


(3) The affected customer shall be given 
notice of such hearing by the arbitrator or 
arbitrators and be requested to appear and 
be a witness at such arbitration hearing 
unless the accused person shall admit lia- 
bility; and 


(4) The damages, if any, to be awarded 
to the successful party in any such arbitra- 
tion proceeding shall not be punitive. Any 
such arbitrator or arbitrators may issue 
injunctions only in cases where a state 
court in the same jurisdiction could issue 
injunctions under the law of that jurisdic- 
tion, but in no event shall such injunctions 
be for periods longer than the unexpired 
term of the contracts alleged to have been 
breached. 

[Boycotts] 


(E) Hinder, limit or prevent any seller 
of linen supplies from selling linen supplies 
to any linen supplier, or hinder, limit or 
prevent any laundry from laundering linen 
supplies of or for any linen supplier. 


[Exclusion from Business] 


(F) Hinder, limit or prevent any person 
from: 
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(1) Engaging in or continuing to engage 
in the linen supply business as principal, 
agent, employee or otherwise; provided, 
however, that in connection with the pur- 
chase in any manner of a linen supply 
business or portion thereof, not otherwise 
prohibited by this Final Judgment, a pur- 
chaser or purchasers (a) may require, as 
a term of such purchase, restrictive cove- 
nants not to engage in the type of business 
sold in competition with the purchaser or 
purchasers in the area embraced in such 
sale for a period not in excess of five years, 
and, for a period of ten years, not to solicit, 
serve, cater to or disseminate information 
concerning the linen supply patronage of 
the customers sold, and (b) may enforce to 
the same extent such restrictive covenants 
heretofore obtained; provided further that 
a defendant shall not be prohibited by this 
subsection from (a) entering into a contract 
with an employee or prospective employee 
of such defendant which provides that such 
employee or prospective employee shall not, 
for a period of two years after termination 
of his employment with such defendant, 
solicit, serve, cater to or disseminate in- 
formation concerning the linen supply 
patronage of such defendant’s customers 
who were served by such employee, and in 
the case of a supervisory or managerial em- 
ployee, for a period of three years after 
termination of such employment, solicit, 
serve, cater to or disseminate information 
concerning the linen supply patronage of 
such defendant’s customers who were served 
by the employees under his supervision or 
management during the six months im- 
mediately preceding the termination of his 
employment by such defendant; and (b) 
enforcing to the same extent such restric- 
tive covenants heretofore obtained; 


(2) Being furnished linen supplies by any 
linen supplier of his own choice. 


(G) Impede, injure, obstruct or harass 
other linen suppliers. 


(H) Acquire other linen suppliers or 
any interest therein for the purpose of 
reducing, preventing, hindering or eliminat- 
ing competition, 


V 
[Prohibited Acts] 


Defendants are jointly and severally en- 
joined and restrained from, directly or in- 
directly: 
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(A) Refraining from competition with 
other linen suppliers for the furnishing of 
linen supplies in the area or areas in which 
he or it conducts a linen supply business. 


[Coercion] 


(B) Threatening, coercing or inducing: 


(1) Any person to refrain from launder- 
ing linen supplies of or for any other linen 
supplier, or to refuse to sell any linen 
supplies to any linen supplier; 


(2) Any linen supplier to refrain from 
furnishing linen supplies to any customer or 
to return customers taken from or transfer 
business of other customers to any defend- 
ant or other linen supplier; 


(3) Any officer, director, agent, servant 
or employee of or for any other linen sup- 
plier to divulge or make known to such 
defendant any customer lists or customer 
accounts known to such person by virtue 
of his employment with or for such other 
linen supplier; 

(4) Any purchaser or seller of a linen 
supply business to 


(1) turn over any customer accounts, 
names of customers, customer routes or 
business to any other linen supplier, or 


(ii) pay, give or credit to any other 
linen supplier any sum of money, or any- 
thing of value in lieu of such customer 
accounts, customers, customer routes or 
business; provided, however, that this 
subsection (4) shail not prohibit a pur- 
chaser of a linen supply business from 
obtaining from the seller an indemnity 
relating to the customer accounts sold by 
the seller, or from giving to, or receiving 
from, any other linen supplier or laundry 
customary and normal credit information, 
or information concerning the treatment 
of linen supplies. 


[Joining Associations] 

(C) Demanding and compelling any linen 
supplier to join defendant Institute or de- 
fendant Council or any other association of 
linen suppliers. 


[Hindering Competition] 
(D) Threatening to put any linen sup- 
plier out of business. 


(E) Threatening to discontinue or dis- 
continuing laundering linen supplies of or 
for any other linen supplier for the purpose 
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of reducing, preventing, hindering or elimi- 
nating competition. 

(F) Posting or otherwise circulating lists 
of other linen suppliers among the solici- 
tors, drivers and routemen of defendant 
linen suppliers. 

(G) Enticing any person employed by 
any other linen supplier to leave his em- 
ployer and to take other employment with 
such defendant with the purpose and effect 
of unduly hampering, injuring or prejudic- 
ing such other linen supplier in its business. 


[Recording Contracts] 


(H) Recording or registering with any 
other person, or with any association or 
central agency of or for linen suppliers, any 
contract for the furnishing of linen sup- 
plies; provided, howéver, that any arbitra- 
tor appointed as provided in Subsection (D) 
of Section IV hereof may by written rule 
provide that linen supply contracts, as en- 
tered into, be submitted to him by the linen 
supplier and be, by such arbitrator, stamped 
with the date and time of his receipt there- 
of, which stamp shall be some evidence 
only as to the time of execution of the 
contracts, and such contracts shall be promptly 
returned to such linen supplier; provided, 
however, that such arbitrator shall not keep 
or maintain any record of such contracts 
or any of the terms thereof. 


[Statements About Competitors] 


(I) Knowingly making or causing to be 
made to any person any false report or 
statement concerning the financial stand- 
ing or business integrity of any other linen 
supplier, or that any other linen supplier: 

(1) Is extending gifts or 
prices to its customers, or 

(2) Is about to cease business operations, 
or 

(3) Is to be acquired by or merged into 
such defendant. 


preferential 


[Trailing Deliverymen] 


(J) Trailing or causing to be trailed the 
vehicle or vehicles, deliveryman or delivery- 
men of any other linen supplier in order to 
ascertain the identity of the customers of 
such other linen supplier. 


[Association Membership] 


(K) Organizing or Participating in any 
of the activities of, or knowingly support- 
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ing, being a member of or contributing 
anything of value to any group, association 
or central agency of or for linen suppliers, or 
the linen supply industry, the purposes or 
activities of which are, or may be, in anq 
manner, inconsistent with any of the pro- 
visions of this Final Judgment. 


VI 
[Interlocking Directorates—Dual Holdings] 


Each individual defendant is enjoined and 
restrained, directly or indirectly, in person 
or through a nominee, from being an of- 
ficer, director, voting trustee or part owner 
of any two or more persons furnishing 
linen supplies to customers in the same 
markets area or market areas, provided that 
each such defendant shall have until April 
16, 1963 to dispose of any stock holding 
he may have in Consolidated Laundries 
Corporation. 


VII 


(A) Each defendant linen supplier is en- 
joined and restrained from knowingly per- 
mitting any of its officers, directors or 
employees to serve, at the same time, as an 
officer, director or exployee of any other 
linen supplier in the same market area. 


(B) Each defendant linen supplier is en- 
joined and restrained for a period of five 
years from the date of the entry of this 
Final Judgment from acquiring, or attempt- 
ing to acquire, directly or indirectly, by 
purchase, lease or otherwise, any of the 
capital stock, physical assets, business (in- 
cluding customer accounts), or good will of 
or any financial interest in any other linen 
supplier, other than office towel business, 
except upon consent of the plaintiff herein 
or upon application to this Court and a 
showing, to the satisfaction of this Court, 
that the acquisition would not substantially 
lessen competition or would not tend to 
create a monopoly in the furnishing of 
linen supplies in the States of New York 
and New Jersey. 


VIII 
[Contract Periods Limited] 


(A) Each defendant is enjoined and re- 
strained from maintaining, adhering to or 
enforcing in any manner, for periods of time 
longer than those provided for in sub- 
section (B)(1) of this Section VIII, any 
linen supply contract. 
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(B) The defendants are jointly and sev- 
erally enjoined and restrained from, directly 
or indirectly, entering into, adhering to, 
maintaining or enforcing any contract, 
agreement or understanding with any cus- 
tomer to furnish linen supplies to such 
customer unless such contract, agreement 
or understanding, made after the entry of 
this Final Judgment: 

(1) Be for a period not longer than one 
year, unless such contract, agreement or 
understanding shall provide for the supply- 
ing of special articles (not usable by an- 
other customer), in which event it shall be 
for a period of not more than two years. 
Provided, however, that any such contract, 
agreement or understanding may provide 
that it may be automatically renewed for 
successive six months periods after the ex- 
piration of the aforesaid periods; and pro- 
vided, further, that any such contract, 
agreement or understanding must clearly 
and specifically provide that the customer 
may terminate said contract, agreement or 
understanding at the end of any original 
or renewal period by giving notice, in writ- 
ing, to the defendant not less than ten days 
prior thereto; 

(2) Does not hinder, limit or prevent the 
customer from obtaining linen supplies not 
covered by said contract from any linen 
supplier. 


[Report to Court] 


(C) Within one year from the date of 
the entry of this Final Judgment, each defend- 
ant linen supplier is ordered and directed 
to file with this Court a report that such 
defendant notified its customers of the pro- 
visions of Subsections (A) and (B)(1) of 
this Section VIII. 


[Specific Contracts] 


(D) Nothing in this Section VIII shall 
apply to any contract to furnish linen sup- 
plies, provided such contract is for a period 
of not more than four years, and provided 
further that such contract is in writing and 
specifically negotiated with the customer 
(customarily by top management) and 
varies from the contract generally in use 
by such defendant linen supplier. 


(E) Nothing contained in this Final 
Judgment shail be construed as requiring 
any defendant linen supplier to enter into 
a contract with any other person to furnish 
linen supplies to such other person. 
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IX 
[Inducements] 


Defendants are jointly and severally en- 
joined and restrained from furnishing or 
offering or threatening to furnish linen sup- 
plies to a customer or potential customer 
on such terms or conditions as involve be- 
low cost prices, lump sum cash payments, 
loans (other than bona fide loans by a 
defendant linen supplier to its or his then 
existing customers), or free service, equip- 
ment (or non-compensated use thereof), 
gratuities or other similar inducements to 
obtain a contract for the furnishing of linen 
supplies with a customer or a prospective 
customer. Upon proof being made at any 
hearing on a complaint under this Section 
IX that a defendant has violated the pro- 
visions hereof, it shall be a defense that the 
acts complained of were done in good faith 
to meet similar practices of a competitor 
and for the purpose of obtaining potential 
customers or, for existing customers, in 
order to obtain from such competitor a sub- 
stantially equivalent amount of linen supply 
business taken by that competitor. 


Xx 
[Excluded Contracts] 

Nothing contained in Sections VII through 
IX of this Final Judgment shall apply to 
the business of supplying industrial uni- 
forms (i. e., laundered work clothes) to fac- 
tories, garages, newspapers and _ other 
similar users. 

XI 
[Labor Unions] 


Subject to the other provisions of this 
Final Judgment defendants, or any of them, 
may bargain collectively, enter into and 
carry out the terms of a labor agreement 
with a labor union regarding wages, hours 
and other terms and conditions of employ- 
ment or employees in the linen supply in- 
dustry. Each defendant is enjoined and 
restrained from hereafter utilizing for the 
purpose of preventing customers from chang- 
ing from one linen supplier to another any 
provision of any collective bargaining agree- 
ment requiring each of them: (a) to notify 
a labor union or its stabilization board or 
other divisions or agency thereof that it 
will commence furnishing linen supplies 
to any linen supply customer, or (b) to re- 
ceive notices therefrom relating to the pros- 
pective gain or loss of any linen supply 
customer. 
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XII 
[Specific Relief] 


The defendant Institute and Council are 
ordered and directed: 


(A) Within thirty days after the entry 
hereof to serve by mail upon each of their 
present members a conformed copy of this 
Final Judgment and to file with this Court 
and with the plaintiff herein proof by af- 
fidavit of service upon each such member. 


[Amendment of Charter or By-laws] 


(B) To institute forthwith and to com- 
plete within three months from entry of this 
Judgment such proceedings as may be 
appropriate and necessary to amend their 
charters or by-laws so as to incorporate 
therein the provisions of this Final Judg- 
ment and require as a condition of mem- 
bership or retention of membership all 
present and future members be bound 
thereby. 


[Notice of Amended By-laws to Members] 


(C) To furnish to all their present and 
future members a copy of their by-laws as 
amended in accordance with subsection (B) 
of this section XII. 


(D) To expel promptly from member- 
ship any present or future member thereof 
who shall violate the provisions of their 
charters or by-laws incorporating the pro- 
visions of this Final Judgment. 


XIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
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in charge of the Antitrust Division and on 
reasonable notice to any defendant, made to 
its principal office, be permitted subject to 
any legally recognized privilege (a) access 
during the office hours of said defendant, to all 
books, ledgers, accounts, correspondence, mem- 
oranda, and other records and documents in the 
possession or under the control of said 
defendant relating to any matters contained 
in this Final Judgment; and (b) subject to 
the reasonable convenience of said defend- 
ant and without restraint or interference 
from it, to interview officers or employees 
of such defendant, who may have counsel 
present, regarding any such matters; and 
(c) upon such request, any defendant shall 
submit reports in writing in respect of any 
such matters as may from time to time 
be reasonably necessary to the enforcement 
of this Final Judgment. No information 
obtained by the means provided in this Sec- 
tion XIII shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final 
Judgment, or as otherwise required by law. 


XIV 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to the Court at any time 
for such further orders or directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this Final Judg- 
ment, for the modification or enlargement 
thereof, for the enforcement of compliance 
therewith, and for punishment of violations 
thereof. 


[] 69,121] Galveston Truck Line Corporation v. Ada Motor Lines, Inc., et al. 
In the United States District Court for the Western District of Oklahoma, Western 


Division. No. 6720. Dated July 9, 1958. 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions Under the Sherman Act—Carriers’ 
Refusal to Handle Goods—“Hot Cargo” Clause in Union Agreement—Absence of Con- 
certed Action.—In an action for treble damages by a motor carrier charging other carriers 
with violating Sections 1 and 2 of the Sherman Act by negotiating collective bargaining 
agreements containing a “hot cargo” clause with a labor union, by refusing to transport 
the carrier’s freight during its dispute with the union, and by conspiring to put the carrier 
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| 74,397 
Galveston Truck Line Corp. v. Ada Motor Lines, Inc. 
out of business, the court held that the carrier was not entitled to recover treble damages 
under the antitrust laws because the evidence failed to establish that the refusals to trans- 
port the freight were the result of collusive or concerted action by the carriers. The 
hot cargo” provisions in the contracts with the union were proposed by the union, 
opposed by the carriers, and agreed to after it appeared that the carriers’ employees had 
voted to strike to obtain the provisions. There was no evidence that any of the carriers 
desired, proposed or favored inclusion of such clauses in the contract with the union. 


See Combinations and Conspiracies, Vol. 1, J 2101.005. 
For the plaintiff: Holman & Saccomanno, Houston, Tex. 


For the defendants: Duvall & Head, Oklahoma City, Okla., for Ada Motor Lines, 
Inc., et al.; Mullinax, Wells & Morris, Dallas, Tex., for International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & Helpers of America, AFL-CIO; William J. 
Milroy, Chicago, Ill., and Rainey, Flynn & Rainey, Oklahoma City, Okla., for Santa Fe 
Trail Transportation Company; Blackmar, Swanson, Midgley, Jones & Eager, Kansas 
City, Mo., for Yellow Transit Freight Lines, Inc.; and Callaway, Reed, Kidwell & Brooks, 


Dallas, Tex., for Gillette Motor Transport, Inc., and Southern-Plaza Express, Inc. 


Memorandum Opinion 
[Statement of Case] 


W. R. Watrace, District Judge [In full 
text]: Plaintiff, Galveston Truck Lines, a 
Texas corporation, seeks to recover triple 
damages under the Sherman Anti-Trust 
Law, 15 U.S. C. A. §§ 1-15, and for general 
relief, against twenty-one corporate and 
individual defendants engaged in the opera- 
tion of truck lines in interstate commerce 
in Oklahoma and elsewhere. 


[Alleged Conspiracy] 


In essence, plaintiff urges that the de- 
fendant motor carriers conspired to restrain 
trade and commerce, contrary to Sections 1 
and 2 of the Sherman Act, by negotiating 
collective bargaining agreements with Gen- 
eral Drivers, Chauffeurs and Helpers Local 
886 of Oklahoma City, Oklahoma (herein 
referred to as Local 886) containing a “Pro- 
tection of Rights” of “hot cargo” provision, 
and by refusing to transport freight tendered 
for interlining during a six-week period in 
April and May of 1955. Alternatively, plain- 
tiff asserts that the “hot cargo” provisions 
are per se violative of the Sherman Act, the 
Interstate Commerce Act, the contractual 
obligations of joint tariffs, the Taft-Hartley 
Act, and of the common law relating to 
monopolies, or that in any event the defend- 
ant truckers were guilty of acts and conduct 
amounting to an unlawful conspiracy to 
force plaintiff out of the trucking business. 
In addition, plaintiff seeks general relief 
against the defendants for their failures to 
interline plaintiff's freight during the con- 
troverted period. 


Trade Regulation Reports 


[Labor Unions as Parties| 


Subsequent to the filing of the complaint 
and answers of the various truck operator 
defendants, certain labor organizations were 
added as parties defendant by court order. 
Plaintiff seeks no affirmative relief against 
these unions. Such parties were joined be- 
cause the lawfulness of certain collective 
bargaining contracts, to which these organi- 
zations (together with the truck operator 
defendants) are parties, is in issue. 


[Contracts with Union] 


The evidence indicates that Local 886 is 
the collective bargaining representative of 
the truck line defendants’ employees. In 
November, 1942, a conventional collective 
bargaining agreement was executed between 
Local 886 and tke unionized motor carriers 
performing local cartage service in Okla- 
homa City (including all truck line defend- 
ants in the instant case). This agreement 
contained a “hot cargo” clause. Truck line 
defendants and Local 886 have also executed 
a collective bargaining agreement which 
covers all dock employees at Oklahoma 
City which became effective on May 16, 
1955. It terminates January 31, 1961. This 
is the Southern Conference Local Freight 
Forwarding Pickup and Delivery Agree- 
ment. Moreover, the truck line defendants 
and Local 886 have executed a collective 
bargaining agreement effective February 1, 
1955 and terminating January 31, 1956, 
known as the Southern Conference Over- 
the-Road Motor Freight Agreement. The 
Southern Conference Local and Road Agree- 
ments are in effect through the states of 
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Oklahoma, Texas, Kansas, and Louisiana 
and they contain “hot cargo” clauses. 


[“Hot Cargo” Clause Not Desired] 


The just referred to contracts resulted 
from bona fide, arms-length collective bar- 
gaining between the union and the carrier 
defendants. These provisions were proposed 
by the union, opposed by management, and 
agreed to after it appeared that employees 
of defendant carriers had voted to strike to 
obtain these provisions, There is no evi- 
dence that any of the carrier defendants 
desired, proposed or favored inclusion of 
the “hot cargo” clause in the contracts, and 
such clause appears in exact form as origi- 
nally sponsored by the union. Furthermore, 
there is no evidence of collusion or con- 
spiracy on the part of the carrier defendants 
during the course of the bargaining nego- 
tiations at the time this clause was accepted, 
and there is no indication that any carrier 
defendant attempted to influence any union 
or representative thereof to force plaintiff 
to agree to the terms of any union contract. 
On April 18, 1955, representatives of Local 
886 informed plaintiff that plaintiff would be 
struck by Local 886 at Oklahoma City, 
Oklahoma, within 24 hours. Following such 
advice to plaintiff, union employees of some 
of the carrier defendants refused to perform 
the labor necessary to receive, transport 
and deliver plaintiff's shipments. It has 
been stipulated that “From April 18, 1955 to 
May 31, 1955, two or more of the truck 
line defendants failed to accept shipments 
moving by motor carrier in interstate and 
foreign commerce which were lawfully 
tendered to them by plaintiff in Oklahoma 
City, Oklahoma, in accordance with tariff 
routes, rates and regulations”. However, 
the evidence fails to establish that such re- 
fusals were the result of collusive or con- 
certed action by the carrier defendants. 
The evidence further reveals that there has 
been no disruption of interchange connec- 
tions at Oklahoma City between plaintiff, 
on the one hand, and the truck line defend- 
ants on the other since May 31, 1955. 


[Legality of “Hot Cargo” Clause] 


First, the court must determine whether 
or not the “hot cargo” clause, as such, is 
invalid as a matter of law. This exact ques- 
tion, insofar as the court knows, has not 
been ruled on previously, although the Inter- 
state Commerce Commission recently has 
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held that such a clause did not excuse motor 
carriers from fulfilling their carrier obliga- 
tions to the public (Galveston Truck v. Ada 
Motor, et al., No. MC-C-1922, decided De- 
cember 16, 1957) and even though the 
Supreme Court has just ruled that this 
clause cannot be urged by way of defense 
by a union charged with having violated 
Section 8(b)(4)(A) of the Taft-Hartley 
Act (Local 1976 v. N. L. R. B. [and com- 
panion cases] U. S. Sup. Ct. No. 127, June 
16, 1958, 26 Law Week 4424. 


As applied to common carriers, a grave 
question exists as to the basic validity of 
the “hot cargo” clause. However, the court 
has concluded that a declaration unquali- 
fiedly striking down such clause is unwar- 
ranted. Whether or not a carrier has 
violated its public duty in failing or refusing 
to handle tendered goods is an issue which 
must be resolved in the light of facts re- 
flected in each particular case. In some in- 
stances a carrier may be obligated to handle 
freight irrespective of union demands based 
upon a “hot cargo” provision. Yet, under 
other circumstances, a carrier may be justi- 
fied in giving some force and effect to such 
clause and at the same time be deemed to 
have discharged its carrier obligations. 


[No Recovery Under Anti-Trust Laws] 


The evidence herein does not indicate that 
plaintiff is entitled to recover treble dam- 
ages under the Anti-Trust laws. However, 
the court is satisfied that the defendant 
carriers, individually, although not acting 
in concert, did breach their respective com- 
mon law and statutory obligations to make 
every reasonable effort to provide adequate 
service within the scope of their holdings 
out when they failed to handle plaintiff’s 
freight. 


[“Hot Cargo’ Clause No Defense] 


The “hot cargo” clause affords the de- 
fendants no protection under the facts of 
this case. Here the carriers yielded to the 
union’s action in soliciting union members 
to refuse to handle plaintiffs freight which 
action was an unfair labor practice. The 
carriers made no good faith effort to serve 
the plaintiff but such too readily turned to 
this clause. The defendants may well have 
believed that the “hot cargo” clause excused 
them from serving the plaintiff. But, whether 
the defendants erred merely as a matter of 
fact or as a matter both of fact and law is 
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immaterial. Carriers are impressed with a 
heavy responsibility. Where tendered goods 
are refused there must be no question but what 
every legitimate avenue was exhausted in 
an effort to transport such goods and that 
their failure was in truth beyond their 
control. 


[Permission to Amend Complaint] 


This expression by the Court is inter- 
locutory in character. Plaintiff is hereby 
given permission to amend and separately 
state causes of action against the defendants 
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individually where diversity of citizenship 
and sufficient amount exists to give this 
Court jurisdiction. The case will then be 
set down for hearing on the matter of 
damages as to each defendant over which 
the court has jurisdiction, and each de- 
fendant will be held individually responsible 
for its own failure or failures. The defend- 
ants are not jointly liable. 

At the conclusion of such hearing, find- 
ings of fact, conclusions of law and journal 
entry of judgment both as to liability and 
amounts will be entered. 


[] 69,122] Atlantic Coast Line Railroad Company, et al. v. Riss & Company, Inc. 


In the United States Court of Appeals for the District of Columbia Circuit. 


14,562, Filed August 8, 1958, 


No. 


On Petition for Certiorari from the United States District Court for the District of 


Columbia, JoHN J. Srrtca, District Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Jurisdiction of Federal Courts—Staying Pro- 
ceedings in Federal Courts—Suits Against Common Carriers—Conflicts in Jurisdiction 
Between District Court and Interstate Commerce Commission.—In a private antitrust 
action, a trial court was directed on certiorari to reconsider its denial of a motion to 
suspend proceedings pending a determination by the Interstate Commerce Commission 
of whether prior Commission-approved carrier rate agreements were applicable to certain 
reduced rate agreements and whether such rates were otherwise lawful. The issue of 
intent and effect of an agreement approved by the Commission must, where such issue is 
the sole or dominant issue in the case, first be referred to the Commission prior to a court 
determination of whether the agreement violates the antitrust laws; but where the agree- 
ment is only one of a considerable number of overt acts alleged, and where the policy 
favoring referral is clearly outweighed by other factors such as the probability of undue 
delay and the overriding importance of an early consideration of the other overt acts. 
referral to the Commission is not required. 


See Private Enforcement and Procedure, Vol. 2, { 9007.50, 9007.60. 


For the petitioners: Richard T. Conway, Francis M. Shea, and Lawrence Latto, 
Washington, D. C. 
For the respondent: A. Alvis Layne and Robert L. Wright, Washington, D. Gs 
For a prior opinion of the U. S. District Court, District of Columbia, see 1958 Trade 
Cases f[ 68,959. 


Before BazELon, Bastian and Burcer, Circuit Judges. 
Order 


[Petition for Certiorari] 


Per Curiam [In full text]: This case came 
on for consideration on the order of the 
District Court entered May 26, 1958, deny- 
ing petitioners’ motion to suspend proceed- 
ings pending a determination by the In- 
terstate Commerce Commission of whether 
prior Commission-Approved agreements are 
applicable to the reduced rate agreements 


referred to in Paragraph 18 of the Com- 
plaint as supplemented, whether such rates 
are otherwise lawful and whether respond- 
ents have abused the processes of the 
Commission, on petitioners’ motion to file 
a petition for writ of certiorari, petitioners’ 
petition for writ of certiorari, petitioners’ 
brief in support thereof, respondent’s brief 
in opposition thereto, the transcript of pro- 
ceedings in the District Court and on argu- 
ments of counsel. 
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[Conflict of Jurisdiction] 


Whereas the order of the District Court 
is not a final order appealable under 28 
U. S. C. § 1291 nor an interlocutory order 
appealable under 28 U. S. C. § 1292, and it 
appears that petitioners sufficiently allege a 
conflict of jurisdiction between the District 
Court and an administrative agency, and 
sufficiently show that postponed appellate re- 
view may work hardship on petitioners, United 
States Alkali Export Assn v. United States 
[1944-1945 TrapE Cases { 57,372], 325 U. S. 
196, 202, 203 (1945), and 


[Cases Relied On] 


Whereas it appears, from the District 
Court’s memorandum opinion in support of 
the order, that the District Court relied 
upon the decision of this court in Atchison, 
Topeka & S. F. Ry. Co. v. Aircoach Transport 
Assn. [1958 TRADE CASEs J 68,958], — U. S. 
App. D. C. —, 253 F. 2d 877 (1958), and 
did not consider in its opinion the effect of 
Federal Maritime Board v. Isbrandtsen Co., 
356 U. S. 481, 499 (decided May 19, 1958), 
and 

[Referral to Interstate Commerce 
Commission | 


Whereas it is the view of this court that 
the Isbrandtsen opinion modifies the holding 
of the Aircoach case by requiring that the 
issue of the intent and effect of an agree- 
ment approved by the Commission must, 
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in a case where such issue is the sole or 
dominant issue in the case, first be referred 
to the Commission prior to a court deter- 
mination of whether such agreement vio- 
lates the anti-trust laws, and 


Whereas it is the view of this court that 
the Isbrandtsen decision does not necessarily 
require referral to the Commission of issues 
such as those sought to be referred to the 
Commission by petitioners’ motion where 
the agreement is only one of a considerable 
number of overt acts alleged and where the 
policy favoring referral is clearly outweighed 
by other factors such as the probability of 
undue delay and the overriding importance 
of early consideration of the other overt 
acts alleged, and 


Whereas the District Court, having con- 
sidered this case in all of its aspects, is in 
a better position to determine whether, 
on balance, suspension of proceedings is 
warranted, 


[Certiorari Granted] 


It is hereby, ordered that petitioners’ mo- 
tion for leave to file a petition for writ of 
certiorari and petitioners’ petition for writ 
of certiorari are granted, and the case is 
remanded to the District Court with direc- 
tions to vacate its order of May 26, 1958, 
and to reconsider petitioners’ motion to sus- 
pend proceedings in light of this order. 


[| 69,123] Mrs. Theresa Delaune, wife of Lester R. Steckler v. Hibernia National 
Bank of New Orleans, as Testamentary Executor of the Succession of Elson A. Delaune, 


et al. 


In the United States District Court for the Eastern District of Louisiana, New Orleans 
Division. Civil Action No. 7878. Dated July 29, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Necessary Averments to State Cause of Action 
—Dismissal—Lack of Public Injury.—A complaint charging that a plaintiff’s father con- 
spired with her sisters, brothers, and a lessee to restrain and monopolize trade and 
commerce by extending a mineral lease on family owned land without authority to do so 
was dismissed on the grounds that the conspiracy alleged did not relate to public injury 
and disclosed nothing but a family dispute. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475, 9013.440. 
For the plaintiff: Charles B. Richards, New Orleans, La. 


For the defendants: Donald Peltier, Thibodaux, La., for Edmond A. Delaune; Richard 
S. Lake, New Orleans, La., for The Texas Co.; and Wood Brown, New Orleans, La., for 
Hibernia National Bank. 
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This matter came on a former day for 
hearing on motions of defendants to dis- 
miss, for summary judgment, to strike, and 
for a more definite statement. The Court, 
having heard the argument and studied the 
briefs filed by counsel for both sides, now 
makes the following ruling. 


It is Ordered that the motions of defend- 
ants to dismiss be, atid the same are hereby, 
granted. 


[Alleged Conspiracy] 


Per CurtAm [SKELLEY Wnricut, District 
Judge, In full text]: Plaintiff alleges a vio- 
lation of Sections 1 and 2 of the Sherman 
Antitrust Act. The complaint discloses, 
however, nothing but a family dispute con- 
cerning the extension of a nonproductive 
mineral lease on family owned land. Ac- 
cording to the plaintiff, her father extended 
the lease in behalf of himself, the plaintiff, 
and her sisters and brothers, Plaintiff alone 
alleges that her father had no authority so 
to do, and that, consequently, her father, 


Cited 1958 Trade Cases 
Alexander v, Texas Co. 


74,401 


her sisters and brothers and the Texas 
Company, the mineral lessee, have all vio- 
lated the Sherman Act by conspiring to re- 
strain and monopolize interstate trade and 
commerce. The complaint is so frivolous 
that it need not be dignified with extensive 
analysis. Suffice it to say that the restraints 
and attempted monopoly alleged are not 
within the proscription of the Sherman Act. 
Apex Hosiery Co. v. Leader [1940-1943 TrapE 
Cases { 56,039], 310 U. S. 469; Kinnear- 
Weed Corp. v. Humble Oil & Refining Co. 
[1954 Trape Cases { 67,822], 5 Cir., 214 F. 
2d 891. The conspiracy alleged did not 
relate to “restraints to free competition in 
business and commercial transactions which 
tended to restrict production, raise prices 
or otherwise control the market to the 
detriment of purchasers or consumers of 
goods and services, all of which have come 
to be regarded as a special form of public 
injury.” Apex Hosiery Co. v. Leader, supra, 
p. 493. 


[f 69,124] Victor N. Alexander v. The Texas Company. 


In the United States District Court for the Western District of Louisiana, Shreveport 
Division. Civil Action No. 5432. Filed August 22, 1958. 


Robinson-Patman Price Discrimination and Sherman Antitrust Acts 


Price Discrimination—Unlawful Effects of Discrimination—Sufficiency of Complaint. 
—A service station dealer’s complaint, alleging that other dealers were sold gasoline by an oil 
company at a lower price, was held legally insufficient for failure to state ultimate facts 
showing that the company’s price differences resulted in an anti-competitive effect. The 
Robinson-Patman Act condemns only those price discriminations which have the effect of 
(1) substantially lessening competition, (2) tending to create a monopoly, or (3) injuring, 
destroying, or preventing competition among sellers, buyers, or their customers. The 
complaint alleged only generalities and legal conclusions and failed to allege in detail how, 
or to what extent, the differences in prices injured, destroyed, or prevented competition 
between the dealer’s business and that of any or all of the allegedly favored dealers. The 
dealer’s allegation that he was in competition with all other major service station dealers 
in a trade area encompassing several miles was held to be conclusory in character and 
failed to show that, at the time of the alleged discrimination, he was actually in compe- 
tition with any one or all of the favored dealers. 


‘See Price Discrimination, Vol. 1, § 3506.250, 3506.500. 


Combinations and Conspiracies—Elements of Unlawful Conspiracy—Details of Alleged 
Conspiracy—A service station dealer’s allegation that an oil company, in league with 
certain favored dealers, conspired to fix prices by granting the co-conspirators allowances 
and rebates on the condition that they adhere to the resale prices established by the oil 
company was held insufficient as a matter of law for failure to plead ultimate facts show- 
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ing (1) the details of such price-fixing conspiracy, (2) the object of the conspiracy, and 
(3) the accomplishment of the conspiracy. The complaint failed to allege where and when 
each of the claimed conspiratorial acts occurred and who participated therein on behalf of 
the alleged conspirators. 


See Combinations and Conspiracies, Vol. 1, J 2005.355. 


Combinations and Conspiracies—Monopolies—Refusal to Deal—Cancellation of Lease 
—Prevention of Sale of Goods.—A service station dealer’s complaint charging an oil 
company with cancelling the dealer’s lease on a service station and with inducing a 
prospective purchaser not to purchase the dealer’s stock and equipment, as a part of an 
unlawful conspiracy to lessen competition, create a monopoly, and injure competition, was 
held legally insufficient on the grounds that there was no concert of action between two 
or more competitors as required for a conspiracy under Section 1 of the Sherman Act. 
The oil company was not a competitor of its retail dealers nor was it a competitor of the 
prospective purchaser of the dealer’s stock and equipment. Neither of the acts charged 
were in violation of Section 2 of the Sherman Act since there was not a sufficient showing 
that the oil company was a monopolist in, or had any intent to monopolize, the operation 
of service stations or the ownership of such stock and equipment. 


See Combinations and Conspiracies, Vol. 1, { 2005.355, 2005.785; Monopolies, Vol. 2, 
J 2610.400, 2610.720. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Price Discrimination—Measure of Damages.—A service station 
dealer’s allegation that he lost customers as a result of an oil company’s alleged price 
discrimination was held insufficient to meet the dealer’s burden of proving injury to his 
business or property proximately caused by the company’s violation of the Robinson- 
Patman Act. The complaint alleged no specific losses of business to the allegedly favored 
dealers, the complaint failed to take into account any losses to the dealer which might 
have occurred by reason of his customers patronizing some of the 200 other service 
stations in the area which were supplied by other major oil companies, and no attempt 
was made to deduct any amounts of the alleged overcharges that might have been passed 
on to the dealer’s customers. Also, there was no showing that the alleged price discrimi- 
nation was the proximate cause of any diversion of the dealer’s business to the allegedly 
favored dealers. There was evidence indicating that any decline in the dealer’s sales was 
occasioned by his maintenance of higher prices and margins of profit than those of the 
other dealers. The court rejected the dealer’s attempt to use, as an automatic rule of damages, 
the differences in prices charged by the company. 


See Private Enforcement and Procedure, Vol. 2, { 9009.750, 9011.640. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Conspiracy—Monopoly—Injury to Plaintiff—Causal Relation— 
Injury to Public—Interstate Commerce.—A service station dealer’s allegation that an oil 
company conspired with certain dealers, in violation of Sections 1 and 2 of the Sherman 
Act, to fix prices and cancel the dealer’s lease was held insufficient as a matter of law on 
the grounds that (1) the public interest was not affected since gasoline continued to be 
available to the public and the flow of gasoline in interstate commerce was not diminished 
and (2) that no ultimate facts were alleged to show that the dealer suffered any recover- 
able damages as a proximate result of the alleged conspiracy. The dealer’s claim that he 
failed to sell a certain quantity of gasoline because of the alleged price fixing conspiracy 
failed because no ultimate facts were alleged to show that the sales were diverted to the 
company’s co-conspirators, The dealer’s further claim that he lost sales because of the 
cancellation of his lease failed to allege recoverable damages since his computation of his 
losses, based on anticipated profits to be realized from continued operation, assumed a 
legal right that did not exist inasmuch as the oil company had a right to cancel the lease. 


See Private Enforcement and Procedure, Vol. 2, { 9009.170, 9009.275, 9009.350, 9009.475, 
9009.600, 9011.400. 


For the plaintiff: Malcolm E. Lafargue, Shreveport, La. 
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For the defendant: John T. Guyton of Hargrove, Guyton, Van Hook and Hargrove, 
Shreveport, La.; Jack D. Childers, Houston, Tex.; and A. B. Steed, New York, N. Y. 


For prior opinions of the U. S. District Court, Western District of Louisiana, Shreve- 
port Division, see 1957 Trade Cases {] 68,643 and 1957 Trade Cases {| 68,796. 


Final Ruling on Pending Motions 
[Motions] 


Ben C. Dawkins, Jr., Chief Judge [Jn full 
text]: As permitted by our opinion of 
March 1, 1957, 149 F. Supp. 37 [1957 Trapr 
Cases { 68,643], and within thirty days 
thereafter, plaintiff filed an amended and 
supplemental complaint, consisting of an 
additional fifteen articles, which have at- 
tempted to supply the many deficiencies in 
his cause of action, under the jurisprudence 
dealing with the antitrust laws, we had 
pointed out in our opinion. 

Thereafter, defendant immediately renewed 
its motions, to dismiss and for summary 
judgment. We have conducted several hear- 
ings, and have considered additional briefs, 
with respect to these new motions, but 
until now have not ruled finally upon them. 
Meanwhile, we have repeatedly suggested 
to plaintiff’s counsel that he might further 
amend and supplement the complaint so as 
to meet defendant’s objections as to its legal 
sufficiency, if the true facts warranted such 
action, but he has not seen fit to do so. 

Finally, at the last hearing held on July 
2, 1958, at which the entire case was re- 
viewed and reconsidered, we were told by 
plaintiff's counsel, in effect, that he would 
let his case stand or fall on the complaint 
and record as now cast, that he had alleged 
all he could allege, and would not amplify 
what he already had alleged in any respect. 
Consequently, the case is now in posture 
for us to pass definitively upon defendant’s 
motions, and this we proceed to do: 


16. 
Price DiIscRIMINATION 
[Essential Elements] 


We originally found that Paragraphs 12, 
13, 14 and 15 of the original complaint, in 
which plaintiff sought $1,818.18 (untrebled) 
damage based upon defendant’s alleged price 
discrimination, were legally insufficient since 
plaintiff failed to aver any of the three es- 
sential elements of a private treble damage 
action: (1) a violation of the antitrust laws, 
(2) injury to his business or property proxi- 
mately caused by such violation, and (3) 
measurable damage. Hudson Sales Corp. v. 
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Waldrip, [1954 Trape Cases { 67,694], 211 
F, 2d 268, 274 (C. A. 5, 1954, cert. den. 348 
U. S. 821); Kinnear-Weed Corp. v. Humble 
Oil & Refining Co. [1954 Trape Cases 
{J 67,822], 214 F. 2d 891, 893 (C. A. 5, 1954, 
cert. den. 348 U. S. 912). The amended 
complaint fails to overcome any of these 
fatal infirmities: 
1 


[No Anti-Competitive Effect] 


The amended complaint does not charge that 
Texaco committed an unlawful price discrimi- 
nation since ultimate facts are not alleged 
showing that Texaco’s price differences re- 
sulted in an anti-competitive effect proscribed 
by the Robinson-Patman Act. 


As we noted in our original opinion, the 
Robinson-Patman Act condemns only those 
price discriminations which have one or 
more of three anti-competitive consequences. 
The effect must be (1) substantially to 
lessen competition, or (2) tend to create a 
monopoly or (3) to injure, destroy or pre- 
vent competition among sellers, buyers or 
their customers. In passing upon the sui- 
ficiency of plaintiff’s original complaint, as 
to this claim, we said that it is “perfectly 
clear that the results of defendant’s alleged 
price discrimination did not fall within the 
first or second of these categories” and 
added: 

“Tt is possible, although not shown by 

the complaint, that defendant’s alleged 

price discrimination may have come with- 
in the third category by injuring, destroy- 
ing or preventing competition between 
plaintiff and the twelve dealers who are 
said to have been given cheaper prices. 

Plaintiff has not alleged that this was so. 

“All he has done is to level a broad charge 

against defendant that it was guilty of 

‘price discrimination’—a mere legal con- 

clusion—in that he had to pay more for 

gasoline than did the twelve other Texaco 
dealers named, but he does not allege in 
detail, as he must, how or to what extent 
the difference in price injured, destroyed 
or prevented competition between his busi- 
ness and that of any or all of the favored 


dealers. 
* * * 


“Tn addition, plaintiff does not attempt to 
define, as he must, what he contends is 
the so-called Shreveport-Bossier City trade 
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area or to show, as he must, that at the 
time of the ‘discrimination,’ he actually 
was in competition with any one or all of 
the favored dealers, most of whose busi- 
nesses were located miles away from his 
station. The mere possibility that there 
was competition between his business and 
theirs is not enough, Such competition must 
be clearly shown. Enterprise Industries, 
Inc., v. The Texas Company, supra. (240 
F, 2d 457 [1957 Trape Cases { 68,596], 
cert. den. 353 U. S. 965.) For aught that 
appears, since his station was located in 
a residential district in Shreveport, it 
might have served, in its usual business, 
only a relatively small area in its immedi- 
ate vicinity, without actually being in 
true competition with any of the favored 
dealers.” * 
[Claim for Damages] 

Article 29 of the amended complaint avers: 
“That defendant’s price discrimination not 
only injured, destroyed and prevented 
competition between plaintiff and the deal- 
ers named in Article 12, who were given 
cheaper prices, but injured, destroyed and 
prevented competition between plaintiff 
and other major service station dealers in 
said Caddo-Bossier trade area.” 


But this Article still does not allege in de- 
tail, as plaintiff must, how or to what extent 
the difference in price injured, destroyed or 
prevented competition between his business 
and that of any or all of the favored dealers. 
Rather, plaintiff alleges only generalities and 
legal conclusions, in the language of the 
statute, and thus fails to state a claim for 
damages, on account of price discrimination, 
upon which relief may be granted. National 
Used Car Market Report, Inc., v. National 
Auto Dealers’ Assn. [1952 Trane CAsEs 
{ 67,369], 108 F. Supp. 692, 694 (D. C. 1951) ; 
Lipson v. Socony-Vacuum Corp. [1932-1939 
TRADE Cases { 55,069], 76 F. 2d 213, 217 
(CMC ipalee aye 


[Trade Area] 


So also, contrary to our admonition that 
plaintiff must define what he contends is 
the so-called Shreveport-Bossier City trade 
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area and show that, at the time of the “dis- 
crimination”, he actually was in competition 
with any one or all of the favored dealers, 
most of whose businesses were located miles 
away from his station, plaintiff simply al- 
leges the legal conclusions, at Article 31 of 
his amended complaint: 


“That plaintiff was during all of said 
time in direct competition with all of the 
favored dealers, as well as, all other major 
service station dealers, who were forced to 
become engaged in said price war, in the 
Caddo-Bossier trade area which encom- 
passed an area of several miles.” (Italics 
supplied.) 
Aside from the fatal infirmity inherent in 
the conclusory character of this allegation, 
plaintiff’s claim that he was in competition 
with every other “major service station 
dealer in the Caddo-Bossier trade area 
which encompassed an area of several miles” 
is ridiculous,’ e. g., plaintiff certainly was 
not “in competition” with other stations 
located 5 to 10 miles away from his station, 
on different roads and highways, drawing 
their business from transients, or customers 
residing in their immediate neighborhoods. 


2. 
[No Injury to Plaintiff] 


The amended complaint does not, and could 
not, allege ultimate facts showing injury to 
plaintiff's business or property proximately 
caused by defendant’s alleged violation of the 
Robinson-Patman Act. 


As recent Fifth Circuit decisions make 
clear, Section 4 of the Clayton Act strictly 
confines a private suitor’s cause of action to 
one who “shall be injured in his business or 
property” by the claimed antitrust violation. 
Nelson Radio & Supply Co. v, Motorola [1952 
TrabE Cases { 67,386], 200 F. 2d 911 (1952), 
cert. den. 345 U. S. 925; Waldrip, supra. 
Therefore, in order to recover on his price 
discrimination claim, plaintiff must allege 
and prove that he suffered damage as a 
proximate result of an infraction of the 
Robinson-Patman Act by defendant. 


1 We thus applied the well-established maxim 
that a price difference cannot have any effect 
upon the seller’s customers unless those cus- 
tomers compete with one another. F. 7. C. v. 
Morton Salt Co, [1948-1949 TRADE CASES 
| 62,247], 334 U. S. 37, 45 (1948); Balian Ice 
Cream Co. v. Arden Farms Co. [1955 TRADE 
CASES { 68,186], 231 F. 2d 356 (C. A. 9, 1955), 
cert. den. 350 U. S. 991 (1956); Chicago Sugar 
Co, v. American Sugar Refining Co. [1948-1949 
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TRADE CASES { 62,449], 176 F. 24 1, 10 (C. A. 
7, 1949), cert. den. 338 U. S. 948 (1950). 

* See Hillside Amusement Co. v. Warner Bros. 
Pictures [1955 TRADE CASES f 68,081], 224 F. 
2d 629, 630 (C. A. 2, 1955), upholding the rejec- 
tion of identical conclusory statements on the 
issue of competition in a treble damage action 
charging discrimination in violation of the 
Robinson-Patman Act. 
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[Generalized Conclusions] 


Plaintiff’s amended complaint still makes 
no factual allegations that he sustained any 
specific loss of business to the 12 allegedly 
favored Texaco dealers. To the contrary, 
he is content to make the generalized, un- 
supported conclusion in Paragraph 32 that 
“he lost customers to other service station 
dealers who received assistance from the 
defendant and the other major oil compa- 
nies.” Enterprise Industries, Inc.v. The Texas 
Company [1957 Trape Cases { 68,596], 240 F. 
Zeya Ga Aa. 1957 cert den. 3593's S: 
965), expressly rejects the notion that a 
service station plaintiff, like Alexander, 
meets his burden of proving damages by 
simply stating that “he lost customers”. 
There plaintiff advanced the naked, non- 
factual conclusion that it had “lost some 
customers” to Texaco dealers who were 
allegedly favored with lower prices. Speak- 
ing for the Second Circuit, Judge Learned 
Hand said that the plaintiff must support 
his claimed loss of business with “reliable 
figures”. 

[Business Losses] 


Nor does plaintiff's amended complaint 
take into account any losses which may 
have occurred by reason of his customers 
patronizing the many other service stations 
participating in the general price war. In- 
deed, the amended complaint now em- 
phasizes that plaintiff “lost customers’ to 
“other service station dealers who received 
assistance from the defendant and the other 
major oil compames’. For aught that ap- 
pears, if arguendo, plaintiff actually lost the 
sale of, say, 1,000 gallons of gasoline, he 
could have lost 20 gallons to the 12 Texaco 
dealers and the remaining 980 gallons to the 
other 200 (plus) service station dealers in 
the Caddo-Bossier trade area (all of whom 
he avers were in competition with him 
under Paragraph 22 of his amended com- 
plaint). 

[Passing on Overcharges] 

Nor, under the rationale of Enterprise, 
does plaintiff make any attempt, by “re- 
liable figures” or otherwise, to deduct from 
his alleged gross loss “what added profit 
he may have got” by passing on to his cus- 
tomers all of defendant’s alleged price dis- 
criminations* and by continuing to sell his 
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gasoline at pre-price war margins of profit, 
while the 12 allegedly favored Texaco 
dealers who received Chicago Plan assist- 
ance were selling their gasoline at lower 
margins of profit. 


[Proxiunate Cause] 


There is still another serious defect in 
plaintiff’s price discrimination claim which 
is irremediable. Assuming that defendant 
committed unlawful price discrimination, 
plaintiff must still show that Texaco’s price 
differences were the proximate cause of a 
diversion of business from him to the 12 
preferred Texaco dealers. But it is manifest 
that even if there was such a diversion—and 
the allegations of the complaint, as we have 
seen, do not reflect, specifically or other- 
wise, that such diversion concurred—the 
cause of such diversion was not Texaco’s 
price differences but rather plaintiff’s own 
insistence, as reflected in the record of 
another antitrust case passed upon by this 
Court, upon selling his gasoline at prices 
higher than those of the 12 allegedly fav- 
ored Texaco stations. It is perfectly clear 
from that record, and plaintiff’s own testi- 
mony therein, that if he had received Chi- 
cago Plan assistance from Texaco, he would 
nonetheless have maintained his pre-price 
war prices without regard to those charged 
by “any ‘otherm Wexaco. dealer: Both the 
amended complaint and plaintiff's sworn 
testimony in Lomsiana Petroleum Retail Deal- 
ers, Inc., et al. v. The Texas Company, et al., 
(Our Civil Action No. 5431), which we 
judicially notice, make it abundantly plain 
that, as an active participant in the Caddo- 
Bossier Service Station Association, plain- 
tiff was not only committed, to, and adhered 
to, that association’s conspiratorial policy 
of maintaining pre-war gasoline prices and 
margins of profit during the price war, but, 
in league with one or two association of- 
ficials, he actually fathered such unlawful 
conspiratorial scheme, 148 F. Supp. 334 
[1956 Trape Cases § 68,566] (W. D. La, 
1956). It necessarily follows that Texaco’s 
granting or withholding of assistance had 
nothing whatever to do with plaintiff's 
claimed decline in gallonage, In short, it 
was plaintiff's own pricing policy, not defend- 
ant’s that occasioned any loss of gallonage 
he allegedly suffered. 


3 As stated in Wolfe v. National Lead Com- 
pany [1955 TRADE CASES { 68,094], 225 F. 2d 
427, 483 (C. A. 9, 1955), cert. den. 350 U. S. 
915 (1955): “If appellants did not absorb such 
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33 
[Damages] 


Plaintiff still seeks to apply an erroneous 
rule of “automatic damages.” 


Apart from the numerous fatal defects in 
his amended complaint discussed above, 
plaintiff appears determined to use the price 
differences as an automatic measure of dam- 
ages, despite the fact that we—following the 
rationale of the Enterprise case—expressly 
rejected this fallacious theory in dismissing 
his original complaint. 

In light of all this, it becomes apparent 
that in his price discrimination claim plain- 
tiff has failed to allege a single one of the 
three conjunctive elements which—as stated 
by the Fifth Circuit in Waldrip, supra, and 
in Kinnear-Weed, supra,—are the essential 
ingredients of such an action: 

(1) an unlawful price discrimination; 

(2) Injury to plaintiff’s business or prop- 
erty proximately caused by such anti- 
trust violation; and 

(3) measurable damage. 


Therefore, defendant’s motion to dismiss 
such claim, now treated as a motion for 
summary judgment (Rules 12(b) and 56), 
should be, and is, finally sustained. 


INE 
CONSPIRATORIAL PRICE-FIXING 


We originally found that Paragraph 16 of 
the complaint, based upon defendant’s claimed 
conspiratorial price-fixing with the 12 al- 
legedly favored Texaco dealers, did not 
charge a violation of the Sherman Act for 
several reasons, including these: 

1. No facts were alleged to show that an 

unlawful “conspiracy” existed; and 

2. No facts were alleged to show that the 

“public interest” was injured as the 
result of such claimed conspiracy. 


Careful study of the original and amended 
complaints shows that they also fail to 
allege facts showing that plaintiff was in- 
jured in his business or property as the 
proximate result of Texaco’s alleged con- 
spiratorial conduct. 


al 
[Conspiracy Allegation] 


The allegation that defendant engaged in an 
unlawful conspiracy in league with 12 Texaco 
dealers is a mere legal conclusion and insuffi- 
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cient in law to state a claim upon which relief 
can be granted. 


[Factual Details Lacking] 


We found the conspiracy allegation of the 
original complaint to be inadequate on the 
authority of the Fifth Circuit’s recent deci- 
sions in Motorola, supra, and Crummer Com- 
pany v. Du Pont [1955 Trave Cases { 68,042], 
223 F. 2d 238 (1955), under which plaintiff is 
required to plead ultimate facts showing (a) 
the details of such price-fixing conspiracy, 
(b) its object and (c) its accomplishment. His 
amended complaint, like the original plead- 
ing, utterly fails to meet this test. Indeed, 
a simple comparison of the allegations of 
the two complaints clearly discloses that 
plaintiff has not added a single factual de- 
tail of substance to his original charge. 


Paragraph 12 of the original complaint 
recited that Texaco granted the 12 allegedly 
favored dealers discounts and rebates “in 
order to fix maximum prices” and decrease 
their margins; and Paragraph 16 averred 
that plaintiff was injured “by reason of de- 
fendant’s fixing a maximum retail price of 
gasoline in concert and conspiracy with 
other retail dealers”. Paragraphs 26 and 37 
of the amended complaint say precisely the 
same thing in more words, namely, that de- 
fendant gave the 12 Texaco dealers allow- 
ances and rebates on the condition that they 
would adhere to the resale prices established 
by Texaco. This is a classic example of a 
distinction without difference. 


In Black & Yates v. Mahogany Ass’n., 129 
FiL2d 227 625 (Gy Ga A3 204 La centwdens 
317 U.S. 672)—cited with approval by Judge 
Borah in Motorola, supra—the Third Circuit 
said: 


“The views just expressed make it un- 
necessary for us to elaborate upon plain- 
tiffs’ failure to state a cause of action 
under the Sherman or Clayton Acts. We 
quite agree with the learned district judge 
in that respect. The vital allegations in 
such an action are similar to those in any 
civil conspiracy case. A general allega- 
tion of conspiracy without a statement or 
the facts is an allegation of a legal con- 
clusion and insufficient of itself to consti- 
tute a cause of action. Although detail is 
unnecessary, the plaintiffs must plead the 
facts constituting the conspiracy, its object 
and accomplishment. The plaintiffs have 
pleaded none of these facts. Neither the 
date of the alleged conspiracy nor its attend- 
ant circumstances are set forth. Nor is it 
averred who made the statements, where, 
when, or to whom.” (Italics added.) 


© 1958, Commerce Clearing House, Inc. 


Number 108—243 
9-9-58 


In the Third Circuit’s language, plaintiff 

Alexander has pleaded none of the facts: 
“constituting the conspiracy, its object 
and accomplishment. Neither the 
date of the alleged conspiracy nor its at- 
tendant circumstances are set forth.” 


Nor is it alleged where and when each of 
the claimed conspiratorial acts occurred and 
who participated therein on behalf of the 
alleged conspirators. 6 Toulmin’s Anti- 
Trust Laws, p. 523, says that: 
“it is obvious that a complaint charging 
a conspiracy in violation of the anti-trust 
laws generally must contain a recital of 
numerous acts and circumstances.” 


Without laboring the point, a mere glance 
at the complaints involved in the Fifth Cir- 
cuit’s recent Motorola, Crummer and Kinnear- 
Weed decisions (all supra) will show that 
each of such complaints was vastly more 
detailed with facts charging conspiracy than 
that here involved, but each was nonethe- 
less found legally insufficient. 


De 
[Public Interest] 


The allegation that defendant's allegedly 
conspiratorial price-fixing affected the “public 
interest’ 1s insufficient as a matter of law. 


In seeking to show that defendant’s claimed 
conspiratorial price-fixing affected the “public 
interest”, plaintiff charges in Article 33 of 
his amended complaint: 


“That the public interest was injured as 
a direct result of defendant’s illegal and 
unlawful acts, in that, the price war started 
and created by defendant caused the in- 
dependent dealers to raise their prices 
within two or three cents below the prices 
of the major dealers, that is to say, that 
as of now, the independent service station 
dealers are selling their gasoline for ap- 
proximately seven or eight cents a gallon 
higher than before the price war, and the 
public is being penalized (by) said higher 
prices.” (Italics ours.) 


This is in apparent contradiction of Article 
28, which reads: 


“That as result of said price war the 
prices of gasoline in the Caddo-Bossier 
trade area were reduced as much as ten 
cents below the former competitive price 
range which made it impossible for these 
dealers, such as your plaintiff, who did 
not agree or join in with said conspiracy 


4 Judge Rives recently reaffirmed the neces- 
sity for a showing of ‘“‘public injury’’ in Rogers 
v. Douglas Tobacco Board of Trade [1957 
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to be forced out of business; furthermore, 
an immediate and direct result of said 
conspiracy was to force the independent 
dealers to reduce their prices to such a 
low level that it would be impossible for 
them to survive the monopoly created by 
the defendant, and they were compelled 
to sell their gasoline for prices at or below 
the cost to them.” 


[Effect on Interstate Commerce] 


While the allegations of Article 33 are 
barren of factual support and relate, if any- 
thing, to the price structure adopted by so- 
called “independent service station dealers” 
long subsequent to November 18, 1955 (when 
plaintiff ceased being a Texaco dealer) and 
which price structure was adopted as the 
admitted result of the general price war (as 
distinguished from defendant’s alleged con- 
spiracy with the 12 Texaco dealers), the 
short answer, as a matter of law, to plain- 
tiffs allegation is that it misconstrues the 
nature of the “public injury” concept as re- 
cently explained by Judge Rives in Kinnear- 
Weed, supra: * 

“Public injury alone justifying the three- 

fold increase in damages and being an 

indispensable constituent of a claim for 
violation of the antitrust laws, a general 
allegation of such injury 1s not sufficient. 

It is essential that the complaint allege 

facts from which it can be determined 

that the conduct charged to be in viola- 
tion of the antitrust laws was reasonably 
calculated to prejudice the public interest 
by unduly restricting the free flow of inter- 
state commerce.” (Citing cases.) (Italics 
supplied.) 
Assuming, arguendo, that Texaco did par- 
ticipate in a price-fixing conspiracy, it is not 
alleged that interstate commerce was af- 
fected one iota. Gasoline was, and is, as 
available to the public as it ever was. The 
flow of gasoline in interstate commerce was 
not diminished in the slightest. Accord- 
ingly, it would be ridiculous to say that 
Texaco’s conduct “unduly restricted the 
free flow of interstate commerce”, within 
the rationale of Kinnear-W eed. 


3h 
[Injury to Plaintiff] 


The amended complaint does not, and could 
not, allege ultimate facts showing imjury to 
plaintiff’s business or property proximately 
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caused by defendant's alleged conspiratorial 
price-fixing. 

What we already have said respecting 
plaintiff's burden in showing that he was 
injured as the result of defendant’s alleged 
unlawful price-discrimination applies with 
equal force here. Whether the claimed in- 
jury is the result of price-discrimination or 
conspiratorial price-fixing, the rule respect- 
ing proximate cause is the same. To sum- 
marize: 


1. The amended complaint is legally in- 
sufficient because it does not show, by ulti- 
mate facts or otherwise, that the 17,786 
gallons of gasoline which plaintiff allegedly 
failed to sell was diverted, in whole or part, 
to the 12 Texaco dealers who are said to 
have been defendant’s co-conspirators. Quite 
to the contrary, plaintiff freely admits in 
Paragraph 30 of his amended complaint 
“that as a result of defendant’s conspiracy 
and illegal and unlawful acts, . . he was 
unable to meet the lower prices of the other 
major service station dealers thereby caus- 
ing him to lose his business”; and, for aught 
that appears, every drop of the claimed 
12,786 [sic], gallons of gasoline was lost to 
service station operators otker than the alleg- 
edly favored 12 Texaco dealers; 


2. And, both the amended complaint and 
plaintiff’s testimony in the 1956 injunction 
suit (Civil No. 5431) make it clear that, 
irrespective of T'exaco’s alleged conspirato- 
rial conduct in fixing the prices of the 12 
Texaco dealers at levels lower than those 
charged by plaintiff and without regard to 
the prices charged by such dealers, plaintiff 
was committed to, and adhered to, another 
and much broader conspiratorial scheme and 
agreement which required him to sell his 
gasoline at pre-price war prices and margins 
of profit. This was a business decision by 
plaintiff as to the best way to maximize his 
profits. If plaintiff lost any business, such 
was thus occasioned by his own pricing 
policy, not defendant’s. 


In light of the foregoing, the motion to 
dismiss plaintiff's claim based on defend- 
ant’s alleged conspiratorial price-fixing, now 
treated as a motion for summary judgment 
(Rules 12(b) and 56), must be, and is, 
finally sustained. 


TLE 
UNLAWFUL CANCELLATION OF LEASE 


In originally sustaining defendant’s mo- 
tion for summary judgment directed to 
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Paragraph 18 of plaintiff’s original com- 
plaint which sought $12,000 (untrebled) 
damage based on defendant’s termination 
of plaintiff’s lease in alleged violation of 
the Sherman Act, we held that defendant’s 
conduct did not breach either Section 1 or 
Section 2 of the Sherman Act; and in any 
event, plaintiff had not alleged or shown 
(either in his pleading or in his deposition) 
any recoverable damage proximately result- 
ing from such alleged antitrust violation. 
The amended complaint does no better: 


1 


The amended complaint charges no antt- 
trust violation. 


Paragraph 35 of the amended complaint 
says: 

“That as a direct result of defendant’s 
illegal and unlawful acts and as part of 
its conspiracy to lessen competition, cre- 
ate a monopoly, and to injure, destroy or 
prevent competition among sellers or their 
customers, it cancelled plaintiff’s lease 
without cause or justification and directly 
prevented him from disposing of his sta- 
tion equipment and inventory.” 

Likewise, Paragraph 37 states, in part: , 
“that as a direct result of plaintiff’s re- 
fusal to sell at prices fixed by defendant 
his lease was cancelled and he was forced 
out of business.” 


[Refusal to Deal] 


A recapitulation of the reasons upon which 
we rested our conclusion that Texaco’s ter- 
mination of plaintiff’s lease was entirely 
lawful projected against the above-quoted 
allegations quickly discloses that plaintiff’s 
position is still untenable: 


Reason 1; Texaco’s refusal to deal did not 
violate Section 1 of the Sherman Act be- 
cause a unilateral refusal to deal is not in- 
hibited by such section (Motorola, p. 915). 
Section 1 applies only where there is a “con- 
tract, combination or conspiracy’—either of 
which requires bilateral action (Motorola, p. 
914) by two or more persons who are com- 
petitors (Waldrip, p. 273, footnote 10; Times- 
Picayune Publishing Co. v. United States [1953 
TravE Cases { 67,494], 345 U. S. 594, 73 
S. Ct. 872 (1953) ; Kiefer-Stewart v. Seagram 
[1950-1951 TrapE Cases § 62,737], 340 U. S. 
211, 213, 71 S. Ct. 259, 260 (1951)). We said 
in the instant case that “it would be ridic- 
ulous to characterize defendant (Texaco) 
as a ‘competitor’ of its retail dealers, such 
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as those who allegedly were favored here.” * 
So also, even a concerted refusal to deal by 
true competitors violates Section 1 only 
when it unduly affects interstate commerce 
because refusals to deal are not per se viola- 
tive of the law (Kinnear-Weed, supra; Inter- 
borough News Co. v. Curtis Publishing Co., 
[1955 TravE Cases { 68,129], 225 F, 2d 269, 
300 (C. A. 2, 1955)). We said in the instant 
case that “there is no allegation, or other 
showing, that (Texaco’s) lease cancellation 
affected interstate commerce in any degree.” 


Reason 2: A unilateral refusal to deal con- 
stitutes a violation of Section 2 of the Sher- 
man Act where an actual monopoly or a 
specific intent to monopolize has been prop- 
erly pleaded and proved (Waldrip, p. 271). 
However, in the case at bar, there is no 
adequate allegation of a monopoly or intent 
to monopolize anywhere in the complaint, 
and the documents on record show that such 
a charge would not be true, even if properly 
alleged. 


Plaintiff's amended complaint does not, and 
could not, attempt to overcome these fatal 
defects. Here again, these defects are in- 
herently fatal. 


2. 
[No Enforceable Right] 


Plaintiff has not alleged any recoverable 
damage proximately caused by the claimed 
Sherman Act violation. 


We previously stated: 


“Finally, plaintiff has not alleged any 
ecoverable damage proximately resulting 
from this, alleged antitrust violation. The 
damages he claims, as shown by his depo- 
sition, are computed on the basis of alleged 
profits he anticipated realizing through 
continued operation of the service station 
over a three-year period. Necessarily, this 
assumes a legal right which did not exist, 
for by the terms of the lease defendant 
legally could have cancelled it at the end 
of any lease-year, as was done. Conse- 
quently, the damages he claims for this 
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are purely speculative and are not founded 
upon any enforceable right. Cf. Goodman 
& Son v. United Lacquer Manufacturing 
Company [1948-1949 Trape Cases { 62,355] 
(D. C. Mass.) 81 F. Supp. 890, 893.” 


[Summary Judgment Granted] 


Plaintiff still urges the same rejected 
theory of damages in his amended com- 
plaint. Hence, Texaco’s motion for sum- 
mary judgment directed to this claim should 
now be, and is, finally granted. 


IV. 


PREVENTION OF STOCK AND EQUIPMENT 
SALE 


In sustaining defendant’s motion for sum- 
mary judgment directed to Paragraph 19 of 
plaintiff’s original complaint which sought 
$6,356.80 (untrebled) damage based on 
Texaco’s alleged wrongful acts in inducing 
a “prospective buyer” not to purchase plain- 
tiff’s service station stock and equipment in 
alleged violation of the Sherman Act, we 
held that defendant’s conduct did not con- 
travene either Section 1 or 2 of the statute 
for these reasons: 


[No Concerted Action] 


(a) Section 1 was not violated because 
that section requires concerted action by 
competitors, which was not the situation 
here. Either Texaco was acting as plain- 
tiff’s agent in the transaction complained of 
—in which event Texaco’s acts were plain- 
tiff’s own acts—or Texaco was acting as the 
prospective buyer’s (Ray Stump’s) agent— 
in which event there was no conspiratorial 
concerted action, by competitors or other- 
wise, since a principal cannot conspire with 
his agent; 

(b) Section 1 was not violated for the 
additional reason that, if anything, Texaco’s 
acts constituted simply an effort to interfere 
in the consummation of a “prospective” con- 
tract (not even in being) for the sale of 
goods (which had long since ceased to be 


5 An article in the current issue of Harvard 
Law Review ‘‘Concerted Refusals to Deal Under 
the Federal Antitrust Laws,’’ 71 Harv. Law 
Rev. 1531, says that: 

“A concerted refusal to deal is an agreement 
by two or more persons not to do business with 
other individuals, or to do business with them 
only on specified terms. An agreement between 
A and B that A will not deal with C is not such 
a group boycott (or concerted refusal to deal) 
since there is not the requisite refusal by two 
or more parties to deal with another. Cf. Pack- 
ard Motor Car Co. v. Webster Motor Car Co. 
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[1957 TRADE CASES f 68,682], 243 F. (2d) 418 
(D. C. Civ.), cert. denied 355 U. S. 822 (1957).”’ 

Precisely in accord is Schwing Motor Co. v. 
Hudson Sales Corp. [1956 TRADE CASES 
J 68,292], 138 F. Supp. 899 (Md., 1956), aff'd 
239 F. 2d 176 [1956 TRADE CASES f 65,564] 
(C. A. 4, 1957), cert. den. 355 U. S. 823 (1957), 
cited by the Court in its opinion dismissing the 
original complaint in the instant case. Under 
this rationale, defendant and a Texaco dealer 
could not engage in an unlawful boycott of a 
second dealer since only Texaco does business 


with such dealer. 
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in interstate commerce if, indeed, they were 
ever a part of such commerce); and 


[Monopoly] 


(c) Section 2 was not violated since 
Texaco was not a monopolist nor did it have 
any intent to monopolize the service station 
equipment business in the Shreveport-Bossier 
City area or otherwise. 


[No Antitrust Violation] 


Paragraph 36 of the amended complaint 
virtually word for word reiterates this spe- 
cious claim, which like plaintiff’s other 
claims, involves no violation whatsoever of 
the antitrust laws; it is “purely a private 
quarrel . . . and there is not the slightest 
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basis for the exercise of the court’s jurisdic- 
tion”, Klor’s, Inc. v. Broadway Hale Stores, 
et al., 1956 Trave Cases { 68,495 (N. D. Cal., 
1956), aff’d. 1958 TRADE Cases { 69,007, 255 F. 
2d 214 (C. A. 9, 1958).° Accordingly, de- 
fendant’s motion for summary judgment 
directed to this claim should be, and is, 
finally sustained. 


[Suit Dismissed] 


For these reasons, all of defendant’s mo- 
tions are granted, and the suit will be dis- 
missed. This makes it unnecessary that we 
pass upon defendant’s objections to plaintiff’s 
interrogatories or request for admissions, 
although we believe all of the objections 
are valid. Present proper decree. 


[f 69,125] Connie G. Sheffield v. The Texas Company. 


In the United States District Court for the Western District of Louisiana, Shreveport 
Division. Civil Action No. 5458. Filed August 22, 1958. 


Robinson-Patman Price Discrimination and Sherman Antitrust Acts 


Private Enforcement and Procedure—Civil Action for Damages—Sufficiency of Com- 
plaint—A complaint in a private antitrust action was dismissed on the same grounds 
on which the complaint in Alexander v. Texas Co., 1958 TRADE CASES { 69,124, was dis- 
missed. The opinion in the Alexander case was annexed to and made a part of the opinion 
in the instant case. 


See Combinations and Conspiracies, Vol. 1, { 2005.355, 2005.785; Monopolies, Vol. 1, 


{ 2610.400, 2610.720; Price Discrimination, Vol. 1, § 3506.250, 3506.500; Private Enforce- 
ment and Procedure, Vol. 2, § 9009.170, 9009.275, 9009.350, 9009.475, 9009.600, 9009.750, 


9011.400, 9011.640. 


For the plaintiff; Malcolm E. Lafargue, Shreveport, La. 


For the defendant: John T. Guyton of Hargrove, Guyton, Van Hook and Hargrove, 
Shreveport, La.; A. B. Steed, New York, N. Y.; and Jack D. Childers, Houston, Tex. 


For prior opinions of the U. S. District Court, Western District of Louisiana, Shreve- 
port Division, see 1957 Trade Cases f 68,657 and 1957 Trade Cases {| 68,796. 


Final Ruling on Pending Motions 


Ben C. Dawkins, Jr., Chief Judge [Jn full 
text]: The allegations of the supplemental 
and amended complaint, filed herein on 
March 29th, 1957, pursuant to our opinion 
of March lst, 1957, and leave granted there- 
in, are identical to those made in Civil Ac- 
tion No. 5432, entitled Victor N. Alexander 
v, The Texas Company [1958 TrapE CASES 
J 69,124], in which we this date have granted 
defendant’s motions and have dismissed 
that suit. 


[Companion Case Annexed] 


What and all we have said in that opinion, 
a copy of which is annexed to and made a 
part hereof, is equally applicable to this 
case, with respect to defendant’s alleged 
price discrimination and conspiratorial price- 
fixing. 

[Summary Judgment Granted] 

For the reasons given therein, and now 
treating defendant’s motion to dismiss as a 
motion for summary judgment (Rules 12(b) 
and 56), said motion is finally granted and 
the suit will be dismissed. Present proper 
decree. 


®The Ninth Circuit’s opinion was written by 
Judge Stanley N. Barnes, who headed the Jus- 
tice Department’s Antitrust Division from 1953- 
1956. Relying extensively upon decisions of the 


169 25 


Fifth Circuit, his opinion is illuminating as to 
the basic principles applicable to treble damage 
actions, particularly the necessity for a showing 
of ‘‘public injury.”’ 
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[69,126] Bissell Carpet Sweeper Co. v. Sidne Di 
ee ’ , BAK y Cooper and Paul S. Dinn } 
individually and trading as Silo Discount House. i SRE 


In the Pennsylvania Court of Common Pleas No. 2 of Philadelphia C 
: a County. March 
Term, 1958. In Equity. No.2171. Dated July 22, 1958. 3 ae ; 


Pennsylvania Fair Trade Act 


Fair Trade—Fair Trade Pricing Under State Laws—Defenses to Enforcement Action 
—Enforcement Policy—Notice to Fair Trader of Other Violators—A manufacturer of 
carpet Sweepers was granted an injunction against retailers who sold the manufacturer’s 
products below fair trade prices where the retailers, relying solely on the defense of non- 
enforcement as set forth in a 1956 amendment to the Pennsylvania Fair Trade Act, failed 
to prove that they had given the manufacturer seven days’ written notice, before com- 
mencement of the suit against them, specifying competitors who were also violating the 
fair trade agreements. Also, certain testimony offered by the retailers indicated that others 
claimed to be violators of the fair trade agreements were not in a competitive position 
with the retailers. The statute clearly provided that the defense of non-enforcement was 
not available to a party unless the statutory notice of other violators had been given to 
the fair trader and unless others in competition with the party had been permitted to 
disregard the fair trade agreements. The manufacturer produced credible evidence of bona 
fide attempts to enforce its fair trade program and negated any inference that the retailers 


were being singled out in a discriminatory manner. 


However, the manufacturer’s prayer 


for damages was denied on the ground that it was not supported by any evidence. 


See Fair Trade, Vol. 1, 3440.40. 


For the plaintiff: Franklin Poul of Wolf, Block, Schorr & Solis-Cohen, Philadelphia, Pa. 
For the defendants: Harold J. Elkman, Philadelphia, Pa. 


Adjudication and Opinion 
[Nature of Case] 


VINCENT A. CARROLL, President Judge 
[In full text]: In this equity action plaintiff, 
Bissell Carpet Sweeper Company, a corpo- 
ration organized and existing under the 
laws of the State of Michigan seeks in- 
junctive relief against defendants, Sidney 
Cooper and Paul S. Dinnerman, individually 
and trading as Silo Discount House, for 
making retail sales of household appliances 
below plaintiff’s established fair trade prices. 


[Temporary Restraining Order] 


Following a preliminary hearing held on 
April 28th, 1958, at which ‘both parties were 
present and represented by counsel, a tem- 
porary restraining order was entered by the 
Court enjoining defendants from selling 
merchandise manufactured by the Bissell 
Carpet Sweeper Company below the estab- 
lished prices set by plaintiff for the State of 
Pennsylvania. Thereafter defendants filed 
an answer to plaintiffs complaint and the 
matter came before the Court for final hear- 
ing on May 20, 1958. 


[Amendment] 


The question before us is one of first im- 
pression before a Pennsylvania Court and 
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involves the effect of the amendment of 
May 25, 1956, P. L. 1756, 73, P. S. Section 8 
to the Pennsylvania Fair Trade Act of 
June 5, 1935, P. L. 266, 73 P. S. Section 7 
et seq. Plaintiff's complaint alleges the 
following facts: 


[Parties] 


Bissell Carpet Sweeper Company, a Michi- 
gan corporation, manufactures and_ sells 
various types of carpet sweepers and related 
products under its trade name and trade 
mark “Bissell”. Defendant partnership is 
composed of the two individual defendants 
who maintain four retail establishments 
under the trade name Silo Discount House 
in Philadelphia and environs. 


[Trade Mark] 


Bissell carpet sweepers and related prod- 
ucts are sold in substantial quantities in the 
City of Philadelphia and elsewhere in Penn- 
sylvania in competition with similar com- 
modities manufactured by other concerns, 
and have been widely advertised and pro- 
moted at great financial cost to plaintiff. 
As a result of this merchandising activity 
the trade name and trade mark have ac- 
quired extensive and valuable good will. 
Bissell has entered into written contracts 
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with various retailers in Pennsylvania in- 
cluding many in Philadelphia. 


[Non-Contractor] 


Although plaintiff does not allege the exe- 
cution of such a contract with defendants 
it does aver that defendants had notice of 
the existence of these fair trade contracts 
setting the retail price for four models of 
carpet sweepers, one model of rug shampoo 
machine and accompanying shampoo mix. 
These models which ate the subject of this 
litigation bear the following numbers and 
corresponding retail prices: 


Model No. 20 Continental Carpet 


SWEEPER sete te ae renee eee $23.95 
Model No. 30 Grand Rapids Carpet 

Sweeper ...... Pe A635 
Model No, 40 Sweep Master Car- 

Det SWEEDeL ee ee nee 15.95 
Model No. 50 Breeze Carpet 

SWEDE ETN nt en ont ee 12.95 
Model No. 200 Bissell Shampoo 

Nastertes 0 ae a eee 14.95 
Model No. 300 Shampoo Master 

Viquid Rug Cleaner =... s09-- 1.98 


[Wilful Violation Alleged] 


Plaintiff concludes its complaint by alleg- 
ing wilful violation of these fair trade prices 
by defendants despite notice to them to 
cease and desist and prays for injunctive 
relief restraining defendants from selling 
these items at less than the fair trade prices 
and also asks reimbursement for damages 
in such amount as the Court may deem just 
and equitable. 


[Defense of Non-Enforcement] 


Defendants filed an answer in which they 
admitted all of the foregoing factual allega- 
tions. They deny plaintiff's right to the 
relief requested, however, and base their 
defense exclusively on the amendment of 
May 25, 1956, P. L. 1756, 73 P. S. Section 8 
to the Pennsylvania Fair Trade Act of June 
9, 1935, P. L. 266, 73 P. S. Section 7 et seq. 
which precludes the complainants from en- 
forcing a fair trade contract if it has failed 
to take reasonable and diligent steps to 
prevent others in a competitive position 
with defendants from continuing to adver- 
tise and sell the same fair trade items at 
less than the fair trade price. 


[Notice of Other Violators] 


At the preliminary hearing plaintiff proved 
the defendants had sold merchandise at less 
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than the fair trade prices and counsel for 
defendants readily admitted this practice by 
his clients. At that time counsel stated that 
defendants were resisting this action be- 
cause of Bissell’s failure to enforce the Act 
against similar retailers in a competitive 
position with defendants and requested con- 
tinuance of the hearing to afford them an 
opportunity to give written notice to plain- 
tiff of these violators so that plaintiff might 
proceed against them. The continuance was 
granted for that purpose. 


At the final hearing plaintiff's case was 
developed by its district sales manager and 
a representative of the detective agency 
employed by it to investigate retailers. 
Neither of the defendants testified but relied 
upon the testimony of two employees who 
gave evidence about sales of items manu- 
factured by plaintiff which were sold at less 
than fair trade prices in certain retail estab- 
lishments in Philadelphia. Defendants did 
not attempt to prove notice to plaintiff of 
any other violators nor did it present such 
list to them for investigation. 

On the basis of the pleadings and the 
evidence the Court makes the following: 


Findings of Fact 
[Parties] 


1. Plaintiff is a corporation organized and 
existing under the laws of the State of 
Michigan with its principal office at Grand 
Rapids, Michigan, 

2. Defendants engage in business as part- 
ners under the name Silo Discount House 
at 2514-18 North Broad Street, Philadelphia, 
Pennsylvania, and in addition operate stores 
at 924 Chestnut Street and 1907 Market 
Street, Philadelphia, Pennsylvania, and 6822 
Market Street, Upper Darby, Pennsylvania. 


[Trade Mark] 


3. Plaintiff manufactures and sells vari- 
ous types of carpet sweepers and related 
products under its trade name and trade 
mark “Bissell”. All plaintiff’s products are 
marked or labeled “Bissell”’. 


[Fair and Open Competition] 


4. Said products are sold in substantial 
quantities in the City of Philadelphia and 
elsewhere in the State of Pennsylvania in 
fair and open competition with commodi- 
ties of the same general class produced by 
others. 
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5. Plaintiff has expended large sums of 
money in advertising and promoting its 
name and trade mark and has acquired 
extensive good will in connection with the 
manufacture and sales of its products. 


[Fair Trade Contracts] 


6. Plaintiff has entered into contracts 
with various retailers in the Commonwealth 
of Pennsylvania, including retailers in Phila- 
delphia, pursuant to which contracts these 
retailers have agreed to abide by fair trade 
minimum prices fixed by plaintiff. 

7. Since January 2nd, 1958, the fair trade 
minimum retail prices, as announced by 
plaintiff pursuant to the aforesaid contracts 
were as follows: 


Model No. 20 Continental Carpet 


Sweeper ... ee AN has Wo 25.95 
Model No. 30 Grand Rapids Carpet 

SWecpetame ie: fie een ee ot 16.35 
Model No. 40 Sweep Master Carpet 

SWEEDED Oo ee ne Ta 15.95 
Model No. 50 Breeze Carpet 

DSWECDEL snes sew yang ee gece 12.95 
Model No. 200 Bissell Shampoo 

IMAC ECT patty arte SO Pal ae hn CE 14.95 
Model No. 300 Shampoo Master 

Bigoid@kus: Cleaners .-..). 1.98 


[Notice] 

8. Defendants had notice of the existence 
of plaintiff’s fair trade contracts and of the 
above stated prices at or about the time 
they were announced. 


[Violation] 

9. Defendants, until preliminarily en- 
jcined, were wilfully and knowingly offer- 
ing for sale and selling at their retail stores 
the aforesaid products at less than the indi- 
cated retail prices. 

10. Defendants after notice to cease and 
desist refused to abide by the minimum re- 
tail price stipulated by plaintiff. 


[Injury | 
11. Plaintiff will be harmed in its present 
relationship with other retailers in and around 
Philadelphia, all to its financial detriment, if 
defendants are permitted to sell the items at 
less than the fair trade prices. 


Discussion 
[Issue] 

The issue involved in this dispute is a 
narrow one. Defendants admit the validity 
of the fair trade agreement entered into be- 
tween plaintiff and various retailers in 
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Pennsylvania. Although defendants are non- 
signers of the agreement they do not raise 
this issue as a defense. The recent decision 
of the Pennsylvania Supreme Court in the 
case of Olin Mathieson Chemical Corporation 
v. L & H Stores Inc, [1958 Trape CAsEs 
f 68,981], 392 Pa. 225 (1958) (Advance Re- 
ports May 9, 1958) upholds the validity of 
the Act of June 5, 1935, P. L. 266, 73 P. S. 
Section 7 et seg. which enables manufac- 
turers with fair trade agreements to enforce 
the terms of those agreements against non- 
signers purchasing merchandise in an area 
in which they have fair trade contracts with 
other dealers. 


[Pennsylvania Fair Trade Act—Amendment] 


Defendants did not deny any of the alle- 
gations nor at the trial of the cause did they 
seek to avoid the impact of plaintiff’s charges. 
Their defense was based solely on the 1956 
amendment to the Act of 1935 which pro- 
vides as follows: 


“Unfair competition defined; defense. 
Wilfully and knowingly advertising, of- 
fering for sale, or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of section one of this act, whether 
the person so advertising, offering for 
sale, or selling is, or is not, a party to such 
contract, is unfair competition and is ac- 
tionable at the suit of such vendor, buyer 
or purchaser of such commodity. It shall, 
however, ‘be a complete defense to such 
an action for the defendant to prove that 
the party stipulating such price, after at 
least seven days written notice given by 
the defendant prior to the commencement 
of such action, has failed to take reason- 
able and diligent steps to prevent the con- 
tinuation of such advertising, offering for 
sale or selling, by those in competition 
with the defendant, who were specified in 
such notice. As amended 1956, May 25, 
PEGS S)\al 756.8 Tee 


[Notice of Other Violators] 


Although defendants’ request for a con- 
tinuance of the preliminary hearing was 
granted so that notice of other violators 
could be given to plaintiff, defendant failed 
to prove such notice or any other action on 
their part which is a condition precedent 
before a party may avail itself of the defense 
provided in the legislation quoted above. 
It should be observed that notice after suit 
has been filed would not be sufficient under 
the terms of the Statute nevertheless plain- 
tiff made no objection to defendants’ request 
at the initial hearing and the Court granted 
the requested leave to the defendants to 
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prepare such ‘notice. It. suffices to say that 
the defendants’ failure to prove evidence of 
such notice can only permit us to conclude 
that notice was never given to plaintiff either 
before suit or after suit. 


[Enforcement Efforts] 

At the trial plaintiffs principal witness 
was Clarence A. Paulson, District Sales 
Manager in the Philadelphia area, who testi- 
fied at length about the efforts of the plain- 
tiff corporation to enforce the fair trade 
agreements. 


[Violators in Competitive Position] 


Defendants produced two employees who 
testified about purchases of fair trade items 
manufactured by plaintiff below fair trade 
prices in several stores in the Philadelphia 
area. When the first of these employees, 
Peter S. Brauer, was asked by the Court 
whether any of the four concerns he men- 
tioned were competitors of Silo Discount 
House he replied “I don’t think they give us 
much competition” (N. T. 46). Thus, it 
would seem that apart from the failure to 
give notice which was a fatal defect under 
the statute the admission that the other vio- 
lators are not in a competitive position with 
defendants removes them from the orbit of 
the Statute’s protection. Indeed, plaintiff in 
rebuttal attempted to show through testi- 
mony by an employee of the LeStrange 
Detective Agency and by Mr. Paulson that 
the few offenders whom plaintiff knew about 
had been followed up and that it was dili- 
gently attempting to stamp out violations. 
Plaintiff produced credible evidence of bona 
fide attempts to enforce the Act and negates 
any inference that defendants are being 
singled out in a discriminatory manner. 

Certainly in view of defendants’ failure to 
comply with the Statute they cannot seri- 
ously contend that plaintiff has no right to 
injunctive relief. The language of the Act 
cannot be construed in a manner which does 
violence to its plain meaning. It is crystal 
clear in its provisions, namely, that notice 
must be given in strict compliance with its 
terms; secondly, that those who seek its 
protection must establish that others in 
competition with them have been permitted 
to disregard the agreements setting forth 
fair trade prices. 


[Case of First Impressions] 


A research of the case law in Pennsyl- 
vania reveals that this is a case of first im- 
pressions. The Supreme Court in the case 
of Olin Mathieson Chemical Corporation v. 
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L & H Stores, Inc. supra, did not determine 
the effect of the 1956 amendment in view of 
the fact that the complaint in that case pre- 
dated the passage of the amendment. The 
only other Pennsylvania case discussing this 
amendment was the case of Sunbeam Corpo- 
ration v. Hess Brothers [1957 TRAvE CASES 
J 68,654], 11 D & C 643 (1957). Procedurally 
the matter came before them on preliminary 
objections and although the issue differed 
from that in the case at Bar, President 
Judge Henninger’s interpretation of the 
amendment appears to us to be correct. 


[Specifying Violators | 
In sustaining the objection to defendants’ 
new matter which interposed the defense 
that plaintiff had to take reasonable and 
diligent steps to prevent those in competi- 
tion with defendant from selling at less than 
fair trade prices the Court stated: 


“Assuming that mere averment of non- 
regulation could ‘be proved under a gen- 
eral statement to that effect, we are of the 
opinion that the language quoted calls for 
specification of persons and dates if that 
absolute defense is being relied upon.” 


The case of General Electric Co. v. Hess 
Bros. Inc. [1957 Trape Cases J 68,807], 155 
Fed. *Stipp. Sth Eds (2. .Ds Pa. 1957) eim- 
volved a similar issue. In that case Judge 
Van Dusen of the United States District 
Court for the Eastern District of Pennsyl- 
vania held that plaintiff manufacturer was 
entitled to injunctive relief. 


In dismissing defendant’s contention that 
the plaintiff is not entitled to injunctive re- 
lief because of its failure to enforce the Act 
uniformly, the Court stated the following: 


“7. It has been consistently recognized 
by courts asked to enforce fair trade laws, 
such as the Pennsylvania Act (73 P. S. 
§7 ff.) that the manufacturer is not en- 
titled to an injunction unless he has rea- 
sonably and diligently enforced the fair 
trade prices specified by him.- As stated 
in General Electric Co. v. R. H. Macy & 
Co., 1951, 199 Misc. 87, 92, 103 N. Y. S, 2d 
440, 446-447, which is perhaps the leading 


case on this subject: 


‘In establishing this requirement the 
courts have held that it is not necessary 
that there be simultaneous enforcement 
against all violators nor that the price 
structure be perfect. * * * There, the court 
laid down the principle that in order to 
avail himself of the benefits of the statute, 
the producer or plaintiff must make a 
sincere and diligent effort to prevent price 
cutting of branded products, through legal 
process if necessary.’ ” 
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[Analysis of Amendment] 


Although this decision is not binding on 
us we agree with Judge Van Dusen’s analy- 
sis of the new section which the Legislature 
added to the statute. In reviewing the 
legislative history as an aid to interpretation 
he stated the following: 


“Act 589 of the 1955 General Assembly 
(Act of May 25, 1956, P. L. (1955) 1756, 
73 P. S. §8, which is referred to in this 
Discussion as Act 589) was signed by the 
Governor on May 25, 1956, but did not 
become effective until September 1, 1956 
due to the absence of any language stating 
an effective date and in view of the fol- 
lowing language of the Pennsylvania Stat- 
utory Construction Act as amended (46 
P. S. § 504), 

All laws hereafter enacted finally at 
a regular session of the Legislature, * * * 
shall be in full force and effect from and 
after the first day of September next fol- 
lowing their final enactment, unless a dif- 
ferent date is specified in the law itself 

(9) Also assuming the Act took effect in 
May 1956, the hearing judge finds that 
the phrase, ‘after at least seven days 
written notice given by the defendant 
prior to the commencement of such ac- 
tion,’ contemplates that a retailer such as 
this defendant cannot rely on the ‘com- 
plete defense’ provided for in the Act un- 
less he has given the manufacturer notice 
of sales below the specified minimum 
prices by his competitor or competitors at 
least seven days before suit has been in- 
stituted. (The hearing judge reaches this 
conclusion on the basis of the letter dated 
8/1/57 of counsel for plaintiff.) As stated 
above plaintiff has taken reasonable and 
diligent steps to enforce his price schedule 
and such steps need not be taken within 
seven days of the notices received from 
defendant. 

Since defendant disagrees with these 
conclusions and an appellate court may 
disagree with the hearing judge’s conclu- 
sions on these points, the possible appli- 
cation of the Act to this factual situation 
is considered by the hearing judge in the 
balance of the Discussion assuming the 
Act took effect on the date of its approval 
by the Governor (May 25, 1956). 

There is some doubt as to whether de- 
fendant has established the ‘complete de- 
fense’ provided for by Act 589 of the 1955 
General Assembly, which added this sen- 
tence to the Pennsylvania Fair Trade Act 
(GAZ So Soy 

‘It shall, however, be a complete de- 
fense to such an action for the defendant 
to prove that the party stipulating such 
price, after at least seven days written 
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notice given by the: defendant prior to the 
commencement of such action, has failed 
to take reasonable and diligent steps to 
prevent the continuation of such advertis- 
ing, offering for sale or selling, by those 
in competition with the defendant, who 
were specified in such notice.’ 


These principles seem pertinent in in- 
terpreting this Act: 

A. Since the Governor had vetoed for 
other reasons a bill (H. B. 1418) passed 
by this session of the General Assembly, 
which used the phrase ‘effective steps to 
insure compliance,’ rather than the words 
‘reasonable and diligent steps’ contained 
in Act 589, the General Assembly must 
have intended to require plaintiff to take 
steps which were somewhat less than 
those ‘effective to insure compliance.’ 


B. By creating the ‘complete defense’, 
the General Assembly recognized that a 
violator, whose conduct a competitor thinks 
is important enough to call to the atten- 
tion of the manufacturer, is having a signifi- 
cant effect on the fair trade price structure. 
Under such circumstances, the manufac- 
turer fails to take effective steps to see 
that such violator conforms to the mini- 
mum price schedule at the risk that what 
he has done may not be considered rea- 
sonable and diligent. 

C. The judicial definition of the phrase 
‘reasonable and diligent’ by other courts 
in fair trade cases is some evidence of 
what the General Assembly contemplated 
would ‘be required under this language. 


D. The Legislature would not have 
passed this Act in order to require the 
manufacturer to take some action in seven 
days and then cease his reasonable and 
diligent steps. The statutory language con- 
templates that the manufacturer should 
investigate and follow up vigorously vio- 
lators of whom they receive notice from 
their retailers. 

Applying these principles to this record, 
the hearing judge believes that plaintiff 
should place more evidence on the record 
of its enforcement activities against cer- 
tain violators of whom defendants gave it 
notice prior to institution of this action, 
before being entitled to a permanent in- 
junction, as more fully explained in the 
letter to counsel of July 22, 1957. 

Defendant’s motion to vacate the tem- 
porary injunction. will be denied and the 
matter will be set down for addition of 
evidence to the record in September, 1957 
in accordance with the letter of July 22, 
1957 and this Discussion.” 


[Diligent Enforcement] 
Similarly, in the case at bar, Mr. Paul- 


son’s evidence which was uncontradicted, 
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and the evidence of the LeStrange Detective 
Agency ‘clearly indicate that plaintiff has 
been diligently attempting to enforce the 
contracts and that it has not sought this 
relief against defendants by way of dis- 
crimination or punishment. 


Two more points merit brief mention. 


[Damages] 
First, plaintiff’s prayer for damages is not 
supported by any evidence and therefore 
monetary relief will not be granted. 


[njunction| 
Second, defendants’ contention that an in- 
junction is an improper remedy in this case 
has been fully answered by the Supreme 
Court in the Olin Mathieson decision supra, 
and need not be elaborated upon here. 


For these reasons we make the following: 


‘Conclusions of Law 


1. The Court has jurisdiction over the 
parties and the subject matter. 

2. Defendants have violated plaintiff’s fair 
trade contracts. 

3. Plaintiff is entitled to enforce its fair 
trade contracts against the defendants even 
though defendants are non-signers. 
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4, Plaintiff is entitled to injunctive relief. 
Accordingly, we make the following 


Decree Nisi 
[Injunction Granted] 


And Now, to wit, this 22nd day of July, 
A. D. 1958, this matter having come on to 
be heard upon consideration of the plead- 
ings, testimony, applicable statutes and dis- 
cussion, 


It Is Ordered, Adjudged and Decreed: 


1. That defendants be and they are hereby 
enjoined from offering for sale or selling 
any article bearing the plaintiff's name or 
trademark at less than the minimum fair 
trade price stipulated for resale in plaintiff’s 
contracts with other retailers in and about 
the City of Philadelphia. 

2. That defendants pay the cost of these 
proceedings. 


[Exceptions to Decree] 


The Prothonotary will enter this decree 
nisi and give notice thereof to the parties or 
their attorneys, and unless exceptions thereto 
are filed within twenty days, this decree 
shall become final. 


[7 69,127] United States v. Standard Oil Company, et al. 


In the United States District Court for the Northern District of Indiana, South Bend 
Division. Criminal No. 2168. Entered July 18, 1958. 


Case No. 1360 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Department of Justice Enforcement and Procedure—Grand Jury Proceedings—Quali- 
fications and Selection of Grand Jurors.—An indictment charging defendants with en- 
gaging in a price fixing conspiracy in violation of the Sherman Act was dismissed on the 
ground that the indictment was returned by an illegally constituted grand jury. The 
qualifications of the prospective jurors were not checked immediately prior to the drawing 
of the jurors’ names and the only qualifications check made was a questionnaire sent to 
them. The court also found that the procedure of drawing jurors’ names from single 
county groups containing as few as 35 names and the procedure of drawing jurors’ names 
from the court clerk’s desk top, rather than from a jury box, fell short of the procedure 
intended by Congress since the names were not “publicly drawn from a box containing 
the names of not less than 300 qualified persons at the time of each drawing” as required 
by Title 18 U. S. C. A. Section 1864, The statutory requirements were held to be manda- 
tory and it was not necessary to show prejudice to the defendants in order to render 
the indictment defective. However, the defendants’ further contention that the names 
were not “publicly drawn” was rejected since the drawing took place in the court clerk’s 
unlocked office and the public had access to that office, 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8021. 

For the plaintiff: Phil McNagny and Earl A. Jinkinson. 


For the defendants: Hammond E. Chaffetz, Thomas M. Thomas, Walter Kuhlmey, 
and George N. Beamer (Kirkland, Fleming, Green, Martin & Ellis; Crumpacker, May, 
Beamer, Levy & Searer; and Thomas E. Sunderland, of counsel); Edward F. Howrey, 
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Joseph B. Kennedy, Jr., and James E. Keating (Howrey & Simon, Herman J. Schmidt, 
John J. Scott, and J. Arthur Kelly, of counsel); David T. Searls, W. B. Edwards, C. B. 
Jarrett, Jr., and Joseph A. Roper (Vinson, Elkins, Weems & Searls, of counsel); John 
Blair Moffett, Henry A. Frye, Leonard J. Emmerglick, and Charles P. Wattles (Ander- 
son & Wattles, of counsel); William K. Tell, Thomas M. Scanlon, Louis A. Highmark, 
and Thomas L. Murray, (Hal W. Stewart, Clayton L. Orn, Barnes, Hickam, Pantzer 
& Boyd, and Seebirt, Oare & Deahl, of counsel); Walter L. Barnes, Howard Neitzert, 
Howard P. Robinson, and Bruce G. Hammerschmidt, (Sidley, Austin, Burgess & Smith, 
of counsel); Gentry Lee, E. Gray Hayden, Norman Kopec, Amzy B. Steed, James W. 
Campbell, Frank D, Gorman, and Timothy P. Galvin (Oscar John Dorwin, and George 
A. Bender, of counsel); Timothy I. McKnight, Elbert A. Hugill, Jr., Irving Slifkin, 
and Richard P. Tinkham (Tinkham, Beckman & Kelly, of counsel); M. Edward Doran, 
John E. Doran, Edward R. Adams, Louis Shifrin, and Lloyd M. Allen (Shifrin, Treiman, 
Agatstein & Schermer, of counsel); Irving G. Klinock, Milton A. Johnson, Roland 
Obenchain, Jr., Paul R. Summers, and Lloyd M. Allen (Bingham, Summers & Spilman, 


of counsel); and William F. McInerny. 


Order 
[Indictment] 

Rospert A. GraNt, District Judge [Jn full 
text]: The Grand Jury indictment in this 
criminal action charges the defendants with 
engaging in an “unlawful combination and 
conspiracy in unreasonable restraint” of gaso- 
line traffic in interstate commerce. 15 


Wes; G A: Section 1. 


[Price Fixing Charged] 

The indictment charges that beginning on 
April 25, 1957, the defendants and certain 
co-conspirators engaged in an _ unlawful 
combination and conspiracy in violation of 
the Sherman Act; that the unlawful com- 
bination consisted in an understanding and 
agreement entered into among said defend- 
ants that the defendants and certain co-con- 
spirators would increase the pump price of 
gasoline at all gasoline service stations oper- 
ated by the defendants and the co-conspirators 
within the defined market area. The indict- 
ment alleges that the effect of this activity 
was the increasing and stabilizing of prices 
for gasoline sold to consumers within the 
defined market area thus having the total 
effect of restraining interstate trade in gasoline. 


[Selection of Grand Jury] 

The defendants filed their Motion ‘“C” 
and requested in such motion that the Court 
dismiss the indictment. Defendants contend 
that an illegally constituted Grand Jury re- 
turned the indictment herein in that the 
Jury Commissioner and the Clerk of this 
United States District Court failed to follow 
the provisions set forth in Title 28 U. S. 
C. A. Section 1864: 

“The names of grand and petit jurors 
shall be publicly drawn from a box con- 
taining the names of not less than three 
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hundred qualified persons at the time of 
each drawing. (Emphasis added.) 

The jury box shall, from time to time, 
be refilled by the Clerk of the Court, or 
his deputy, and a Jury Commissioner, 
appointed by the Court. 


The Jury Commissioner and the Clerk, 
or his deputy, shall alternately place one 
name in the jury box without reference 
to party affiliations, until the box shall 
contain at least 300 names or such larger 
number as the court determines.” 

The provisions of the Code set out above 
are mandatory requirements imposed by the 
Congress to guide the Clerk and the Jury 
Commissioner in the selection of prospec- 
tive jurors. United States v. Brandt, 139 F. 
Supp. 362. The intent of the Congress in 
enacting these provisions is not difficult of 
ascertainment when we consider the guid- 
ing reasons and purpose for such enact- 
ments. The right to trial by jury is a 
precious American heritage which Americans 
guard most jealously; in point of fact, our 
forebearers saw fit to make this guarantee a 
part of the Bill of Rights. The statutory 
enactment under consideration merely dic- 
tates a procedure which must be followed 
to the end that no arbitrary or capricious 
procedure will be involved in the selection 
of a jury, but such selection is left entirely 
to the realm of chance. 

Mr. Kenneth Lackey, Clerk of the United 
States District Court for the Northern Dis- 
trict of Indiana, and Mr. Walter Pickert, 
Jury Commissioner of this Northern Dis- 
trict, testified in this cause relative to the 
procedure utilized and employed by the 
Jury Commission in obtaining names for 
their jury files; the procedure in checking 
the qualifications of the prospective jurors; 
the filing and place of filing of such names 
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and the physical location and manner in 
which such names were drawn for the 
Grand Jury panel which returned this present 
indictment. 


The Clerk testified that he had a total of 
1500 prospective jurors’ names in a filing 
cabinet in his Hammond, Indiana, office. 
These names were acquired over a period 
of five years. The Clerk was directed by 
the Honorable Luther M. Swygert, Chief 
Judge of this Northern District, to draw a 
panel of jurors in this cause, limiting the 
number drawn to fifty (50) names. 


[Public Drawing ] 


The defendants allege that the circum- 
stances surrounding the drawing of these 
names did not amount to a “publicly drawn” 
body of prospective jurors. Mr. Lackey’s 
testimony shows that the drawing took 
place in the Clerk’s office in Hammond. 
The doors to such office were unlocked at 
all times herein mentioned and lawyers, 
court personnel and the public had access 
to this office. From these circumstances we 
find that the names drawn were “publicly 
drawn” within the meaning and contempla- 
tion of the statute. Hammerschmidt v. United 
States, 287 Fed. 817. 


[Check of Jurors’ Qualifications] 

Defendants contend that the qualifications 
of the prospective jurors were not checked 
immediately prior to the drawing by the 
Commission and some of the available names 
in the Commission’s files had not been 
checked for a period of some five years. 
Title 28 U. S. C. A., Section 1861. The 
testimony of Mr. Lackey bears out this con- 
tention as he testified that 2% or 3% of the 
names in the file had been placed there by 
his predecessor in office. The Clerk testi- 
fied that he had never ascertained the quali- 
fications of these prospective jurors to his 
own satisfaction at the time he assumed 
office but had only checked with his predecessor 
as to these qualifications. The Clerk testi- 
fied further that the only qualification check 
made as to the remaining names was the 
questionnaire he sent out to prospective 
jurors. 

[Drawing Procedure | 


As to the exact procedure of the drawing, 
the Clerk testified that the 300 cards from 
Lake County would be removed from the 
file and would then be shuffled, face down, 
on his desk. These Lake County cards 
would then be thoroughly mixed, following 
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which the Clerk and the Jury Commissioner 
would alternatively draw a predetermined 
number of names: from that county. The 
remaining Lake County cards would then 
be returned to the file cabinet. The pro- 
cedure, Mr. Lackey testified, was to draw 
a larger number of names from the county 
in which the Grand Jury was to meet. Mr. 
Lackey testified that this same procedure 
was repeated as to each of the counties 
from which names were to be drawn and 
that the drawing of a predetermined num- 
ber would be made from the cards of only 
one county at a time. For example, the 35 
cards from Elkhart County would be shuf- 
fled and then from those 35 cards 2 cards 
would be drawn. The remaining 33 Elkhart 
County cards would then be returned to the 
file cabinet before proceeding to the next 
county. 


Below are listed the number of cards 
containing prospective jurors’ names from 
each county and the number of cards the 
Jury Commission decided should be selected 
from each count: 


Total number 


County of cards Number drawn 
St. osephyerk fetes 200 10 
Win Tle ype, capew st eee 40 2 
Tae cs sa vance 35 2 
Portier sas 3h. aac: 85 Z 
aR ORtC aa eet. 50 Z 
JASDe Mie. tae es a2 40 3 
iait@ nee ere 50 il 
IMMER Gy pes Loy 45 Zz 
AU Ciigt ick bs oe Meee 200 5 
LB of eect OY 300 20 
Newton... 5.5: 40 1 
[Jury Box] 


Mr. Lackey testified that no jury box as 
such was used in these drawings but that 
the drawings were conducted from the top 
of the Clerk’s desk, using that as a “single 
depositary”. 


[Mandatory Procedure Not Followed] 

This Court is of the opinion that the Govern- 
ment failed to follow the mandatory pro- 
visions of Section 1864 of Title 28 U.S.C. A. 
The language of the statute is clear and 
unambiguous in spelling out in no little 
detail the procedural steps which must be 
followed by the Clerk of the Court and the 
Jury Commissioner in drawing a jury panel. 
The testimony of Mr. Lackey (which was 
substantiated further by the testimony of 
Mr. Walter Pickert, the Jury Commissioner) 
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certainly supports. the contention that the 
‘procedure outlined in the Code was definitely 
not followed. The names were not “pub- 
licly drawn from a box containing the names 
of not less than three hundred qualified persons 
at the time of each drawing.” The method of 
selection which was, in fact, employed in 
this instance falls far short of that intended 
by the Congress. 


[Arbitrary Selection of Jurors] 


As counsel for both sides have said so 
well and so often, there is no question as to 
the integrity of this Jury Commission. Both 
Mr. Lackey and Mr. Pickert are honorable 
men. These men have attempted to per- 
form this public duty and to fulfil the obli- 
gations of their public trust with the greatest 
ardor and with the taxpayers’ best interests 
in mind. But this zeal for doing the job 
well led to their departure from the plain 
letter of the statute. The departure of the 
Jury Commission from the mandatory terms 
of the statute leads to an illegally constituted 
Grand Jury which returned this indictment. 
For this reason the indictment must fall. The 
type of arbitrary selection employed here 
could lead to grave dangers and could be a 
harmful weapon in the hands of less honorable 
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men than those who comprise this Jury 
Commission. 


[Congressional Language Unequivocal] 


Our whole constitutional background points 
to the necessity of having the selection of 
our juries free of the whim and caprice of 
the selectors. Such selection must be strictly 
within the realm of chance. Caprice is 
sometimes only a matter of degree. The 
Congress has removed the selection of 
juries from the area of whim and fancy 
and has set forth in clear, unequivocal 
terms the procedure which must be followed. 
The language of its directions is clear, 
precise, concise and unambiguous. 


[Prejudice Not Necessary| 
It is not necessary that there be a show- 
ing of prejudice to defendants in order to 


render this indictment defective. Ballard v. 
United States, 329 U. S. 187. 


[Indictment Dismissed | 
Motion of defendants to dismiss the in- 
dictment is hereby granted. 


The indictment is hereby ordered dis- 
missed. 


[69,128] Park Neponset Corporation v. Philip Smith, et al. 
In the United States Court of Appeals for the First Circuit. 


August 29, 1958. 


No. 5347. Dated 


Appeal from the United States District Court for the District of Massachusetts. 


‘WyZANSKI, District Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
+o Prove Violations of Antitrust Laws—Prior Government Decrees.—In a treble damage 
action charging motion picture distributors and exhibitors with conspiring to deny an 
exhibitor licenses to show films on the same clearance basis as was granted to other 
exhibitors in the area, the district court properly excluded from the evidence prior govern- 
ment decrees entered against certain of the distributors since those decrees were not 
relevant to the conspiracy charged in the instant case. The findings of fact in the earlier 
decrees were expressly stated to show the situation in 1945, and the exhibitor’s theatre 
did not commence operation until 1947. In addition, the exhibitor’s theatre was not 
requesting clearances which could result in its competing with any theatre affiliated with 
the distributors. The main benefits from the clearances complained of went to competing 
exhibitors in the area rather than to the distributors who had no interest in those theatres 
except as a source of rental fees. Also, the prior government decrees were not relevant 
to a subsequent alleged conspiracy between the distributors and the local exhibitors 
‘because the exhibitors were not parties to the prior decrees. 

See Private Enforcement and Procedure, Vol. 2, { 9012.190, 9012.410. 
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Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Violations of Antitrust Laws—Exclusion of Documentary Evidence—Time 
Interval—Collateral Issues.—In a treble damage action charging motion picture dis- 
tributors and exhibitors with conspiring to deny an exhibitor certain film clearances, the 
trial court did not abuse its discretion by excluding from the evidence certain documents 
dating from 1930 to 1934. The documents were not wholly clear as to what, if anything, 
was accomplished toward the establishment of a clearance system in the area, and there 
were great time differences between the documents and the impact of the alleged con- 
spiracy upon the plaintiff. Another justification for their exclusion was the fact that 
numerous collateral issues would have been created by their admission. Also, certain 
depositions made by employees of the defendants in other trials and other documents 
pertaining to franchises and clearance schedules, none of which dated later than 1936, 
were properly excluded since they would have confused rather than enlightened the jury. 


See Private Enforcement and Procedure, Vol. 2, { 9012.130. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause— 
Conduct of Trial Judge—Restriction of Direct Examination—Discretion of Court—In a 
treble damage action by a motion picture exhibitor charging a conspiracy to deny him 
proper film clearances, a reviewing court concluded, after careful examination of the 
record and consideration of the clear and impartial charge to the jury, that no unfairness 
resulted to the exhibitor from the trial judge’s conduct of the trial or from his alleged 
harmful remarks. Also, the trial judge was within his discretion in requiring the com- 
pletion, on the sixth day of the trial, of the direct examination of the plaintiff's principal 
witness as to his conversations with representatives of the alleged conspirators, especially 
in view of the unusual vagueness and confusion displayed by that witness as to those 
conversations. 


See Private Enforcement and Procedure, Vol. 2, § 9014. E 


For the appellant: George S. Ryan (W. Bradley Ryan with him on brief), both of 
Boston, Mass. 


For the appellees: Robert W. Meserve (E. Compton Timberlake, John R. Hally and 
Nutter, McClennen & Fish with him on brief), all of Boston, Mass., for M. & P. Theatres 
Corporation, et al.; Edward C. Raftery, New York, N. Y. (Joseph K. Collins and Collins 
& Collins, all of Boston, Mass., with him on brief) for Keith Massachusetts Corporation, 
et al; Edward L. LaVine (Phillip J. Nexon, Samuel Markell and Goulston & Storrs with 
him on brief), all of Boston, Mass., for Philip Smith, et al.; and Mack M. Roberts 
and Roberts, Rosen, Stadfeld & Weiss, all of Boston, Mass., on brief for Monogram 
Pictures, Inc. 


Before MAcrupeEr, Chief Judge, and Wooppury and Hartican, Circuit Judges. 


Opinion of the Court Loew’s Incorporated, Warner Brothers Pic- 

[Nature of Case] tures Distributing Corporation, RKO Radio 
Pictures, Inc., United Artists Corporation, 
Universal Film Exchanges, Inc., Columbia 


; é ) Pictures Corporation, Republic Pictures 
owning and operating the Park Theatre in Corporation and Monogram Pictures, Inc. 


ra Aerts Massachusetts, brought this Six are exhibitors with first run theatres 
treble damage action under Sec. 4 of the in the Cit fB . 

y of Boston: M. & P. Theatres 

Clayton Act, 38 Stat. 731 (1914), 15 U. S.C. Corporation, New England Theatres, Inc., 

§ 15 (1952), alleging that the defendants American Theatres Corporation, Loew’s 

violated Sections 1 and 2 of the Sherman Boston Theatres Company Keith Massa- 

mek 209 (1890), 15 U. S. C. $1 chusetts Corporation and RKO Theatres, 

and 2 (1952). sis ieeaie Inc.; and two, Philip and Richard A. Smith, 

CUE EOL GSS are members of a partnership operating the 

The defendants are sixteen in number. Norwood Theatre in Norwood, Massa- 

Eight are distributors of motion pictures: chusetts. 
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Hartican, Circuit Judge [In full text]: 
The plaintiff, a Massachusetts corporation 
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[Question to Jury] 


Following the presentation of the plain- 
tiff’s evidence the district judge submitted 
the following question to the jury: 

“Was the availability of motion picture 
films for plaintiff’s Park-Neponset Theatre 
in East Walpole affected by a:national or 
local conspiracy, (entered into by one or 
more defendants, either with another de- 
fendant or another person or corpora- 
tion )— 

_“(a) to fix uniform clearance provi- 

sions or 

“(b) to establish a structure of clear- 
ances and runs?” 

The jury answered “No” to this question 
and after granting the defendants’ motions 
for directed verdicts the court entered 
judgment for the defendants. 


[Runs and Clearances] 


During the course of the trial it became 
evident that the main issue was whether 
the refusal to grant the plaintiff licenses to 
show motion pictures 21 days after they 
had been shown in the first run theatres 
in Boston resulted from a conspiracy be- 
tween the defendants or from the independ- 
ent judgment of the individual motion 
picture distributors. It appears that the 
clearance of twenty-eight to forty-two days 
after Boston granted to the plaintiff by 
the various distributors resulted in the 
Park Theatre having to show pictures after 
they had been shown at the Norwood 
Theatre which usually received licenses 
allowing it to show motion pictures twenty- 
one days after their first run showing in 
Boston had been completed. 

In 1946 Roy Smith, who formerly had been 
manager of the Norwood Theatre, organ- 
ized the plaintiff corporation, and the Park 
Theatre, a modern 616 seat air conditioned 
theatre, costing approximately $150,000 was 
opened on May 7, 1947. This theatre was 
located in East Walpole which was a very 
small trading area located in the Town of 
Walpole which had an approximate total 
population of about 10,000 people. East 
Walpole was about 2.8 miles south of the 
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Norwood Theatre and 2.3 miles from the 
Guild Theatre, which until it closed in 1952 
was operated by the same management as 
that which operated the Norwood Theatre. 
The Norwood Theatre was a “first class” 
1198 seat theatre while the Guild had 780 
seats. Norwood in 1950 had a population 
of 16,636 but unlike East Walpole was a 
good sized shopping center which attracted 
many people from the surrounding small 
towns. Prior to the opening of the Park 
Theatre, Roy Smith wrote to six of the 
defendant distributors asking for a twenty- 
one day clearance after Boston which would 
place him on the same level with the Nor- 
wood and Guild Theatres. By 1948 after 
some experimentation with more favorable 
clearance by a few of the distributors and 
despite Roy Smith’s argument that the Nor- 
wood Theatres and the Park Theatre were 
not in competition, the Norwood Theatres 
were being given a twenty-one day clear- 
ance over the Park Theatre by the defend- 
ant distributors.* 


In 1948 plaintiff brought arbitration pro- 
ceedings” against five distributors including 
three of the present defendants. Interven- 
ing declarations were filed in those proceed- 
ings by the operators of the Norwood 
Theatres and the owners of the Elite Thea- 
tre in Walpole Center and the Southern 
Theatre, the latter being a small 450 seat 
theatre located between Norwood and East 
Walpole. Upon appeal from the initial 
decision of the arbitrator, the plaintiff was 
awarded the right to show pictures fourteen 
days after Norwood. In 1952 two dis- 
tributors, not defendants in this case, upon 
plaintiff's request granted the Park Thea- 
tre a clearance of twenty-eight days after 
Boston. One of the defendants also granted 
the plaintiff twenty-eight days clearance 
after Boston, one offered to allow plaintiff 
to bid against the Norwood Theatre and 
one granted a twenty-eight day clearance 
after Boston, but following threats of the 
Norwood Theatre to cancel any pictures 
first shown at the Park Theatre, the Nor- 
wood Theatre’s fourteen day clearance was 
reimposed against the plaintiff by this latter 
defendant. 


1A possible explanation of the unanimity of 
this decision to grant a twenty-one day clear- 
ance over the Park Theatre may be found in 
the award of an arbitration proceeding in 1946 
under which the 450 seat Elite Theatre in 
Walpole Center was subjected to a twenty-one 
day clearance in favor of the Norwood Theatre. 


Trade Regulation Reports 


2See the consent decree entered November 
20, 1940 as set forth in United States v. Para- 
mount Pictures [1946-1947 TRADE CASES 
E574 OOo. Hua SUDD am Scon cole (os; DLN. Xe 
1946). 
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[Admissibility of Prior Decrees] 


The principal issue presented by the 
plaintiff's appeal is the correctness of the 
district judge’s complete exclusion from 
evidence of the findings of fact, conclusions 
of law and the decrees entered against six 
of the defendant distributors in the Para- 
mount case. United States v. Paramount 
Pictures [1946-1947 Trapr Cases 57,470], 
66 F. Supp. 323 (S. D. N. Y. 1946) and 
85 F. Supp. 881 (S. D. N. Y. 1949). 


Sec. 5 of the Clayton Act, 38 Stat. 731 
(1914), as amended, 69 Stat. 283 (1955), 15 
U. S. C. § 16, Supp. V, 1958 provides in 
part: 


“(a) A final judgment or decree here- 
tofore or hereafter rendered in any civil 
or criminal proceeding brought by or on 
behalf of the United States under the 
antitrust laws to the effect that a defend- 
ant has violated said laws shall be prima 
facie evidence against such defendant in 
any action or proceeding brought by any 
other party against such defendant under 
said laws or by the United States under 
section 15a of this title, as to all matters 
respecting which said judgment or decree 
would be an estoppel as between the 
parties thereto: Provided, That this sec- 
tion shall not apply to consent judgments 
or decrees entered before any testimony 
has been taken or to judgments or de- 
crees entered in actions under section 15a 
of this title.” 


[Findings in Prior Case] 


Plaintiff contends that certain findings 
made by the district court in the Paramount 
case are particularly relevant to the situa- 
tion presented in the instant case. These 
findings are: 


“Both independent distributors and ex- 
hibitors, when attempting to bargain with 
the defendants, have been met by a fixed 
scale of clearance, runs, and admission 
prices to which they have been obliged 
to conform if they wished to get their 
pictures shown upon satisfactory runs 
or were to compete in exhibition either 
with the defendants’ theatre or theatres 
to which the latter had licensed their 
pictures. 


“The fixed system of runs-and clear- 
ances which involved a cooperative ar- 
rangement among the defendants, was 
also designed to protect their theatre 


3In this case the plaintiff appealed from a 
judgment following a jury verdict for the de- 
fendants, and the Supreme Court held that the 
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holdings, safeguard the revenue there- 
from, and eliminate competition. The 
major defendants’ predominant position 
in first run theatre holdings was strongly 
protected by a fixed system of clearances 
and runs. The power to fix clearances 
and runs which existed and was exercised 
by the major defendants was in itself a 
power to exclude independents who were 
competitors, and was accompanied by 
actual exclusion. 

“This system gave the defendants a 
practical control over the run and clear- 
ance status of any given theatre. It 
involved discrimination against persons 
applying for licenses and seeking runs 
and clearances for their theatres, because 
they had no reasonable chance to improve 
their status by building or improving 
theatres while the major defendants pos- 
sessed superior advantages. iy? 


[Relevancy of Prior Decree] 


The district judge was apparently of the 
opinion that based on the evidence that 
had been presented by the plaintiff, the 
quoted findings had little relevancy to the 
actions of the defendants in the instant case. 
It is to be noted that these findings of fact 
were expressly stated to show the situation 
in 1945 and the plaintiff's theatre did not 
commence operation until 1947. The dis- 
trict judge in excluding the Paramount 
decrees in this case was undoubtedly influ- 
enced by the language employed in Theatre 
Enterprises v. Paramount [1954 TrapE CASES 
{ 67,640] 346 U. S. 537 (1954), which was 
a case where the plaintiff alleged that it 
had been severely damaged) in its operation 
of a large first class theatre erected in 1949 
in suburban Baltimore by the motion pic- 
ture distributors’ refusal to license pictures 
on a basis of equality with the first run 
theatres in down town Baltimore. Although 
the Supreme Court did not expressly pass 
on the distributors’ contention that the 
plaintiff was entitled to no benefit from the 
Paramount decrees, the Court did state 
the relevancy of such decrees to that case 
was slight.2 Hillside Amusement Co. v. 
Warner Bros. Pictures, Etc. [1955 TRADE 
CasEs { 68,081], 224 F. 2d 629 (2 Cir. 1955), 
Robbinsdale Amuse. Corp. v. Warner Bros. 
P. Dist. Corp. [1955 Trapr Cases { 68,233], 
141 F. Supp. 134 (D. Minn. 1955), appeal 
dismissed 235 F, 2d 782 (8 Cir. 1956). In 
district judge did not commit prejudicial error 


by giving instructions limiting the effect to be 
given to the Paramount decrees. 
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the ease before us not only did the plain- 
tiff’s theatre commence operations after 
1945, the date when the fixed system of 
runs and clearances was found to exist, but 
in addition and in distinction to the situa- 
tion in the Theatres Enterprises case the 
plaintiff's theatre was not requesting a 
clearance which could possibly result in it 
competing with any first run theatres af- 
filiated with the defendant distributors. 


[Lawfulness of Clearances] 


From the evidence presented by the 
plaintiff it is only possible to infer that 
the plaintiff's delayed availability to motion 
pictures was caused by the existence of the 
larger Norwood theatres. The Supreme 
Court did not hold in United States v. Para- 
mount Pictures [1948-1949 TrapE Cases 
7 62,244], 334 U. S. 131, 145 (1948) that 
clearances are unlawful per se and expressly 
incorporated in that opinion the district 
court’s reasoning that the assurance, given 
to the exhibitor that the distributor will not 
license a competitor to show a film either 
at the same time or so soon thereafter as 
to greatly diminish that exhibitor’s income, 
was justified and reasonable when not un- 
duly extended as to area or duration. Thus 
if we assume that there was competition 
between the theatres in Norwood and Wal- 
pole, and the inescapability of this conclu- 
sion seems to follow from the two arbitration 
proceedings, the strongly held opinions on 
this subject by the operators of the Nor- 
wood theatres and by the plaintifi’s own 
arguments and evidence during this and 
previous litigation, then it necessarily fol- 
lows that each theatre will attempt to 
obtain a clearance over competing theatres 
as was done by the Norwood Theatres in 
this case. 


[Parties to Prior Decree] 


It can be seen, therefore, that the main 
benefit to be obtained by the granting of 
a clearance to Norwood over the Park 
Theatre is to the Norwood Theatre rather 
than to the distributors who had no interest 
in that theatre except as a source of rental 
fees. While plaintiff alleged that the Nor- 


4It was contended by the defendants that the 
arbitration system set up by the 1940 consent 
decree in the Paramount case made irrelevant 
any system of clearances set up in prior years 
in the Boston area and in any event the evi- 
dence relating to the 1930 meeting of the Zoning 
and Protection Committee in the Boston area 
did not deal with the clearance set up in the 
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wood Theatre was able to exert undue 
influence upon the distributors and receive 
its favorable clearance because it was a 
member of an independent theatre circuit, 
there is not the slightest evidence of the 
exertion of this power through master con- 
tracts and franchises. In any event, the 
Paramount decrees are irrelevant to a sub- 
sequent conspiracy between the operators 
of the Norwood Theatre and the distribu- 
tors as the former were not parties to those 
decrees. Thus viewed in the context of 
the evidence presented by the plaintiff, the 
district judge’s exclusion of the Paramount 
decrees was not error. 


[Exclusion of Evidence] 


Plaintiff also contends that the district 
judge erroneously excluded certain docu- 
mentary evidence dating from 1930 and 
1934. These documents were not wholly 
clear as to what, if anything, was ever 
accomplished as to the establishment of a 
system of clearances affecting the Norwood- 
Walpole area, and the trial judge excluded 
them for this reason and also because of 
the great time differences between them 
and the impact of the alleged conspiracy 
upon the plaintiff. Another justification for 
the district judge’s action would be the fact 
that undoubtedly numerous collateral issues 
would be created through their admission.’ 
See U. S. v. Socony-Vacuum Oil Co. [1940- 
1943 Trape Cases § 56,031], 310 U. S. 150, 
230 (1940). 

This evidence as well as certain deposi- 
tions made by employees of the defendants 
in other trials and other documents per- 
taining to franchises and clearance sched- 
ules, none of which documents dated later 
than 1936, would have confused rather than 
enlightened the jury and the trial judge 
did not abuse his discretion in excluding 


them. 
[Conduct of Trial Judge] 


The plaintiff also contends that the trial 
judge by his conduct of the trial and by 
certain alleged harmful remarks greatly 
prejudiced the plaintiff's cause and pre- 
vented it from receiving a fair trial. Upon 


Norwood and Walpole area. The 1934 N. R. A. 
Boston Clearance and Zoning Board schedules 
which set up a 21 day clearance of Norwood 
over Walpole was apparently subsequent to 
1934 extended to 30 days and then reduced 
again to 21 days following the arbitration 
award in 1946. 
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careful examination of the entire record 
and bearing in mind the clear and com- 
pletely impartial charge to the jury, we 
conclude that no unfairness resulted to the 
plaintiff. The requiring of the completion 
before adjournment, on the sixth day of 
the trial, of the direct examination of the 
plaintiff's principal witness as to his con- 
versations with representatives of the de- 
fendant distributors was clearly within the 
trial judge’s discretion, especially in view 
of the unusual vagueness and confusion 
displayed by that witness as to those con- 
versations. 
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[Other Objections] 

Plaintiff's other objections to the conduct 
of the trial are without merit, and as the 
jury’s verdict that none of the defendants 
had joined in a conspiracy against the 
plaintiff was not rendered improper through 
the district judge’s rulings on evidence, it 
is unnecessary for us to consider the plain- 
tif’s contentions concerning the damage 
element of this case. 


[Judgment Affirmed] 


A judgment will be entered affirming the 
judgment of the district court. 


[7 69,129] Melrose Distillers, Inc. CVA Corporation, and Dant Distillery and Dis- 
tributing Corporation v. United States (United States v. Maryland State Licensed 
Beverage Assn., Inc., et al.). 


In the United States Court of Appeals for the Fourth Circuit. No. 7608. Decided 
August 29, 1958. 


Appeals from the United States District Court for the District of Maryland, at 
Baltimore. THOMSEN, Chief Judge. 


Case No. 1225 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Defend- 
ants—Dissolution of Corporate Defendants—Survival of Criminal Liability—In a criminal 
action charging three corporations with a conspiracy to fix prices and monopolize inter- 
state trade and commerce in alcoholic beverages, the defendants’ motions to dismiss the 
indictment on the ground that their subsequent dissolution terminated criminal proceed- 
ings were properly denied by the district court. Dissolution of the corporations did not 
extinguish their criminal liability since both Delaware and Maryland, the states of the 
defendants’ incorporation, had statutes which provided for the survival, for certain pur- 
poses, of dissolved corporations with respect to “suits and proceedings.” The words of 
the statutes, in their ordinary use and meaning, embraced all forms of litigation, including 
both civil and criminal proceedings. To have construed those survival statutes as exclud- 
ing criminal prosecutions would have provided an easy avenue of escape by corporations 
from the consequences of their criminal acts by the simple process of voluntary dissolu- 
tion. Also, the court pointed out that the word “proceeding” was broader than “action” 


or “suit” and should be given full effect in order to achieve the fundamental purpose of 
the statute. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8025.300. 


Combinations and Conspiracies — Construction of Sherman Act — Applicability to 
Regulated Industries—State Liquor Law—Fair Trade Act.—In a criminal action charging 
three corporations with a conspiracy to bring about horizontal price fixing in alcoholic 
beverages, the defendants’ motions to dismiss the indictment on the ground that the acts 
and conduct charged were sanctioned and encouraged by the Maryland Alcoholic Bev- 
erages Law and the Fair Trade Law of Maryland were properly overruled by the district 
court, The liquor law provided against discrimination, by manufacturers and wholesalers, 
between one customer and another, provided that the Comptroller of the Treasury should 
prescribe maximum discounts, and provided that a list of prices and proposed price 
changes should be filed with the Comptroller. That system of regulation preserved free 
and open competition and could not be denominated horizontal price fixing. The Fair 
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Trade Law permitted manufacturers and wholesalers of trade-marked goods to fix retail 
prices of their goods for the purpose of protecting their trade marks and provided no 
protection against a prosecution for a conspiracy to fix prices horizontally. 


¥Sais%0 A me and ¢Conspiracies, Vol. 1, § 2039; Resale Price Fixing, Vol. 1 


[ Monopolies—Combinations and Conspiracies to Monopolize—State Liquor Laws and 
Fair Trade Act as Defense.—In a criminal action charging three corporations with a 
conspiracy to monopolize interstate trade and commerce in alcoholic beverages, the 
defendants’ motions to dismiss the indictment on the ground that the Maryland Alcoholic 
Beverages Law and the Fair Trade Law of Maryland permitted, sanctioned, and 
encouraged the acts and conduct charged was properly overruled by the district court. 
The liquor law provided for a system of regulation which preserved free and open com- 
petition among retailers and the Fair Trade Law permitted manufacturers and whole- 
salers to fix retail prices for the purpose of protecting a trade mark. Neither of the laws 
afforded protection against prosecution for a conspiracy to monopolize trade or an 
attempt to do so. 


See Monopolies, Vol. 1, { 2520. 


For the appellants: Robert S. Marx (Roy G. Holmes; Hilary W. Gans; Markell, 
Veazey & Gans; and Nichols, Wood, Marx and Ginter, on brief). 


For the appellee: Wilford L. Whitley, Jr., Attorney, Department of Justice (Victor 
R. Hansen, Assistant Attorney General; George H. Schueller, Attorney, Department of 
Justice; and Leon H. A. Pierson, United States Attorney, on brief). 


Affirming a decision of the U. S. District Court for the District of Maryland, at 
Baltimore, 1956 Trade Cases {[ 68,243; for a prior opinion of the U. S. Court of Appeals, 
Fourth Circuit, see 1957 Trade Cases {[ 68,600. For a prior opinion of the U. S. District 
Court, District of Maryland, see 1958 Trade Cases { 69,016. 


Before Soper and HayNsworTH, Circuit Judges, and Moore, District Judge. 


’ 


[Price Fixing Charged] 


Moore, District Judge [In full text}: Ap- 
pellants Melrose Distillers, Inc., and CVA 
Corporation are dissolved Maryland cor- 
porations. Appellant Dant Distillery and 
Distributing Corporation is a dissolved 
Delaware corporation. They were con- 
victed along with numerous other defend- 
ants not involved here on their plea of nolo 
contendere to a three count indictment 
charging conspiracy to fix wholesale and 
retail prices of alcoholic beverages shipped 
into the State of Maryland by outside 
manufacturers, and to monopolize and at- 
tempt to monopolize interstate trade and 
commerce therein in violation of Sections 1 
and 2 of the Sherman Act. The indictment 
was returned on April 6, 1955. The cor- 
porations were all dissolved on May 2, 
1955. The plea of nolo contendere was filed 
on January 6, 1958. Prior to their pleas 
of nolo contendere, appellants had pleaded 
not guilty and had moved to dismiss the 
indictment on the grounds, so far as perti- 
nent here, (1) that each of them had been 
dissolved prior to the plea of nolo contendere, 
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and (2) that the alleged acts and conduct 
of defendants charged in the indictment 
“were permitted, sanctioned, and encour- 
aged” by the announced governmental policy 
and law of the State of Maryland, 


[Appeal] 

The questions involved in appellants’ 
motions in the District Court to dismiss 
the indictment survive the plea of nolo 
contendere. Universal Milk Bottle Service 
v. United States [1950-1951 Trane Cases 
162,807). 4 Oe Cit, 18S8HH,. 2431959). silence; 
appellants would be entitled to a reversal 
of their conviction notwithstanding the plea 
of nolo contendere should their contentions 
regarding the indictment be sustained on 
this appeal. 


[Survival of Dissolved Corporations] 


The law of Delaware providing for the 
survival for certain purposes of dissolved 
corporations (Section 278 of the General 
Corporation Law of the State of Delaware, 
(8) Del. C. § 278) reads as follows: 

“All Corporations, whether they expire 
by their own limitation or are otherwise 


1 69,129 


74,426 


dissolved, shall nevertheless be continued, 
for the term of three years from such 
expiration or dissolution, bodies corporate 
for the purpose of prosecuting and de- 
fending suits by or against them, and of 
enabling them gradually to settle and 
close their business, to dispose of and 
convey their property, and to divide their 
capital stock, but not for the purpose of 
continuing the business for which the 
corporation shall have been established. 
With respect to any action, suit, or pro- 
ceeding begun or commenced by or 
against the corporation prior to the ex- 
piration or dissolution and with respect 
to any action, suit or proceeding begun 
or commenced by or against the corpora- 
tion within three years after the date of 
the expiration or dissolution, the cor- 
poration shall, only for the purpose of 
such actions, suits or proceedings so 
begun or commenced, be continued bodies 
corporate beyond the three-year period 
and until any judgments, orders, or de- 
crees therein shall be fully executed.” 


Corresponding provisions of the law of 
Maryland are: 


“The dissolution of the corporation 
shall be effective when the articles of 
dissolution have been accepted for record 
by the Commission, provided, however, 
that the corporation shall continue in 
existence for the purpose of paying, 
satisfying and discharging any existing 
debts and obligations, collecting and dis- 
tributing its assets, and doing all other 
acts required to liquidate and wind up 
its business and affairs.” Section 72(b) 
Article 23 of the Annotated Code of 
Maryland (1951) [now Section 76(b)] and 

“The dissolution of a corporation shall 
not relieve its stockholders, directors or 
officers from any obligations and liability 
imposed upon them by law; nor shall 
such dissolution abate any pending suit 
or proceeding by or against the corpora- 
tion, and all such suits may be continued 
with such substitution of parties, if any, 
a the court directs . . .” Section 78(a) 
iden, 


[Survival of Criminal Prosecutions] 


Appellants argue that both the Delaware 
and the Maryland statutes should be inter- 
preted to mean that a dissolved corpora- 
tion survives its dissolution only for the 
purpose of winding up its civil affairs and 
discharging its civil obligations; but that 
no criminal charges which have not been 
disposed of by imposition of a fine or 
penalty survive the dissolution of the cor- 
porations. Stated more clearly, the argu- 
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ment is that insofar as pending criminal 
proceedings are concerned, the dissolution 
of a corporation is equivalent to the death 
of a natural person and that unless the 
legislature of the state of the corporation’s 
birth shall have specifically provided other- 
wise (as they contend neither Delaware nor 
Maryland has done) a pending criminal 
proceeding can go no farther. We think 
this contention is based upon a strained 
and artificial interpretation of the statutory 
language. There may be situations in which 
a precise and restrictive meaning should 
be given to the words “action, suit or pro- 
ceeding” as used in the Delaware statute 
and the words “suit or proceeding” as used 
in the Maryland statute. However, the 
application of these words where the ques- 
tion involves the abatement or survival of 
criminal prosecutions pending against cor- 
porations does not present such a situation. 
To give them the construction for which 
appellants contend would offend our sense 
of justice, pervert the obvious policy of 
the state in enacting these survival statutes, 
and provide an easy avenue of escape by 
corporations from the consequences of their 
criminal acts by the simple process of 
voluntary dissolution. 


[Cases Considered] 


That there is a division of authority on 
this question can not be denied. The Tenth 
Circuit in the case of United States v. Safe- 
way Stores, Inc. [1944-1945 TRapE CASES 
7 57,208], 10 Cir., 140 F. 2d 834, in con- 
sidering the same Delaware statute involved 
here, concluded that the words “suits” does 
not include a criminal prosecution. It is 
to be noted, however, that the Court in that 
case did not even consider, much less inter- 
pret, the broader term “proceedings,” ap- 
pearing in the same statute. Moreover, the 
corporations involved there had been dis- 
solved prior to indictment, and therefore 
there was no “pending” proceeding. 


In the later case of United States v. 
Umted States Vanadium Corporation [1956 
TRADE CASES f{ 68,283], 10 Cir., 230 F. 2d 
646, decided by a different panel of judges 
of the Tenth Circuit, that Court, while 
adhering to the doctrine of the Safeway 
case, said that the panel of judges who 
decided the Vanadium case were not “in full 
sympathy with the law as declared in the 
Safeway case,’ and strongly intimated that 
were it not for their feeling “that one panel 
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of the Court should not lightly overrule a 
decision by another panel” they would have 
arrived at a different conclusion. 


In United States v. Line Material Com- 
pany [1953 Trapve Cases { 67,456], 6 Cir., 
202 F. 2d 929, the Court of Appeals for the 
Sixth Circuit, construing this same Dela- 
ware statute, held that the words “action, 
suit or proceeding” did not embrace a 
criminal prosecution. 


[Legislative Intent] 


On the other hand, the Court of Appeals 
for the Seventh Circuit, in the case of 
United States v. P. F. Collier & Son Cor- 
poration, 7 Cir., 208 F. 2d 936, reached 
exactly the opposite conclusion. The rea- 
soning of that Court was as follows: 


“We have read and reread defendants’ 
argument, as well as the many cases cited 
in support of the order appealed from, 
but we are unable to escape what we 
think is the plain, unambiguous termi- 
nology contained in the Delaware statute. 
The words ‘any action, suit, or proceed- 
ing’ in their ordinary and generally ac- 
cepted meaning and use embrace, so we 
think, all forms of litigation, civil, crimi- 
nal, bankruptcy and admiralty. The 
words carry such a plain meaning that 
they are hardly open to construction, 
and their employment leaves no room to 
speculate on the legislative intent. If, 
however, the legislature had intended to 
embrace only civil litigation, it could 
easily have done so by the addition of a 
single word, ‘civil,’ and could have pro- 
vided for ‘any civil action, suit or pro- 
ceeding.’ Or if it had intended to exclude 
a criminal prosecution from the broad 
and inclusive language which it employed, 
it could readily have done so by provid- 
ing, ‘any action, suit or proceeding other 
than a criminal prosecution.’ And while 
it may be an immaterial observation, no 
sound reason occurs why a legislature 
would intend to relieve a dissolved cor- 
poration of its criminal liability and at 
the same time preserve its civil liability. 
A corporation cannot be sent to jail; the 
discharge of its liability whether criminal 
or civil can only be effected by the pay- 
ment of money.” 


[Correct Interpretation] 


In our view the Collier case correctly 
interprets and applies the words of the 
Delaware statute. We have held in a tax 
case, construing the very Delaware statute 
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involved here that “[T]he word ‘proceed- 
ing’ is obviously broader than action or 
suit and should be given full effect in order 
to achieve the fundamental purpose of the 
statute.” Bahen & Wright, Inc. v. Com- 
mussioner of Internal Revenue, 4 Cir., 176 F. 
2d 538. See also United States v. Maryland 
and Virginia Milk Producers, Inc. [1956 
TRADE CASES {[ 68,518], 145 F. Supp. 374 
(DSC. Dist-Colt). 


[Criminal Liability Survives] 


We find the Maryland statute to be, in 
all its essentials, of like effect to that of 
Delaware. We conclude therefore that 
under the applicable statutes, both of Dela- 
ware and Maryland, the dissolution of ap- 
pellant corporations did not extinguish their 
liability in pending criminal proceedings 
against them. 


[State Laws] 


Appellants’ motion in the District Court 
to dismiss Counts 1 and 2 of the indictment 
on the ground that the alleged acts and 
conduct of defendants charged therein ‘‘were 
permitted, sanctioned, and encouraged” by 
the announced governmental policy and 
law of the State of Maryland was without 
merit, and was properly overruled. 


[Maryland Liquor Law as Defense] 


Two Maryland Statutes were cited in 
support of this motion. One was the Mary- 
land Alcoholic Beverages Law; the other 
the Maryland Fair Trade Law. The perti- 
nent portions of the Alcoholic Beverages 
Law merely provide against discrimination 
by manufacturers and wholesalers in price, 
discounts, or quality of merchandise be- 
tween one customer and another; and fur- 
ther that the Comptroller of the Treasury 
shall prescribe maximum discounts and re- 
quire manufacturers and wholesalers to file 
a schedule of their prices to their cus- 
tomers, and to file with the Comptroller 
any proposed price change, which change, 
if a reduction in price, is to be postponed 
for a period of time prescribed by the 
Comptroller sufficient to permit notice to 
other manufacturers or wholesalers selling 
similar wines or liquors and an opportunity 
for them to make a like price decrease. 
Obviously, this system of regulation pre- 
serves free and open competition among 
retailers, and could not by any stretch 
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of the imagination be denominated “hori- 
zontal” price fixing. 


[Maryland Fair Trade Act as Defense] 


The Fair Trade Law of Maryland, as 
do most such State Fair Trade Laws, 
merely permits manufacturers and whole- 
salers of trade-marked goods which are 
in free and open competition with other 
goods of the same class to fix the retail 
price of these goods for the purpose of 
protecting the trade mark. Neither the 
Maryland Fair Trade Law nor the Mary- 
land Alcoholic Beverages Law affords pro- 
tection against prosecution for a conspiracy 
to fix prices “horizontally” or a conspiracy 
to monopolize trade or an attempt to do so. 
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[Acts Not Sanctioned] 


The indictment in count one charged a 
conspiracy to bring about “horizontal” price 
fixing;' in count two it charged a conspiracy 
to monopolize interstate trade and com- 
merce in alcoholic beverages, and in count 
three it charged an attempt to monopolize 
such trade and commerce. None of these 
acts is in any way permitted, sanctioned, 
or encouraged by the announced govern- 
mental policy and law of the State of 
Maryland. 


[Judgment A firmed] 
It follows from what has been said that 


the judgment of the District Court is Af- 
firmed. 


[7 69,130] Calvert Distillers Company v. Frank A. Wish, doing business as Foremost 


Liquors, et al. 


In the United States Court of Appeals for the Seventh Circuit. 


September Term, 


1957; April Session, 1958. No. 12283. Dated September 8, 1958. 
Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. Icor, District Judge. 


Illinois Fair Trade Act 

Fair Trade—Enforcement of Fair Trade Prices—Injunctive Relief—Federal Court 
Actions—Proof of Jurisdictional Amount—A United States District Court properly 
dismissed a liquor manufacturer’s fair trade action seeking to enjoin a retailer from 
selling below fair trade prices where the fair trader failed to prove that the matter in con- 
troversy exceeded the sum of $3,000. Where jurisdictional facts are challenged by the 
defendant, the fair trader has the burden of supporting its allegations by competent 
proof. A witness for the fair trader gave testimony as to what, in his opinion, the fair 
trader’s losses would be in a given period of time if the alleged price cutting continued; 
however, his computations were based on earlier situations in other states which involved 
the products of other manufacturers. No damages were claimed by the fair trader 
although its complaint alleged that the retailer had engaged in price cutting for over 
four months prior to the trial. Since the fair trader failed to produce evidence of actual 
past damages as a result of that experience, its contention that the opinion testimony 
proved the measure of its future losses was unconvincing. 


See Fair Trade, Vol. 1, { 3410.15. 


For the plaintiff: Louis A. Kohn and Patrick W. O’Brien, both of Chicago, III. 
For the defendants: Allen H. Schultz, Louis L. Biro, and Robert Karmel, Chicago, III. 


Affirming an order of the U. S. District Court for the Northern District of Illinois, 
Eastern Division, 1958 Trade Cases {] 68,921. 


Before FINNEGAN, SCHNACKENBERG and PARKINSON, Circuit Judges. 


SCHNACKENBERG, Circuit Judge [Jn full 
text]: Plaintiff’s action to enjoin defendants 
from selling plaintiff's products below the 
prices fixed by plaintiff pursuant to the 
Illinois Fair Trade Act* in defendants’ 
retail liquor stores in Chicago, was dis- 
missed by the district court for want of 
proof that the matter in controversy ex- 


1 §§ 188-191, 121%, 
Statutes, 1957. 
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chap. Illinois Revised 


ceeds the sum of $3,000 exclusive of interest 
and costs.? Plaintiff has made no claim 
for damages, but relies upon its claim to 
injunctive relief against future irreparable 
injury. 

In Seagram-Distillers Corp. v. New Cut 
Rate Liquors [1957 Trape Cases { 68,719], 
245 F. 2d 453, we held that, in such a case, 


228 U.S.C. A. § 1331. 
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if defendant challenges plaintiff’s allegations 
of jurisdictional facts, the burden is upon 
plaintiff to support those allegations by com- 
petent proof. The question now before us 
is whether the competent proof submitted 
in the case at bar was sufficient to sustain 
plaintiff's burden of establishing that the 
jurisdictional amount is involved. In Seagram- 
Distillers, at 458, we referred to witness 
Lind, produced by plaintiff there. We quoted 
his testimony that, in a price war in the 
liquor market, 


“* * * our product is subject to loss, 
and our business has been injured, because 
we can measure it, because we can see 
what happens to us in every jurisdiction 
where there is a price break.” 


We pointed out 


“The measure to which he referred was 
not otherwise identified or produced in 
court. Whether the measure was accurate 
we do not know. * * *” 


In the case at bar Lind testified for plain- 


tiff (referring to defendants’ stores), as 
follows: 


“ke * * that with these stores, the 19 
stores, cutting at the rate of 60 cents per 
bottle or more that within a period of 
three months to six months the Calvert 
sales in the metropolitan Chicago area 
will go down by at least 40 per cent. 

“T compute that on the basis of the 
same similar situations that have existed 
before in New York, Connecticut, Massa- 
chusetts, Florida, and Louisiana.” 

He also testified as to the average monthly 
sales of plaintiff and the profit per case and 
reached a mathematical conclusion that 
plaintiff’s losses would be “in the neighbor- 
hood of $22,500 per month within 3 to 6 
months”. However, the “situations” in the 
named states, to which Lind referred, did 
not involve plaintiff's products. Defend- 
ants argue that plaintiff has never suffered 
any loss as a result of price-cutting on its 
products, but has rested its case solely on 
speculation as to what happened to an unre- 
lated brand over 17 years ago. When asked 
specifically by plaintiff’s counsel “Do you 
have any examples involving plaintiff’s prod- 
ucts, Calvert’s in particular?”, Lind answered: 
“No, I don’t think there are any cases 


where we have allowed our prices to go 
that way.” 
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Moreover, plaintiff's counsel, at the time 
of trial, told the district court, 


“* %* * we make no claim that we can 

measure any specific loss which has occurred 

so far.” (Italics supplied.) 
Actually plaintiff, prior to the time of the 
trial below, had had an experience in Chicago 
during a considerable period when defend- 
ants allegedly were unlawfully cutting the 
retail prices on plaintiff’s products. Its com- 
plaint shows such price-cutting started as 
early as February 8, 1957 and continued to 
the time of the trial on June 27 and 28, 1957. 
This was a period of over four months. If 
this experience of price-cutting had demon- 
strated that plaintiff suffered any damage 
as a result thereof, it could have readily 
shown that fact by evidence. If it could not 
produce evidence of such actual past damage, 
we fail to see how the opinion testimony of 
Lind (and two other witnesses) proves the 
minimum jurisdictional requirement of threat- 
ened future damage. The admission by 
plaintiff's counsel that “* * * we make no 
claim that we can measure any specific loss, 
which has occurred so far’ makes unconvinc- 
ing plaintiff's contention that it met its bur- 
den of proving the measure in dollars of 
its loss likely to result in the future from 
defendants’ acts. 

The district court denied a motion of 
plaintiff for a rehearing of a prior order 
adverse to plaintiff. In the later order the 
court expressed the opinion, inter alia, that 
“the evidence of damages allegedly suffered 
and to be suffered in loss of future sales and 
deterioration of brands is speculative, re- 
mote and uncertain, and therefore insuffi- 
cient to meet the requirements for injunctive 
relief or to satisfy the jurisdictional amount.” 
From both orders plaintiff has appealed. 
For want of proof of jurisdiction, those 
orders are affirmed. 


Orders Affirmed. 


[Dissenting Opinion] 

FINNEGAN, Circuit Judge [In full text]: 
I filed a dissent to the majority opinion re- 
ported as Seagram-Distillers Corp. v. New 
Cut Rate Liquors [1957 TRADE CASES 
§ 68,719], 245 'F. 2d 453 (7th Cir. 1957) dis- 
cussed and relied upon in the current opin- 
ion. Regretfully, I am unable to join in 
this opinion since I cannot agree with what 
is said or the result reached. 
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[1 69,131] United States v. Lexington Tobacco Board of Trade. 


In the United States District Court for the Eastern District of Kentucky, Civil 
Action No. 1310. Filed September 3, 1958. 


Case No. 1412 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Fixing Prices 
for Services.—A tobacco board of trade comprised of tobacco buyers and warehouse 
operators was prohibited by a consent decree from entering into any agreement (1) to 
fix warehouse fees and commissions, the price charged by tobacco warehouses for services 
or facilities furnished in connection with the sale of tobacco at auction, (2) to request 
any person to adhere to any warehouse fees and commissions, or (3) to suggest to any 
warehouseman the fees and commissions to be charged for such services or facilities. 
Also, the tobacco board of trade was enjoined from directly or indirectly suggesting any 
formula for arriving at such fees and commissions. 


See Combinations and Conspiracies, Vol. 1, J 2005.815, 2011.181. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Information Exchange and Price Lists.—A tobacco board of trade comprised of tobacco 
buyers and warehouse operators was prohibited by a consent decree from circulating or 
using, in any manner, any schedule or price list containing any warehouse fees and 
commissions to be charged by tobacco warehousemen in connection with the sale of 
tobacco at auction. 


See Combinations and Conspiracies, Vol. 1, J 2011.218, 2017.208. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Investigations and Penalties—A tobacco board of trade comprised of tobacco buyers 
and warehouse operators was enjoined by a consent decree from directly or indirectly 
(1) policing or otherwise interfering with the warehouse fees and commissions charged 
by any person, (2) exacting any fines or other punitive damages from any of its members, 
based in whole or in part on the warehouse fees and commissions charged by such member, 
and (3) taking any punitive action against any person which was based in whole or in 
part on the warehouse fees and commissions charged by such person. 


See Combinations and Conspiracies, Vol. 1, { 2011.237, 2017.300. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Amendment of Bylaws.—A tobacco board of trade comprised of tobacco buyers and 
warehouse operators was directed by a consent decree to (1) cancel any rule, regulation, 
or bylaw which was inconsistent with any provision of the decree, and (2) to include 
in its bylaws a provision requiring the expulsion of any member who engaged in any 
activity inconsistent with the decree or who violated any bylaw of the board of trade 
which was designed to obtain compliance with the consent decree, The tobacco board 
of trade was also prohibited from adopting or enforcing any rule or bylaw which was 
contrary to any provision of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and Harry N. 
Burgess, Henry M. Stuckey, Charles F, B. McAleer, and William F. Costigan, Attorneys, 
Department of Justice. 


For the defendant: Rufus Lisle for the Lexington Board of Trade, 


Final Judgment September 3, 1958 and the Lexington To- 
bacco Board of Trade having appeared 
herein and the plaintiff and the defendant, 

H. CuurcH Forp, District Judge [Jn full by their respective attorneys, having sev- 
text]: The plaintiff, United States of Amer- erally consented to the entry of this Final 
ica, having filed its complaint herein on Judgment without trial or adjudication of 


[Consent Decree] 
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any issue of fact or law herein, and without 
this Final Judgment’s constituting evidence 
or admission by any party in respect of any 
such issue; 

Now, Therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact 
or law herein, and upon the consent of all 
the parties hereto, it is hereby 

Ordered, Adjudged and Decreed as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the sub- 
ject matter hereof and of all the parties 
hereto. The complaint states a claim upon 
which relief may be granted against the 
defendant under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


II 
[ Definitions] 

As used in this Final Judgment: 

(A) “Person” shall mean any individual, 
partnership, corporation, association, firm 
or other legal entity; 

(B) “Defendant Board” shall mean the 
defendant Lexington Tobacco Board of 
Trade, a Kentucky corporation; 

(C) “Warehouse fees and commissions” 
shall mean the amount or price charged by 
tobacco warehouses for services or facili- 
ties furnished in connection with the sale 
of tobacco at auction. 


III 
[Applicability | 

The provisions of this Final Judgment 
applicable to Defendant Board shall apply 
to such defendant and to its members, off- 
cers, agents, servants, employees, subsid- 
iaries, successors and assigns, and to all 
persons in active concert or participation 
with said defendant who shall have received 
actual notice of this Final Judgment by per- 
sonal service or otherwise. 


IV 
[Specific Relief] 
(A) The Defendant Board is ordered and 
directed: 
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(1) To terminate and cancel any rule, 
article, regulation or by-law which is con- 
trary to or inconsistent with any provision 
of this Final Judgment; 

(2) To include in its by-laws a provision 
requiring the expulsion of any member who 
engages in any activity contrary to or incon- 
sistent with any provision of the Final 
Judgment or who violates any rule, article, 
regulation or by-law of Defendant Board 
designed to obtain compliance with this 
Final Judgment. 

(B) The Defendant Board is enjoined 
and restrained from adopting, entering into, 
adhering to or enforcing any by-law, rule, 
regulation, or article which is contrary to 
or inconsistent with any provision of this 
Final Judgment. 

Vv 


[Price Fixing Agreements Prohibited] 


The Defendant Board is enjoined and 
restrained from entering into, adhering to, 
maintaining, or enforcing with any tobacco 
warehouseman or central agency for such 
warehousemen any contract, agreement, 
understanding, plan or program, to directly 
or indirectly: 

(A) Fix, establish, maintain or adhere 
to warehouse fees and commissions; 

(B) Request, urge, compel, or attempt to 
request, urge or compel any person to 
adhere to or maintain any warehouse fees 
and commissions; ’ 

(C) Urge, influence or suggest, or at- 
tempt to urge, influence or suggest, to any 
tobacco warehousemen warehouse fees and 
commissions to be charged. 


VI 
[Price Lists—Policing Prices] 

Defendant Board is enjoined and re- 
strained from directly or indirectly: 

(A) Suggesting or recommending any 
warehouse fees and commissions or formula 
for arriving at such fees and commissions; 

(B) Circulating, exchanging or using, in 
any manner, any schedule or price list 
containing any warehouse fees and commis- 
sions; 

(C) Policing or otherwise interfering with 
warehouse fees and commissions charged by 
any person; 

(D) Exacting or attempting to exact any 
fines or other punitive damages from any 
of its members, based in whole or in part 
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on the warehouse fees and commissions 
charged by such member; 

(E) Taking any punitive action whatso- 
ever against any person which action is 
based in whole or in part on the warehouse 
fees and commissions charged by such person. 


VII 
[Notice] 


Within forty-five (45) days from the date 
of entry hereof, Defendant Board is ordered 
and directed to: 

(A) Furnish to each of its members a 
true copy of this Final Judgment; 

(B) File with the Clerk of this Court, 
with a copy to the Attorney General, an 
affidavit listing the names and addresses of 
the persons to whom copies of the Judg- 
ment were furnished and the manner of 
service under Section (A) hereof. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant made 
to its principal office, be permitted, subject 
to any legally recognized privilege, (A) 
reasonable access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
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session or under the control of such de- 
fendant, relating to any of the matters 
contained in this Final Judgment, and (B) 
subject to the reasonable convenience of 
such defendant, and without restraint or 
interference, to interview officers and em- 
ployees of such defendant who may have 
counsel present, regarding any such mat- 
ters. Upon such written request said de- 
fendant shall submit such written reports 
with respect to any of the matters contained 
in this Final Judgment as from time to time 
may be necessary for the purpose of en- 
forcement of this Final Judgment. No 
information obtained by the means per- 
mitted in this Section VIII shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Depart- 
ment except in the course of legal proceed- 
ings in which the United States is a party 
for the purpose of securing compliance with 
this Final Judgment or as otherwise re- 
quired by law. 
Ix 


[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling either of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction and carry- 
ing out of this Final Judgment, for the 
modification or termination of any of the 
provisions thereof, for the enforcement of 
compliance therewith and punishment of 
violations thereof. 


[| 69,132] Wendel Shoes, Inc. v. Shoenterprise Corp. 


In the New York Supreme Court, New York County, Special Term, Part I. 140 
N. Y. L.J., No. 35, Page 2. Dated August 19, 1958. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Evidence Admissible—Prior Federal Trade 
Commission Proceedings.—References in a plaintiff’s affidavit to an agreement and order 
made in proceedings before the Federal Trade Commission were stricken on the ground 
that the references were incompetent and prejudicial. Since the Federal Trade Commis- 
sion is an investigating body rather than a judicial tribunal, its order has no binding 
effect until it has received the judicial sanction of a United States Court of Appeals. 


See Unfair Practices, Vol. 2, { 5201.301; Private Enforcement and Procedure, Vol. 2, 
{ 9012.235. 
[Motion] 


Spector, Judge [Jn full text]: Motion by 
defendant to strike out that part of the 
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affidavit of plaintiff Harry Borden, verified 
June 27, 1958, referring to a certain agreement 
and order heretofore made in proceedings 
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before the Federal Trade Commission and judicial tribunal, and its order has no bind- 
exhibit 2 attached thereto, upon the ground ing effect until it has received the judicial 
that the same is incompetent and prejudicial, sanction of the Circuit Court of Appeals 
is granted. The Federal Trade Commission (Proper v. John Bene & Sons, 295 F, 729). 
is rather an investigating body than a 


[ 69,133] State of Kansas v. Consumers Warehouse Market, Inc. 
In the Kansas Supreme Court. No. 40,965. Opinion filed September 8, 1958. 
Appeal from the Crawford District Court. L. M. Rester, Judge. 


Kansas Unfair Practices Act 


Sales Below Cost—Kansas Unfair Practices Act—Constitutionality of Act—Constitu- 
tionality of Specific Provisions—In a criminal prosecution charging a retailer with un- 
lawfully selling below cost in violation of the Kansas Unfair Practices Act, the Court 
sustained the general constitutionality of the Act and the constitutionality of certain 
specific provisions, including (1) a provision that the Act should not apply to sales made 
in good faith to meet a competitor’s prices, and (2) a provision setting a maximum markup 
on merchandise for the cost of doing business. A provision which created a legislative 
rule of evidence by making proof of advertising or selling in contravention of the policy 
of the Act prima facie evidence of a violation of the Act was held not subject to attack 
on appeal from an order sustaining a motion to quash an information. However, a portion 
of the Act requiring the justification of purchase prices by prevailing market conditions 
was held unconstitutional on the grounds that it was so indefinite and uncertain as to 
be unreasonable and arbitrary. Since the charge against the retailer included the portion 
of the Act which was held unconstitutional, the information was properly quashed. 


See Sales Below Cost, Vol. 2, J 7111.18. 


Sales Below Cost—Kansas Unfair Practices Act—Constitutionality of Act—Due 
Process.—In a criminal prosecution charging a retailer with unlawfully selling at retail 
certain items of merchandise at less than cost as defined by the Kansas Unfair Practices 
Act, the constitutionality of the Act was sustained on the grounds that (1) the purposes 
of the Act, to safeguard the public against the creation of monopolies and to foster com- 
petition, were within the police power of the state since those purposes could reasonably 
be said to promote the general welfare, and (2) the means selected by the legislature to 
accomplish the purposes of the Act satisfied the test of due process in the exercise of the 
police power of the state since those means were not arbitrary, discriminatory, or demon- 
strably irrelevant to the purposes of the Act. The contention that the Act, by purporting 
to cover all items of merchandise, and not just those “affected with a public interest,” 
was a price fixing statute which violated the due process guarantee of the Fourteenth 
Amendment to the United States Constitution was rejected on the ground that the test 
of valid price regulation was not whether a specific commodity or industry was affected 
with a public interest but, rather, whether the problem was one which was subject to 
control for the public good or welfare. 


See Sales Below Cost, Vol. 2, f 7111.18. 


Sales Below Cost—Kansas Unfair Practices Act—Cost Computation—Cost Justifica- 
tion Provision Unconstitutional—In a criminal prosecution charging a retailer with sell- 
ing merchandise below cost in violation of the Kansas Unfair Practices Act, a portion of 
Section 50-401(e) of the Act which reads “and purchases made by retailers and whole- 
salers at prices which cannot be justified by prevailing market conditions shall not be 
used in determining cost to the retailer and cost to the wholesaler was held to be so 
indefinite and uncertain that it was unreasonable and arbitrary and therefore unconstitu- 
tional. No standards were set for determining prices justified by prevailing market con- 
ditions within the state although such conditions might vary in different localities in the 
state and were not ordinarily susceptible of consistent and accurate determination. Since 
uired to guess and speculate as to what prices they were entitled to 
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use in determining their costs, competitors exercising good faith might reach different 
conclusions and have unequal prices even in the same locality. A merchant could have 
been found a violator of the provision notwithstanding that he had acted in good faith 
and exercised his honest judgment. 


See Sales Below Cost, Vol. 2, 7141.18. 


Sales Below Cost—Kansas Unfair Practices Act—Meeting Competition—Constitu- 
tionality —In a criminal prosecution charging a retailer with selling below cost in violation 
of the Kansas Unfair Practices Act, the contention that the provision of Section 50-405(e), 
which exempted sales made in good faith to meet competitor’s prices, made the Act a 
price fixing statute and therefore unconstitutional was rejected on the ground that mer- 
chants who merely met the price of a competitor were not eliminating competition or 
creating a monopoly. Inclusion of the exemption was within the prerogatives of the 
legislature. 


See Sales Below Cost, Vol. 2, f 7161.18. 


Sales Below Cost—Kansas Unfair Practices Act—Markups—Constitutionality—In a 
criminal prosecution charging a retailer with unlawfully selling below cost in violation of the 
Kansas Unfair Practices Act, the contention that the Act was arbitrary, unreasonable and 
discriminatory because it afforded no protection from sales below actual cost in lines of 
merchandise which were normally sold at a greater markup than the standards of six 
percent for retailers and two percent for wholesalers set by the Act, was rejected on the 
ground that the argument was directed merely against the wisdom of the legislature in 
selecting the area of competition to receive the highest degree of protection. It was not 
unreasonable or arbitrary for the legislature to conclude that the greatest danger to fair 
competition existed through price cutting in the high turnover, low markup businesses. 
The Act was not discriminatory since it was uniform in its application to all businesses 
coming within the scope of its terms. Also, the legislature was not required to cover all 
evils of like character in a single Act. 


See Sales Below Cost, Vol. 2, J 7145.18. 


Sales Below Cost—Kansas Unfair Practices Act—Enforcement—Evidence—Prima 
Facie Evidence Rule—Constitutionality—tIn a criminal prosecution charging a retailer 
with unlawfully selling below cost in violation of the Kansas Unfair Practices Act, the 
Court declined to rule on the constitutional validity of a portion of the Act which made 
proof of advertising, offering for sale or selling of items in contravention of the policy 
of the Act prima facie evidence of a violation of the Act since such a determination was 
not necessary to a determination of the case on appeal. The provision was challenged on 
the ground that it was an attempt to cast the burden of proving innocence on the retailer; 
however, there had been no trial on the merits and the presumption was not actually 
relied upon by the state in proving the offense charged. A motion to quash an informa- 
tion reached only defects apparent on the face of the information; the information under 
consideration properly alleged every necessary element of the offense charged and all 
facts stated therein were accepted as true. 


See Sales Below Cost, Vol. 2, J 7249.18. 


For the appeilant: J. John Marshall, County Attorney, and Charles N. Henson, Jr., 
Assistant Attorney General (John Anderson, Jr., Attorney General, and Richard D. 
Loffswold, Special Prosecutor, of Girard, Kansas, on the briefs). 


For the appellee: H. Gordon Angwin, Pittsburgh, Pa. (Ben W. Weir, Pittsburgh, Pa., 
on the brief). 


Amici curiae: Richard L. Becker and Morris D. Hildreth, both of Coffeyville, Kansas. 


Syllabus by the Court state from regulating business or control- 
1.0i Thaildne preeeketet iia witelaiteent whe ling prices to promote the general welfare. 
Fourteenth Amendment to the Constitution 2. If the object of regulatory legislation 


of the United States does not prevent a is within the police power of the state the 
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only function of a court is to determine 
whether the law has a reasonable relation 
to the legislative purpose and whether its 
terms are arbitrary or discriminatory. 

3. The policy and purpose of the Kansas 
Unfair Practices Act, G. S. 1949, 50-401 io 
408, incl., to prevent monopolies, foster com- 
petition and prevent certain unfair competi- 
tive practices, is within the police power of 
the state, and the terms of the Act are rele- 
vant to that policy. 

4. Section 50-405(e), providing that the 
provisions of the Act shall not apply to 
sales where the price of merchandise is 
“made in good faith to meet the price of a 
competitor in the same locality,’ does not 
defeat the policy of the Act. 


5. In setting a maximum markup for cost 
of doing business 50-401(a) and (b) is not 
arbitrary, unreasonable or discriminatory. 

6. The prima facie evidence provision of 
the Act (50-403) is a legislative rule of evi- 
dence and cannot be attacked on appeal 
from an order sustaining a motion to quash 
the information. 


7. That portion of 50-401(e) which reads 
“and purchases made by retailers and whole- 
salers at prices which cannot be justified by 
prevailing market conditions shall not be 
used in determining cost to the retailer and 
cost to the wholesaler” is so indefinite and 
uncertain that it is unreasonable and arbi- 
trary and therefore unconstitutional. The 
provision is separable and its unconstitu- 
tionality does not invalidate the remainder 
of the Unfair Practices Act. 

8. Under the facts, conditions and cir- 
cumstances described in the opinion the 
trial court did not err in sustaining the mo- 
tion to quash the information. 


[Appeal] 

Parker, Chief Justice [In full text]: This 
is an appeal from an order sustaining a mo- 
tion to quash an information in a criminal 
action. 


[Purpose of Prosecution] 


The prosecution, conceded to have been 
agreed upon between the county attorney 
and counsel for the defendant, was brought 
in the district court of Crawford County for 
the purpose of testing the constitutionality 
of the Kansas Unfair Practices Act, Chap- 
ter 277, Laws of 1941, now G. S. 1949, 
50-401 to 408, incl. 
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[Offense Charged] 


In commencing the action the county at- 
torney filed an information which, omitting 
formal allegations of no importance to the 
issues, reads: 


“That on or about the 25th day of 

November, 1956, in the County of Craw- 
ford, and State of Kansas, defendant cor- 
poration above named, then and there 
being, did then and there unlawfully ad- 
vertise, offer to sell and sell at retail cer- 
tain items of merchandise at less than 
cost to the retailer, as defined by G. S. 
1949, 50-401, with the intent of defendant 
corporation to unfairly divert trade from 
a competitor and otherwise injure a com- 
petitor, impair and prevent fair competi- 
tion and injure public welfare and as such 
is acting contrary to public policy and the 
policy of the above cited act. 
_ “Contrary to the form of the Statutes 
in such cases made and provided, more 
particularly G. S. 1949, 50-401 et seq., and 
against the peace and dignity of the State 
of Kansas.” 


[Motion to Quash] 


The defendant promptly moved to quash 
the information on grounds: 

“That said information does not state 
an offense against the laws of the State 
of Kansas for the reason that Sections 
50-401, 402, 403, 404 and 405, G. S. 1949, 
under which said information is allegedly 
drawn, is unconstitutional and void and 
violates the Constitution of the State of 
Kansas and the amendments thereto, and 
the Constitution of the United States of 
America and the amendments thereto, and 
is in contravention of G. S. 1949, 62-1439.” 

When this motion was sustained by the 
trial court, under a general ruling which 
failed to give specific reasons for its action, 
the State, as the statute permits (G. S. 1949, 
62-1703), perfected this appeal. 


[Kansas Unfair Practices Act] 


Portions of the Act in question pertinent 
by reason of questions raised respecting the 
constitutionality of such enactment, on which 
the rights of the parties must stand or fall 
under the appellate issues involved will be 
delineated at the outset. 


[Sales Below Cost] 


G. S. 1949, 50-402, provides: 

“Tt is hereby declared that any adver- 
tising, offer to sell, or sale of any mer- 
chandise, either by retailers or wholesalers, 
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at less than cost as defined in this act, 
with the intent, of unfairly diverting trade 
from a competitor or otherwise injuring a 
competitor, impair and prevent fair com- 
petition, injure public welfare, are unfair 
competition and contrary to public policy 
and the policy of this act, where the result 
of such advertising, offer or sale is to 
tend to deceive any purchaser or prospec- 
tive purchaser, or to substantially lessen 
competition, or to unreasonably restrain 
trade, or to tend to create a monopoly in 
any line of commerce.” 


[Definitions] 
G. S. 1949, 50-401, contains definitions of 


divers terms and provisions to be found in 
the Act. Cost is defined generally by sub- 
sections (a) and (b) of such section to mean 
invoice or replacement cost, whichever is 
lower, less all trade discounts except cus- 
tomary discounts for cash; plus freight 
charges, excise taxes, cartage and an allow- 
ance for markup to cover a proportionate 
part of the cost of doing business, fixed at 
six percent for retailers and two percent for 
wholesalers, absent proof of a lesser cost. 


Subsection (e) of 50-401, supra, specifically 
provides: 


“The term ‘cost to the retailer’ and 
‘cost to the wholesaler’ as defined in para- 
graphs (a) and (b) of this section shall 
mean bona fide costs; and purchases made 
by retailers and wholesalers at prices 
which cannot be justified by prevailing 
market conditions within this state shall 
not be used in determining cost to the 
retailer and cost to the wholesaler.” 


[Penalties | 


G. S. 1949, 50-403, makes violation of the 
Act by either a retailer or wholesaler a mis- 
demeanor and provides a penalty for such 
violation. In addition it contains the follow- 
ing provision: 


“é 


3 Proof of any such advertising, 
offer to sell or sale by any retailer or 
wholesaler in contravention of the policy 
of this act shall be prima facie evidence 
of a violation of this act.” 


[Exemption] 


The Act provides that its provisions shall 
not apply to certain sales, including, inter 
alia, sales at retail or wholesale, 


“ 


.. . (e) where the price of merchan- 
dise is made in good faith to meet the 
price of a competitor in the same locality; 


. .” (50-405, supra.) 
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[Separability Clause] 


G. S. 1949, 50-407, specifies that if any 
section, sentence, clause or provisions of the 
Act shall for any reason be held invalid 
or unconstitutional, the validity of the re- 
maining parts thereof shall not be affected 
thereby. 

[Equity] 


In passing it should perhaps be stated 
that, although not here involved, G. S. 1949, 
50-404, authorizes proceedings in equity to 
prevent or restrain violations of the Act. 


[Due Process] 


Appellee’s first, and we may add its prin- 
cipal, contention is that our Unfair Practices 
Act is a price fixing statute and that, as 
such, it violates the due process guarantee 
of the Fourteenth Amendment to the Con- 
stitution of the United States and Section 18 
of our Bill of Rights. In connection with 
its position on this point it argues that price 
fixing is permissible only with respect to 
commodities “affected with a public interest” 
and that since the Act purports to cover all 
items of merchandise it is an unconstitu- 
tional attempt to fix the price of some com- 
modities which are not “affected with a 
public interest.” 


[Cases Considered] 


Notwithstanding, appellee’s contention finds 
some support in some of the earlier deci- 
sions of the Supreme Court of the United 
States on which it relies, e. g. Ribnik v. 
MeBnde, 277 U.S. 350272 abd? 913 48 
S. Ct. 545, and Williams v. Standard Oil Co., 
218 Cero 235, 73 len) Eile 87214 Gas eran liloe 
we think it cannot now be upheld by reason 
of later decisions of that same tribunal which 
have given increasingly wider scope to the 
price fixing powers of the States and of Con- 
gress and now approve and uphold legisla- 
tive power to regulate prices in adopting a 
policy for the promotion of the general wel- 
fare. In short it is our view a negative 
answer to the question thus raised by ap- 
pellee is required by more recent decisions 
of the Supreme Court of the United States. 
One of such decisions is Nebbia v. New York, 
291 U.'S.502,'78 Et Ed: O40, 54°S7 Ce505. 
where, in dealing with the subject, it is said 
and held: 


“But we are told that because the law 
essays to control prices it denies due 
process. Notwithstanding the admitted 
power to correct existing economic ills 
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by appropriate regulation of business, 
even though an indirect result may be a 
restriction of the freedom of contract or 
a modification of charges for services or 
the price of commodities, the appellant 
urges that direct fixation of prices is a 
type of regulation absolutely forbidden. 
His position is that the Fourteenth Amend- 
ment requires us to hold the challenged 
statute void for this reason alone. The argu- 
ment runs that the public control of rates 
or prices is per se unreasonable and un- 
constitutional, save as applied to busi- 
nesses affected with a public interest; that 
a business so affected is one in which 
property is devoted to an enterprise of a 
sort which the public itself might appro- 
priately undertake, or one whose owner 
relies on a public grant or franchise for 
the right to conduct the business, or in 
which he is bound to serve all who apply; 
in short, such as is commonly called a 
public utility; or a business in its nature 
a monopoly...” (p. 531.) 


“Tt is clear that there is no closed class 
or category of businesses affected with a 
public interest, and the function of courts 
in the application of the Fifth and Four- 
teenth Amendments is to determine in 
each case whether circumstances vindicate 
the challenged regulation as a reasonable 
exertion of governmental authority or 
condemn it as arbitrary or discriminatory. 
Wolff Packing Co. v. Industrial Court, 262 
U.S. 522, 535. The phrase ‘affected with 
a public interest’ can, in the nature of 
things, mean no more than that an in- 
dustry, for adequate reason, is subject to 
control for the public good. In several 
of the decisions of this court wherein 
the expression ‘affected with a public in- 
terest, and ‘clothed with a public use,’ 
have been brought forward as the criteria 
of the validity of price control, it has been 
admitted that they are not susceptible of 
definition and form an unsatisfactory test 
of the constitutionality of legislation di- 
rected at business practices or prices. 
These decisions must rest, finally, upon 
the basis that the requirements of due 
process were not met because the laws 
were found arbitrary in their operation 
and effect. But there can be no doubt 
that upon proper occasion and by appro- 
priate measures the state may regulate a 
business in any of its aspects, including 
the prices to be charged for the products 
or commodities it sells. 

“So far as the requirements of due 
process is concerned, and in the absence 
of other constitutional restriction, a state 
is free to adopt whatever economic policy 
may reasonably be deemed to promote 
public welfare, and to enforce that policy 


Trade Regulation Reports 


Cited 1958 Trade Cases 74,437 
State of Kansas v. Consumers Warehouse M arket, Inc. 


by legislation adapted to its purpose. The 
courts are without authority either to de- 
clare such policy, or, when it is declared 
by the legislature, to override it. If the 
laws passed are seen to have a reasonable 
relation to a proper legislative purpose, 
and are neither arbitrary nor discrimina- 
tory, the requirements of due process are 
satisfied, and judicial determination to 
that effect renders a court functus officio. 
‘Whether the free operation of the normal 
laws of competition is a wise and whole- 
some rule for trade and commerce is an 
economic question which this court need 
not consider or determine.’ Northern Se- 
curities Co. v. United States, 193 U.S. 197, 
337-8. And it is equally clear that if the 
legislative policy be to curb unrestrained 
and harmful competition by measures 
which are not arbitrary or discriminatory 
it does not lie with the courts to determine 
that the rule is unwise. With the wisdom 
of the policy adopted, with the adequacy 
or practicability of the law enacted to 
forward it, the courts are both incompetent 
and unauthorized to deal. The course of 
decision in this court exhibits a firm ad- 
herence to these principles. Times with- 
out number we have said that the legis- 
lature is primarily the judge of the neces- 
sity of such an enactment, that every 
possible presumption is in favor of its 
validity, and that though the court may 
hold views inconsistent with the wisdom 
of the law, it may not be annulled unless 
palpably in excess of legislative power.” 
(pp. 536, 537, 538.) 

“. . The Constitution does not secure 
to anyone liberty to conduct his business 
in such fashion as to inflict injury upon 
the public at large, or upon any substantial 
group of people. Price control, like any 
other form of regulation, is unconstitu- 
tional only if arbitrary, discriminatory, or 
demonstrably irrelevant to the policy the 
legislature is free to adopt, and hence an 
unnecessary and unwarranted interference 
with individual liberty.” (pp. 538, 539.) 
For a more recent and equally far reach- 

ing decision wherein the highest court of 
the land definitely adheres to the test of 
valid regulation enunciated in Nebbia v. New 
York, supra; indicates its approval of price 
fixing enactments such as are here involved; 
expressly disapproves Ribnik v. McBride, 
supra; and indicates disapproval of Williams 
v. Standard Oil Co., supra, see what is stated 
and held by such court at pages 244 to 247, 
incl., of its opinion in the case of Olsen v. 
Nebraska, 313 U. S.- 236, 85 L. Ed. 13085, 
61 S. Ct. 862. 
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[Test of Valid Price Regulation) 


The decisions to which we have just re- 
ferred make it clear the test of valid price 
regulation is not whether a specific com- 
modity or industry is affected with a public 
interest but rather whether the problem is 
one which is subject to control for the public 
good or welfare. If so it is within the scope 
of the police power. Thus, if promotion of 
fair competition in the sale of goods and 
merchandise is a legitimate public purpose it 
cannot be successfully argued that legisla- 
tion is unconstitutional merely because it 
regulates the sale of all such commodities. 
For further indication that regulation in- 
volving the price of all commodities is per- 
missible under the Fourteenth Amendment 
see Central Lumber Co. v. South Dakota, 226 
WSs 15757 1 eid 16403351 Sa Cts 100: 


[Legislative Object] 


Under the rule of Nebbia v. New York, 
supra, as well as Olsen v. Nebraska, supra, 
it is, of course, necessary that this court 
determine whether the policy of the Unfair 
Practices Act is one which the legislature 
has a right to adopt. In other words, 
whether the object of such Act is one for 
which the police power may legitimately be 
invoked. Let us see. 

There can be no doubt the purpose of the 
Act, stated in a general way, is to safe- 
guard the public against the creation of 
monopolies and to foster and encourage 
competition by the prohibition of unfair 
practices. Nor can it be denied these ob- 
jects have long been held to be subject to 
legislative power, regulation and control. 


[Police Power] 


This court has repeatedly held that the 
police power of the state extends not only 
to the protection of the public health, safety 
and morals, but also to the preservation and 
promotion of the public welfare. (Carolene 
Products Co. v. Mohler, 152 Kan. 2, 102 P. 
2d 1044; Limpp v. Dodge, 146 Kan. 948, 73 
P. 2d 1001; Ware v. City of Wichita, 113 
Kan. 153, 214 Pac. 99; The State v. Wilson, 
101 Kan. 789, 168 Pac. 679.) In fact in the 
Wilson case, in a statement which is repeated 
verbatim in each of the three other cases last 
above cited, we said: 


“The assumption that the police power 
extends only to the protection of the 
health, safety and morals of the public, 
which was at one time quite general, is 
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now out of date. The modern view is that 
the state may control the conduct of indi- 
viduals by any regulation which upon rea- 
sonable grounds can be regarded as adapted 
to promoting the common welfare, con- 
venience, or prosperity. (6 R. C. L. 203, 
204.)” (pp. 794, 795.) 


[Act Within Police Power] 


The decisions to which we have hereto- 
fore referred make it clear the police power 
may be invoked to promote the general wel- 
fare and prosperity by regulation of economic 
conditions. Moreover, the same decisions 
definitely establish that the prevention of 
monopolies, the fostering of competition, 
and the prohibition of unfair competition 
may reasonably be said to promote the gen- 
eral welfare, and that courts are neither con- 
cerned nor should they interfere with legislative 
determination to that effect. Therefore we 
are constrained to hold the purpose of the 
Unfair. Practices Act is within the police 
power of the state. 


[Means Chosen by Legislature] 


Notwithstanding the conclusion just an- 
nounced, there still remains for determination 
whether the means chosen by the legisla- 
ture are reasonably designed to accomplish 
the purpose of the Act, i. e., are its terms 
arbitrary, discriminatory, or demonstrably 
irrelevant to the legislative policy? This is 
the test of due process in the exercise of 
police power announced in Nebbia v. New 
York, supra, which, it is to be noted, is in 
conformity with our decision in Schaake v. 
Dolley, 85 Kan. 598, 118 Pac. 80, where it 
is said: 

“When once a subject is found to be 
within the scope of the state’s police power 
the only limitations upon the exercise of 
the power are that regulations must have 
reference in fact to the welfare of society 
and must be fairly designed to protect the 
public against evils which might otherwise 
occur. Within these limits the legislature 
is the sole judge of the nature and extent 
of the measures necessary to accomplish 
its purpose . . .” (p. 605.) 


[Means Chosen Not Unreasonable] 


When the relevancy of the provisions of 
an Act to its legislative purpose is drawn in 
question the judgment of the legislature 
cannot be superseded by that of the court 
if questions relating thereto are reasonably 
debatable (State, ex rel., v. Sage Stores Co., 
157 Kan. 404, 413, 141 P. 2d 655, and cases 


© 1958, Commerce Clearing House, Inc. 


Number 110—33 
10-2-58 


therein cited). We think the legislature 
might reasonably have believed that sales 
below cost, as defined by the terms of the Act 
tended to injuriously affect fair competition 
and to encourage monopoly and for that 
reason should be curbed. In addition we 
believe it had a right to and did reasonably 
assume that the proscriptions of the Act 
would result in substantial curtailment and 
prevention of practices of that nature. Under 
such circumstances questions relating to rele- 
vancy of the provisions of the Act are so 
obvious as to be scarcely debatable. In any 
event, it cannot be said that, considered in 
their entirety, the legislative means chosen 
to accomplish the purpose of the Act are 
so unreasonable as to violate the heretofore 
mentioned test of due process. 


[Views of Other States] 


In passing it is to be noted that the con- 
clusions heretofore announced are not based 
on any decisions of this jurisdiction which 
can be regarded as controlling precedents. 
This, it should be pointed out, is due to the 
fact that, since its enactment, only two cases 
(State, ex rel., v. Commercial Candy Co. 
[1948-1949 TrapE Cases { 62,358], 166 Kan. 
432, 201 P. 2d 1034; State, ex rel., v. Fleming 
Co. [1948-1949 Trane Cases {[ 62,239], 164 
Kan. 723, 192 P..2d 207) involving the 
Kansas Unfair Practices Act have reached 
this court and that in their disposition it was 
neither necessary nor required that we de- 
termine questions relating to its constitu- 
tionality. However, it can be stated, the 
views here expressed with respect to the 
foregoing conclusions are in accord with, 
and supported by, those of the great majority 
of the courts of other states which have 
passed on the constitutionality of Unfair 
Practices Acts similar to the one here in- 
volved. See, e. g., State of Arizona v. Wal- 
green Drug Co. [1940-1943 TrapE CASES 
7 56,124], 57 Ariz. 308, 113 P. 2d 650; Whole- 
sale T. Dealers v. National Etc. Co. [1932-1939 
Trapve Cases § 55,191], 11 Cal. 2d 634, 82 
P. 2d 3; Carroll v. Schwartz [1940-1943 TRADE 
Cases J 56,055], 127 Conn. 126, 14 Atl. 2d 
754; Moore v. Northern Ky. Ind. Food Dealers 
Ass'n [1940-1943 Trape Cases J 56,115], 286 
Ky. 24, 149 S. W. 2d 755; McElhone v. 
Geror [1940-1943 Trape Cases { 56,042], 207 
Minn. 580, 292 N. W. 414; Associated Mer- 
chants v. Ormesher [1932-1939 TrapE CASES 
7 55,209], 107 Mont. 530, 86 P. 2d 1031; 
State v. Sears [1940-1943 Trapr CASES 
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1 56,043], 4 Wash. 2d 200, 103 P. 2d 337; 
Rust et al. v. Griggs [1932-1939 Trape CasEs 
9 55,178], 172 Tenn. 565, 113 S. W. 2d 733; 
State v. Langley, 53 Wyo. 332, 84 P. 2d 767; 
Louisiana Wholesale Distributors Ass'n v. 
Rosenzweig [1948-1949 Trape Cases {| 62,262], 
214 La. 2, 36 So. 2d 403; Adwon v. Oklahoma 
Retail Grocers Ass’n, Inc. [1950-1951 Trave 
CasES { 62,791], 204 Okla. 199, 228 P. 2d 
376; Hill v. Kusy [1948-1949 Trane CAsEs 
{ 62,363], 150 Nebr. 653, 35 N. W. 2d 594. 


[Meeting Competitor's Price] 


Appellee attacks the entire Act on the 
ground provisions of G. S. 1949, 50-405(e), 
exempting sales at retail or wholesale “where 
the price of merchandise is made in good 
faith to meet the price of a competitor in the 
same locality,’ defeat the avowed purpose 
of promotion of the general welfare and 
make such Act one of pure price fixing. We 
are unable to agree with either of the con- 
clusions reached by appellee on this point. 
The challenged provision merely authorizes 
the meeting of a competitor’s price in good 
faith, Merchants who merely meet the 
price of a competitor are not engaged in a 
program of unfairly eliminating competition 
or in a practice tending to create a monopoly 
in any line of commerce. In our opinion, 
what has been heretofore stated and held 
discloses that inclusion of this exemption in 
the provisions of 50-405, supra, was well 
within the prerogative of the legislature and 
we so hold. 


[Standard Markup] 


Another contention advanced by appellee 
is that the Act is arbitrary, unreasonable 
and discriminatory because, in defining costs, 
G. S. 1949, 50-401 [a] and [b] sets a stand- 
ard markup of six percent for retailers and 
two percent for wholesalers as the cost of 
doing business, in the absence of proof of 
lesser costs. The principal argument made 
on this point is that there are many lines of 
merchandise which are normally sold at a 
greater markup than the standards specified, 
hence the Act affords no protection from 
unfair competition by sales below actual cost 
in such lines of merchandise. Assuming’ the 
truth of this argument, it is directed merely 
against the wisdom of the legislature in 
selecting the area of competition to be af- 
forded the highest degree of protection under 
the terms of the Act. We are unwilling to 
say that it was unreasonable or arbitrary 
for that body to conclude that the greatest 
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danger to fair competition existed through 
price cutting in the high turnover, low mark- 
up businesses, where a slight margin sepa- 
rated profit from disaster, and that such 
businesses were most in need of statutory 
protection. The fact the Act is uniform in 
its application to all businesses, coming 
within the scope of its terms, demonstrates 
that it is not discriminatory. Moreover, the 
legislature is not required to cover all evils 
of like character in a single Act (State, ex 
rel., v. Sage Stores Co., p. 414, supra, and 
cases there cited). 


[Evidence Rule] 


That portion of the provisions of 50-403, 
supra, making proof of advertising, offering 
for sale or selling items of merchandise in 
contravention of the policy of the Act prima 
facie evidence of a violation of the Act, is 
challenged on the ground it is an uncon- 
stitutional attempt to cast the burden of 
proving innocence on the appellee. In ap- 
proaching the point it must be remembered 
this case is here on appeal from an order 
sustaining a motion to quash the informa- 
tion. Resort to the information discloses 
that it charges appellee with advertising, 
offering for sale and selling certain items of 
merchandise below cost as defined by the 
Act, contrary to its policy and with intent 
to unfairly divert trade, otherwise injure a 
competitor, impair and prevent fair compe- 
tition and injure the public welfare, thus 
properly alleging every necessary element 
of the offense prohibited by the terms of 
the Act. Our decisions (The State v. Satn- 
don, 117 Kan. 122, 230 Pac. 301), as well as 
those of other courts (See 42 C. J. S., In- 
dictments and Informations, p. 1210 § 214), 
hold that a motion to quash only reaches 
some defect apparent on the face of the 
information and that all facts therein stated 
must be accepted as true. Other courts 
have held that the prima facie evidence pro- 
vision in question is a legislative rule of 
evidence and does not come into play before 
a trial on the merits of a case in which the 
presumption is actually relied upon by the 
state in proving the offense charged (See 
Carroll v. Schwartz, supra; Blum v. Engelman 
[1948-1949 TrapE Cases J 62,232], 190 Md. 
109, 57 Atl. 2d 421). We agree. Therefore, 
under our well-established decisions (State, 
ex rel., v. School District, 163 Kan. 650, 186 
P. 2d 677; Missionary Baptist Convention vy. 
Wimberly Chapel Baptist Church, 170 Kan. 
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684, 688,. 228 P. 2d 540; State, ex rel., v. 
Board of County Comm’rs., 172 Kan. 601, 242 
P. 2d 527; Marks v. Frantz, 179 Kan. 638, 
643, 298 P. 2d 316) holding that this court 
will not consider the constitutionality of a 
statute in any particular not necessarily in- 
volved to a decision, we express no opinion 
on the constitutional validity of the above 
mentioned portion of the Act. 


[Determining Costs] 


Finally appellee contends a portion of 
G. S. 1949, 50-401(e) is unconstitutional. 
The particular portion of the section thus 
challenged has been previously quoted but 
should be here requoted. It reads: 


“ec 


. .) and purchases made by retailers 
and wholesalers at prices which cannot be 
justified by prevailing market conditions 
within this state shall not be used in de- 
termining cost to the retailer and cost to 
the wholesaler.” 


Specifically, it is claimed the above pro- 
vision is so indefinite and uncertain that it 
is unreasonable and arbitrary and therefore 
unenforceable. Strangely enough, a review 
of the numerous decisions upholding Acts 
similar to the one here involved discloses 
few cases in which the question thus raised 
has been squarely presented and passed 
upon. However, our research discloses two 
cases (State of Arizona v. Walgreen Drug 
Co. [1940-1943 Trape Cases § 56,124], 57 
Ariz. 308, 113 P. 2d 650; McIntire v. Borof- 
sky [1948-1949 TrapE Cases { 62,266], 95 
N. H. 174, 59 Atl. 2d 471) where that has 
been done and this particular provision 
found to be invalid. 


[Provision Held Invalid] 


The difficulty with the provision now 
under consideration is that it applies to 
all merchants who would seek to avoid 
violation of the Act and forces them to 
determine the prevailing market. conditions 
within the state to be used as a basis for 
computing cost in final determination of the 
price which they may legally charge. Once 
a merchant has completed his determination 
he may be held for violation of the Act if 
the trier of fact disagrees with his determi- 
nation of prevailing market conditions. This, 
we may add, is true even though it is en- 
tirely possible his judgment as to such con- 
ditions may be more accurate and based on 
a far sounder premise than that of a com- 
petitor or the trier of fact. No standards 
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are set for determining prices justified by 
prevailing market conditions within the 
state, although such prices are not ordi- 
narily susceptible of consistent, accurate 
determination. It is equally possible that 
prevailing market conditions may be greatly 
different in divers localities of the state. In 
that situation, the merchant is required to 
guess and speculate as to what price he is 
entitled to use in his determination of costs 
under the requirements of such provision. 
Even then, in the exercise of utmost good 
faith on his part and like action by his 
competitors, it may be found that their re- 
spective conclusions on the subject are far 
apart, thus resulting in inequality of prices 
even in the same locality. At the same time, 
the fact that he has acted in good faith and 
exercised his honest judgment in determin- 
ing his price is justified by prevailing mar- 
ket conditions may make him a violator of 
the law notwithstanding. For all these 
reasons, and others set forth in State of 
Arizona v. Walgreen Drug Co., supra, and 
McIntire v. Borofsky, supra, which we be- 
lieve are sound in principle and should be 
regarded as controlling precedents, we hold 
that the provision above quoted is so indefi- 
nite and uncertain as to be arbitrary and 
unreasonable and is therefore invalid. 
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[Invalid Provision Separable] 


Our Unfair Practices Act contains a sepa- 
rability clause (G. S. 1949, 50-407) and the 
provision just held to be invalid is not 
necessary to the remainder of such enact- 
ment. Therefore we hold the invalid pro 
vision is separable and does not affect the 
remainder of the Act, which is held to be 
valid and in full force and effect. 


[Other Contentions] 


We find nothing in other contentions 
advanced by appellee, all of which have 
been considered, to warrant or permit con- 
clusions different from those heretofore an- 
nounced respecting the constitutionality of 
the Act. 


[Judgment A firmed] 


In conclusion it should be stated that, 
since the information charged the appellee 
with sales at less than cost “as defined by 
G. S. 1949, 50-401,” and this charge included 
the portion of 50-405(e), supra, hereinabove 
held to be invalid, the trial court’s action 
in sustaining the motion to quash the infor- 
mation in that form was proper and must 
be upheld. 


The judgment is affirmed. 
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[Question on Appeal] 


CaMERON, Circuit Judge [Jn full text]: 
The question upon which this case will be 
decided is whether or not the order entered 
by the court below restricting recoverable 
damages to those suffered within one year 
of the filing of the complaint is a final de- 
cision so as to be appealable under 28 
U. S. C. A, $1291 and.§ 1292... We raised 
the question during the oral argument, and 
we think the order was not one from which 
the statutes permit an appeal. The opinion 
of the court below is published* and we 
quote from that decision (p. 649) this state- 
ment of what the case is about: 


The complaint alleges a con- 
spiracy, both vertical and horizontal, be- 
tween fifteen corporate defendants, including 
most of the major film producing and 
distributing companies in the United States. 
The purpose of the conspiracy is to de- 
stroy competition between defendants’ 
theaters and independent theaters such as 
the plaintiff’s, ‘To achieve this result, de- 
fendants have established and maintained 
a nationwide system of distribution con- 
trol effectuated by interrelated contracts, 
agreements and franchises at the various 
levels of their corporate activity.” 


[Continuing Conspiracy Alleged] 


The published opinion also calls atten- 
tion to the fact that the conspiracy is al- 
leged to have continued since 1947, to have 
resulted in losses to appellant in box office 
receipts, as well as in prestige, standing and 
good will, and that the conspiracy has con- 
tinued from the time Delta’s theater opened 
with the single purpose of eliminating it 
from competition. The opinion also notes 
that the losses claimed could be attributed 
equally well to Delta’s inability to exhibit a 
particular film, or to offer any film of prime 
quality on a particular night, or to a general 
lack of confidence in Delta’s offerings due 
to the inferior films it had been forced to 
exhibit in the past. 


[Order Not a Final Judgment] 


From these references to the complaint it 
is manifest that it presents only one claim 
or cause of action, and that the ruling of 
the court below relates to recoverable items 
of damage alone. The case is, therefore, 
ruled by our decision in King v. The Calt- 


1 Delta Theatres, Ine. v. Paramount Pictures, 
Ine. et al. [1958 TRADE CASES { 68,924], 158 
F. Supp. 644 (1958). 
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fornia Co., et al., 1955, 224 F. 2d 193, petition 
for rehearing denied 236 F. 2d 413. We 
held that the complaint there embraced one 
single claim for damages to real estate and 
appellant’s right of possession and enjoy- 
ment thereof, and we dismissed the appeal 
because the summary judgment granted by 
the court did nothing more than limit the 
right of recovery to certain years and to 
certain items of damage. What we said 
there applies equally here: 


. The right to appeal is based upon 
statute; "and 97: [dt Weiclear thatthe 
judgment before us does not come within 
the ambit of either of those statutes. It 
is in no sense a final judgment. It is not 
final as to all parties or as to any party 
or as to the whole subject matter of the 
litigation or any facet of it. It does not 
terminate the litigation and does not 
grant any relief to appellant or against 
the appellees. 

“The complaint here sets out one single 
claim, * * *, That claim covers a number 
of years and embraces a Jarge number of 
alleged negligent actions on the part of 
the appellees or some of them. The judg- 
ment does not seek to adjudicate that 
claim. It purports only to limit appellant’s 
right to recover certain of the items of 
damage claimed. 

kx 

“If appellant is barred from recovery of 
damages accruing during a certain period 
involved in his civil action, he may, 
nevertheless, * * * be entitled to recover 
damages accruing during the other years 
embraced in his complaint. Moreover, 
there is nothing final in the determination 
made by the district court. When it hears 
the case on the merits, it may have a 
different idea about the impact of this 
testimony. =, * *2.\(B..196) 


[Claim Not Decided] 


The same is true here. As the court be- 
low points out in its opinion, Delta’s claim 
is based upon a continuing conspiracy and 
doubtless, in its efforts to establish the con- 
spiracy, it will make proof of transactions 
covering many years. The order of the 
court limiting the items of recoverable dam- 
age and the time of their accrual has no 
efficacy in the decision of Delta’s claim. 
We discussed the authorities now advanced 
by the parties in King, and adverted to the 
fact that they were in conflict. We held up 
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E. L. Bruce Co. v. Empire Millwork Corp. Vata 
final judgment in that case until the Su- 
preme Court could set its hand to the 
resolving of some of those conflicts. But the 
decision of the Supreme Court did not, in 
our opinion, militate against the views we 
had theretofore expressed in King? 


Our attention is called to the fact that 
the trial court, in this case, certified in its 
final judgment that “there is no just reason 
for delay.” We discussed the effect of such 


a certificate in King.* And cf. Mrs. Catherine 
Ann Reagan et al. v. Traders & General Ins. 
Co., et al., 5 Cir., 1958, 255 F. 2d 845, and 
Meadows v. Greyhound Corp., 5 Cir., 1956, 
235, 2d 2330 


[Appeal Dismissed] 


Under these cases we think the order en- 
tered by the court below was not appealable 
and the appeal is dismissed. 


[T 69,135] E. L. Bruce Company v. Empire Millwork Corporation, Rhodes Hard- 
wood Flooring Corporation, Edward M. Gilbert, Harry Gilbert and Yolan Gilbert. 


In the United States District Court for the Southern District of New York. Civil 
135-348. Filed September 9, 1958. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—Pretrial Procedure 
—Discovery—Transfers of Corporate Stock—Purchase Contracts—In an action for 
injunctive relief by a distributor of hardwood flooring charging an alleged competitor with 
attempting to gain control of the distributor by stock acquisition, both sides were granted 
motions for discovery and inspection of each other’s stock holdings on the ground that 
the stock ownership, including records relating to the purchase and sale thereof, was 
relevant to the question of whether the alleged competitor had control of the distributor 
and whether such control would probably result in a substantial lessening of competition. 
The alleged competitor was also required to submit information regarding its contracts 
for the purchase of hardwood flooring from various producers where the distributor 
argued that such information might disclose that a large share of the production of hard- 
wood flooring was held captive by the defendants. 


See Private Enforcement and Procedure, Vol. 2, J 9026.80. 


For the plaintiff: Lord, Day & Lord (Thomas F. Daly and Wm. Barnabas McHenry, 
of counsel), New York, N. Y. 


For the defendants: Shearman & Sterling & Wright (Robert L. Clare, Jr., MaclIlburne 
Van Voorhies, and Michael J. DeSantis, of counsel), New York, N. Y., for Empire Mill- 
work Corporation, Rhodes Hardwood Flooring -Corporation, Harry Gilbert, and Yolan 
Gilbert; and Javits & Javits (Thomas Field, of counsel), New York, N. Y., for Edward 
M. Gilbert. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 
1958 Trade Cases { 69,109. 


Memorandum in confidence. This stipulation has also 
Di narrowed the items in each party’s motion 
[Discovery] so that the only issues for determination 


Mureny, District Judge [In full text]: 
Both sides move for discovery and inspec- 
tion of each other’s stockholdings. All par- 
ties have agreed that the public disclosure 
of such information would be detrimental 
to the business of the respective companies 
and that disclosure, if made, should be made 


2 See opinion on petition for rehearing, 236 F. 
2d at 414. 
3224 F. 2d at 193. 
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are: Item 15 in defendants’ notice of motion 
which reads, “Plaintiff’s stock books and 
stock transfer books for the period beginning 
January 21st to date and plaintiff’s most 
recent stockholder list.” Items 13 and 15 
of plaintiff's notice of motion ‘addressed to 
all defendants except Edward M. Gilbert, 


4 The Act of Sept. 2, 1958, Public Law 85-919, 
adding a new paragraph to 28 U. S. C. A. § 1292 
has no application here. The procedures there 
provided were, of course, not followed, 
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and Item 1 of plaintiff's motion addressed 
to Edward M. Gilbert. Item 13 reads, “All 
records of the defendants Empire, Rhodes, 
Harry and Yolan Gilbert, or their nominees, 
relating to the purchase or sale of Bruce 
stock from January 1, 1957, to date.” (Item 
1 addressed to Edward M. Gilbert is sub- 
stantially the same.) Item 15 reads, “The 
names and addresses of all parties from 
whom the defendants Empire and Rhodes 
(as well as their subsidiaries and affiliates) 
have made contracts, agreements, orders 
to purchase or have purchased hardwood 
flooring, and the contracts, agreements, 
orders and correspondence in relation thereto 
during the period from January 1, 1955 to 
date.” 
[Judicial Notice] 


The court will take notice of the fact 
that for some months now there has been 
considerable publicity concerning the ac- 
tivity of plaintiff’s stock on the American 
Stock Exchange and that there is an alleged 
corner in the stock. The court will take 
notice also’ of the fact that on July 8th a 
complaint for mandamus was filed in the 
Superior Court of the State of Delaware on 
the relation of Harry Gilbert and Yolan 
Gilbert against the plaintiff to compel plain- 
tiff to furnish to the relators a list of the 
names and addresses of the stockholders 
as the same appear on plaintiff’s books. 


[Injunction Sought] 


The complaint that is pending in this 
district is brought under §7 of the Clayton 
Act and alleges that the corporate defend- 
ants are in competition with plaintiff in the 
sale and. distribution of hardwood flooring 
and are attempting to acquire control of the 
plaintiff and the effect of such control would 
be substantially to lessen competition. The 
relief sought is an injunction against voting 
the stock of the defendants and to force 
a divestiture of the stock which they own. 
Heretofore this court has denied to plain- 
tiff a preliminary injunction. This was on 
July 30, 1958. The annual stockholders’ 
meeting of plaintiff is scheduled for Octo- 
ber 28, 1958. 


[Stock Control] 
It is obvious that the question, “Who 
controls the majority of plaintiff’s stock?” 
is relevant. If the present management 


does, then in view of the absence of cumu- 
lative voting the defendants will be unable 
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to control the management as a result of 
such stockholders’ meeting. If the defend- 
ants do control the plaintiff that would 
become important on the issue whether such 
control would probably result in a substan- 
tial lessening of competition. We hold that 
the ownership of the stock, directly or indi- 
rectly, including records relating to the pur- 
chase and sale thereof, is relevant and both 
parties should have access to the informa- 
tion respectively requested. Whether that 
should be done now in view of the present 
condition of the market in the stock presents 
no serious problem. The parties agreed that 
they would keep the information confidential 
and the court has confidence in their agree- 
ment. As to the records of defendants’ sales 
of plaintiff's stock, they well may lead to 
evidence on the issue of whether the stock 
acquisitions were for investment purposes 
only, or for the purpose of gaining control. 
The defendants may avoid the necessity of 
disclosing this information if they were 
willing to concede that their objective was 
control. Therefore, plaintiff's motion with 
regard to Items 1 and 13 is granted, and 
defendants’ motion concerning Item 15 is 
granted. 


[Discovery—Purchase Contracts] 


The only other item left for resolution 
is the item relating to plaintiff’s request 
#15. This pertains to the documents relat- 
ing to the purchase by defendants of hard- 
wood flooring. Plaintiff argues that this 
item should be granted since defendants 
Empire and Rhodes contend that they are 
not producers of hardwood flooring. If they 
are not producers it becomes relevant, plain- 
tiff argues, to ascertain what arrangements 
they have made with producers of hard- 
wood flooring to supply them. Since one 
of the arguments that defendants made on 
plaintiff's motion for a temporary injunc- 
tion was that Bruce was only one out of 
170 substantial manufacturers of hardwood 
flooring and in 1957 Rhodes purchased its 
supplies from 62 separate producers and 
sold to the ultimate consumers, the informa- 
tion sought might disclose that these 62 
separate producers or one-third of all of 
the hardwood producers are bound by con- 
tracts or other arrangements to sell to 
Rhodes thereby creating the possibility of 
an inference that these 62 are not “inde- 
pendent producers.” In other words it is 
argued that such information may show 
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that a larger share of the production of 
hardwood flooring is held captive by the 
corporate defendants. If they are held 
captive it is argued that competition may 
well be seriously impaired by being com- 
bined by the defendants with the largest 
producer of hardwood flooring, viz., Bruce. 


[Discovery Granted] 


But defendants argue that this is not the 
point or gravamen of the complaint. They 
point out that the gravamen has to do with 
the resale and not in the acquisition of hard- 
wood flooring. While there is considerable 
merit to this argument, discovery of the 
purchases and the agreements might very 
well lead to evidence relating to the ques- 
tion of competition. Accordingly, Item 15 
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is granted with this reservation. In order 
to avoid disclosure of trade secrets the 
parties will agree on an impartial third 
person and the defendants shall give the 
documents to such third person who will 
tabulate the information in such a form so 
as not to disclose the identity of the sellers 
or prices and when completed give it to 
plaintiff. This information should include 
a list of suppliers, each designated by a 
number, but only those suppliers who had 
or have contracts or agreements to supply 
hardwood flooring; the terms of such con- 
tracts, including any cancellation clauses 
and whether prices are fixed, all covering 


the period from January 1, 1955, to date. 
These are orders. No settlements are 


necessary. 


[f 69,136] Harms, Inc. and Bourne, Inc. v. Sansom House Enterprises, Inc., and 


Muse-Art Corporation. 


Leo Feist, Inc., Crawford Music Corporation and Williamson Music, Inc. v. The Lew 
Tendler Tavern, Inc., and Muse-Art Corporation. 


In the United States District Court for the Eastern District of Pennsylvania. 


Civil 


Actions Nos. 13265 and 13267, respectively. Filed April 29, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Violations as Defense—Where Al- 
leged Violation Is Collateral to Right Sued Upon—Copyright Infringement Suit—In a 
copyright infringement action by three music publishers against a restauranteur and a cor- 
poration engaged in transmitting and furnishing music to various businesses, the affirma- 
tive defense that the publishers and others had conspired to monopolize the field of musical 
composition in violation of the antitrust laws was dismissed where no evidence was 
offered at the trial to sustain the allegation. The court added, however, that there was no 
apparent basis for admitting such evidence if it had been offered. It was settled that such 
collateral attack was not permissible in a copyright infringement action. 


See Private Enforcement and Procedure, Vol. 2, J 9042.100. 


For the plaintiffs: Beechwood, Lovitt & Murphy by George E. Beechwood, Philadel- 
phia, Pa., and Bernard Korman, New York, N. Y. 

For the defendants: Harry A. Rutenberg, Philadelphia, Pa., for Sansom House Enter- 
prises, Inc., and Muse-Art Corporation; and Norman H. Fuhrman, Philadelphia, Pa., for 
The Lew Tendler Tavern, Inc. 
tioned case, Civil Action No. 13265, should 
be governed by the second. Therefore, the 
Findings of Fact, Discussion and Conclu- 
sions of Law herein will be confined to the 


Sur Pleadings and Proof 
Findings and Order 


[Consolidated Actions] 


Joun W. Lorn, District Judge [Jn full 
text except for omissions indicated by aster- 
isks]: These are companion cases which 
were consolidated for the purposes of trial. 
The points of law involved are identical, 
and the facts very similar. Accordingly, 
counsel stipulated at trial that the first-cap- 
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second case, Civil Action No. 13267. 


[Copyright Infringement] 

The action is brought by three music 
publishers as respective claimants of the 
copyrights in four musical compositions. 
Unauthorized public performance of this 
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popular music is alleged to have taken 
place on July 5, 1951, at Lew Tendler’s 
restaurant in Philadelphia. Plaintiffs have 
set up the infringements of the four com- 
positions aS separate causes of action, and 
seek injunctions, damages of not less than 
$250 in each cause of action, costs and 
attorneys’ fees. Their complaint alleges that 
the wrongful acts of defendants have caused 
and are causing irreparable injury to plain- 
tiffs, for which they are without any ade- 
quate remedy at law. 


[Motions] 


After denial of their motion for non-suit 
at the close of plaintiffs’ testimony, defend- 
ants elected to offer no testimony, and moved 
for dismissal. Upon denial of that motion, 
defendants rephrased it, designating it as a 
motion for judgment on the record. 


Ruling upon the latter motion was re- 
served pending further argument of counsel 
and the submission of briefs. And now the 
Court, after trial, examination of the plead- 
ings, and consideration of briefs and argu- 
ments, makes the following 


Findings of Fact 

ke x 

14. The defendants, Muse-Art Corpora- 
tion and The Lew Tendler Tavern, Inc., in 
their answer, pleaded as an affirmative de- 
fense in paragraphs 13, 26, 38 and 49 that 
plaintiffs and the American Society of Com- 
posers, Authors and Publishers have formed 
and effectuated a conspiracy to monopolize 
the entire field of musical composition in 
violation of the Anti-Trust Laws and have 
been guilty of discrimination to the dam- 
age and prejudice of the defendants. No 
evidence was offered at the trial of these 
cases to sustain said allegations, although 
the defendants were not denied opportu- 


nity to do so. 
* Ok Ox 
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Discussion 
Fe Seas 
Finding 14 has heretofore described the 
affirmative defense of violation of the Anti- 
Trust Laws, and has correctly stated that 
no evidence in support thereof was offered. 
To avoid possible misunderstanding, it is 
added that no basis for admitting such 
evidence, had it been offered, is apparent. 
It is settled that such defense is not per- 
mitted in a copyright infringement action. 
Harms v. Cohen, 279 Fed. 276, 280 (E. D. 
Pa. 1922). Although the cases are myriad, 
only two more which forbade such collateral 
attack need be mentioned: M. Witmark & 
Sons v. Pastime Amusement Co., 298 Fed. 470, 
480 CES D, SisG) 1924) athrmeds Ze heezd 
1020 (4th Cir. 1924); Buck v. Hillsgrove 
Country Club, Inc., 17 F. Supp. 643 (D. R. I. 
1937). 
kK Ox 
Conclusions of Law 
x Ok Ox 


2. The defendants failed to adduce any 
evidence in support of their affirmative 
defense that the plaintiffs and the Ameri- 
can Society of Composers, Authors and 
Publishers effectuated a combination and 
conspiracy to monopolize the field of musi- 
cal composition in violation of the Anti- 
Trust Laws. The defense of Anti-Trust 
violations set up by defendants is dismissed. 

x ok x 


Order 


It Is Hereby Ordered, Adjudged and 
Decreed: 

1. That the defendants’ motion for judg- 
ment on the record is hereby Denied. 


2. That the defense of violation of Anti- 
Trust Laws set up by the defendants in 
paragraphs 13, 26, 38 and 49 of their answer 


is hereby Dismissed. 
* * x 


[] 69,137] United States v. Local No. 27 of the Brotherhood of Painters, Decorators 
and Paperhangers of America [United States v. Hamilton Glass Company]. 


In the United States District Court for the Northern District of Illinois, Eastern 


Civil Action No. 57 C 432. 


Division. 


Dated September 8, 1958. 


Case No. 1326 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions—Consent Decree—Practices Enjoined 
—Restricting Use of Product.—A labor union was prohibited by a consent decree from 
(1) adopting any rule having the purpose or effect of hindering the manufacture, use or 
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installation of pre-glazed products, (2) requiring any person to discontinue the installation 
or use of pre-glazed products, (3) requiring any person to stop work at any job site solely 
because pre-glazed products were used on such job, (4) withholding labor from any job 
on which pre-glazed products were used where the glazing contractor had a contract with 
the union, (5) refusing to maintain a membership division for manufacturers of pre-glazed 
products, and (6) limiting to one the number of glazing contractors who could perform 
work on any one building at any one time. The union was also prohibited from entering 
into any agreement with any non-labor person or group to refuse to work on any job, or 
to refuse to install or use glazed products, for the reason that the glazed products were 
pre-glazed in a shop or factory in which the employees performing the glazing work were 
represented by a labor union affiliated with the AFL-CIO. 


See Combinations and Conspiracies, Vol. 1, J 2101.063. 


Combinations and Conspiracies—Labor Unions—Consent Decree—Practices Enjoined 
—Requiring Payment for Work Not Needed.—A labor union was prohibited by a consent 
decree from (1) requiring, inducing, or compelling any person to pay for glazing work 
which was not actually needed or which was performed on pre-glazed products, and (2) 
requiring, inducing, or compelling any person to have pre-glazed products reglazed. The 
union was also prohibited from entering into any agreement with any non-labor person or 
group to require payment for work not actually needed or to require reglazing of products 
which were pre-glazed in a shop or factory in which the employees performing the glazing 
work were represented by a labor union affiliated with the AFL-CIO. 


See Combinations and Conspiracies, Vol. 1, J 2101.063. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Labor Unions—Agreements—Terms of Employment.—A consent decree which 
prohibited a labor union from engaging in various practices, including the restriction of 
the use of pre-glazed products and the requirement of payment for work not actually 
needed, provided that nothing contained therein should prevent the union from (1) seeking, 
or using lawful means to enforce, agreements with glazing contractors and others with 
respect to terms or conditions of employment, or (2) from entering into any contract 
requiring of glazing contractors that the glazing work the contractor agreed to do, on a 
particular job, be done job site. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.45, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and Charles L. 
Whittinghill, William D. Kilgore, Jr., Earl A. Jinkinson, Bertram M. Long, Harry iBp 
Faris, Charles F. B. McAleer, and Dorothy M. Hunt, Attorneys, Department of Justice. 

For the defendant: Lester Asher, Joseph E. Gubbins, and Leo Segall. 


For a prior opinion of the U. S. District Court for the Northern District of Illinois, 
Eastern Division, see 1957 Trade Cases ff 68,837. 


judication of any issue of fact or law herein, 
and upon consent as aforesaid of each party 
hereto, it is hereby 

Ordered, Adjudged and Decreed as fol- 
lows: 


Final Judgment 


[Consent Decree] 


Jutius J. HorrMan [Jn full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on March 12, 1957; de- 
fendant having filed its answer to the com- 
plaint denying the material allegations thereof ; 


Article I 


[Jurisdiction] 


and plaintiff and defendant by their attorneys 
having consented to the entry of this Final 
Judgment, without trial or adjudication of 
any issue of fact or law herein and without 
this Final Judgment’s constituting evidence 
or an admission in respect to any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 


Trade Regulation Reports 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto, and the complaint states a claim 
upon which relief can be granted against 
defendant under Section 1 of the Act of 
Congress dated July 2, 1890, entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies,” com- 
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monly known as the Sherman Act, as 


amended. 


Article II 
[Definitions] 


(A) “Person” shall mean any individual, 
partnership, firm, corporation, or any other 
business or legal entity. 


(B) “Local 27” shall mean the defendant 
Glaziers’ Local No. 27 of the Brotherhood 
of Painters, Decorators and Paperhangers 
of America. 


(C) “Glazing” shall mean the act, art or 
trade of installing flat glass or mirorrs. 


(D) “Pre-glazed sash” shall mean windows 
or doors glazed by members of an affiliate 
of the Brotherhood of Painters, Decorators 
and Paperhangers of America in factories or 
at any place other than at the construction 
job site. 


(E) “Pre-glazed products” shall include 
such items as bathroom, medicine or kitchen 
cabinets, canisters, show cases, shower doors, 
shower enclosures, and other similar prod- 
ucts, which are glazed by members of an 
affiliate of the Brotherhood of Painters, 
Decorators and Paperhangers of America in 
factories or at any place other than on the 
construction job site. 


(F) “Open sash” shall mean window 
frames and doors which are constructed at 
the factories without having the flat glass 
installed therein. 


(G) “Glazing contractor” shall mean any 
person engaged in entering into and per- 
forming contracts for the glazing of open 
sash and the installation thereof in buildings. 


(H) “AFL-CIO” shall mean the American 
Federation of Labor-Congress of Industrial 
Organization. 


Article III 


[Applicability] 

The provisions of this Final Judgment 
applicable to defendant Local 27 shall apply 
to such defendant, its officers, agents, ser- 
vants, employees, members, successors, and 
assigns, and to those persons in active con- 
cert or participation with it who shall have 
received actual notice of this Final Judgment 
by personal service or otherwise. 
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Article IV 
[Restricting Use of Product] 


Defendant Local 27 is enjoined and re- 
strained from: 

(A) Maintaining, adopting, adhering to 
or enforcing any rule or regulation having 
the purpose or effect of restricting, hinder- 
ing, or preventing the manufacture, use or 
installation of pre-glazed sash or pre-glazed 
products by any person; 

(B) Requiring, inducing, or compelling 
any person to pay sums of money to any 
members of Local 27 or any other desig- 
nated source for glazing work which is not 
actually needed or performed on pre-glazed 
sash or pre-glazed products; 


(C) Requiring, inducing, or compelling 
any person to have pre-glazed sash and 
pre-glazed products reglazed; 


(D) Requiring or coercing any person to 
discontinue the installation or use of pre- 
glazed sash or pre-glazed products; 


(E) Requiring any person to stop work 
at any job site solely because pre-glazed 
sash or pre-glazed products have been, are 
being, or will be installed or used upon such 
job; 

(F) Withholding labor from any job on 
which pre-glazed sash or pre-glazed prod- 
ucts are used or to be used if the glazing 


contractor has and is adhering to a contract 
with Local 27; 


(G) Refusing to create and maintain a 
membership classification or membership 
division for manufacturers of pre-glazed 
sash or pre-glazed products having factories 
in the geographical area served by Local 27 
and who sell or distribute such sash or prod- 
ucts in States other than the State in which 
manufactured and glazed; 


(H) Limiting to one the number of glazing 
contractors who can contract for and per- 
form glazing work on any one building at 
any one time. 


Article V 
[Prohibited Agreements| 


Defendant Local 27 is enjoined and re- 
strained from entering into, adhering to or 
maintaining any contract, agreement, under- 
standing, plan, or program with any other 
person, group or corporation which is a 
non-labor person, group or corporation to: 
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(A) Refuse to work on or withhold labor 
from any job where the reason for such 
refusal is that the glazed sash or glazed 
-products were pre-glazed in a shop or 
factory in which the employees performing 
the glazing work were represented by a 
labor union affiliated with the AFL-CIO. 


(B) Not install or use glazed sash or 
glazed products which were pre-glazed in a 
shop or factory in which the employees per- 
forming the glazing work were represented 
by a labor union affiliated with the AFL- 
CIO. 

(C) Require the payment of sums. of 
money to Local 27 or any other designated 
source for glazing work not actually needed 
or performed on glazed sash or glazed prod- 
ucts which were pre-glazed in a shop or 
factory in which the employees performing 
the glazing work were represented by a 
labor union affiliated with the AFL-CIO. 

(D) Require the reglazing of glazed sash 
er glazed products which were pre-glazed 
in a shop or factory in which the employees 
performing the glazing work were repre- 
sented by a labor union affiliated with the 
AFL-CIO. 


Article VI 


{Permissive Provisions] 


Nothing contained in this Final Judgment. 


shall prevent defendant Local 27 from: 

(A) Seeking, securing, entering into, or 
using lawful means to enforce agreements 
with glazing contractors and others with 
respect to wages, hours, working conditions 
or any other terms and conditions of em- 
ployment; 

(B) Entering into any contract requiring 
of glazing contractors that the glazing the 
contractors have agreed to do on a particular 
job, be done job site. 


Article VII 


[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
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purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral, or the Assistant Attorney General in 
charge of the Antitrust Division, and on rea- 
sonable notice to defendant Local 27 made 
to its principal office, be permitted (1) access 
during the office hours of such defendant 
and the right to copy or reproduce all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant relating to any of the ‘subject 
matters contained in this Final Judgment, 
and (2) subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it to interview officers or 
employees of such defendant who may have 
counsel present, regarding any such ‘matters. 
Upon such written request, the defendant 
shall submit such reports in writing to the 
Department of Justice with respect to mat- 
ters contained in this Final Judgment as may 
from time to time be necessary to the en- 
forcement of this Final Judgment. No in- 
formation obtained by the means provided 
in this Section VII shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department except in 
the course of legal proceedings to which the 
United States of America is a party for the 
purpose of securing compliance with this 
Final Judgment or as otherwise required by 
law. 


Article VIII 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the con- 
struction or carrying out of this Final Judg- 
ment or for the modification of any of the 
provisions thereof, and for the enforcement 
of compliance therewith and punishment of 
violations thereof. 


Trade Regulation Reports 


1 69,137 


Number 110—44 


Court Decisions 10.B-ES 


Lehv. General Petroleum Corp. 


74,450 


[1 69,138] Marc D. Leh, individually, and The Progress Company, a copartnership 
composed of Mare D. Leh and David Brown, copartners v. General Petroleum Corpo- 
ration, Standard Oil Company of California, The Texas Company, Richfield Oil Cor- 
poration, Union Oil Company of California, Tidewater Oil Company, and Olympic 
Refining Company. 

In the United States District Court for the Southern District of California, Central 
Division. No. 20531-WM. Decision filed September 15, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit— 
Parties Plaintiff—Partnership—Suit in Partnership Name—Non-consenting Partner.— 
One of two partners of a dissolved California partnership was permitted to bring a treble 
damage action in the partnership name in a federal court against various oil companies 
for alleged violations of Sections 1 and 2 of the Sherman Act on the ground that such 
an action was an “act appropriate for winding up partnership affairs.” Whether the 
suit could be brought was a federal question since it concerned the enforcement, in a 
federal court, of a right created by the Congress. While California law held that one 
partner could not maintain an action for the benefit of the partnership without the consent 
of all the partners, the court noted the doctrine that the prohibition of a federal statute 
could not be set at naught nor its benefits denied by state statutes or state common 
law rules. The national antitrust laws favored private treble damage actions as instru- 
mentalities which served the public interest through enforcement of those laws. Also, 
the oil companies could suffer no prejudice by allowance of the action since any recovery 
would discharge the partnership claim. Since the partnership was dissolved, the further 
argument that allowance of the suit was an interference by the court in the “domestic 
difficulties” of the partners had no force. 

See Private Enforcement and Procedure, Vol. 2, § 9005.40. 

Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit— 
Parties Plaintiff—Individual Claim by One of Two Partners.—One of two partners of a 
dissolved California partnership was permitted to bring, in his individual capacity as well 
as in the partnership name, a treble damage action against various oil companies for 
alleged violations of the antitrust laws. A motion for summary judgment based on the oil 
companies’ contention that the partner’s deposition showed that he had suffered no 
damage apart from that of the partnership was denied. The complaint sufficiently apprised 
the defendants of a claim against them by the partner, individually, and tendered genuine 
issues of material facts. There was no burden on the partner to submit his evidence 
on affidavits or establish his case in his pretrial deposition taken by the defendants. 


See Private Enforcement and Procedure, Vol. 2, { 9005.55. 
For the plaintiffs: Richard G, Harris, Los Angeles, Cal. 


For the defendants: P, E. Bermingham, Sims Hamilton and Howard Painter, Los 
Angeles, Cal., for General Petroleum Corporation; Marshall P. Madison, Francis R. 
Kirkham, William E, Mussman and Pillsbury, Madison & Sutro, San Francisco, Cal., and 
Lawler, Felix & Hall and John M. Hall, Los Angeles, Cal., for Standard Oil Company 
of California; George W. Jansen, J. A. Tucker, James O. Sullivan and Beardsley, 
Hufstedler & Kemble, Los Angeles, Cal., for The Texas Company; William J. De Martini 
and William H. Powell, Los Angeles, Cal., for Richfield Oil Company; L. A. Gibbons, 
Douglas C. Gregg, A. Andrew Hauk, Los Angeles, Cal., and Brobeck, Phleger & Har- 
rison and Moses Lasky, San Francisco, Cal., for Union Oil Company of California; 
W. F. Kiessig, Edmund D. Buckley, and Overton, Lyman & Prince and Wayne H. 
Knight, Los Angeles, Cal., for Tidewater Oil Company; Joseph L. Alioto, San Francisco, 
Cal., for Olympic Refining Company. 


Memorandum of Decision tiffs seek treble damages for injuries alleg- 


Matues, District Judge [Jn full text]: 
This is a private antitrust action, brought 
pursuant to §4 of the Clayton Act, 38 Stat. 
731 (1914), [15 U.S. C. § 15], wherein plain- 
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edly sustained by reason of claimed viola- 
tions of §§ 1 and 2 of the Sherman Antitrust 
Act, 26 Stat. 209 (1890), as amended. [15 
U.S. C. §§1 and 2.] Jurisdiction of this 
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Court is invoked under § 4 of the Clayton 
Act and 28 U.S. C. § 1337. 


[Motions] 


Defendants have not as yet answered the 
complaint, but have interposed three mo- 
tions now before the Court: 

“(1) For a judgment dismissing the 
action as far as it purports to be brought 
by The Progress Company, a partnership; 

_“(2) In the alternative, for an order 
dismissing this action as against [sic] The 
Progress Company, a partnership, for 
failure to join the indispensable party, to 
wit, David Brown; 

“(3) For an order and judgment of dis- 
missal against plaintiff Marc D. Leh.” 


[Partner's Consent} 


The ground of the alternative motion as 
to the partnership is that Brown, an equal 
partner with Leh, has not joined as a party 
plaintiff to this action but, to the contrary, 
has stated by deposition that he would favor 
dismissing it and, defendants say, one of two 
general partners cannot cause suit to be 
brought by the partnership without the con- 
sent of the other. 


[Partnership Claim] 


The ground of the motion as to plaintiff 
Leh individually is that the only claim 
asserted in the complaint is in favor of the 
partnership, and one partner cannot sue for 
his aliquot share of a partnership claim or 
even sue individually on behalf of the part- 
nership. [Cf. Vinal v. West Virgima Oil & 
Oil Land Co., 110 U. S. 215 (1884).] De- 
fendants further contend that insofar as the 
complaint may allege a claim on behalf of 
Leh individually, it is shown beyond issue 
by Leh’s own deposition that he has suf- 
fered no damage separate from that of the 
partnership. 


[Summary Judgment] 


Inasmuch as numerous affidavits and other 
“matters outside the pleadings” have been 
presented to and considered by the Court, 
the motions, except that to dismiss for 
failure to join an indispensable party, will 
be treated as motions for summary judgment 
under Rule 56. [Fed. R. Civ. P. 12(b).] 


[Partnership Dissolved] 


It is admitted that prior to the com- 
mencement of this action the partnership 
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plaintiff, The Progress Company, was dis- 
solved by written agreement of the partners 
Leh and Brown, and the affairs of this 
California partnership are now in the process 
of winding up. [See Cal. Corp. Code 
§§ 15029, 15030.] 


[Federal Statute] 


Rule 17(b) of the Federal Rules of Civil 
Procedure provides that “a partnership .. . 
which has no such capacity [to sue or be 
sued] by the law of such state [where the 
district court is held], may sue or be sued 
in its common name for the purpose of 
enforcing for or against it a substantive 
right existing under the Constitution or laws 
of the United States . . .” 


[Winding Up Partnership Affairs] 


At oral argument the defendants conceded 
that the partnership has capacity to sue in 
this action in the partnership name. All 
parties agree then that the problem now 
pressed upon the Court is not one of pro- 
cedure, but one of substantive law. Specifi- 
cally, the question presented is whether one 
of two partners of a California partnership 
that has been dissolved may, as a part of 
winding up the affairs of the partnership, 
bring a suit in the partnership name in a 
federal court on a. federally-created claim 
for violation of a federal statute. 

Or, to state the problem in the language 
of the Uniform Partnership Act (which has 
been adopted in California), is the prosecu- 
tion of a suit for damages to a partnership 
caused by alleged violations of the Federal 
antitrust laws an “act appropriate for wind- 
ing up partnership affairs” so that one part- 
ner has authority to bind the partnership 
by instituting such a suit. [See Cal. Corp. 
Code § 15035, identical with §35 of the 
Uniform Partnership Act.] 


[California Law] 


At first blush it would seem proper to 
refer to the law of California to determine 
whether this action may be maintained by 
the partnership. Defendants have done 
just that and contend that under California 
partnership law, as codified in the Uniform 
Partnership Act [Cal. Corp. Code § 15001 
et seq.], one partner may not maintain a 
suit for the benefit of the partnership with- 
out the consent and approval of all the 
partners, and that this is so after dissolu- 
tion as well as before. 
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[No Suit in Firm Name] 


Unlike some other states such as New 
York [see N. Y. Civil Prac. Act § 222-a], 
California apparently still follows the com- 
mon law rule that a partnership cannot sue 
in its common or firm name, that to enforce 
a partnership claim all those associated as 
partners must join individually as plaintiffs. 
[Lewis v. Hayes, 177 Cal. 587, 171 Pac. 293 
(1918); Ginsberg Tile Co. v. Faraone, 99 Cal. 
App. 381, 278 Pac. 866 (1929); Holden v. 
Mensinger, 175 Cal. 300, 303, 165 Pac. 950, 
951 (1917) (dictum); Heinfelt v. Arth, 135 
Cal. App. 445, 447, 27 P. 2d 420, 421, (1933) 
(dictum); see: Case v. Kadota Fig Ass'n 
of Producers, 35 Cal. 2d 596, 602, 220 P. 2d 
912, 916 (1950); Kadota Fig Ass'n of Pro- 
ducers v. Case-Swayne Co., 73 Cal. App. 2d 
796, 167 P. 2d 518 (1946); cf. Cal. Code Civil 
Proc. § 388, allowing a partnership to be 
sued in the common name. But see De 
Franco v. United States, 18 F. R. D. 156, 159 
(SEDs Calel955) ai 


So it is that under California practice a 
suit brought in the common name of the 
partnership or brought by fewer than all the 
partners is demurrable on either of the 
equally appropriate grounds of lack of plain- 
tiff’s legal capacity to sue or of defect or 
non-joinder of parties plaintiff. [Ginsberg 
Tile Co. v. Faraone, supra, 99 Cal. App. at 
384-386, 278 Pac. at 867-868.] But such an 
objection must be interposed by demurrer 
at the very outset of the action or it is 
considered waived. [Jbid; see also Engi- 
neering Service Corp. v. Longridge Investment 
Co., 153 Cal. App. 2d 404, 421, 314 P. 2d 
563, 573-574 (1957).] 

It thus appears that the substantive 
problem at bar cannot be answered by ref- 
erence to California law because California 
practice and procedure effectively prevent 
this problem from ever arising, for under 
California rules of party joinder (or capacity 
to sue), a suit on a partnership claim can 
never be prosecuted either in the common 
name of the partnership or by fewer than all 
the partners. 


[Federal Law Controlling] 


So necessity and policy combine to dic- 
tate that the question whether this federal 
court action on a federally-created partner- 
ship claim can be maintained be decided on 
the basis of “federal law . [fashioned] 
from the policy of our national . [anti- 
trust] laws.” [Textile Workers Union v. 
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Lincoln Mills, 353 U. S. 448, 456 (1957).} 
This follows not only because the law of the 
State in which the partnership was created 
and transacted business can be of no aid, but 
also because the problem here concerns the 
enforcement in a federal court of a right 
created by the Congress; and federal law, 
not state law, must control in determining 
the rules governing enforcement in federal 
courts of rights and remedies created by 
federal statutes. [Holmberg v. Armbrecht, 
327 U. S. 392 (1946); Sola Elec. Co. v. Jef- 
ferson Elec. Co. [1940-1943 TRapE CASES 
7 56,2451, 31/7, U.S... 173.) (1942). socal elo. 
Warehouse Union v. Buckeye Cotton Oil Co., 
236 F. 2d 776, 780-781 (6th Cir. 1956), cert. 
denied, 354 U. S. 910 (1957); see Textile 
Workers Union v. Lincoln Mills, supra, 353 
U. S. 448. ] 

“Tt is familiar doctrine that the prohibi- 
tion of a federal statute may not be set at 
naught, or its benefits denied, by state stat- 
utes or state common law rules . . .~ 
When a federal statute condemns an act as 
unlawful, the extent and nature of the legal 
consequence of the condemnation, though 
left by the statute to judicial determination, 
are nevertheless federal questions, the an- 
swers to which are to be derived from the 
statute and the federal policy which it has 
adopted. To the federal statute and policy, 
conflicting state law and policy must yield.” 
[Sola Elec. Co. v. Jefferson Elec. Co., supra, 
[1940-1943 TRADE CASES J 56,245], 317 U. S. 
at 176.] 


[Private Antitrust Actions Favored] 


Jurisdictions where procedurally a part- 
nership cause of action can be enforced by 
suit in the partnership name provide a 
dearth of authority to guide decision of the 
specific problem here. [But see Rosen v. 
Texas Co, [1958 Trapve Cases § 69,012], 161 
F. Supp. 55, 59 (S. D. N. Y. 1958); Henson 
v. First Security & Loan Co., 164 Wash. 198, 
2 P. 2d 85, 86 (1931).] However it can 
be postulated with some certainty that it is 
not the policy of our national antitrust laws. 
to discourage private treble damage actions 
such as this. To the contrary, “Congress 
itself has placed the private antitrust liti- 
gant in a most favorable position through 
the enactment of §5 of the Clayton Act 

In the face of such a policy this 
Court should not add requirements to bur- 
den the private litigant beyond what is 
specifically set forth by Congress in those 
laws.” [Radovich v. National Football League 
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[1957 Trapve Cases { 68,628], 352 U. S. 445, 
454 (1957); see United States v. National 
City Lines, Inc. [1948-1949 Trape Cases 
J 62,259], 334 U. S. 573, (1948); Flintkote 
Co. v. Lysfjord [1957 Travr Cases § 68,674], 
246 F. 2d 368, 398 (9th Cir.), cert. denied, 
355 U.S. 835 (1957).] 


[No Prejudice to Defendants] 


Furthermore, it is difficult to perceive 
how defendants can suffer any prejudice by 
allowing this action to proceed on the part- 
nership claim asserted in the partnership 
name, even though one of the partners has 
not authorized the suit. The partnership 
will be bound by the act of the single part- 
ner in bringing suit and any recovery will 
discharge the partnership’s claim against 
defendants. On the other hand, if defend- 
ants prevail with a judgment for costs, that 
judgment will bind the partnership assets 
and at the very least the assets of the in- 
dividual partner who has caused the action 
to be brought. 


[Antitrust Action—Winding Up Affairs] 


These considerations and the “public in- 
terest in vigilant enforcement of the anti- 
trust laws through the instrumentality of the 
private treble-damage action” [Lawlor v. 
National Screen Service Corp. [1955 Trave 
CASES { 68,061], 349 U. S. 322, 329 (1955); 
Karseal Corp. v. Richfield Oil Corp. [1955 
TRADE Cases § 68,020], 221 F. 2d 358, 365 
(9th Cir. 1955); United States v. Standard 
Ultramarine and Color Co. [1955 TrapE CASES 
{8OS.237,1 lo/-Fs Supp, 1677171. (S..DieNa Yo 
1955)], compel the holding that prosecution 
of an action for treble damages for claimed 
injuries to the business of a partnership 
allegedly caused by violations of the Federal 
antitrust laws is an “act appropriate for 
winding up partnership affairs” [Cal. Corp. 
Code § 15035], so that one partner of a dis- 
solved partnership in the process of winding 
up may prosecute such an action in the part- 
nership name [Fed. R. Civ. P. 17(b)] in the 
Federal court. [Cf. Fielding v. Allen, 181 F. 
2d 163 (2d Cir.), cert. denied 340 U. S. 817 
(1950).] 


[Not a Going Concern] 


Defendants urge that the holding just 
stated is tantamount to court interference in 
“domestic difficulties’ between partners. 
Whatever merit such an argument might 
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have in a case involving a going partner- 
ship, it is without force where as here the 
partnership has been dissolved and is in the 
process of winding up all partnership affairs. 

Coast v. Hunt Oil Co. [1952 Trape Cases 
{67,257}, “195° F) 2d °870 (Sth Cir.), ~cert. 
denied, 344 U. S. 836 (1952), heavily relied 
on by defendants, is not in conflict with this 
holding. The Court of Appeals there em- 
phasized that the partnership was still a 
going concern, and in the District Court 
opinion Chief Judge Dawkins intimated that 
the result might well have been different 
if the partnership had been dissolved. [Jd. 
96 F. Supp. 53, 60 [1950-1951 Trape Cases 
J 62,906] (W. D. La. 1951).] Also of inter- 
est is the fact that in the Coast case the 
court was dealing with a Louisiana part- 
nership which appears to be different from 
a common-law partnership both in legal 
nature and in the management rights of the 
partners. 


[Fear of Economic Reprisal] 


The desirability of permitting one of two 
partners of a dissolved partnership in course 
of winding up to maintain in the partner- 
ship name an action on behalf of the part- 
nership for damages arising under the 
Federal antitrust laws is further argued by 
the circumstances at bar that Brown, the 
partner who refused to join in authorizing 
the suit, may not have felt the economic 
freedom so to do. One of the depositions 
offered by defendants in support of the 
motions quotes Brown as saying “that he 
had always made a living in the oil business 
and he felt that if this action persisted he 
would be dragged down in the miré to the 
point where he would never be able to get 
back in the oil business.” 


Ironical indeed would be a ruling abating 
a private treble-damage suit under the Fed- 
eral antitrust laws because of the very fear 
of economic reprisal that such laws were 
intended in part at least to eliminate. 


[Indispensable Parties] 


Turning next to the motion to dismiss 
for failure to join Brown, it must be held 
that he is not an indispensable party to this 
action. Rule 17(b) allowing a partnership 
to sue in the common name in actions such 
as this would be meaningless if it were held 
essential that all the individual partners be 
joined as indispensable parties to the part- 
nership action. [See also Engineering Serv- 
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ice Corp. v. Longridge Investment Co., supra, 
153 Cal. App. 2d at 421, 314 P. 2d at 573-574.] 


[Summary Judgment Denied] 


Finally, as to the motion for summary 
judgment against plaintiff Marc D. Leh indi- 
vidually, the complaint sufficiently apprises 
defendants of a claim against them by Leh 
individually for treble damages for viola- 
tion of the Federal antitrust laws, and 
tenders genuine issues of material facts. 
[See: New Home Appliance Center, Inc. v. 
Thompson [1957 Trapve Cases { 68,882], 250 
F. 2d 881 (10th Cir. 1957); Nagler v. 
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fendants. [Hoffman v. Babbitt Bros. Trading 
Co., 203 F. 2d 636 (9th Cir. 1953); William 
Goldman Theatres, Inc. v. Twentieth-Century 
Fox Film Corp. [1957 Trave Cases {| 68,638], 
151 F. Supp. 840, 843 (E. D. Pa. 1957); 
Southern Rendering Co. v. Standard Render- 
ing Co. [1953 Trave Cases § 67,530], 112 F. 
Supp. 103, 109 (E. D. Ark. 1953); Greenleaf 
v, Brunswick-Balke-Collender Co. [1948-1949 
TravE CASES § 62,222], 79 F. Supp. 362, 365 
(E. D. Pa. 1947).] 

Accordingly, the motion for summary 
judgment against the individual claim of 
plaintiff Leh must be denied. [See: Lawlor 


v. National Screen Service Corp. [1956 TRADE 
Cases J 68,509], 238 F. 2d 59 (3rd Cir. 1956), 
aff’d. as to denial of summary judgment but 
vacated on other grounds [1957 TrapE CasEs 
J 68,630], 352 U. S. 992 (1957); Griffeth v. 
Utah Power & Light Co., 226 F. 2d 661, 
668-670 (9th Cir. 1955).] 


Admiral Corp. [1957 TrapE Cases { 68,839], 
248 F. 2d 319 (2d Cir. 1957); Fed. R. Civ. 
P. 54(c). But see Hess v. Anderson, Clayton 
& Co. [1957 Trappe Cases § 68,728], 20 
BR.) D)466, 477-478..(S?-D.. (Cal.-1957); 
Gasswint v. Clapper [1955 TRapE Cases 
{ 68,087], 17 F. R. D. 309, 311-312 (W. D. 
Mo. 1955).] 


Under these circumstances there is no 
burden on plaintiff Leh to submit his evi- 
dence here on affidavits or to establish his 
case in his pretrial deposition taken by de- 


[Motions Denied] 


For the reasons stated, all three motions 
of defendants will be denied. 


[7 69,139] Fox West Coast Theatres Corporation, Twentieth Century-Fox Film 
Corporation and Loew’s, Incorporated, Appellants v. Paradise Theatre Building Corpora- 
tion, Appellee. Paradise Theatre Building Corporation, Appellant v. Fox West Coast 
Theatres Corporation, Twentieth Century-Fox Film Corporation and Loew’s, Incorpo- 
rated, Appellees. 


In the United States Court of Appeals for the Ninth Circuit. 
filed September 10, 1958. 


On appeal from the United States District Court for the Southern District of Cali- 
fornia, Central Division. Harry C. Westover, District Judge. 


No. 15,424. Opinion 


Sherman Antitrust Act 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Conscious Paral- 
lelism—Runs in Motion Picture Industry.—In a motion picture exhibitor’s treble damage 
action charging certain distributors and another exhibitor with conspiring to deny the 
exhibitor the right to license films on a certain run basis, a jury verdict for the exhibitor 
was affirmed on the ground that there was substantial evidence to support the verdict. 
There was evidence that one of the defendants insisted upon a clearance for its own 
theatre over the exhibitor’s allegedly competing theatre and testimony indicated that two 
other distributors gave that insistence as a reason why they would not permit the exhibitor 
to show films on the desired run. There was also evidence of a comprehensive scheme 
of allocation of pictures, including a sham bidding arrangement, dictated by one of the 
defendants. While the distributors contended that there was no conscious parallelism of 
action among them since their actions were based on divergent reasons and reasonable 
business considerations, the jury found that the facts, and the intentions of the parties, 
proved a conspiracy. The exhibitor had no right as such to demand the licenses sought, 
and the distributors, if acting independently, had the right to refuse the demand; the 
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right of refusal, however, was not absolute and the distributors could not agree to deny 
the licenses. 


See Combinations and Conspiracies, Vol. 1, § 2005.360. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial—Instructions to 
Jury—Prominence Given to Offense Charged—In a motion picture exhibitor’s action 
charging a conspiracy to deny it certain runs in the showing of films, no error was com- 
mitted by the trial court in instructing the jury that certain acts were lawful “in the 
absence of a conspiracy.” The contention that conspiracy had not been defined and that 
the qualification gave undue prominence to a conspiracy was rejected on the grounds 
that the whole case was about a conspiracy and that the charge to the jury sufficiently 
defined the issues. The acts detailed in the instructions were lawful only if done neither 
in furtherance of the objects nor to bring about the consummation of the illegal design 
charged. The complaint alleged the doing of acts lawful in themselves but pursuant to 
an unlawful design. If the instructions had been given without the qualification, there 
would have been reversible error. The jury was not misled since it found that certain 
of the alleged participants were not parties to the conspiracy and also found no conspiracy 
as to certain practices. 


See Private Enforcement and Procedure, Vol. 2, § 9014.35. 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Contrasting Verdicts—In a motion picture exhibitor’s treble damage action charging a 
conspiracy to deny it certain runs in the exhibition of films, a jury verdict absolving three 
distributors of complicity in an unlawful agreement did not absolve three other organiza- 
tions even if the verdicts were inconsistent. Once it was found that there was substan- 
tial evidence that the three organizations combined unlawfully to discriminate against 
the exhibitor, then evidence of action by others tending to produce the unlawful result 
might be corroborative of the charge even though those others were not eventually found 
to have been conspirators. Although each of the defendants might have been a participant 
in the acts which tended to effectuate the result complained of, the jury might clear some 
of them for lack of knowledge of the scheme or because they were coerced. 


See Private Enforcement and Procedure, Vol. 2, { 9015.40. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Sufficiency of Proof—In a motion picture exhibitor’s treble damage action charging 
a conspiracy to deny it certain runs in the showing of films, a jury verdict awarding the 
exhibitor damages of $20,000 was sustained on the ground that there was substantial 
evidence to support the verdict. Such damages need not be made patent item by item 
as on a balance sheet; the mere unlawful combination to eliminate competition, over a 
period of years, was proof of damage. During the period in question, the exhibitor did 
not consistently get pictures from the distributors on the desired seven day run. It was 
a reasonable inference that the exhibitor would have obtained a sufficient supply of 
pictures if it had not been for the conspiracy and it could have been concluded from the 
testimony that increased profits and increased gross receipts would have resulted from 
such a program. The damages awarded by the jury were nominal and the evidence would 
have sustained a greater award. 

See Private Enforcement and Procedure, Vol. 2, J 9011.250. 

Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Attorneys’ Fees.—In a motion picture exhibitor’s action charging a conspiracy to deny 
it certain runs in the showing of films, the trial judge properly exercised his discretion 
in determining that $10,000 constituted reasonable attorneys’ fees for the exhibitor’s attor- 
neys. The jury awarded the exhibitor damages of $20,000 and judgment was entered for 
treble that amount. 

See Private Enforcement and Procedure, Vol. 2, § 9011.725. 


For the appellants: O’Melveny & Myers; Homer D. Mitchell; William B. Carman; 
Philip F. Westbrook, Jr.; Newlin, Tackabury & Johnston; Frank R. Johnston; and David 


H. Massey, all of Los Angeles, Calif. 
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For the appellee: Weller & Corinblit, and Jack Corinblit, Los Angeles, Calif.; and 


Joseph Alioto, San Francisco, Calif. 


Before: Pope, Fee and CHAMBERS, Circuit Judges. 


[Film Licensing] 


JaMes Atcer Fes, Circuit Judge [Jn full 
text]: After a jury found that certain 
producer-distributor-exhibitors had conspired 
together to monopolize and unreasonably 
restrain interstate commerce in the licensing 
of motion pictures to a theatre for exhibi- 
tion in a specific area on a seven-day run 
during a limited period and assessed dam- 
ages therefor, the verdict and judgment are 
assailed by the producers on the ground 
that there was no substantial evidence to 
support liability or the award of damages. 
The producers also question certain instruc- 
tions given by the trial court to the jury. 


[Jury Verdict] 


Paradise Theatre Building Corporation, 
hereinafter referred to as “Paradise,” brought 
action against Fox West Coast Theatres 
Corporation, Twentieth Century-Fox Film 
‘Corporation and Loew’s Incorporated, all 
of which are appellants, and also against 
Paramount, Warner’s and Universal, against 
none of which the jury returned a verdict. 
The complaint was based upon an alleged 
conspiracy resulting in the uniform refusal 
of all defendants to license motion pictures 
to Paradise on Los Angeles first run. The 
conspiracy among all defendants was alleged 
to have resulted also in a coordinated re- 
fusal to license a seven-day run in Ingle- 
wood and Westchester, and that Paradise 
was injured thereby. A trial was _ held 
where there was a voluminous record. The 
jury found, in response to a special inter- 
rogatory, that there was no conspiracy on 
the part of any of defendants as to Los 
Angeles first run. This phase of the case 
is not here for review. In answer to another 
special interrogatory, the jury found a con- 
spiracy on the part of Fox West Coast 
Theatres Corporation, Twentieth Century- 
Fox Film Corporation and Loew’s, Incorpo- 
rated, as to the licensing of the seven-day 
runs. By implication, no conspiracy was 
found on the part of Paramount, Warner’s 
or Universal. A judgment was returned in 
favor of the last named defendants. The 
jury returned a verdict against defendants 
Fox West Coast Theatres Corporation, 
Twentieth Century-Fox Film Corporation 
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and Loew’s, Incorporated, in the sum of 
$20,000.00. This appeal is from a final judg- 
ment against defendants last named for the 
treble damages in the amount of $60,000.00 
and $10,000.00, attorney fees, and $1,657.69 


costs. 


[Theatre Runs] 


The Paradise Theatre constructed by ap- 
pellee was located in the Westchester dis- 
trict. The Loyola Theatre, of Fox, was 
located less than a half mile away. Loyola 
exhibited Fox pictures on the Los Angeles 
first run day and date with Grauman’s 
Chinese, in Hollywood, Los Angeles, in the 
downtown area, and Wilshire and Uptown 
theatres, in the Wilshire district, all of 
which were Fox theatres. Before Paradise 
and La Tijera, a theatre which was also 
located in the Westchester district of Los 
Angeles, were built, Loew’s did not license 
a seven-day run to any theatre in the City 
of Los Angeles except in the faraway sec- 
tions of San Pedro and Wilmington: Its 
practice was to offer a twenty-one-day run 
in the urban area. In Inglewood, a section 
merging into Westwood, it licensed a single 
seven-day run. After LaTijera and Para- 
dise were built, Loew’s offered Paradise a 
twenty-one-day run without bidding. All 
defendants uniformly refused to license mo- 
tion pictures to Paradise Los Angeles 
first run. Paradise demanded the right to 
license a non-exclusive seven-day run with- 
out bidding against other theatres in the 
general area. All defendants refused this 
demand. 


Before 1949, there were four motion pic- 
ture theatres in Inglewood and West- 
chester, including the Loyola. Within twenty 
months, there were constructed six addi- 
tional theatres, including Paradise and La 
Tijera and the Fox in downtown Inglewood. 


[Conspiracy Found] 


The jury found a conspiracy between Fox 
West Coast, Twentieth Century-Fox and 
Loew’s to refuse to Paradise a right to 
license a nonexclusive seven-day run with- 
out competitive bidding between September 
18, 1950, and September 17, 1951. The first 
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question is whether there was substantial 
evidence to sustain the verdict on this point. 


[Distribution Practices] 


Admittedly, there was parallel action by 
all these parties in the refusal. There was 
likewise evidence that in 1944 or 1945 the 
Fox interests had indicated an intention to 
prevent the construction of any outside 
theatre in Westchester. In 1946, Fox West 
Coast constructed the Loyola Theatre. The 
custom of exhibiting motion pictures simul- 
taneously in various groups of theatres is 
well established. The licensing of motion 
pictures on successive runs is also well 
established in practice and recognized by 
law. The Los Angeles first run launches 
a picture. The seven-day run is the next 
important step. Generally this licensing is 
confined to communities outside the down- 
town Los Angeles area. Much later there 
occurs the more general exhibition of a 
picture on twenty-one-day and later runs. 

Each distributor determines in what areas 
it will license a given run of its pictures 
and the number of pictures it will license 
in a given area. 


The distributor is also able to select a 
theatre in an area in which to exhibit its 
pictures on a seven-day run to the exclusion 
of any other. Another practice of the dis- 
tributor is to use competitive bidding to 
rent pictures desired by competing exhibitors 
for the same day and date showing. Loew’s 
used this method of determining which 
theatre in Inglewood or Westchester would 
be licensed the seven-day run on each 
picture. Paradise bid on a few pictures 
and only obtained one seven-day run of 
Loew’s pictures by this method. Fox ob- 
tained several of Loew’s pictures by the 
bidding method. It was not shown that in 
the bidding Fox was accorded any special 
privileges by Loew’s. 


[Agreement Not to Bid] 


There was evidence that, before Paradise 
opened, there had been an agreement by 
certain distributors, including Fox, to divide 
up the pictures in this area and not to bid 
for Loew’s product in the Academy, Fifth 
Avenue or Fox Theatres in Inglewood. 
This arrangement ceased before Paradise 
opened. However, there was some evidence 
from which it might have been concluded 
by the jury that certain exhibitors, includ- 
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ing Fox, had agreed, not to bid against each 
other in certain areas which may have: 
included the one in dispute. 


[Conscious Parallelism] 


Appellants contend that the divergent 
reason for the conduct of Fox and Loew’s 
in licensing their seven-day runs shows con- 
clusively that there was no conscious paral- 
lelism of action. But it was possible for 
the jury to conclude from the evidence that 
the simultaneous refusal of Fox and Loew’s 
amounted to the forbidden parallelism worked’ 
out by different methods. Even parallelism 
does not raise the inference. of conspiracy- 
necessarily where the conduct is reasonably 
responsive to business considerations as to. 
the respective defendants. Fox had a right 
to license its pictures on any particular run 
to its own theatres. Loew’s had a perfect 
right to select a particular theatre for ex- 
clusive showing on particular runs or could 
have required competitive bidding. How- 
ever, the charge is that these distributors con- 
spired to do these acts and not to interfere 
with each other to their detriment. As 
Judge Yankwich said, the question pre- 
sented is whether “the actions of the de- 
fendants * * * exceed the limits of choice 
of, or preference in, dealing allowed by law 
to one engaged in a private enterprise for- 
profit.” United States v. Twentieth Century- 
Fox Film Corporation, 137 F. Supp. 78, 115, 
But it must be kept in mind that this is. 
a question of fact which the jury has de-- 
cided against appellants. It makes no dif- 
ference that the jury found the facts and. 
the intentions of the parties proved a con- 
spiracy here, whereas a trial judge, sitting 
without a jury, found to the contrary on 
somewhat similar facts and his findings and 
judgment were affirmed by this Court. See 
Fanchon & Marco, Inc. v, Paramount Pic- 
tures, Inc. [1955 Trape Cases { 68,205], 9» 
Cit, 215). 2d. 16/7) wil hereris no; power an 
this Court to reverse a verdict on such 
grounds. The only problem is whether there 
was sufficient evidence to submit to the 
jury. This is a problem of law. 


[Contrasting Verdicts] 

There was substantial evidence upom 
which the jury might have found a con- 
spiracy by Fox West Coast, Loew’s and 
Twentieth Century-Fox. There was evi- 
dence from which the jury might have- 
found that Universal, Warners and Para-. 
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mount were members of the conspiracy. 
However, the jury, as fact finders, brought 
a verdict absolving the three latter of com- 
plicity in the unlawful agreement. How- 
ever, this as to each of these three defendants 
does not absolve Fox West Coast, Loew’s 
and Twentieth Century-Fox even if the 
verdicts were inconsistent. Once there is 
found that there was substantial evidence 
that these three organizations combined 
unlawfully to discriminate against Paradise, 
then evidence of action by others tending 
to produce the unlawful result may be cor- 
roborative of the charge, even though these 
others may not be found eventually to have 
been conspirators. The jury may clear some 
participants in parallel action for lack of 
knowledge of the scheme or unlawful de- 
sign or because they were coerced. Thus, 
although each may have been a participant 
in acts which tended to effectuate the result 
complained of, the jury may have found 
them innocent tools of the conspirators 
whom the jury found unlawfully formulated 
carried on and did overt acts charged to 
bring about the isolation of Paradise. The 
jury had a right and the duty to consider 
the record as a whole and determine who, 
if any, were participants in an unlawful 
combination. 


[Independent Refusal to License] 


If one thing is more certain than any 
other in this field, it is that Paradise had 
no right as such to demand licensing on a 
seven-day basis. It may well be, according 
to the evidence, that, if Paradise were 
licensed on such a basis by Loew’s, a 
number of theatres in various areas in the 
general vicinity would demand of Loew’s 
a seven-day run, and it probably would 
have been difficult to find reason or excuse 
for denying some of these demands. If all 
were granted, it is probable Loew’s would 
have lost a great deal of revenue in the 
metropolitan area and in nearby localities. 
It seems reasonable to believe a faster play- 
off of pictures and an increase in multiple 
showings, which is recognized as a detri- 
ment to the industry, would result. On 
such a basis, Loew’s, if acting independ- 
ently, had a right to refuse the request of 
Paradise. 


But this is begging the question. 
Loew’s acting independently? 
found not. 
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Was 
The jury 
The verdict found that Fox 
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West Coast had walled off the area where 
Paradise was erected and claimed dominion. 
Fox West Coast insisted on a clearance 
over Paradise, and Loew’s acceded, at least 
the jury so found. 


There are a number of collateral facts to 
which the same answer may be made. 
Loew’s had an unqualified right to offer its 
pictures for bidding and to choose the thea- 
tres which might bid. But it could not do 
so to serve the interests of Fox West Coast. 
And it could not rig the bidding at the 
direction of Fox West Coast. 


There are more collateral issues. An 
issue was tried as to which of any theatres 
were in substantial competition with Para- 
dise. Any distributor could define the com- 
petitive area and the theatres to be included 
to satisfy the demands of his business, if 
he acted independently. No two could com- 
bine so to define the area or to include 
certain theatres therein with the plan of 
discriminating against an independent en- 
titled to be included. It may well be true, 
and there is some evidence to support the 
proposition, that Loew’s made more money 
by following the system of bidding in the 
area. It may be that very factor was the 
motive which impelled Loew’s to. join 
the conspiracy. Such a factor of economic 
advantage to a conspirator is one reason 
Congress declared such combinations un- 
lawful. 


[Jury Instructions] 


Defendants object to the fact that the 
trial court instructed the jury, in form re- 
quested by defendants, that certain acts 
by any of the parties before the court were 
lawful, but added to each instruction the 
words “in the absence of conspiracy.” The 
acts detailed in the instructions were lawful 
only if these were done neither in further- 
ance of the objects nor to bring about the 
consummation of an illegal design charged. 
The complaint alleges here the doing of 
acts perfectly lawful in themselves, pursu- 
ant to an unlawful design to discriminate 
against Paradise improperly and to the 
damage of the latter. The requested in- 
structions could have been refused because 
the contingency that these might have been 
done as a result of and pursuant to a con- 
spiracy was not therein embodied. If given 
without qualification, there would have been 
reversible error. There is nothing to the 
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proposition that “conspiracy” had not been 
defined or that the qualification gave undue 
prominence to a conspiracy. The whole 
case was about a conspiracy. The jury was 
not misled, since it was found that certain 
of the alleged participants were not par- 
ties to the conspiracy. The jury also found 
no conspiracy as to licensing practices re- 
garding Los Angeles first run. The charge 
as a whole sufficiently defined the issues. 
We do not believe the remarks of the court 
in The Flinkote Company v. Lysfjord [1957 
TRADE CASES { 68,674], 9 Cir., 246 F. 2d 368, 
are applicable to this situation or to the 
instructions as a whole. The whole defense 
in this case is predicated upon the theory 
that defendants had a right to do the acts 
enumerated in the instruction, if impelled 
by business considerations affecting the par- 
ticular distributors. 


[Reasons for Refusal to License] 

The thesis of the briefs of appellants is 
that this right was absolute, and therefore 
they could agree to do these acts to the 
detriment of Paradise with legal impunity. 
This is not the law. The trial court told 
the jury that no inference of conspiracy was 
to be drawn from the doing of these acts. 
But, if a conspiracy were found, such acts 
were no longer lawful if done in pursuance 
of the objectives for bringing about the 
consummation of the unlawful design which 
the jury found. Appellants present an 
elaborate argument on the evidence to show 
that the patronage of the theatre which 
won the bid for the seven-day run in Ingle- 
wood and Westchester would have been 
decreased by the licensing of an additional 
seven-day run to Paradise. At best, this 
argument was one which might have been 
addressed to a jury. Appellants presented 
evidence of a survey which purported to 
show that Academy drew a substantial part 
of its patronage from the area from which 
Paradise drew its patronage. Reliance is 
placed upon a poll conducted by Paradise, 
which showed that 84% of Westchester 
residents questioned went to theatres in 
automobiles and 44% stated that they at- 
tended motion picture theatres outside of 
Westchester. A comparison of the perform- 
ance of Paradise with that of Academy and 
Southside theatres upon pictures which the 
national rentals might show were compara- 
ble indicated that its patronage was con- 
siderably less percentagewise when it played 
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day and date with Academy (4.5 miles dis- 
tant) than when it played under similar 
conditions with Southside (6.9 miles dis- 
tant). Comparison of other theatres in an 
area might show by inference that theatres 
as far removed as six miles from Paradise 
would draw a substantial amount of their 
patronage from the same area as Paradise. 
Other evidence as to performance on cer- 
tain pictures tends to substantiate the claim 
that additional seven-day runs in the area 
materially reduced its patronage. In several 
instances, those connected with Paradise 
made claims or admissions that Paradise 
was in substantial competition with theatres 
in the area, notably Academy, Fox and 
La Tijera. 

There was evidence that an exclusive 
seven-day run followed by later successive 
runs produced more revenue for Loew’s 
than it would have received if it had estab- 
lished additional seven-day runs. Further- 
more, there was evidence that an additional 
seven-day run to Paradise would have con- 
stituted a precedent for distribution methods 
which might have resulted in a fast instead 
of a slow play-off of pictures in the whole 
Los Angeles area as well as in Inglewood 
and Westchester. 

Of course, this was all proper evidence 
to be submitted to the jury upon the claim 
of appellants that the refusal of Loew’s to 
establish an additional seven-day run for 
Paradise without bidding was based upon 
reasonable business considerations. But the 
question whether Loew’s acted because of 
such considerations or, on the other hand, 
had entered into a conspiracy to refuse with 
others was still for the jury, since there 
was substantial evidence to support the lat- 
ter contention. 


[Evidence of Allocation] 


There was evidence that Fox West Coast 
insisted upon a clearance over Paradise 
because it insisted that the latter was in 
substantial competition. There was testi- 
mony that the distributors, including appel- 
lants Loew’s and Twentieth Century-Fox, 
gave this as a reason why they would not 
permit Paradise to exhibit on a seven-day 
availability during the early period of the 
operation of the latter, and that, as a result, 
it was treated differently than Southside. 
There was testimony that one of the execu- 
tives of Fox West Coast took steps to 
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monopolize the Westchester territory and, 
specifically, that one competitor was kept 
out of the area by that chain. When Para- 
dise was under construction, it is testified 
that the same executive remonstrated to the 
President of Paradise that the latter should 
not go into territory which Fox West Coast 
had preempted for itself. There are nu- 
merous other portions of the evidence which 
were available for consideration of the jury. 
One witness testified that, whether Academy 
or Fox West Coast purchased a picture, 
the latter finally determined whether a 
theatre would play day and date with 
Academy or. whether it would not. Another 
witness testified that, in one instance where 
a picture purchased from Columbia opened 
at the Fifth Avenue, a Fox West Coast 
theatre, the latter removed the picture from 
the Fifth Avenue program when it was 
found that Columbia had permitted the 
picture to be run day and date by Paradise. 


There was also evidence from which it 
might be inferred that there was a compre- 
hensive scheme of allocation of pictures 
dictated by Fox West Coast and, that this 
plan included a sham bidding arrangement 
whereby the distributors sent out letters 
for bids with the knowledge that, whatever 
the bids, the product in question of a dis- 
tributor would be licensed to an exhibitor 
who was predetermined. 


[Motivation] 

There is no question that all this evidence 
did not apply to Loew’s and Twentieth 
Century-Fox, but it did apply generally 
to the operations of Fox West Coast. The 
mere fact that certain of these operations 
of Fox West Coast were in conjunction 
with other defendants whom the jury ex- 
onerated or excused is not significant. The 
evidence was sufficient for the jury to find 
Fox West Coast was engaged in practices 
which established its motivation and which 
might be lawful if Loew’s and Twentieth 
Century-Fox had not combined with it in 
bringing these policies to fruition. 


[Evidence Sufficient] 

It must be concluded therefore that the 
jury had ample grounds for the finding that 
there was an unlawful conspiracy between 
the three appellants. Whether this Court 
would have found such a conspiracy or 
whether the trial judge would have found 
a conspiracy is beside the point. If the 
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jury had not found that Loew’s was a mem- 
ber of this conspiracy, it may well be that 
the charge might not have been sustained 
since Fox West Coast and Twentieth Cen- 
tury-Fox were treated by the lower court 
as an entity. Appellants, in the briefs and 
arguments, treat these corporations as an 
entity when it suits their purposes, but, 
when it does not, inconsistently argue that 
Fox West Coast did not have knowledge 
or part in certain actions of Twentieth 
Century-Fox. But, since Loew’s was found, 
upon evidence which we have held suf- 
ficient, to have been a conspirator, this 
discrepancy is of no moment. 


[Proof of Damages] 


There was substantial evidence of dam- 
age. Such damage need not be made patent 
item by item as on a balance sheet. The 
mere unlawful combination over a period 
of time to eliminate competition is proof 
of damage. The fact that the jury did not 
bring in a verdict against Paramount, War- 
ners and Universal does not even suggest 
that the practice of these defendants were 
lawful, as appellants argue. Nor does this 
circumstance suggest that Paradise could 
have had any of these distributors as a 
source of supply. The inferences to be 
drawn from the evidence is that such sources 
of supply were not available. It is uncon- 
troverted that Paradise, during the period 
in question, got no pictures on seven-day 
run from Loew’s and Twentieth Century- 
Fox and a scattering few from other sources. 
There is testimony from which it could be 
concluded that on a consistent seven-day 
run program increased profits and increased 
gross receipts would result. 


[Nominal Damages] 


It was also a reasonable inference that 
Paradise would have obtained a sufficient 
supply if it had not been for the conspiracy. 
It appears clear that the $20,000.00, awarded 
by the jury, represented only nominal dam- 
ages and that the evidence would have sus- 
tained a vastly greater award. This cir- 
cumstance, however, reflects the impartiality 
of the jury and the absence of passion or 
prejudice. 


[No Error] 


The finding of the jury was proper and 
supported by the evidence. There was no 
error in instruction. 
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[Attorneys’ Fees] that the trial judge properly exercised his 
Paradise has also cross-appealed the de- ‘discretion in determining what in this situa- 
termination by the trial judge of reasonable t!0m constituted a reasonable fee. 
attorney fees permitted by 15 U. S.C. A. Affirmed. 
§15. An examination of the record reveals 


LT 69,140] The Minneapolis & St. Louis Ry. Co., Plaintiff, and New York, Chicago 
& St. Louis Railroad Co.; State of South Dakota; Public Utilities Commission of the 
State of South Dakota; State of Minnesota; and Minnesota Railroad & Warehouse Com- 
mission, intervening Plaintiffs v. United States of America and Interstate Commerce 
Commission, Defendants, and The Atchison, Topeka & Santa Fe Ry. Co.; The Pennsyl- 
vania Railroad Co.; Pennsylvania Company; The City of Peoria; The City of East Peoria 
and the Peoria Assoc. of Commerce; The State of Illinois; The Shippers Along the 
Lines of the Toledo, Peoria & Western Railroad Co.; City of Bushnell, Illinois; Bushnell 
Chamber of Commerce; City of Canton, Illinois; Canton Chamber of Commerce; City of 
LaHarpe, Illinois; LaHarpe Golden Rule Club; Village of Lomax, Illinois; City of Keo- 
kuk, Iowa; Keokuk Chamber of Commerce; Keokuk Bridge Commission; The Hubinger 
Company, Keokuk; City of Warsaw, Illinois; Warsaw Chamber of Commerce; City of 
Forrest, Illinois; City of Fairbury, Illinois; City of Gridley, Illinois; City of Gilman, IIli- 
nois; City of Sheldon, Illinois; City of Watseka, Illinois; City of Eureka, Illinois; Village 
= Sout Illinois; City of Washington, Illinois; City of Chenoa, Illinois, Intervening De- 
endants. 


In the United States District Court for the District of Minnesota, Fourth Division. 
No. 4-57-Civ-123. Dated September 16, 1958. 


Sherman and Clayton Antitrust Acts 


Combinations and Conspiracies—Construction of the Sherman Act—Applicability to 
Common Carriers and Regulated Industries—Rail Carriers—Acquisition of Other Carriers. 
—In an action by a railroad protesting an order of the Interstate Commerce Commission 
which approved the acquisition of a bridge line railroad by two major railroads, the con- 
tention that the acquisition adversely affected competition in violation of Section 1 of the 
Sherman Act and Section 7 of the Clayton Act was rejected on the ground that the Inter- 
state Commerce Act vested the Commission with authority to relieve such transactions 
from the operations of the antitrust laws. The Commission gave due consideration to the 
effect of the acquisition on competing carriers and weighed that factor against the broad 
question of public interest. Since Congress empowered the Commission and not the courts 
to determine whether the acquisition was consistent with the public interest, the Com- 
mission’s determination could not be set aside unless there was no rational basis for it. 
The Commission concluded that any adverse competitive effects were outweighed by the 
safe, adequate, and efficient services which would inure to the public. Even if that con- 
clusion was wrong, it was based on adequate findings supported by substantial evidence 
in the record, was not arbitrary or capricious, and was therefore binding on the court. 


See Combinations and Conspiracies, Vol. 1, {| 2039.70. 


Interlocking Directorates—Transactions Between Organizations Having Directors in 
Common—Competitive Bidding Requirements—Acquisition of Railroad—Immunity From 
Antitrust Laws.—In an action by a railroad protesting an order of the Interstate Com- 
merce Commission which approved the acquisition of a railroad by two other carriers, 
the contention that the acquisition violated Section 10 of the Clayton Act was rejected 
on the ground that the section was a part of the antitrust laws and the immunity granted 
to the carrier by Section 5(11) of the Interstate Commerce Act was applicable thereto. 
While one of the purchasing carriers had directors in common with a trust company which 
held, as trustee, a portion of the selling carrier’s stock, the Court noted that Section 10 
of the Clayton Act was apparently designed to prevent a railroad from buying securities 
without receiving competitive bids from prospective sellers and not to require competitive 
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Minneapolis & St. Louis Ry. Co. v. U. S. 
bidding by the railroad. Therefore, Section 10 of the Clayton Act did not appear to cover 
the sale of stock held by a trust company to a common carrier where they had directors 
in common. 


See Interlocking Directorates, Vol. 1, J 4420.60. 


For the plaintiff: Richard Musenbrock and William J. Powell, Minneapolis, Minn. 
(Dorsey, Owen, Barker, Scott & Barber, Minneapolis, Minn., of counsel). 


For the intervening plaintiffs: Philip Stringer, St. Paul, Minn., and Thomas O. Broker, 
Cleveland, Ohio, for intervening plaintiff New York, Chicago & St. Louis Railroad Com- 
pany; Phil Saunders, Attorney General, and Herman L. Bode, Assistant Attorney General, 
Pierre, South Dakota, for intervening plaintiff State of South Dakota, and Public Utilities 
Commission of the State of South Dakota; Miles Lord, Attorney General, and Harold J. 
Soderberg, Assistant Attorney General, St. Paul, Minn., for intervening plaintiffs State of 
Minnesota and Minnesota Railroad & Warehouse Commission. 


For the defendants: George E. MacKinnon, U. S. District Attorney, St. Paul, Minn., 
Victor R. Hansen, Assistant Attorney General, Washington, D. C., James E. Kilday and 
P. James Underwood, Attorneys, Department of Justice, Washington, D. C., for defendant 
United States; Robert W. Ginnane, General Counsel, Washington, D. C., and B. Franklin 
Taylor, Jr., Assistant General Counsel, Washington, D. C., for defendant Interstate Com- 
merce Commission. 


For the intervening defendants: R. S. Outlaw, Starr Thomas, Carl E. Bagge, Chicago, 
Ill., for intervening defendant Atchison, Topeka & Santa Fe Railway Company; Edwin 
A. Lucas, and Robert H. Bierma, Philadelphia, Pa., for intervening defendants Pennsyl- 
vania Railroad Company and Pennsylvania Co. (Richards, Janes, Montgomery & Cobb, 
Minneapolis, Minn., of counsel); Max J. Lipkin, Peoria, IIll., for intervening defendant City 
of Peoria; Fred V. Stiers, East Peoria, Ill., for intervening defendant City of East Peoria; 
Verle W. Safford, Peoria, Ill., for intervening defendant Peoria Association of Commerce; 
Latham Castle, Attorney General, Chicago, Ill., for intervening defendant State of Illinois 
(Harry R. Begley, Special Assistant Attorney General, of counsel); Robert H. Walker, 
Keokuk, Iowa, for intervening defendants Communities and Shippers along the lines of 
the Toledo, Peoria & Western Railroad Company; Boyd, Walker, Huiskamp & Concan- 
non, Keokuk, Iowa (Cant, Taylor, Haverstock, Beardsley & Gray, Minneapolis, Minn., 
of counsel). 


Before SANBORN, Circuit, Judge, and NorpByE and Devitt, District Judges. 


[Acquisition of Carrier] 
Memorandum Decision 


Per Curtam [Jn full text]: This is an 
appeal by the Minneapolis & St. Louis Ry. 
Co. (Minneapolis) from an order of the 
Interstate Commerce Commission approv- 
ing the acquisition of control jointly by the 
Pennsylvania Company and through the 
latter, the Pennsylvania Railroad Company 
(Pennsylvania) and the Atchison, Topeka 
& Santa Fe Railway Company (Santa Fe) 
of the Toledo, Peoria & Western Railroad 
Company (Western) under Section 5(2) of 
the Interstate Commerce Commission Act 
(49 U.S. C. A., Sec. 5(2)). Subsequently, 
the intervening parties were joined. 


[Comission’s Decision] 


The report and decision of the Commis- 
sion’s Division 4, dated May 31, 1957, is 
recorded in 295 I. C. C. 523. The full Com- 
mission denied reconsideration and reargu- 
ment on October 30, 1957. By these orders 
the Commission granted the application of 
the Pennsylvania and Santa Fe, subject to the 
conditions set out in the footnote,* to ac- 
quire joint control of the Western, dismissed 
the application of the Minneapolis & St. 
Louis Railway Company (Minneapolis) to 
acquire control of Western through stock 
ownership, and denied the petitions of New 
York, Chicago & St. Louis Railroad Com- 
pany (Nickel Plate) and the Chicago, Rock 


* “1. That under the control of the Santa Fe 
and the Pennsylvania, the Western shall main- 
tain and keep open all routes and channels of 
trade via existing junctions and gateways, 
unless and until otherwise authorized by us; 
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“2. The present neutrality of handling traffic 
inbound and outbound and in overhead service 
by the Western shall be continued so as to per- 
mit equal opportunity for service to and from 
all lines reaching the rails of that carrier with- 
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Island & Pacific Railroad Company (Rock 
Island) for participation in the stock owner- 
ship and control of Western. 


[Position of Acquired Carrier] 


Western is approximately 240 miles long. 
It extends across the northern part of IIli- 
nois from Effner on the east through Peoria 
to Lomax, Illinois, and Keokuk, Iowa, on 
the west. It connects with the Pennsylvania 
at Effner, with the Santa Fe at Lomax, with 
the Rock Island and the Chicago, Burling- 
ton & Quincy (Burlington) at Keokuk, with 
the Minneapolis and Nickel Plate at Peoria. 
All told, Western has connections for inter- 
change of traffic with 16 railroads. More 
than two-thirds of its total revenues are 
derived from overhead or bridge traffic, 
traffic that is received from one railroad to 
be delivered to another. Little of its reve- 
nue is produced by purely local traffic. 


Western has outstanding 90,000 shares of 
capital stock, 73,800 of which are held by 
the trustees of the estate of George P. 
McNear, Guy A. Gladson and Wilmington 
Trust Company. McNear had acquired the 
property in 1927, after the unsuccessful oper- 
ation of it by Pennsylvania and Burlington 
had ended in receivership. Under his owner- 
ship and operation the road became highly 
successful and a valuable property. West- 
ern occupied a strategic position by passing, 
as it did, the congested terminals of Chicago 
and St. Louis. It seems that much of its 
success came after the construction of a 
western connection with the Santa Fe at 
Lomax. For the year ended June 30, 1955, 
approximately 70% of the cars of inter- 
change traffic and of Western gross reve- 
nues were attributable to the Pennsylvania 
and the Santa Fe. The Burlington and the 
New York Central Railroad Company ranked 
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third and fourth in the volume of inter- 
change, and Rock Island, Nickel Plate, and 
Minneapolis followed, in that order. 


[Stock Disposal] 


The trustees of the McNear Estate pro- 
posed to dispose of the capital stock of 
Western for $135 a share. Santa Fe agreed 
to pay that price after Minneapolis had 
offered $133. Santa Fe allowed Pennsyl- 
vania to have half of the stock, subject, of 
course, to approval by the I. C. C. It is 
apparent that Santa Fe and Pennsylvania 
did not favor acquisition of Western by 
Minneapolis or participation in ownership 
and control by Nickel Plate and Rock 
Island. 


[Plaintiff's Contention] 


Minneapolis, supported by the Minnesota 
and South Dakota plaintiffs, contends, in 
effect, that, under the evidence and the 
applicable law, the Commission could not 
approve the acquisition of the control of 
Western by the Pennsylvania and the Santa 
Fe, and should have approved the appli- 
cation of Minneapolis, which would have 
resulted in a consolidation with increased 
efficiency and economy in management. 


[Antitrust Violations Alleged] 


Minneapolis argues that the orders in 
suit are invalid for the following reasons: 
(1) Pennsylvania had violated Section 10 
of the Clayton Act, since it and the Wil- 
mington Trust Company, co-trustee of the 
McNear estate, had directors in common; 
(2) the acquisition violates Section 1 of the 
Sherman Act and Section 7 of the Clayton 
Act; (3) the Commission failed to accord 
Minneapolis a true comparative hearing; and 


out discrimination as to routing or movement 
of traffic, and without discrimination in the 
arrangements of schedules or otherwise: 

“3. The present traffic and operating rela- 
tionships existing between the Western, on the 
one hand, and all lines connecting with its 
tracks, on the other, shall be continued insofar 
as such matters are within the control of the 
Santa Fe or the Pennsylvania; 

“4. The Western shall accept, handle, and 
deliver all cars inbound and outbound and in 
overhead service, loaded and empty, without 
discrimination in promptness or frequency of 
service as between cars destined to or received 
from competing carriers and irrespective of 
destination or route of movement; 

“5. The Santa Fe and/or the Pennsylvania 
shall not do anything to restrain or curtail the 
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right of industries located on the Western to 
route traffic over any or all existing routes and 
gateways; 

“6. The Santa Fe and Pennsylvania shall re- 
frain from closing any existing route or channel 
of trade with any carrier party to this pro- 
ceeding on account of their control of the 
Western, unless and until otherwise authorized 
by us; and 

“7 Any party or any person having an in- 
terest in the subject matter may at any future 
time make application for such modification of 
the above-stated conditions, or any of them, as 
may be required in the public interest, and 
jurisdiction will be retained to reopen the pro- 
ceeding on our own motion for the same 


purpose.”’ 
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(4) the findings of the Commission lack 
adequate evidentiary support. 


[Effect on Competitors] 


The Nickel Plate, which, with the Rock 
Island, had intervened in the proceedings 
before the Commission, requested equal 
participation and ownership of Western 
with whichever carrier or carriers might be 
authorized to acquire stock control. Rock 
Island did not intervene herein. Nickel 
Plate argues that the Commission failed to 
make findings on material issues relating to 
the effect that control by Pennsylvania and 
Santa Fe would have on competitors and 
on the general competitive situation in the 
industry, and that if control of Western is 
awarded to any carrier to the exclusion of 
Nickel Plate, the neutrality of Western will 
be destroyed, to its detriment and that of 
’ Nickel Plate. 


[Statutory Authorization] 


The applications for the control of West- 
ern were filed under 49 U. S. C. A. Section 
5(2), which, so far as pertinent, provides: 


“(a) It shall be lawful, with the approval 
and authorization of the Commission, as 
provided in subdivision (b)— 

“() * * * for any carrier, or two or more 
carriers jointly, to acquire control of an- 
other through ownership of its stock * * * 
“(b) * * * If the Commission finds that, 
subject to such terms and conditions and 
such modifications as it shall find to be 
just and reasonable, the proposed trans- 
action is within the scope of subparagraph 
(a) and will be consistent with the public 
interest, it shall enter an order approving 
and authorizing such transaction, upon 
the terms and conditions, and with the 
modifications, so found to be just and 
reasonable: * * *” 


Section 5(11) of Title 49 U. S. C. A. con- 


tains this provision: 


“* * * any carriers or other corporations, 
and their officers and employees and any 
other persons, participating in a trans- 
action approved or authorized under the 
provisions of this section shall be and 
they are hereby relieved from the oper- 
ation of the antitrust laws and of all other 
restraints, limitations, and prohibitions of 
law, Federal, State, or municipal, insofar 
as may be necessary to enable them to 


*TIt will be to no purpose to discuss the con- 
tentions of Minneapolis that Pennsylvania was 
primarily motivated in acquiring an interest in 
Western by a desire to thwart the plans of 
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carry into effect the transaction so ap- 
proved or provided for in accordance with 
the terms and conditions, if any, imposed 
by the Commission, and to hold, main- 
tain, and operate any properties and exer- 
cise any control or franchises acquired 
through such transaction. * * *” 


[Authority of the Commission] 


From these statutes, it would appear that, 
notwithstanding the antitrust laws and all 
other legal restraints or obstacles, the Inter- 
state Commerce Commission may, if it de- 
termines that it is consistent with the public 
interest and with the transportation policy 
of the United States, authorize a carrier or 
carriers to acquire control of another carrier 
by purchase of its capital stock. Since Con- 
gress has empowered the Commission, and 
not the courts, to determine whether the 
acquisition of control of one carrier by 
another or by others is consistent with the 
public interest, the determination of the 
Commission may not be set aside unless it 
can be said that there is no rational basis 
for it. Canadian Pacific Railway Co. v. United 
States, 158 F. Supp. 248, 251, 252 and cases 
cited. 


That this Court would or might have 
arrived at a different conclusion, had it had 
the duty and responsibility of deciding the 
controversy between the applicants, is of no 
consequence.* 


It must be remembered that, within the 
limits of the jurisdiction conferred upon it, 
the power of a court or an administrative 
agency to decide questions is not confined 
to deciding them correctly. Thompson v. 
Terminal Shares, Inc., 8 Cir., 89 F. 2d 652, 
655; Pittsburgh Plate Glass Co. v. National! 
Labor Relations Board, 8 Cir., 113 F. 2d 698,, 
701, 


“A controversy like this always calls for 
fresh reminder that courts must not substi- 
tute their notions of expediency and fairness 
for those which have guided the agencies. 
to whom the formulation and execution of 
policy have been entrusted.” Railroad Com- 
mission of Texas v. Rowan & Nichols Oil Co., 
310 UL S.. 5735805381" GUL SC, locl ees 
L. Ed. 1368; Pittsburgh Plate Glass Co. v. 
National Labor Relations Board, supra, 113 
F. 2d at 701. 


Minneapolis. The Commission had no authority 
to direct the trustees to deal with Minneapolis 
rather than with the other interested pur- 
chasers. P 
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[Dual Directors] 


Considering now the contentions of the 
parties, Minneapolis lays principal stress on 
the argument that the Pennsylvania and the 
Wilmington Trust Company, co-trustee of 
the McNear estate, violated Section 10 of 
the Clayton Act since each of them had 
directors in common.** Its position is that 
while the exemption provision, Section 5(11), 
quoted above, may be applicable to Section 
7 of the Clayton Act, it is not applicable to 
Section 10. 


However, a reading of Section 5(11) would 
indicate that the authority vested in the 
Commission is not only broad, but it is 
explicitly made “exclusive and plenary.” 
The Commission haying found that the 
acquisition of the Santa Fe and Pennsyl- 
vania is in the public interest, it would seem 
to follow that any antitrust restrictions or 
prohibitions would become inoperative. In 
passing, it may be pointed out that here the 
Wilmington Trust Company is functioning 
in a fiduciary capacity as Trustee in the 
interest of the beneficiaries of the trust. 
We do not have a situation where inter- 
locking directors may be enriched by rea- 
son of dealings in their securities and thus 
should be required to sell securities only to 
a bidder whose “bid is most favorable to 
the common carrier.” Section 10 should be 
quoted. It reads, in part: 


“No common carrier engaged in commerce 
shall have any dealings in securities, sup- 
plies, or other articles of commerce, or 
shall make or have any contracts for 
construction or maintenance of any kind, 
to the amount of more than $50,000, in the 
ageregate, to any one year, with another 
corporation, firm, partnership, or associa- 
tion when the said common carrier shall 
have upon its board of directors or as its 
president, manager, or as its purchasing 
or selling officer, or agent in the particular 
transaction, any person who is at the 
same time a director, manager, or pur- 
chasing or selling officer of, or who has 
any substantial interest in, such other cor- 
poration, firm, partnership, or association, 
unless and except such purchases shall be 
made from, or such dealings shall be with, 
the bidder whose bid is the most favorable 
to such common carrier, to be ascertained 
by competitive bidding under regulations 


** Tt should be pointed out that it is the 
Pennsylvania Company, the wholly-owned sub- 
sidiary of Pennsylvania Railroad, which seeks 
to acquire 50% of Western stock. The Penn- 
sylvania Company is not engaged in railroad 
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to be prescribed by rule or otherwise by 
the Interstate Commerce Commission.” 


15; S.GrAe§:20: 


[Antitrust Immumty] 


A mere reading of this section would indicate 
that the common directorate which existed 
between the Wilmington Trust Company 
and the Pennsylvania Company was not the 
kind intended by the Congress to be covered 
by the prohibition. It does not appear to 
cover the sale of stock held by a trust com- 
pany to a common carrier. This section 
apparently was designed to prevent a railroad 
company from buying securities without 
receiving competitive bids from prospective 
sellers. There is. no language in Section 10 
which pertains. to any competitive bidding 
by the railroad company. In any event, 
Section 10 is a. part of the antitrust laws. 
See 15 U. S.C. A. §12. And the immunity 
granted by Section 5(11) is applicable thereto. 


Finally, it should be added that the United 
States Supreme Court has made it clear that 
the Interstate Commerce Commission is 
vested with authority to relieve proposed ac- 
quisitions of one railroad by another from 
the operations of the antitrust laws. For it 
to do so is consistent with the conditions set 
out by the Congress in the National Trans- 
portation Policy of 1940. In McLean Truck- 
ing Co. v. United States [1944-1945 TrapnrE 
GASES 57,203) SZInU wos 67.164. Sn Ct370) 
88 L. Ed. 544, the Court said at pp. 84-85: 


‘ck * %* there can be little doubt that the 
Commission is not to measure proposals 
for all-rail or all-motor consolidations by 
the standards of the anti-trust laws. Con- 
gress authorized such consolidations because 
it recognized that in some circumstances 
they were appropriate for effectuation of 
the national transportation policy. It was 
informed that this policy would be fur- 
thered by ‘encouraging the organization 
of stronger units’ in the motor carrier 
industry. And in authorizing those con- 
solidations it did not import the general 
policies of the anti-trust laws as a measure 
of their permissibility.” 


And on p. 87: 


“In short, the Commission must estimate 
the scope and appraise the effects of the 
curtailment of competition which will re- 
sult from the proposed consolidation and 


operations nor does it operate carrier property. 
Section 10 refers only to a ‘‘common carrier 
engaged in commerce.’’ While this distinction 
may not be of controlling importance, it should 


be mentioned. 
{ 69,140 
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consider them along with the advantages 
of improved service, safer operation, 
lower costs, etc., to determine whether 
the consolidation will assist in effectuating 
the overall transportation policy. Resolv- 
ing these considerations is a complex task 
which requires extensive facilities, expert 
judgment and considerable knowledge of 
the transportation industry. Congress left 
that task to the Commission ‘to the end 
that the wisdom and experience of that 
Commission may be used not only in con- 
nection with this form of transportation, 
but in its coordination of all other forms.’ 
79 Cong. Rec. 12207. ‘The wisdom and 
experience of that commission,’ not of the 
courts, must determine whether the pro- 
posed consolidation is ‘consistent with the 
public interest.’ [Citing cases]. If the 
Commission did not exceed the statutory 
limits within which Congress confined its 
discretion and its findings are adequate 
and supported by evidence, it is not our 
function to upset its order.” 


While this language was used with reference 
to consolidation in the motor truck industry, 
it is applicable here. 


[Competitive Effects] 


However, Minneapolis stresses the alleged 
stifling competition by the so-called oligo- 
polistic control by two major railroads of a 
strategic bridge line whose independence 
heretofore assured Minneapolis access to its 
most important gateway. It reasons that 
the mere recital in the findings of the Com- 
mission as to the extensive mileage, large 
revenues, and manifest prosperity of these 
two great railroad systems, compels the 
conclusion that the acquisition of Western 
would violate Section 1 of the Sherman Act 
and Section 7 of the Clayton Act. Minne- 
apolis contends, therefore, that the Commission 
must weigh the violation of the anti-trust 
laws against all other relevant factors and 
base its conclusion on adequate findings. 


At the outset, it may be observed that, 
merely because these two large railroad sys- 
tems have acquired a 240-mile railroad under 
joint control, does not in and of itself justify 
a finding that there will be an oligopolistic 
control which stifles competition. It is not 
the function of the Commission to determine 
whether the acquisition of Western by these 
two railroads will violate the anti-trust laws. 
The Commission has not attempted to do 
so and can make no definitive decision as to 
whether or not the contemplated transac- 
tion will result in a restraint of trade or a 
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monopoly which is forbidden by law. McLean 
Trucking Company v. United States, supra 
[1944-1945 Trape Cases { 57,203], 321 U. S. 
at 79. 


[Public Interest] 


Suffice it to say that the Commission did 
give due consideration to the effect of the 
acquisition on competing carriers and the 
possible curtailment of competition, and 
weighed such factors as against the broad 
question of public interest. We recognize 
that the Commission’s expertise is not in- 
fallible, but where there is no question as to 
the Commission’s having given consideration 
to the effect of curtailing competition in the 
light of the National Transportation Act, 
and where its conclusions are not without 
substantial foundation, we cannot substitute 
our judgment for that of this administrative 
agency. Whether dire competitive conse- 
quences will occur, as predicted by Minne- 
apolis and Nickel Plate by reason of the 
acquisition approved by the Commission, is 
a matter to which its attention was directed. 
It concluded that any adverse competitive 
results were far outweighed by the safe, 
adequate and efficient services which would 
inure to the public as a result of such ac- 
quisition. 


[Hearing Before the Commission] 


Minneapolis next urges that its application 
was not given a true comparative considera- 
tion by the Commission. The Commission 
pointed out that the proceedings before it 
concerned two applications for control. The 
two applications were consolidated and sub- 
mitted on a single record and disposed of 
in one decision. Apparently the lack of con- 
tract by Minneapolis with the trustees did 
not deprive it of a full and complete hearing 
before the Commission. As noted above, 
the Commission considered the advantages 
and disadvantages of integration of Western 
with Minneapolis, and with respect thereto 
it considered and weighed the reasons why 
the Santa Fe and Pennsylvania proposal was 
more consistent with public interest. We 
cannot say that the Commission acted arbi- 
trarily, or that it did not evaluate the two 
competing proposals in light of the public 
interest. The advantages to Minneapolis in 
adding Western to its railway system seems 
apparent. No doubt Minneapolis would be 
materially strengthened by its proposed in- 
tegration with Western. But obviously the 
advantages to Minneapolis was only one of 
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the considerations and factors which the 
Commission had to weigh and evaluate. 


[Proposed Integration of Carriers] 


The plan which Minneapolis proposes is 
to abolish Western as an independent car- 
rier, and that plan is strongly opposed, not 
only by the carriers and other defendants 
who have intervened herein, but also by 
many communities and industries in Illinois 
and Iowa, as well as the employees of West- 
ern. The removal of the offices of Western 
and its key personnel to Minneapolis is 
strongly protested. The large savings which 
allegedly were to follow upon an integration 
of Minneapolis and Western, as asserted by 
Minneapolis, was weighed and considered 
by the Commission. Likewise, the alleged 
economic harm which would ensue to other 
carriers under Minneapolis’ plan to establish 
coordinated schedules between it and the 
many other lines which intersect with West- 
ern was considered by the Commission. 
Whether upon integration there would be 
such a diversion of traffic to Minneapolis 
which would be harmful to other carriers is 
a matter that the Court should not attempt 
to determine. Such questions are peculiarly 
for the Commission to decide, and we can- 
not say that the evidence as to such harm 
is not substantial. It may be noted that, of 
the $1,770,945 reduction in combined operat- 
ing expense of Minneapolis and Western if 
integration took place, $1,327,062 would re- 
sult from the elimination of some 256 posi- 
tions now occupied by employees of Western. 
Whether such economies outweigh the al- 
leged detriment to Western’s employees, to 
its local industries and communities, and 
to other carriers, is also a matter which is 
clearly within the sound judgment of the 
Commission. 


[Protection for Competitors] 


Nickel Plate’s principal contention is that 
the Commission failed to make adequate 
findings on the general competitive situa- 
tion, primarily with reference to the eastern 
territory of the United States. Nickel Plate 
states that the Commission’s failure to 
analyze the effect on competition when rail- 
roads the size of Pennsylvania and Santa 
Fe take over Western and fail to make 
specific findings in that regard, is fatal to 
the validity of its order. However, the 
Commission was fully cognizant of the com- 
petitive situation in the light of the proposed 
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acquisition, but it concluded that the other 
carriers’ interchanging traffic with Western 
would not be injured. It specifically empha- 
sized the protection which would be afforded 
carriers exchanging traffic with Western in 
view of the checks and balances ingrained 
in a system where the ownership is divided 
equally between the largest connecting car- 
rier in the East and the largest in the West. 
If the Commission is sound in its prediction 
that the connecting and immediate compet- 
ing carriers of Western will not be injured 
by the acquisition and that competition 
generally will not be unduly curtailed, it 
would not seem necessary for the Commis- 
sion to discuss the question of any alleged 
monopolistic threat to the eastern railroads 
or as to the nation as a whole. None of the 
so-called eastern railroads have intervened 
here. Moreover, it may be pointed out that 
Western is not the only strategic bridge line 
from the Middlewest to the eastern carriers. 
There are other carriers that bisect the 
same east and west area and are in direct 
competition with Western. Such factors 
were undoubtedly given due consideration 
by the Commission. We cannot say that 
the Commission’s conclusion that the patent 
self-interest of these two large railroads, 
with the restrictions imposed upon them in 
the ownership of Western’s operations as an 
independent railroad tends to insure an op- 
eration which will be consistent with the 
public interest, is erroneous. 


[Economic Incentive] 


The Commission specifically found that 
“Public interest demands that the present 
policies of Western in all respects be con- 
tinued.” It concluded that this result would 
be attained if the two carriers which had 
contributed the greatest volume of traffic 
with Western, one from the East and one 
from the West, should be accorded joint 
ownership. As stated, it appears that some 
70% of Western’s interline traffic is ex- 
changed with these two railroads. This con- 
stitutes about two-thirds of Western’s total 
trafic. Nickel Plate has not substantiated 
its position that the Commission acted arbi- 
trarily in denying it the right to participate 
in the ownership of Western’s stock. The 
Commission concluded that “Any reduction 
in the ownership interest of the Santa Fe 
and the Pennsylvania by the inclusion of 
other carriers in the control of Western 
would be accompanied by an equivalent re- 
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duction in their economic incentive for 
future development of Western and the ter- 
ritory served by it.” That this deduction is 
a sound appraisal of the situation cannot be 
characterized as unsupported by the. evi- 
dence. It is entirely reasonable to expect 
that the two carriers, which are largely re- 
sponsible for the excellent condition of 
Western today, will, by sheer self-interest, 
continue with the same incentive in. the 
future. 


[Commission's Order Binding] 


The Commission might have granted the 
application of Minneapolis for sole control 
and ownership, which was strenuously op- 
posed by all those carriers who wanted 
Western to remain independent and neutral. 
The Commission might have authorized the 
Rock Island and the Nickel Plate to join 
the Pennsylvania and the Santa Fe in joint 
ownership and control of Western. The 
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Commission concluded that the application of 
Pennsylvania and Santa Fe was consistent 
with the public interest and should be granted. 
That, we think, under the evidence and the 
law, it had power to do; and, even if that 
conclusion was wrong, it cannot be said to 
be arbitrary or capricious, and is therefore 
binding upon this Court. 


[Order Supported by Evidence] 


We have fully considered all of the other 
arguments and contentions of the parties 
and conclude that they are, likewise, with- 
out merit. The Commission’s Order is based 
on adequate findings supported by substan- 
tial evidence in the record before it. 


[Petitions Dismissed] 


The petitions are dismissed and the tem- 
porary restraining order is discharged. A 
stay of 30 days is granted. 


Appellant v. Humble Oil & Refining Com- 


In the United States Court of Appeals for the Fifth Circuit. No. 16780. Dated Sep- 


tember 22, 1958. 


Petition for rehearing denied and opinion corrected, April 30, 1959. 


Appeal from the United States District Court for the Eastern District of Texas. 
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Before Rives, Jones and Wispom, Circuit Judges. 


[Multiple Claims] 


Rives, Circuit Judge [In full text except for 
omissions indicated by asterisks]: “Jet drill- 
ing” of oil and gas wells, broadly speaking, 
is the subject of this controversy presented 
by the appellant against the appellee in mul- 
tiple claims listed as follows. 


ZA Infringement of Patent No. 2,380,112 
and reissue patent thereof Reissue Patent 
No. 23,416; 


“2. Violation of Confidential Relation- 
ship; 

“3. Unjust Enrichment; 

“4. Unfair Competition and Unfair 
Trade Practices; 

“5. Violation of Monopoly or Anti- 


trust laws of The State of Texas and The 
United States.” 


[Prior Proceedings] 


The complaint prays for the recovery of 
damages in the amount of some two hun- 
dred fifty million dollars, plus an accounting 
for damages suffered since the filing of the 
complaint which appellant in brief states are 
“staggering in comparison to the paltry sum 
asked for up to 1953.” The trial in the dis- 
trict court consumed some five weeks, fol- 
lowed by lengthy oral arguments, written 
briefs, and some eighteen months of consid- 
eration. The district court then entered full 
and lengthy findings of fact and conclusions 
of law, along with judgment for the defend- 
ant. The record on appeal consists of more 
than 4200 pages and 275 exhibits and the 
briefs and arguments comprise some 800 
pages. In addition, the plaintiff-appellant 
has pending in the District Court for the 
Southern District of Texas other actions 
for infringement of the patent in suit against 
Hughes Tool Company, Reed Roller Bit 
Company, and Hunt Tool Company. In 
short, this litigation is of a magnitude be- 
fitting the State of Texas. Except however, 
for such tremendous volume, the legal prin- 
ciples appear not too difficult. 


* OF OX 


Appellant argues and insists on some 
forty-two “Points on Appeal,” in the course 
of which it attacks all or nearly all of the 
ninety separate findings of fact by the dis- 
trict court and its twelve conclusions of law. 
Actually, at the conclusion of the trial, each 
party had, at the request of the court, sub- 
mitted proposed findings of fact and con- 
clusions of law, and the district court finally 
adopted those submitted by the defendant. 
That practice is not unusual and is entirely 
proper. Further, Rule 52(a), Federal Rules 
of Civil Procedure, has application to the 
effect of such findings as those of the court. 
Nevertheless, we must say that findings and 
conclusions which represent the independent 
judicial labors and study of the district 
judge are more helpful to this Court. We 
do not find it necessary to review each of 
the numerous findings and conclusions, but 
pass directly to a few simple propositions 
which we find determinative of the result 
of this appeal. 

AP ne 


* * * We agree with the district court 
that the appellee has not infringed ap- 
pellant’s patent. Further, we agree with the 
disposition by the district court of the claims 
other than for patent infringement. 

The district court went further, and, in 
line with the admonition of the Supreme 
Court,’ passed on the validity of the patent, 
and held it invalid. That finding is not 
essential to the disposition of the issues in 
this case. The issues are so far flung and 
broadly drawn, that we have not satisfied 
ourselves as to the validity of the claims 
limited to the form of combination bit shown 
in the patent. For purposes of this case, 
it is enough to hold, as we do, that the 
claims must be so limited to a combination 
bit constructed substantially in accordance 
with the drawings and the descriptive lan- 
guage in the patent specification. The judg- 
ment of the district court is therefore 
Affirmed. 


1 Reported as Kinnear-Weed Corp. v. Humble 
Oil & Refining Co. [1957 TRADE CASES 
{ 68,743], 1956, 150 F. Supp. 143-163. 
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[ff 69,142] United States v. Maryland State Licensed Beverage Association, Inc., 
et al. 

In the United States District Court for the District of Maryland. Civil Action No. 
9122. Filed September 16, 1958. 


Case No. 1302 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Fixed Prices by Agreement.—Various wholesale liquor dealers and a trade association 
were prohibited by a consent decree from entering into any agreement among themselves 
or with any wholesalers or retailers to fix or maintain prices, markups, margins of profit, 
terms or conditions at whicn alcoholic beverages not manufactured by such defendants 
were sold or offered for sale to third persons. The defendants were also enjoined from 
entering into any agreement among themselves or with any other person to suggest or 
otherwise influence the prices at which sales of alcoholic beverages should be made to any 
Monopoly County (County Liquor Control Board or Department of Liquor Control selling 
alcoholic beverages under a county dispensary system in the State of Maryland). 


See Combinations and Conspiracies, Vol. 1, f 2011.181. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Refusal to Deal.—Various wholesale liquor dealers and a trade association were pro- 
hibited by a consent decree from entering into any agreement among themselves or with - 
any other person to (1) boycott or otherwise refuse to deal with any person engaged 
in the purchase, sale or distribution of alcoholic beverages or (2) induce, compel or coerce 
any person to boycott or otherwise refuse to deal with any person engaged in the purchase, 
sale or distribution of alcoholic beverages in the State of Maryland. The trade asso- 
ciation was individually prohibited from inducing, compelling or coercing any person 
to boycott or otherwise refuse to deal with any person engaged in the purchase, sale or 
distribution of alcoholic beverages. 


See Combinations and Conspiracies, Vol. 1, J 2011.262. 


Combinations and Conspiracies—Resale Price Fixing—Consent Decree—Practices 
Enjoined—Coercion and Intimidation—Various wholesale liquor dealers and a trade 
association were prohibited by a consent decree from entering into any agreement to 
(1) induce or coerce any person to adopt prices at which alcoholic beverages should be 
sold to third persons, or (2) induce or coerce any manufacturer to refuse to make 
sales directly to any Monopoly County, require that sales to Monopoly Counties be made 
through wholesalers, or make sales to any Monopoly County upon the condition that it 
resell at a suggested price. The defendants were individually prohibited from (1) urging 
Or coercing any manufacturer to establish resale prices, (2) communicating with any 
person for the purpose or with the effect of urging or coercing any manufacturer or 
wholesaler to refrain from selling to any person, (3) promoting the sale of specific brands 
upon the condition that the manufacturer establish resale prices or boycott certain persons, 
and (4) refusing to buy or promote the sale of, or hindering the sale of, alcoholic beverages 
for the purpose or with the effect of urging or coercing the manufacturer to establish 
resale prices or boycott certain persons. 


See Combinations and Conspiracies, Vol. 1, { 2011.091; Resale Price Fixing, Vol. 1, 
{ 3015.70, 3015.80. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Activities—Coercion and Enforcement Provisions.—A trade association composed 
of wholesale liquor dealers was prohibited by a consent decree from (1) discussing, 
evolving, or acting upon any matter or thing enjoined by any provision of the decree in 
any meeting of its members, officers, directors or any committee meeting of the associa- 
tion, (2) accepting financial contributions from any manufacturer, non-member wholesaler 
or another non-member association, (3) having as a member any person not engaged in 
the business of wholesaling alcoholic beverages, (4) organizing, being a member of. or 
participating in any organization the purposes of which were contrary to any provision 
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of the decree, (5) maintaining any plan or program the purpose or effect of which was 
to police or enforce prices of alcoholic beverages, and (6) inducing or coercing any person 
to adopt or enforce adherence to prices, terms or conditions at which alcoholic beverages 
would be sold. 


See Combinations and Conspiracies, Vol. 1, § 2017.121, 2017.198, 2017.300. 


Department of Justice Enforcement and Procedure—Consent Decree—Permissive 
Provisions—Proposing Legislation—Exclusive Distributorship.—A consent decree entered 
against various wholesale liquor dealers and a trade association provided that nothing in 
the decree should be deemed to prohibit the defendants from proposing or supporting 
legislation or the adoption of local, state, or federal regulations relating to the purchase, 
sale or distribution of alcoholic beverages or from individually taking action required by 
local, state, or federal legislation or regulation. It was further provided that nothing 
contained in certain specific sections of the decree should be construed to prohibit any 
defendant, acting as a wholesaler or manufacturer, from entering into a contract: desig- 
nating it or another wholesaler as a distributor on an exclusive basis or otherwise. How- 
ever, it was provided that such designation should not directly or indirectly prevent any 
Monopoly County from acquiring alcoholic beverages direct from any source. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.48. 


Department of Justice Enforcement and Procedure—Consent Decree—Contingent 
Provisions—Cancellation of Fair Trade Contracts—Dissemination of Price Information.— 
A consent decree entered against various wholesale liquor dealers and a trade association 
provided that upon the entry of a final judgment against one or more liquor manufac- 
turers (named as defendants in the complaint but not parties to instant decree) requiring 
a suspension of fair trading in the State of Maryland for any period of time, each con- 
senting wholesaler who sold alcoholic beverages included in such suspension, shall (1) 
within 30 days after entry of such final judgment, cancel all fair trade contracts which 
fix the resale price of such alcoholic beverages and give to all Maryland licensed retailers 
notice of such cancellation, informing each retailer that it should individually determine 
the resale price without reference to fair trade prices, (2) be enjoined from entering into 
or adhering to any fair trade contract, (3) be enjoined from disseminating to any person 
price lists or other price information containing suggested resale prices, except as provided 
by Article 2B, § 109, Annotated Code of Maryland, 1957, which directs the Comptroller 
to require the filing of schedules of prices and proposed price changes, and (4) be enjoined 
from policing or otherwise enforcing suggested retail prices or conditions at which such 
alcoholic beverages are to be sold or offered for sale. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8341.20, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; William D. Kilgore, 
Jr., Attorney, Department of Justice; Leon H. A. Pierson, United States Attorney; and 
Charles F. B. McAleer, Wilford L. Whitley, Jr., John H. Earle, and John C. Fricano, 
Attorneys, Department of Justice. 

For the defendants: John Henry Lewin, Baltimore, Md., for Maryland Institute of 
Wine and Spirit Distributors, Inc.; John Henry Lewin and Read McCaffrey, Baltimore, 
Md., for McCarthy-Hicks, Inc.; John Henry Lewin and Zanvyl Krieger, Baltimore, Md., for 
Churchill, Ltd.; John Henry Lewin and Stanley H. Wilen, Baltimore, Md., for Embros 
Wine Co., Inc.; Eugene M. Feinblatt, Baltimore, Md., for The Madera Bonded Wine & 
Liquor Co.; John Henry Lewin and Louis Hoffman, Baltimore, Md., for Reliable Liquors, 
Inc.; and A. Adgate Duer, Baltimore, Md., for Gillette-Wright, Inc. 


Final Judgment entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein and without admission by any party 
with respect to any such issue; and the 
Court having considered the matter and 
being duly advised; 


[Consent Decree] 


Roszet C. Tuomsen, District Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on September 11, 1956, and the plaintiff and 
the defendants, by their respective attor- Now, Therefore, upon consent of all the 
neys, having severally consented to the parties hereto, it is hereby 
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Ordered, Adjudged and Decreed, as fol- 
lows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of all parties signatory 
hereto. The complaint states claims upon 
which relief may be granted against the 
defendants signatory hereto under Sections 
1 and 2 of the Act of Congress of July 2, 
1890, entitled “An act to protect trade and 
commerce against unlawful restraint and 
monopolies,” commonly known as the Sher- 
man Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” means an individual, part- 
nership, firm, corporation, association, trus- 
tee or any other business or legal entity, 
including County Liquor Control Boards 
and Departments of Liquor Control; 


(B) “Alcoholic Beverage” means any 
whiskey, rum, gin, brandy, cordial, wine, 
cider, alcohol or any other spiritous, vinous, 
malt or fermented liquor, liquid or com- 
pound, by whatever name called, containing 
one-half of one per centum or more of 
alcohol by volume, which is fit for beverage 
purposes, except any brewed alcoholic bev- 
erage including beer, ale, porter, and stout; 


(C) “Manufacturer” means a person who 
operates a plant within the United States 
for distilling, rectifying, blending, ferment- 
ing or bottling any alcoholic beverage, or 
imports into the United States any alcoholic 
beverage from outside the United States, or 
is a distributor selling to a wholesaler for 
resale to a retailer; 


(D) “Wholesaler” means any person en- 
gaged in the business of purchasing or 
acquiring alcoholic beverages from manu- 
facturers for resale or distribution to re- 
tailers or other purchasers for resale; 

(E) “Retailer” means any person en- 
gaged in the business of selling alcoholic 
beverages to consumers; 

(F) “Consenting defendants” means the 
defendants signatory hereto and each of them; 

(G) “Monopoly County” means any County 
Liquor Control Board or Department of 
Liquor Control selling alcoholic beverages 


under a county dispensary system in the 
State of Maryland. 
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III 
[Applicability] 


The provisions of this Final Judgment 
applicable to any consenting defendant shall 
apply to such defendant, its officers, agents, 
servants, employees, subsidiaries, successors 
and assigns, and to those persons in active 
concert or participation with such defend- 
ant who receive actual notice of this Final 
Judgment by personal service or otherwise. 
For the purpose of this Final Judgment, a 
defendant and its respective officers, agents, 
servants and employees shall be deemed to 
be one person. 


IV 
[Price Fixing—Boycotting | 


(A) The consenting defendants are jointly 
and severally enjoined and restrained from 
entering into, adhering to, maintaining, fur- 
thering, or reviving, directly or indirectly, 
any contract, agreement, understanding, plan 
or program among themselves, or with any 
wholesaler or group of wholesalers or with 
any retailer or group of retailers, to: 


(1) Control, fix, adopt, stabilize or main- 
tain prices, markups, margins of profit, 
terms or conditions at which alcoholic bev- 
erages not manufactured by such defendant 
are sold or offered for sale to third persons 
in the State of Maryland; 


(2) Induce, compel or coerce, or attempt 
to induce, compel, or coerce, any person to 
establish, adopt, issue, adhere to, or to 
police or enforce adherence to prices, mark- 
ups, margins of profit, terms or conditions 
at which alcoholic beverages not manufac- 
tured by such defendant shall be sold or 
offered for sale to third persons in the 
State of Maryland. 


(B) The consenting defendants are jointly 
and severally enjoined and restrained from 
entering into, adhering to, maintaining, fur- 
thering, or reviving, directly or indirectly, 
any contract, agreement, or understanding, 
plan or program among themselves, or with 
any other person, to 

(1) Boycott or otherwise refuse to deal 
with, or threaten to boycott or otherwise 
refuse to deal with, any person engaged in 
the purchase, sale or distribution of alco- 
holic beverages in the State of Maryland; 

(2) Induce, compel or coerce, or attempt 
to induce, compel or coerce, any person to 
boycott or otherwise refuse to deal with 
any person engaged in the purchase, sale or 
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distribution of alcoholic beverages in the 
State of Maryland; 


(3) Induce, compel or coerce, or attempt 
to induce, compel or coerce, any manufac- 
turer to refuse to make sales of alcoholic 
beverages directly to any Monopoly County 
or to require sales to said Monopoly Coun- 
ties to be made through wholesalers; 


(4) Suggest, designate, prescribe or other- 
wise influence, or attempt to influence, the 
price or prices at which sales of alcoholic 
beverages shall be made by manufacturers 
or wholesalers to any Monopoly County; 


(5) Induce, compel or coerce, or attempt 
to induce, compel or coerce, any manufac- 
turer or wholesaler to make sales to any 
Monopoly County upon the condition or 
understanding that said Monopoly County 
resell alcoholic beverages at a suggested, 
prescribed or designated price or prices, or 
otherwise require said Monopoly County to 
resell at a suggested, prescribed or desig- 
nated price or prices. 


[Permissive Provision] 


Nothing in this Final Judgment shall be 
deemed to prohibit the said defendants 
from proposing or supporting legislation or 
the adoption of local, state, or federal regu- 
lations, relating to the purchase, sale or 
distribution of alcoholic beverages or from 
individually taking action required by local, 
state or federal legislation or regulation. 


V 
[Resale Price Fixing] 


Each of the consenting defendants is 
enjoined and restrained from, directly or 
indirectly: 

(A) Urging, compelling or coercing any 
manufacturer to establish, adopt, issue, ad- 
here to, or police or enforce adherence to 
minimum or suggested resale prices, mark- 
ups, margins of profit, terms or conditions 
of sale at which alcoholic beverages are sold 
or offered for sale in the State of Maryland; 

(B) Communicating with any manufac- 
turer, wholesaler or other person for the 
purpose or with the effect of urging, com- 
pelling or coercing any manufacturer or 
wholesaler to refrain from selling alcoholic 
beverages to any person or to any group or 
class of persons; “ 

(C) Promoting the sale of, or giving pref- 
erence to, or urging, compelling or coercing, 
or attempting to urge, compel or coerce 
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any person to promote the sale of, or give 
preference to, specific brands of alcoholic 
beverages not manufactured by such de- 
fendant upon any condition, agreement or 
understanding, that the manufacturer there- 
of establish, adopt, issue, adhere to, or 
police and enforce adherence to minimum 
or suggested resale prices, markups, mar- 
gins of profit, terms or conditions of sale 
thereof, or boycott or otherwise refuse to 
deal with persons engaged in the purchase, 
sale or distribution of alcoholic beverages; 


(D) Refusing to buy, refusing to promote 
the sale of, or in any manner hindering the 
sale of, or urging, compelling or coercing, 
or attempting to urge, compel or coerce 
any other person to refuse to buy, refuse to 
promote or in any manner hinder the sale 
of alcoholic beverages not manufactured by 
such defendant for the purpose or with the 
effect of urging, compelling or coercing 
the manufacturer thereof to establish, adopt, 
issue, adhere to, or police and influence ad- 
herence to minimum or suggested resale 
prices, markups, margins of profit, terms 
or conditions of sale thereof, or boycott or 
refuse to deal with any person engaged in 
the purchase, sale or distribution of alco- 
holic beverages. 


VI 
[Permissive Provision] 


Nothing in Subsections (B)(1) and (2) 
of Section IV, or Subsections (B) and (D) 
of Section V, shall be construed to pro- 
hibit any consenting defendant, acting as 
a wholesaler or manufacturer, from nego- 
tiating, entering into and adhering to a con- 
tract designating said defendant or another 
wholesaler as a distributor, on an exclusive 
basis or otherwise; provided, however, that 
such designation shall not directly or indi- 
rectly prevent any monopoly county from 
acquiring alcoholic beverages direct from 
any source. 

VII 
[Fair Trade—Price Lists] 


Upon the entry of a Final Judgment in 
this case not subject to further appeal 
against one or more of the defendant manu- 
facturers named as such in the complaint 
in this case requiring a suspension of fair 
trading in the State of Maryland for any 
period of time, each consenting defendant 
wholesaler as to alcoholic beverages in- 
cluded in such suspension which it sells, for 
and during the period of sttch suspension, 
shall: 
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(A) Within thirty days after the entry of 
such Final Judgment, cancel all fair-trade 
contracts to which he is a party and which 
fix or control the resale price of such alco- 
holic beverages and shall give to all Mary- 
land licensed retailers handling such products 
notice of such cancellation and termination, 
informing each of them that the retailer 
shall individually determine his resale price 
without reference to fair-trade prices there- 
tofore established thereon; 


(B) Be enjoined and restrained from en- 
tering into or adhering to any fair-trade 
contract; 

(C) Be enjoined and restrained from dis- 
seminating or preparing for dissemination 
to any person price lists or other price 
information containing minimum or sug- 
gested resale prices, markups, margins of 
profits, terms or conditions at which such 
alcoholic beverages are to be resold or 
offered for sale, except as provided by 
Article 2B, Section 109 of the Annotated 
Code of Maryland. 


(D) Be enjoined and restrained from 
shopping, policing, reporting, or otherwise 
enforcing, minimum or suggested retail 
prices, markups, margins of profit, terms 
or conditions at which such alcoholic bev- 
erages are to be sold or offered for sale. 


VIII 
[Trade Association Activities] 

The defendant Maryland Institute of 
Wine and Spirit Distributors, Inc. is en- 
joined and restrained from: 

(A) Discussing, evolving or acting upon 
any matter or thing enjoined and restrained 
by any provision of this Final Judgment in 
any meeting of its members, officers, direc- 
tors or any committee meeting of the 
Association; 

(B) Accepting financial contributions from 
any manufacturer, non-member wholesaler 
or another non-member association; 

(C) Having as a member any person not 
engaged in the business of wholesale sales 
of alcoholic beverages; 

(D) Organizing, being a member of, or 
participating in any trade association or 
other organization, the purposes or func- 
tions of which are contrary to any provision 
of this Final Judgment; 

(E) Maintaining any plan, program, shop- 
ping service or other means the purpose or 
effect of which is to determine, report to 
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any person, police, supervise or enforce 
prices of alcoholic beverages in the State 
of Maryland} 


(F) Inducing, compelling or coercing, or 
attempting to induce, compel or coerce, any 
person to establish, adopt, issue, adhere to, 
or to police or enforce adherence to prices, 
markups, margins of profits, terms or con- 
ditions at which alcoholic beverages will be 
sold or offered for sale; 


(G) Inducing, compelling or coercing, or 
attempting to induce, compel or coerce, any 
person to boycott or otherwise refuse to 
deal with any person engaged in the pur- 
chase, sale or distribution of alcoholic 
beverages. 


IX 
[Enforcement and Compliance] 


(A) For the purpose of securing compli- 
ance with this Finz! Judgment and for no 
other purpose, duly authorized representa- 
tives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral, or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to any defendant, made 
to its principal office, be permitted: 


1. Access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final Judg- 
ment; and 


2. Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters; 


(B) Upon receipt of a written request of 
the Attorney General, or the Assistant At- 
torney General in charge of the Antitrust 
Division, the defendant shall submit such 
reports in writing to the Department of 
Justice with respect to matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of 
said Judgment; 

(C) No information obtained by the means 
provided in this Section IX shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal pro- 
ceedings to which the United States is a 
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party for the purpose of securing compli- 
ance with this Final Judgment or as other- 
wise required by law. 


x 
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Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 


Judgment, for the modification of any of 
the provisions thereof, for the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof. 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 


[] 69,143] United States v. R. P. Oldham Company, et al. 


‘ In the United States District Court for the Northern District of California, Southern 
Division. Civil No. 36385. Filed September 17, 1958. 


Case No. 1338 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Export and 
Import Control—Allocation of Markets and Customers.—An exporter of Japanese wire 
nails to the United States was prohibited by a consent decree from entering into any 
agreement with any person to (1) allocate sales territories in the United States among 
importers or among Japanese exporters with respect to Japanese wire nails or (2) de- 
termine or fix the amount of Japanese wire nails to be sold in the United States or in 
any sales territory in the United States. 


See Combinations and Conspiracies, Vol. 1, { 2005.468, 2005.718. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Export and 
Import Control—Discriminations—Refusal to Sell—An exporter of Japanese wire nails 
to the United States was prohibited by a consent decree from entering into any agreement 
with any person to restrict or prevent any person in the United States from buying or 
selling Japanese wire nails. The exporter was also enjoined from (1) urging or suggesting 
that any Japanese rod-maker, nail-maker, or exporter refuse to sell wire rods or wire nails 
to any person in the United States, (2) purchasing from any Japanese exporter except 
when it was represented that such exporter was selling to all United States importers 
without discrimination, (3) purchasing from any Japanese exporter with the knowledge 
that the nails were not being sold to all United States importers without discrimination, 
(4) refusing to sell Japanese wire nails, to the extent that they were available, to any 
United States importer who was financially able to purchase such nails, in pursuance of 
any agreement to exclude any United States importer from dealing in Japanese wire 
nails, and (5) discriminating in the sale or in the terms and conditions of sale among 
importers. 

See Combinations and Conspiracies, Vol. 1,  2005.630, 2005.718, 2005.785. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Export and 
Import Control—Price Fixing—An exporter of Japanese wire nails to the United States 
was prohibited by a consent decree from entering into any agreement with any other 
person to fix, establish, or stabilize prices at which importers bought or sold Japanese wire 
nails in the United States and from entering into any agreement or common course of 
action with any importer to fix prices at which importers bought Japanese wire nails from 
Japanese exporters, rod-makers or nail-makers. 


See Combinations and Conspiracies, Vol. 1, J 2005.718, 2011.181. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Export and 
Import Control—Exclusive Dealing.—An exporter of Japanese wire nails to the United 
States was prohibited by a consent decree from entering into any agreement with any other 
person to select or determine what persons in the United States should be permitted to 
buy Japanese wire nails. The exporter was also enjoined from accepting any exclusive or 
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semi-exclusive arrangement for the purchase or sale of Japanese wire nails and from com- 
municating with any importer for the purpose of determining what persons should not be 


allowed to buy Japanese wire nails for sale and distribution in the United States. 
See Combinations and Conspiracies, Vol. 1, { 2005.690, 2005.718, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and William iDE 
Kilgore, Jr., Baddia J. Rashid, Lyle L. Jones, Jr., Marquis L. Smith and Gerald F. 


McLaughlin. 


For the defendant: Irvin Goldstein, San Francisco, Calif. 


Final Judgment as to Defendant 
Ataka New York, Inc. 


[Consent Decree] 


ALBerT E. WOLLENBERG, District Judge [In 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on April 25, 1957, and the defendant Ataka 
New York, Inc., having appeared and filed 
its answer to such complaint denying the 
substantive allegations thereof; the parties 
signatory hereto through their respective 
attorneys having consented to the entry of 
this Final Judgment without trial or adju- 
dication of any issue of fact or law therein, 
and without any admission by any such 
party with respect to any such issue; 

Now, Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of such parties, it is hereby 

Ordered, Adjudged and Decreed as fol- 


lows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the sub- 
ject matter of this action and of the parties 
signatory hereto. The complaint states 
claims for relief against the defendant Ataka 
New York, Inc., under Section 1 of the Act 
of Congress of July 2, 1890, entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies” com- 
monly known as the Sherman Act, as 
amended, and under Section 73 of the Act 
of Congress of August 27, 1894, entitled 
“An Act To reduce taxation, to provide 
revenue for the Government and for other 
purposes,’ commonly known as the Wilson 
Tariff Act, as amended, 


II 
[Definitions] 
As used herein: 


(A) “Japanese wire nails” means bright 
common nails, bright smooth box. nails, 
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bright casing nails, and bright finishing 
nails manufactured in Japan by Japanese 
nail-makers; 

(B) “Person” means an individual, part- 
nership, firm, association, corporation, or 
any other legal entity; 

(C) “Importer” means a person engaged 
in the business of purchasing or acquiring 
nails from Japanese nail-makers or Japa- 
nese exporters for resale to wholesalers 
located on the West Coast of the United 
States; a Japanese exporter who sells nails 
in the United States directly to wholesalers 
is an importer with respect to such sales; 

(D) “Japanese exporter” means a person 
and its agents, subsidiaries or affiliates in 
the United States who arrange for the ex- 
port of Japanese wire nails to importers in 
the United States; 

(E) “Japanese rod-maker’” means a steel 
mill located in Japan which manufactures 
wire rod from which Japanese wire nails 
are made; 


(F) “Japanese nail-maker” means a nail 
manufacturer located in Japan which manu- 
factures wire nails from wire rod purchased 
from Japanese rod-makers. 


Ill 
[Applicability] 


The provisions of this Final Judgment 
applicable to the defendant Ataka New 
York, Inc., shall apply as well to its suc- 
cessors, assigns, affiliates, subsidiaries, of- 
ficers, directors, servants, employees and 
agents, and to all persons in active concert 
or participation with defendant Ataka New 
York, Inc., who receive actual notice of this 
Final Judgment by personal service or 
otherwise. 


IV 
[Export and Import Control] 


Defendant Ataka New York, Inc., is en- 
joined and restrained from, directly or 
indirectly, entering into, adhering to, main- 
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taining, furthering or claiming any rights 
under, any agreement, understanding, plan, 
program or common course of action with 
any other person: 

(A) To select or determine what per- 
sons in the United States should be permit- 
ted to buy Japanese wire nails; 

(B) To hinder, restrict, limit or prevent 
any person in the United States from buy- 
ing or selling Japanese wire nails; 

(C) To allocate sales territories in the 
United States among importers or among 
Japanese exporters with respect to Japa- 
nese wire nails; 

(D) To fix, establish or stabilize prices 
at which importers buy or sell Japanese 
wire nails in the United States; 

(E) To determine or fix the amount of 
Japanese wire nails to be sold in the United 
States or in any sales territory in the United 
States. 


As used in this Section IV, “any other 
person” does not include Ataka & Co., Ltd., 
Osaka and Tokyo, Japan, during such time 
as defendant Ataka New York, Inc., is 
owned by or under the effective control of 
said Ataka & Co., Ltd., or during such time 
as both of said companies are under’ the 
same ownership or effective control. 


V 
[Exclusive Dealing] 


Defendant Ataka New York, Inc., is en- 
joined and restrained from: 

(A) Urging or suggesting, directly or 
indirectly, to any Japanese rod-maker, 
Japanese nail-maker or Japanese exporter, 
other than Ataka & Co., Ltd., that such 
rod-maker, nail-maker or exporter refuse 
to sell wire rods or wire nails to any person 
or group of persons in the United States; 

(B) Accepting any exclusive or semi- 
exclusive agency or other exclusive or semi- 
exclusive arrangement for the purchase or 
sale of Japanese wire nails, other than from 
Ataka & Co., Ltd.; 

(C) Purchasing Japanese wire nails from 
any Japanese exporter, other than Ataka 
& Co., Ltd., except when such exporter 
represents that he is offering and selling 
Japanese wire nails without discrimination 
to all United States importers doing busi- 
ness on the West Coast; 

(D) Purchasing Japanese wire nails from 
any Japanese exporter, other than Ataka 
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& Co., Ltd., when defendant Ataka New 
York, Inc., has knowledge that such nails 
are not being offered and sold by'said ex- 
porter without discrimination to all United 
States importers doing business on the 
West Coast; 


(E) Entering into, adhering to, main- 
taining or furthering, directly or indirectly, 
any agreement, understanding, plan, pro- 
gram or common course of action with any 
other importer to fix, establish or stabilize 
prices at which importers purchase Japa- 
nese wire nails from Japanese exporters, 
Japanese rod-makers or Japanese nail-makers. 


VI 


Defendant Ataka New York, Inc., is en- 
joined and restrained from: 


(A) Refusing to sell Japanese wire nails, 
to the extent that they are available, to any 
United States importer financially able to 
purchase such nails, pursuant to any plan, 
agreement, understanding, program or com- 
mon course of action to exclude any United 
States importer from dealing in Japanese 
wire nails; 


(B) Discriminating in the sale or in the 
terms and conditions of sale of Japanese 
wire nails among importers; 


(C) Communicating, directly or indi- 
rectly, with any importer for the purpose of 
determining what other persons should or 
should not be allowed to buy Japanese 
wire nails for sale and distribution in the 
United States. 


VII 
[Inspection and Compliance| 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to defendant 
Ataka New York, Inc., made to its prin- 
cipal office, be permitted, subject to any 
legally recognized privilege: 


(A) Access, during office hours of de- 
fendant, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of defendant relating to 
any matters contained in this Final Judg- 
ment; 


| 69,143 


74,478 


(B) Subject to the reasonable conveni- 
ence of defendant and without restraint or 
interference from defendant, to interview 
officers or employees of defendant, who 
may have counsel present, regarding any 
such matters. 


Upon the written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
defendant shall submit such reports in writ- 
ing with respect to the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted in this Section VII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
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Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of secur- 
ing compliance with this Final Judgment 
or as otherwise required by law. 


VIil 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provi- 
sions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


[7 69,144] By-Buk Company, Respondent v. Printed Cellophane Tape Company, et 


al., Appellants. 


In the California District Court of Appeals, Second District, Division Three. Civ. No. 


21708. 


Appeal from a Judgment of the Superior Court of Los Angeles County. Haroxp C. 


SHEPHERD, Judge. 


Sherman Act and California Antitrust (Cartwright) Act 


Combinations and Conspiracies—Court Decree as Restraint of Trade—Exclusion from 
Trade—Machines Assembled by Appropriation of Trade Secrets—Enjoining Use of Similar 
Machines.—In an action by a manufacturer of pressure-sensitive adhesive tape against a 
former employee and a competitor for wrongfully appropriating trade secrets relating to the 
assembly of production machines, a decree by a trial court which enjoined the defendants 
from acquiring and using any machine which was similar to the machines manufactured 
and used by the plaintiff was held to be so broad that it was invalid as a restraint of trade 
in contravention of the Sherman Act and the California Antitrust Act. The reviewing 
court held that the manufacturer’s sole right was to a decree which would protect it 
against a wrongful use of its trade secrets; it had no right to an injunction which pro- 
hibited the defendants from producing, through proper means, the articles which its ma- 
chines were designed to produce. Others had assembled machines which would produce 
the same results and the defendants were free to acquire and use them in the production 
of die-cut masks and overlapping discs; the court could not, by decree, limit that right. 


See Combinations and Conspiracies, Vol. 1, J 2005.660. 

For the appellants: Harry J. Miller. 

For the respondent: Fulwider, Mattingly & Huntley and Henry Grivi. 
[Appeal] 


facturing certain machinery which was a 


Nourse, Judge pro tem* [In full text ex- 
cept for omissions tmdicated by asterisks]: 
Defendants appeal from a judgment enjoin- 
ing them from using, assembling, or manu- 


* Assigned by Chairman of Judicial Council. 
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trade secret of the plaintiff; ordering them 
to dismantle the machines assembled by 
them that embodied plaintiff’s trade secret 
and decreeing that the plaintiff is entitled 
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to damages, both compensatory and puni- 
tive, to be fixed upon an accounting herein- 
after to be had. 


[Parties | 


Prior to June of 1954 both the plaintiff 
and the defendants Gevirtz, doing business 
as copartners under the name of Printed 
Cellophane Tape Company, hereinafter 
called “Tape Company,” had engaged in 
the business of manufacturing and selling 
pressure-sensitive adhesive tape for indus- 
trial uses. 


In the spring of 1954 Homer G. Buck, 
one of the partners of plaintiff partnership, 
hereinafter called “Buck,” learned that a 
competitor, whose manufacturing operations 
were conducted in the eastern United States, 
was manufacturing and selling overlapping 
masking discs and die-cut masks of pres- 
sure-sensitive tape for use by manufacturers 
in masking certain parts of apparatus which 
they desired to shield from abrasives or paint. 
Desiring to produce a similar product Buck 
commenced experiments for the purpose of 
constructing machines or apparatus which 
would produce die-cut masks and overlap- 
ping masking discs. While Buck was in 
the process of developing these machines 
the defendant Robert Black, hereinafter 
called “Black,” entered plaintiff’s employ as 
a part-time employee and rendered some aid 
to Buck in the assembly of the machines 
upon which Buck was working. 


Black was a disabled veteran of World 
War II and was entitled to the benefits of 
Public Law 16, 78th Congress. On May 
lst plaintiff, hereinafter called “By-Buk,” 
entered into a contract with the Veterans 
Administration under which it undertook to 
accept “from time to time and within its 
own discretion in each case, disabled veter- 
ans of World War II for a course of train- 
ing on the job” which would render each 
employable as a “Die Maker (Steel Rule).” 
By the contract it agreed to provide compe- 
tent instruction to each trainee accepted. 
The agreement further provided that it 
might be terminated by the establishment 
or the Veterans Administration on 15 days’ 
notice and that each veteran accepted for 
training would be under the control and 
supervision of By-Buk and subject to the 
same rules and regulations “governing the 
conduct of other comparable employees.” 


1By agreement this wage schedule was not 
strictly adhered to. 
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(Italics ours.) On the same date Black en- 
tered plaintiff's employ to be trained as a 
die maker, 


At about that time there was prepared 
on a form of the Veterans Administration 
a schedule of the skills in which Black was 
to be trained, the time allotted to instruc- 
tion in each skill and a statement of the 
wages to be paid; the starting wage being 
$1.50 an hour and increasing in 6-month 
steps of $.25 an hour. After May lst Black 
continued to work with Buck on the as- 
sembling of the two machines and after 
their completion he operated the machines 
at times for the purpose of producing die- 
cut masks and overlapping discs. Buck, on 
several occasions both before and after May 
Ist, told Black that the processes of die- 
cutting masks and overlapping discs which 
were embodied in the machines were not 
to be disclosed to others and plaintiff at all 
times endeavored to prevent others from 
examining the machines and to keep its 
processes of producing the die-cut masks 
and overlapping discs secret. 

Black continued in his employment with 
By-Buk until June 1954 and during the pe- 
riod of his employment By-Buk gave him 
training in the various skills which it had 
undertaken to teach him. 


[Disclosure of Trade Secrets] 


On June 30, 1954, Black terminated his 
employment with the plaintiff and in Au- 
gust entered the employ of defendant Tape 
Company. Upon entering the employ of 
Tape Company Black disclosed to Tape 
Company and defendants Gevirtz plaintiff’s 
methods of producing die-cut masks and 
overlapping discs and, under their instruc- 
tions, constructed two machines which were 
substantially copies of plaintiff's machines. 


Upon the completion of these machines 
defendant Tape Company commenced the 
production of die-cut masks and overlap- 
ping discs and sold these articles to the 
trade in competition with the die-cut masks 
and overlapping discs produced by plaintiff. 
In producing these it used materials similar 
in those used by plaintiff. In its brochures 
sent to the trade in soliciting the sale of 
overlapping discs plaintiff had used a pic- 
ture showing a roll of overlapping discs and 
the hands of a person removing the discs 
from the carrier tape. It advertised its over- 
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lapping discs under the name of Kwiky 
Dots. In its brochures defendant Tape 
Company used substantially the same pic- 
ture of the hands removing the overlapping 
dots from the carrier as did the plaintiff * 
but gave its product the name of Pee-Cee 
Tapes. 


The court found the facts in substantial 
accordance with the facts we have stated. 
Each of the facts we have stated is sup- 
ported by substantial evidence. Other find- 
ings of the trial court which are attacked 
by appellant will be noted later in our dis- 
cussion of the case. 

KOK Ox 


[Defimtion of Trade Secrets] 


It was stipulated at the trial that all of 
the component parts of the machines de- 
veloped by plaintiff were standard parts 
which could be procured by anyone in the 
open market and defendants therefore con- 
tend that the finding of the trial court that 
the machines were unique or unusual is 
unsupported by the evidence. In making 
this assertion defendants misconceive what 
constitutes a trade secret. It is not neces- 
sary in order that a process of manufacture 
be a trade secret that it be patentable or 
be something that could not be discovered 
by others by their own labor and ingenuity. 
Restatement, Torts, volume 4, section 757, 
comment b, page 5, defines the term as 
follows: “A trade secret may consist of 
any formula, pattern, device or compilation 
of information which is used in one’s busi- 
ness, and which gives him an opportunity 
to obtain an advantage over competitors 
who do not know or use it... . Generally 
it relates to the production of goods, as, for 
example, a machine or formula for the pro- 
duction of an article.” 


The character of the secret if important 
to the business is not material but it must, 
as the term implies, be kept secret by the 
one who claims it. (Riess v. Sanford, supra, 
47 Cal. App. 2d 244, 246; Rest., Torts, vol. 4, 
§ 757, comment b, pp. 5, 6.) 


Under the evidence here plaintiff’s ma- 
chines clearly were trade secrets within 
the definition above quoted. The evidence 
shows that Buck, before commencing the 
development of the machines in question, 
attempted to learn of any machines which 
would produce the results which he desired, 


2? Defendants ceased the use of this picture 
prior to the commencement of the action. 
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i. e., the same results which had been ac- 
complished by an eastern competitor, but 
was unable to find any machines or plans 
for machines to guide him and that there- 
after he, by a system of trial and error, was 
able, by combining various parts, to pro- 
duce the results which he desired. The 
means of producing this result were em- 
bodied in the machines which he developed 
and these means he kept secret. 


The evidence further shows without con- 
flict that the defendant Tape Company did 
not and was unable to produce the products 
in question until, through the information 
divulged to it by Black, it copied plaintiff’s 
machines. It is undoubtedly true that if 
Tape Company had used the same thought, 
labor and ingenuity which were used by 
plaintiff it might have been able to secure 
the same results that plaintiff did. But this 
fact does not destroy plaintiff’s right not to 
have its processes wrongfully disclosed to 
others and used to its detriment. As said 
by the court in Herold v. Herold China & 
Pottery Co., 257 F. 911, 913 [169 C. C. A. 61]: 
“TS]Jecret formulas and processes are 
property rights which will be protected by in- 
junction, not only as against those who attempt 
to disclose or use them in violation of confi- 
dential, relations or contracts express or 
implied, but as against those who are par- 
ticipating in such attempt with knowledge 
of such confidential relations or contract, 
though they might in time have reached 
the same result by their own independent 
experiments or efforts.” Or, as said by Mr. 
Justice Holmes in Chicago Board of Trade 
v. Christie G. & S. Co., 198 U. S. 236 [25 
S. Ct. 637, 49 L. Ed. 1031]: “The plaintiff 
has the right to keep the work which it has 
done, or paid for doing, to itself. The fact 
that others might do similar work, if they 
might, does not authorize them to steal the 
plaintiff's.” 

There is likewise no merit in defendants’ 
claim that the trial court erred in permitting 
Buck to answer the question: “Were all 
these features that you have just testified 
to novel with you; in other words, were 
they new as far as you knew?” Defendants 
claim that the question of novelty was one 
to be determined upon the testimony of 
experts only and that the question called 
for expert testimony which the witness was 
unqualified to give. 
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We have not been cited to any authorities 
which hold that, in cases of this character, 
novelty can only be proven by expert testi- 
mony and in our opinion that is not the 
fact. It is further our opinion that novelty, 
in the sense that plaintiff’s process was con- 
ceived by him and was unknown to others, 
was proven by the testimony of Buck as to 
his research and his trial and error methods 
of developing the machines in question. Fur- 
ther, the question did not call for any opin- 
ion of the witness as to whether or not the 
machines were novel, but only as to his 
knowledge as to the existence of like machines. 

kK 


[Scope of Decree] 


Defendants assert that certain provisions 
of the decree are uncertain and so broad as 
to render the decree invalid as in restraint 
of trade in contravention of the Sherman 
Anti-trust Act (15 U. S. C. A. §§1, 2) and 
of the statutes of this state against contracts 
in restraint of trade. With this contention 
we are in agreement. Plaintiff’s sole right 
was to a decree which would protect it 
against the wrongful use of its trade secrets. 
It had no right to enjoin the defendants 
from the production through proper means 
of the articles which its machines were 
designed to produce. It is clear from the 
evidence that others than the plaintiff had 
assembled machines which would produce 
the same results as plaintiff’s and defend- 
ants were free to acquire such machines and 
to use them in the production of die-cut 
masks and overlapping discs and the court 
could not by decree limit this right. The 
decree here, however, enjoins plaintiffs from 
acquiring and using any machine which is 
similar to the machines manufactured and 
used by plaintiff irrespective of whether 
such machines may have been solely the 
product of the ingenuity of some third per- 
son and irrespective of the fact that such 
machines may have been manufactured and 
in use prior to the time plaintiff conceived 
his method of producing the articles in 
question. 


The fact that the decree is too broad in 
its terms does not require a reversal of the 
judgment but only a modification of the 
injunctive provisions of the decree. What 
these modifications should be we will here- 
inafter indicate. 

KOK Ok 
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[Proper Means] 


It may be said in passing that the de- 
fendants have the right to produce die-cut 
masks and overlapping discs and to use in 
that production the same materials as used 
by the plaintiff so long as their production 
is by proper means and without the use of 
plaintiff’s trade secrets and so long as they 
are not offered to the public in such a man- 
ner as to lead the buying public to believe 
that defendants’ goods are those of the 
plaintiff, Die-cut masks and overlapping 
discs were not trade secrets of the plaintiff 
and the plaintiff had no property right in 
them as such. 


[Modification] 


The fact that the findings above mentioned 
are unsupported by the evidence does not 
require a reversal of the judgment inasmuch 
as the issue of damages is yet to be adjudi- 
cated. 

Pursuant to the provisions of section 956a 
of the Code of Civil Procedure, we substi- 
tute the following findings of fact for those 
made by the trial court: 

Paragraph 8 of the findings is deleted and 
in lieu thereof we find: 


“VIII. That on or about the 24th day 
of August, 1954, and in spite of such know!- 
edge and in derogation of plaintiff’s said 
rights, the defendants and each of them, 
acting in concert and for the benefit of 
defendants and not plaintiff, wrongfully, 
improperly and unlawfully copied and ap- 
propriated plaintiff’s secrets pertaining to 
said machinery and equipment processes 
as included in all of the machines particu- 
larly described in Paragraph II hereof 
and in connection therewith defendant 
Black disclosed all of the details as to 
the methods of building and operating 
said machines. 

“That during said period and thereafter 
defendants, through the use of the ma- 
chines assembled by and containing the 
trade secrets of the plaintiff, produced and 
sold substantial quantities of die-cut masks 
and overlapping discs to customers and 
prospective customers of the plaintiff.” 


Paragraph 9 of the findings is deleted and 
in lieu thereof we find: 

“IX. That it is untrue that the defend- 
ants have patterned their entire scheme of 
doing business after that of the plaintiff. 
That it is true that the defendants have 
used and distributed a sales brochure, a 
true and correct copy of which is attached to 
plaintiff’s first amended complaint, marked 
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Exhibit 3, but itis further true that the 
said brochure does not copy or simulate 
the brochure of the plaintiff and that the 
defendants did not thereby mislead the 
buying public or any member thereof.” 


Paragraph 10 of the findings is deleted 
and in lieu thereof we find: 


“X. That the defendants and each of 
them will, unless enjoined, without the 


permission or consent of plaintiff and 


against plaintiff’s will, appropriate to their 
own uses and purposes the machines and 
processes of manufacture described in 
Paragraph II of these findings, and plain- 
tiff will suffer great and irreparable dam- 
age for which there is no adequate or 
speedy remedy at law.” 


The judgment appealed from is modified 
to read as follows: 


“It Is Now Ordered, Adjudged and 
Decreed 


“1. Defendant Printed Cellophane Tape 
Company, a partnership, Sydney Gevirtz, 
Don Gevirtz and Robert Black, and each 
of them are ordered to dismantle the two 
machines constructed by them for the 
manufacture of overlapping discs and die- 
cutting masks and they, and each of them, 
are enjoined together with their agents, 
servants and employees, from rebuilding 
said machines or from disposing of any of 
said machines or machinery, or any ma- 
chinery or equipment embodying the combi- 
nation of ideas, structures, techniques or 
originations of plaintiff or modification 
thereof or substitute therefor, except that 
the punch press units without the other 
features added thereto by defendants may 
be disposed of if defendants so desire; 
and, each of the defendants is forever 
enjoined from revealing to others the in- 
ventions and processes of plaintiff as con- 
tained in the machines so dismantled. 


“2. The defendants Cellophane Tape 
Company, a partnership, Sydney Gevirtz, 
Don Gevirtz and Robert Black, and each 
of them is hereby permanently enjoined 
from manufacturing, using or placing in 
use, directly or indirectly, any and all 
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machines substantially similar to the ma- 
chines which they are, by Paragraph 1 of 
this decree, ordered to dismantle. 

“3. Defendants Printed Cellophane Tape 
Company, a partnership, Sydney Gevirtz, 
Don Gevirtz and Robert Black, and each 
of them, are enjoined permanently from 
selling or disposing of any and all over- 
lapping discs or die-cut discs heretofore 
manufactured and produced by the over- 
lapping machine and die-cutting machine 
hereinbefore referred to. 

“4. Defendants and each of them are 
ordered to give an account of all of the 
sales made by defendants of the products 
made on the overlapping machine and 
die-cutting machine heretofore described 
so that damages relating thereto may be 
determined. 

“5. Plaintiff is entitled to a judgment 
awarding damages against the defendants 
and each of them, the total amount there- 
of to be determined following the account- 
ing hereinbefore ordered. 


“6, Plaintiff is entitled to a judgment 
awarding punitive damages against the 
defendants and each of them, the amount 
thereof to be determined following the 
accounting heretofore ordered. 

“7, Plaintiff shall not have judgment 
enjoining defendant Robert Black from 
using any of the skill, knowledge or infor- 
mation obtained by him as to the making 
of dies while employed by plaintiff or as 
to the operation of a punch press so long 
as his use thereof does not embody the 
trade secrets of plaintiff in the manufacture 
of overlapping discs or die-cutting discs. 

“8. Plaintiff is awarded its costs of 
suit incurred herein against the defend- 


ants and each of them in the amount of 
$596.85.” 


[Judgment Modified and Affirmed] 


The judgment as above modified is af- 


firmed. Each party to bear his own costs 
on appeal. 


[Concurring Justices] 


Suinn, P. J., and Vater, J., concurred. 


[69,145] Empire Sportswear, Inc. v. Newsday, Inc. 
In the New York Supreme Court, Nassau County. 140 N. Y. L. J., No. 59, page 11. 


Dated September 23, 1958. 
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Fair Trade—Advertising or Offering for Sale—Reasonableness of Newspaper’s Refusal 
to Publish Advertisement—Impending Fair Trade Litigation—In an action by an adver- 
tiser seeking a mandatory injunction to compel a newspaper publisher to accept a proffered 
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advertisement for publication, the publisher’s motion for summary judgment was granted 
on the ground that the publisher, knowing of the advertiser’s intention to sell the goods 
to be advertised at less than fair trade prices, was not acting arbitrarily nor unreasonably 
in refusing to publish the advertisement. The manufacturer of the goods had warned the 
advertiser that legal action would be taken if the goods were sold below fair trade prices 
and the publisher was not acting unreasunably in deciding that it did not want to be a 


party to such litigation. 
See Fair Trade, Vol. 1, § 3252.34. 


[Publication of Advertisement] 


Hocan, Judge [I/n full text]: The plaintiff 
in this action moves for a mandatory in- 
junction to compel the defendant newspaper 
to accept an advertisement proffered by the 
plaintiff for insertion in defendant’s paper. 


The defendant moves for summary judg- 
ment pursuant to Rule 113 of the Rules of 
Civil Practice, relying upon documentary 
evidence and facts which are not in dispute. 


[Contract] 


There is a contract between the parties 
covering this ad which among other things 
provides as follows: “Terms and conditions: 
1. Advertising copy. The subject matter, 
form, size, wording, illustrations and typog- 
raphy of all advertising is subject to the 
approval of the publisher. * * *” 

Thus, this case differs from both Camp- 
of-the-Pines v. New York Times (184 Misc. 
389). and Poughkeepsie Buying Service v. 
Poughkeepsie Newspapers (205 Misc. 982), 
in that those cases construed the rights of 
an advertiser, as against the publisher, as 
they exist independent of private contract, 
and concluded that the newspaper business 
is not clothed with a public interest to the 
extent that the courts would be justified in 
interfering with the traditional freedom of 
an individual to refuse to maintain trade 
relations with another for any reason which 
he deems sufficient, or for no reason what- 
ever. 

However, the contract which the plaintiff 
relies upon here, conferring as it does the 
broadest discretion on the defendant to re- 
ject copy without limitation of any kind, 
can scarcely be said to put it in any better 
position than if it had no contract at all. 

In an analogous situation in the case of 
Rose v. Brown (186 Misc. 553), the court 
held that such a reservation of “approval” 
did not relieve a radio broadcast station 
from a duty to be reasonable in passing 
upon a script submitted to it. No authority 
is cited for this limitation on the freedom 


of contract desirable though it may be, but 
assuming it to be a sound statement of the 
law for the purpose of this discussion, it 
affirmatively appears here that the defend- 
ant’s refusal to publish the advertisement 
was neither unreasonable nor arbitrary. 


[Impending Fair Trade Litigation] 


It appears that the plaintiff has acquired 
a lot of Red Cross shoes at distress prices 
from two retailers who liquidated in Wash- 
ington, D. C., and Boston. These are con- 
cededly a fair trade item covered by the 
Feld-Crawford Act (section 369-a et sequi 
General Business Law). It is the plaintiff’s 
intention to sell these shoes at less than the 
fair trade price and it seeks to place an ad 
in defendant’s paper featuring these very 
shoes. While the present ad which is the 
subject of the complaint specifies no price, 
a previous proposed ad did specify a price 
and in this context it is clear that the 
defendant has been made well aware of 
plaintiff’s intentions, so that it would be in 
no position to deny complicity if the ad 
were published. The manufacturer of Red 
Cross shoes has warned the plaintiff of 
impending legal action if it sells these shoes 
for less than the fair trade price, so that 
it is abundantly evident that defendant has 
not acted unreasonably in deciding that it 
does not wish to be made a party to such 
litigation. 

[Indemnity] 

While the defendant might have accepted 
the plaintiff’s offer to indemnify it against 
any loss flowing from the publication, it 
was under no contractual duty to accept 
indemnity and it is not the function of the 
court to make other and different contracts 
for the parties. 


[Summary Judgment Granted] 


Accordingly, plaintiff's motion is denied 
and defendant’s motion for summary judg- 
ment is granted without costs. 


Short form order signed. 
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[7 69,146] Henry Krug, Sylvia Krug, Norman Krug and Adele Krug, Sole Surviving 
Directors, as Trustees in Dissolution of Krug Distributors, Inc. v. International Telephone 
& Telegraph Corporation, Vim Electric Co., Inc., and Vim Television and Appliance Stores, 
Inc. 


In the United States District Court for the District of New Jersey. Civil Action, 
File No. 488-55. Filed June 11, 1958. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Summary Judgment—Alleged Discrimination in Sales Prices and Promotional Allowances. 
—In a wholesaler’s action charging a manufacturer of radios, television receivers and 
phonographs with granting a retailer preferential promotional allowances and with selling 
certain products directly to the retailer at prices lower than those charged to the wholesaler, 
the manufacturer’s motion for summary judgment was granted on the alleged issue of 
promotional allowances since it denied the charge by affidavits and the wholesaler failed 
to refute the denial. Summary judgment was denied, however, on the issue of alleged 
discrimination in sales prices since issues of fact remained to be determined. The manu- 
facturer contended that its lower prices to the retailer were justified since the goods sold 
were obsolete television models and the price differential reflected the cost savings which 
resulted from unloading the goods in large quantity and freeing needed warehouse facilities. 
An affidavit submitted on behalf of the wholesaler denied that the models sold to the 
retailer by the manufacturer were obsolete. 

See Price Discrimination, Vol. 1, | 3522.350; Private Enforcement and Procedure, Vol. 
2, J 9013.675. 


For the plaintiffs: Diavid Weinick, by Martin E. Stein. 


For the defendants: Green and Yanoff, for International Telephone and Telegraph 
Corp. (Laporte and Meyers, of counsel), by Ernest S. Meyers; and Jerome L. Kessler, 
for Vim Electric Co., Inc., and Vim Television and Appliance Stores, Inc. 


For a prior opinion of the U. §. District Court for the District of New Jersey, see 1956 
Trade Cases { 68,387. 


‘Opinion supplemental complaint is divided are dis- 

[Motion for Summary Judgment] closed in my opinion filed June 20, 1956, 

Aled, on the motion to strike that complaint, and 

Reynter J. WorTENDYKE, Jr., District Judge reported in 142 F. Supp. 230 [1956 TRapE 
[In full text] : Defendant International Tele- Casgs { 68,387]. In the alternative on the 
phone and Telegraph Corporation (IT&T) present motion IT&T requests this Court 
moves for summary judgment upon the first to “ascertain what material facts exist with- 
and second causes of action of the amended out substantial controversy. and what ma- 
and supplemental complaint filed in this terial facts are actually and in good faith 
case on March 26, 1956. Prior motions to controverted, and thereupon, make an order 


strike the fourth and fifth causes of action specifying the facts that appear without sub- 
prevailed. The remaining (third) cause of stantial controversy and directing such 


action is against the co-defendants Vim further proceedings in the action as are 

Electric Co,,, Incy and Vim Television and just.” The foregoing alternative relief should 
Appliance Stores, Inc. (Vim) only and is be the fruit of a pretrial conference. 

not presently under attack. 

For more convenient reference the sum- 

[Price Discrimination Alleged] mary of the allegations of the first and 

The nature of the case and a summary of second causes of action which is set forth in 

the allegations contained in the various my previous opinion on the motions to 

causes of action into which the amended and _ strike is hereto appended. 


1 The allegations to be considered are these: Krug from factories in New Jersey and Indiana 
In 1953 and until August 1954, Krug was the’ for resale to retailers. IT&T knew that Vim 
sole wholesale distributor in the ‘‘Newark was among Krug’s customers or prospective 
Territory’’ for radio and television products of customers. While Krug was the sole fran- 
C/F and its successor, IT&T. During this chised wholesaler of IT&T in the ‘‘Newark Ter- 
time, IT&T sold and shipped merchandise to ritory’’ IT&T sold merchandise of like grade 
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[Answer] 


The answer of this defendant (IT&T) 
admits its incorporation in the State of 
Maryland and maintenance of an office for 
the transaction of business in the State of 
New Jersey, and that subsequent to July 14, 
1953, when it was merged with Capehart- 
Farnsworth Corp. (C/F), it manufactured 
and sold to wholesaie distributors television 
receivers, radio receivers and phonographs 
in interstate commerce, in substantial and 
open competition with numerous other cor- 
porations. This defendant also admits that 
it manufactures its merchandise in New 
Jersey and Indiana, shipping and selling the 
merchandise to its customers throughout 
the United States, and that it appoints and 
franchises independent distributors to sell 
its products to retailers throughout that 
territory. It is also admitted by this de- 
fendant that in 1953 a written franchise 
agreement was in effect between C/F and 
Krug Distributors, Inc. (Krug) and that 
prior to July 14, 1953 C/F, and thereafter 
IT&T, sold and shipped products to Krug 
from factories in New Jersey and Indiana. 
Except for the foregoing admissions, IT&T 
denies or denies knowledge of the allega- 
tions of the amended and supplemental com- 
plaint and affirmatively pleads: 


(1) that such complaint fails to state a 
claim upon which relief can be granted 
against IT&T; and 


(2) that any of the transactions com- 
plained of which involved C/F or IT&T are 
within the exemptions provided by 15 U. S. C. 
§13(a) because of the right of the seller to 
select its own customers in bona fide trans- 
actions and not in restraint of trade, and to 
effect price changes from time to time in 
response to changing conditions affecting 
the market for or marketability of its prod- 
ucts because of obsolescence of seasonal 
goods, or sales in good faith in discontinu- 


Cited 1958 Trade Cases 
Krug v. International Telephone & Telegraph Corp. 
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ance of business in the line of goods con- 
cerned, 


[Rules for Summary Judgment] 


Rule 56(c) of the Rules of Civil Procedure, 
which is invoked by the present motion, 
conditions the right to a summary judgment 
upon the disclosure by the pleadings, dep- 
ositions and admissions on file, together 
with any affidavits presented upon th mo- 
tion, that there is no genuine issue 3s to 
any material fact, and that the moving party 
is entitled to a judgment as a matter o law. 
If there appears to be a genuine issue of a 
material fact, this Court must deny the 
motion. The Court is not called upon to 
decide any issue of fact which may be pre- 
sented. Toebelman v. Missouri-Kansas Pipe 
Lane. Cor, 3 Cir, 1942551308 ES 2de 1006: 
Frederick Hart & Co. v. Recordgraph Corp., 
3 Cir. 1948, 169 F. 2d 580. 


[Asserted Issues] 


An examination of the pleadings dis- 
closes the following asserted issues, viz.: 


(1) Was the merchandise sold by C/F or 
IT&T to Vim and other retailers of like 
grade and quality to that sold to Krug? 


(2) If the answer to the foregoing ques- 
tion is in the affirmative, was the merchan- 
dise sold to Vim and to other retailers at 
substantially lower prices than those charged 
to Krug? 

(3) Was Vim and were the other re- 
tailers to whom such merchandise was soid 
by C/F or IT&T in direct competition with 
Krug’s customers? 

(4) Were Krug’s customers able to com- 
pete effectively with Vim and other retailers 
to whom C/F or IT&T sold merchandise of 
like grade and quality at prices substantially 
lower than those charged to Krug? 

(5) Did the favorable price treatment by 
C/F or IT&T of Vim and other retailers 


and quality as that sold to Krug directly to 
Vim and other ‘‘favored retailers’’ at prices sub- 
stantially lower than those charged to Krug. 
Such retailers were in competition with Krug’s 
customers. Plaintiffs further allege that as a 
result of the foregoing ‘‘non-favored retailers 
were unable effectively to compete with, and 
tad to sell at higher prices than Vim and 
other favored retailers; competition between 
Krug’s customers and favored retailers was 
substantially lessened; the favored retailers 
tended to and did receive a monopoly in the 
retail sale of IT&T products; and the public, 
in order to obtain the benefits of the above 
price reductions, were compelled to divert their 
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patronage from retailers in their normal pur- 
chasing areas to the stores of favored retailers, 
wherever they happened to be located.’’ Asa 
direct consequence, the plaintiffs claim that 
Krug was injured in its business and property 
“‘by reason of loss of profits and sales and losses 
and expenses necessarily incurred in connection 
with going out of business (as compelled by 
such loss of profits and sales) and otherwise.”’ 
* * * 

The second cause of action avers that IT&T 
granted or paid allowances to “favored re- 
tailers,’’ particularly Vim, for alleged advertis- 
ing and promotional purposes, but denied such 
allowances to Krug or its customers. 
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adversely affect the competitive capacity of 
the retailers to whom Krug sold? 


(6) Was Krug’s competitive capacity ad- 
versely affected by the adverse effect upon 
Krug’s customers of the alleged price favor- 
itism by C/F or IT&T of Vim and other 
retailers? 


(7) Did the prices which C/F or IT&T 
charged Vim and other retailers enable such 
purchasers to acquire a monopoly in the 
retail sale of merchandise manufactured by 


IT&T? 


(8) Did the alleged price favoritism charged 
against IT&T induce the public to transfer 
its patronage from customers of Krug to 
Vim and the other retailers so favored? 


(9) Were the criticized sales of C/F or 
IT&T to Vim and other retailers within the 
exempting provisos of 15 U. S. C. § 13(a), 
i. e., did the price discrimination of which 
IT&T is accused consist only of due allow- 
ances for differences in the cost of manu- 
facture, sale or delivery resulting from the 
differing methods or quantities in which the 
merchandise was sold or delivered to such 
purchasers; or did the prices at which the 
criticized sales were made constitute appro- 
priate responses to changing conditions 
affecting the market for or marketability of 
the goods concerned, resulting from obsoles- 
cence of seasonal goods or for the purpose 
of discontinuance of business in the goods? 


(10) Did C/F or IT&T grant to Vim and 
other retailers allowances for advertising 
and promotional purposes which were not 
granted to Krug or Krug’s customers? 


Turning now to the interrogatories and 
answers thereto and to the affidavits sub- 
mitted upon the motion, we seek to discern 
any genuine issue of fact existing between 
the parties to this motion. 

In answers to Vim’s interrogatories, Krug 
unqualifiedly denies that Krug sold any 
merchandise to Vim. 


[Alleged Favoritism] 


In response to interrogatories propounded 
by IT&T, Krug says that the retail recipients 
of the alleged lower and discriminatory 
prices, who were in direct competition with 
Krug’s customers, were the “Vim defend- 
ants” and that the retailers alleged to have 
been favored by C/F or IT&T were Vim 
Stores. Plaintiffs conclude that IT&T’s 
favoritism pricewise of Vim Stores substan- 
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tially lessened competition between Krug’s 
customers and Vim. 

It is thus apparent that only the Vim 
Stores are charged as being the recipients 
of the benefits of the discriminatory prices 
or allowances of which the plaintiffs com- 
plain. 


[Customers Allegedly Injured] 


The customers of Krug who are alleged 
to have been adversely affected by the 
claimed favoritism by C/F or IT&T of Vim 
are stated by plaintiffs to be named in in- 
voices furnished by the plaintiffs to IT&T. 
Copies of these invoices are annexed to the 
affidavit of Norman Marcus, an employee of 
counsel for IT&T, sworn to May 9, 1958, 
and submitted upon the present motion. 
They include retailers located in various 
places in the State of New Jersey, and these 
invoices disclose the catalogue number and 
unit price of each Capehart television re- 
ceiver sold by Krug to its respective re- 
tailers during the period from June 12, 1953 
to March 2, 1954, both inclusive. 


[Alleged Justification—Marketability] 


Annexed to the affidavit of Chester H. 
Wiggin, Secretary and General Attorney of 
IT&T, and formerly of C/F, sworn to 
April 5, 1958, are copies of all of the in- 
voices for television sets sold by C/F and 
IT&T to Krug and Vim respectively, cover- 
ing respective periods from June 12, 1953 to 
January 22, 1954, and June 26, 1953 to Sep- 
tember 30, 1953, all dates inclusive. Mr. 
Wiggin denies, and so it appears from the 
invoices referred to, that C/F and/or IT&T 
sold any radio-phonograph or radio instru- 
ments to Vim in 1953 or 1954. He further 
deposes that the only sales of television sets 
made by C/F or IT&T to Vim in 1953 in- 
volved approximately 5,000 obsolete and dis- 
continued models, for the purpose of clean- 
ing out a warehouse to make room for the 
reception of new models manufactured or 
to be manufactured by the seller. It is also 
stated in the same affidavit that only five 
television models of like grade and quality 
were sold by C/F or IT&T to both Krug 
and Vim within the relevant period, and 
these five models were discontinued lines. 
The price of each receiver to Vim was ap- 
proximately $2.00 less than that to Krug, 
and it is contended that this differential re- 
flected the cost savings to C/F or IT&T 
resulting from the unloading to Vim of these 
models in large quantity, and the consequent 
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freeing of needed warehouse facilities for 
the 1954 line of the manufacturer’s pro- 
duction. 


From the affidavit of A. William Benequit, 
former Vice-President and General Manager 
of Krug, filed in opposition to the present 
motion, it would appear that the television 
models sold by C/F or IT&T to Vim were 
not obsolete as IT&T contends. Benequit 
says that, on the contrary, they were current 
models. In this connection it is interesting 
to note that of the five television models 
claimed to be obsolete, Krug purchased only 
a net of 57 units (68 purchased, 11 returned) 
through June 30, 1953. Beyond that date 
Krug made no purchases of any of these five 
models. On the other hand, Vim purchased 
5,103 units of the same five models, all 
during the period June 25 to September 23, 
1953 (three months) and purchased NO 
OTHER models from C/F or IT&T. 


[Promotional Allowances] 


With respect to the plaintiffs’ charge that 
Vim was favored by C/F or IT&T with 
advertising and promotional allowances, the 
Wiggin and Neaderhouser affidavits state 
that no advertising or promotional allowance 
or credit or any type of allowance for adver- 
tising or promotional purposes was given to 
Vim or to any retailer in Krug’s territory. 
Vim’s answers to Krug’s interrogatories dis- 
close a similar denial in this regard. Wiggin 
deposes that Krug obtained an 8% adver- 
tising credit on the 57 units of the discon- 
tinued models which it purchased and 
retained. The negation of the making of 
such allowances by C/F or IT&T to Vim 
stands unrefuted by the affidavits in opposi- 
tion to the motion. 


[Price Differential Found] 


We turn now to the ten pleaded issues 
hereinbefore stated: 

(1) 57 units purchased by Krug were of 
the same model as the 5,103 purchased by 
Vim from C/F or IT&T, and therefore were 
of like grade and quality. This determina- 
tion eliminates this pleaded issue. ‘ 

(2) The prices charged to Vim on the 
five models above referred to were sub- 
stantially the same as those charged to 
Krug; but, as a wholesaler, if Krug sold to 
retailers and Vim as a retailer sold directly 
to consumers, Vim would in actuality be 
receiving a substantial price advantage over 
Krug’s customers. 
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(3) This isue must be answered in the 
affirmative because Vim and Krug’s cus- 
tomers both sold to the ultimate consumer. 


(4) Krug’s customers, having paid more 
for the same models than did Vim, would 
have been at a disadvantage. 

(5) The answer to this question is to be 
found in those numbered (2) and (4) ante. 

(6) Krug’s competitive capacity was ad- 
versely affected only with respect to the 57 
units of these five television models which 
it purchased from C/F or ITQ&T. 


(7) This question cannot be answered by 
the evidence presently before the Court but 
remains a matter for proof. 

(8) The answer to this question is also a 
matter for proof. 


(9) The burden of proof of the answers 
to these queries rests upon the moving de- 
fendant. That burden has not been dis- 
charged by the evidence submitted to the 
Court on this motion. 


[No Promotional Allowances Granted] 


(10) The unqualifiedly negative answer to 
this inquiry has not been refuted by the 
affidavits submitted in opposition to the 
present motion, nor is it to be found in the 
answers to any of the interrogatories or in 
the admissions. Therefore, there is no genuine 
issue of fact respecting the second cause of 
action set forth in the amended and supple- 
mental complaint, and movant is entitled to 
summary judgment upon that cause of 
action, as a matter of law. Accordingly, 
insofar as the second cause of action is con- 
cerned, the present motion must prevail. 


[Issues of Fact Remain] 


As hereinabove indicated with respect to 
the pleaded issues, there remain, in this 
Court’s opinion, several genuine issues of 
fact respecting the first cause of action set 
forth in the amended and supplemental com- 
plaint. That being so, the present motion 
for summary judgment upon that count 
must be denied. 


[Pretrial Conference] 


In view of its long pendency, the case 
should proceed promptly to pretrial confer- 
ence upon the issues remaining with respect 
to the first cause of action. If, as the Court 
is led to believe, the matters in difference 
between Vim and Krug with respect to the 
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third cause of action have been compromised, and Vim, it should be brought on for pretrial 
an appropriate order of dismissal of that conference simultaneously with the first 
cause of action should be submitted and cause of action. 

filed. If, on the other hand, the third cause An order may be submitted in conformity 
of action still remains in issue between Krug with the determinations hereinabove made. 


[7 69,147] United States v. Libbey-Owens-Ford Glass Company, et al. 


In the United States District Court for the Northern District of Ohio, Western 
Division. Civil Action No. 5239. Dated September 16, 1958. 


Case No. 822 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Package Licensing Policy—Legality—Con- 
struction of Consent Decree-—A company’s practice of package licensing its patents and 
charging the same rate for the licensing of one or all of them did not constitute a viola- 
tion of a consent decree. Ordinarily, under similar decrees, package licensing would be 
improper; however, a peculiar situation existed in that the company owned 41 patents, 
a few of them key patents, and all of them pertained to one undertaking, the tempering of 
glass. Under those circumstances, it could not be considered wrong to fix a rate for all or 
one of them. Nobody had objected to the amount of the fee charged, and the court 
concluded that it was not unreasonable. The practice had been in effect for substantially 
ten years; there had been no complaints and it appeared to have operated’ fairly and 
equitably. The court noted that, as a practical matter, it would be difficult to determine 
a fair fee for the use of individual patents, although an applicant for a patent had a right, 
under the consent decree, to go into court and request such a determination. The com- 
pany’s practice of charging a minimum royalty fee was also approved. 


See Combinations and Conspiracies, Vol. 1, § 2013.500. 


Department of Justice Enforcement and Procedure—Consent Decree—Enforcement— 
Jurisdiction of Court to Determine Violation—A United States District Court held that 
a company was properly before it in seeking a construction of a consent decree entered 
by the court, and that the company had a right, under the decree, to the court’s view as 
to the validity of certain practices under the decree. The court rejected, however, the 
proposition that it had sole jurisdiction to determine whether the conduct of the company 
had violated the consent decree and conceded the right of any other court to adopt such 
policy as it saw fit. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8401. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and Samuel B. 
Prezis and Don M. Stichter, Department of Justice. 


For the defendants: Stuart S. Wall, General Counsel, Libbey-Owens-Ford Glass 
Co., Toledo, Ohio; Leland Hazard, General Counsel, Pittsburgh Plate Glass Co., Pitt- 
burgh, Pa.; Paul J. Winschel of Reed, Smith, Shaw & McClay, Pittsburgh, Pa., for 
American-Saint Gobain Corp.; Fred E. Fuller of Fuller, Harrington, Seney & Henry, 
Toledo, Ohio, for Fourco Glass Co. and Rolland Glass Co.; William C. McCoy, Jr., of 
McCoy, Greene & TeGrotenhuis, Cleveland, Ohio, for Shatterproof Glass Co.; and Joseph 
W. Burns, New York, N. Y., and John L. Seymour of Bauer and Seymour, New York, 
N. Y., for The American Securit Co. 


Construing a consent decree entered in the U. S. District Court, Norther District of 
Ohio, Western Division, 1948-1949 Trade Cases {| 62,323. For prior opinions of the Court, 
see 1958 Trade Cases {[ 68,996 and 1955 Trade Cases { 68,207. 


Oral Opinion of the Court considerable study in the last few days, 
[Construction of Consent Decree] such time as I could devote to it. I feel 

pir, some step ought to be taken by this Court, 

Frank L. Ktoss, District Judge [Jn full not only to apprize The American Securit 
text]: Gentlemen, I have given this matter Company of its true position under the 
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Consent Decree, but also to govern all other 
concerns that might in the future desire 
to use these patents or refrain from using 
them. 


I don’t want to interfere with anything 
that a District Court in Indiana has pend- 
ing before it, nor do I want to interfere with 
anything that the present District Court 
in Delaware has before it. My understand- 
ing is that Judge Leahy is no longer active 
on the Bench. 

I do think that Securit, being the only 
company to date that has appealed to this 
Court for a construction of the Decree or 
has appealed to this Court in any matter, 
including the fixing of fees, for neither 
Hamilton nor Shatterproof ever did that 
validly, in the Court’s opinion has a right 
to the opinion of this Court. 


[Jurisdiction] 


The Court feels that Securit under its 
attempt to obtain the view of this Court 
as to the validity of its practices under the 
Consent Decree is properly here. Counsel 
may refer to it as shopping around, but I 
think that is an improper term. It is doing 
what it has a right to do under the Decree. 
Maybe it can be criticized for not having 
done it eight years ago, but there was no 
occurrence at that time or since that time 
and up to the present time that would have 
caused it to come in here to seek a con- 
struction of the Decree. 


[Package Licensing of Patents] 


I would say that ordinarily under this 
Decree, and it might well be under decrees 
that are or have been issued in similar anti- 
trust matters, that package licensing would 
be deemed improper. But you have a pecul- 
iar situation here. You have a situation 
where Securit owned 41 patents. A few of 
them were key patents. They all pertained 
to the one undertaking, the tempering of 
glass. To say that in fixing the rate at two 
cents per square foot and that that rate 
would be charged for the use of all or one 
of the patents I think under these circum- 
stances could not be considered wrong. 


[Reasonableness of Royalty Fee] 


The Court has not had the opportunity to 
have the issue presented clearly as to 
whether a two-cent per square foot royalty 
fee is large or small, but nobody has objected 
so far to the amount of the fee charged, 
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and the Court. must conclude that it is not 
unreasonable. 


I see nothing wrong in saying to an appli- 
cant “You may take all the patents at the 
rate of two cents per square foot or you 
may take one of them. The rate will be the 
same, and when that patent you are inter- 
ested in expires then you don’t need any 
of the patents.” 


This package licensing by Securit has been 
in effect for substantially ten years and some 
17 to 20 applications have been received 
by it. That is all the record shows here. 
Seven of the applicants were issued the 
package licenses and for many years they 
have operated thereunder. There is no com- 
plaint from any of them. There has been no 
complaint from any applicant that event- 
ually decided to refrain from taking a li- 
cense. 


Why, then, should this Court after ten 
years of trial hold that such an operation 
as the package deal in this case is in viola- 
tion of the Consent Decree when on its 
face there does not appear to be such a 
violation, and the practice followed appears 
to have operated fairly and equitably? 

Suppose Company “A”, let us say Shatter- 
proof, could come in here and say, “Now 
we want you to break this two cents per 
square foot down and we want you to 
determine what would be a fair fee for the 
use of patents 1 and 2 that we are inter- 
ested in.” 

It seems to me that this Court would 
have a difficult problem presented to it, as 
a practical matter, to determine under those 
circumstances what would be a fair and 
reasonable fee. 


[No Violation of Consent Decree] 

I think that an order may enter finding 
from the circumstances in this case that 
there has been no violation of the Consent 
Decree by the package license practice that 
has been followed by the Petitioner for the 
past ten years. 

What other courts may determine is their 
business if they have the issue before them. 
This is the conclusion of this Court, and this 
Court has lived with this matter for the 
past ten years. 

Is there anything further, gentlemen? 


[Discussion of Proposed Order] 
Mr. Burns: I would like to ask the Court 
whether the Court wishes a formal order 
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entered or whether this Court would care 
to take the suggested order that we have. 


The Court: The suggested order that you 
have presented I think in several instances 
goes entirely too far. 


Mr. Burns: While we are here I thought 
we might discuss it, your Honor, starting 
at Page 14 and indicate to the Court Re- 
porter which numbered paragraphs should 
be included in the formal order and which 
should not. I think that might help. 


The Court: That is Paragraph 3? 


Mr. Burns: Yes, your Honor, starting 
with Paragraph 1, at Page 14, and just read 
through the paragraphs and indicate what 
should be included. I think that might be 
helpful. 


The Court: I think Paragraph 1 in par- 
ticular goes entirely too far. 


Mr. Burns: I will leave it up to the Court. 
We tried to put in writing what we would 
like to have considered. 


The Court: I went through these on two 
or three occasions and I put some check- 
marks behind a number of them, but to go 
through each one now and analyze them 
would take considerable time. 


I think that counsel should draw an order 
that substantially complies with the conclu- 
sion the Court has arrived at, that the prac- 
tice of the package licensing in the opinion 
of this Court is not violative of the Consent 
Decree. 


Mr. Burns: And charging two cents per 
square foot for the use of one patent, as 
requested by Eagle Convex, does not violate 
the Decree? 


The Court: That is right. 


[Use of Patents Without License] 


Mr. Burns: There is one additional item 
which I think the Court could clear up at 
this time. 


After living with the language of the 
Decree it does appear that there is a slight 
gap which Judge Leahy noted. 


The Decree does not state explicitly what 
the position is of someone who uses the 
patents without a license. It was my belief 
at the time,—and I certainly concede that 
the language is in the complete Decree 
that any person who uses the patent must 
make an application and must pay a royalty 
for the use of the patent. 
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The purpose of allowing him to use a 
patent before the license is issued is so 
that he won’t be foreclosed by one who 
stalls him off and keeps him from getting 
it. He can write his letter to the applicant 
and ask for a license and start using the 
patents, and then if they don’t obtain or 
don’t agree he can go to the Court and 
when the Court finally makes a determina- 
tion the royalty shall be retroactive to the 
time the application was filed with the 
patent owner or the Court, whichever was 
first. 

Mr. Prezis: Your Honor,— 


Mr. Burns: (Continuing) Would you 
mind if I finished my statement and then 
you can make a full rebuttal at that time, 
Mr. Prezis. 


One of the reasons that Hamilton par- 
ticularly, and also Shatterproof, thought 
they could get away with this infringement 
is that they felt that until they applied to 
the Court, as provided under Section 14(d) 
of the Decree, they had a free license, 
free. They said, “We have a free license.” 


The Court: I don’t think that is true. 


[Retroactive Rates] 


Mr. Burns: I think it would be well to 
make a statement at this time that the 
intent of Paragraphs 14(c) and 14(d) of 
the Final Judgment is that an applicant 
may commence to use the patents without 
penalty as soon as he makes a written appli- 
cation for a license to the owner of the 
patents, and that whenever a royalty is 
determined, either by agreement or by appli- 
cation to the Court, that rate will be retro- 
active to the time he made application for 
the patents. 


The Court: 

Mr. Burns: I would like to enter such 
a clause in the formal order. 

Mr. Prezis: Your Honor, what he is 
doing is attempting to rewrite Section 14(c) 
and modifying it. 

Mr. Burns: That’s right, modify it. 

Mr. Prezis: To modify it. 

Yours is a petition for construction, not 
for modification, and the other parties to 
this matter have not been notified that this 
is what you intend to do, modify the Judg- 
ment. 

The Court: To what extent? There is 
nothing in Section 14(c) that has anything 


That is true. 
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to do with the payment or use of the patents 
from the time the application is made. That 
is under (c), is it not? 


Mr. Burns: The last sentence in (c) says, 
and I quote: 


“Pending the completion of negotiations 
Or any such proceeding, the applicant, 
shall have the right to make, use and 
vend any kind of flat glass under the 
patents to which its application pertains 
without payment of royalty or other com- 
pensation as above provided, but subject 
to the provisions of Subsection (d) of this 
Section.” 

The Court: That is right. 


Mr. Burns: We would like a statement 
of construction of that, whether it is called 
modification or not, in line with what I 
just stated to the Court, which the Court 
stated was the correct construction. 


[Sole Jurisdiction Denied] 


The Court: Very well. You may do that. 
What I am objecting to in your proposal 
here, you begin with: 


“(1) This Court has the sole jurisdic- 
tion to determine whether the conduct of 
the petitioner, party-defendant in this 
action, has violated the said Consent 
Decree.” 

I don’t want to go on record as making 
any such statement as that. 


On the contrary, I would concede the 
right to any other Court to adopt such 
policy as it sees fit. 


[Royalty on Individual Patents] 


Mr. Burns: I think we would like to 
have the Court consider Paragraph 4 on 
Page 15 as part of the order. 


The Court: 
included. 


Mr. Prezis: Your Honor, with respect to 
Sections 14 and 17 of the Consent Decree, 
they do require petitioner to set a royalty 
if requested, as I construe it: If a licensee 
requests less than the package, it should 
get a royalty on an individual patent. 


Mr. Burns: Of course, I use the word 
“require” meaning “obligation,” and it is my 
interpretation that it is not a violation if we 
do not set the individual royalty rate, but 
then, of course, the applicant can go into 
court to get it determined. 


That, of course, would be 
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The Court: He has that right. I wouldn’t 
want to disturb that right. I have never had 
that happen here. 

Mr. Burns: We don’t want to be held in 
contempt because we didn’t set up a price 
list. 

[Minimum Royalty] 


Now, I would like to ask the Court to 
look at No. 7. This question has been 
raised about this $500.00 minimum royalty. 

The Court: Turning to 15, I wouldn't 
want any such thing as that included. 


“Anyone who uses patents subject to 
said Consent Decree without a license 
from their owner without applying to this 
Court for a license is an infringer.” 

I don’t want to summarily declare a con- 
cern an infringer because it may not be, the 
patent may be invalid. You can’t infringe 
an invalid patent. That is a matter for 
another Court to determine. 

Mr. Burns: I referred to Paragraph, your 
Honor, at Page 15, where it says we charge 
this $500.00 fee, and we would like to have 
the Court say that that was not a violation 
of the Consent Decree in charging that 
$500.00 minimum royalty fee. 

The Court: Paragraph 7 does not say 
anything about a $500.00 minimum royalty 
fee. 

Mr. Burns: The facts show it, your 
Honor. In fact, it is in the Petition. We 
would like to have that in as part of the 
order, that the $500.00 minimum royalty 
was not a violation of the Decree. 


The Court: I think the Government ques- 
tioned that back in 1949 when you presented 
the first copy to them. 

Mr. Burns: Yes, your Honor, and they 
never came to court to argue about it. The 
practical reason for that, your Honor, is 
that it does cost the company money. It is 
very nominal. 

The Court: I understand the reason for 
ito think it 1S) tain. 

Is there any other question you have? 


[Arbitration and Notification] 


Mr. Burns: There is one other question 
of general construction, your Honor. 


We have a clause in there on arbitration 
and on notification of anyone who infringes. 
Now, it is our belief that the purpose of 
the anti-trust laws under the Consent De- 
cree is not to interfere with the normal 
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terms of a business contract but only those 
which may be a restraint on trade and com- 
petition, and so on, and that anything that 
is a normal condition such as arbitration 
or notification of the amount sold which 
does not interfere with the operations of 
a company are proper and do not violate 
the Decree; and particularly with the arbi- 
tration clause you can get into discussion,— 


The Court: (Interposing) I think the 
question of the arbitration clause and your 
clause providing that the New York law 
should govern was raised by the Govern- 
ment in 1949, is that correct? 

Mr. Burns: Yes, that is correct, and they 
never went further. After all, some law has 
to govern the contract terms. 

The Court: I don’t see anything wrong 
with that. 

Anything further? 


[Miscellaneous Matters] 


Mr, Burns: At Page 17, Paragraph 13, I 
would like to know if the Court thinks 
that language is satisfactory and proper 
for the Court’s order. 


The Court: You put it in the past tense. 


“In the event that any bona fide appli- 
cant who had applied to petitioner was 
not satisfied had a right to make an 
application.” 
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Mr. Burns: Perhaps it should be in the 
present tense. Do you think it would be 
useful? Although I am not,—I am just 
asking the Court now about Paragraph 16. 
I think that is what the Court has said. 

The Court: No. I don’t want to get into 
the Shatterproof case, and I don’t think you 
should. 

Mr. Burns: I assume that No. 20 is all 
right on Page 20. 

The Court: That is all right. 

Mr. Burns: May we also put in the order 
that neither Shatterproof nor Hamilton filed 
bona fide applications with this Court for 
determination of reasonable royalty fees? 
The record shows, I think, that Hamilton 
has not. 

The Court: I think the record shows that 
Hamilton has never even made a written 
application for a license, have they? 

Mr. Burns: I think that is correct, your 
Honor. In that case, I will prepare a formal 
order on that. 

The Court: All right. 

Mr. Burns: As a matter of my own con- 
venience, your Honor, when IJ get back to 
New York may I submit the affidavit with 
respect to service on other parties by mail? 


The Court: That may be done. Thank 
you very much, gentlemen. 


Court will be in recess. 


[{ 69,148] Federal Trade Commission v. Hallmark, Inc., and Ben Cole, Vice Presi- 


dent, Hallmark, Inc. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 58 C 855. Dated September 11, 1958. 


Federal Trade Commission Act 


Federal Trade Commission Enforcement and Procedure—Access to Documentary 
Evidence and Witnesses—Lack of Hearing on Motion to Quash Subpoenas—Constitu- 
tionality—Subpoenas Returnable Before Investigator—In an application by the Federal 
Trade Commission for an order requiring a corporation and its vice president to comply 
with subpoenas for the production of certain documents and for the testimony of a named 
individual, the court rejected the defendants’ arguments that they were justified in refusing 
to comply with the subpoenas since (1) the Commission’s denial, without a hearing, of 
their motion to quash the subpoenas violated their right to due process of law, and (2) 
since the subpoenas were returnable before the attorney and examiner who conducted 
the investigation rather than before an independent examiner. There is nothing in the 
common law nor in the Administrative Procedures Act which indicates any right to or 
reason for a hearing’ on a motion to quash subpoenas in such a situation; it is the 
court, not the Commission, which enforces the subpoenas. Also, the practice of making 
subpoenas returnable before the examiner who conducted the investigation was upheld 
in The Federal Trade Commmission v. Scientific Living, 1957 TRrapE Cases { 68,673, where 
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it was held that the practice met the requirements of the Administrative Procedures 
Act and afforded a fair hearing. 


See FTC Enforcement and Procedure, Vol. 3, { 8741.10. 


Federal Trade Commission Enforcement and Procedure—Access to Documentary 
Evidence—Subpoenas Duces Tecum—Relevance of Information Sought—Trade Secrets. 
200 an application by the Federal Trade Commission for an order requiring a corpora- 
tion and its vice president to comply with subpoenas for the production of certain docu- 
ments, the court rejected the defendants’ argument that they were justified in refusing 
to comply because certain of the requirernents of the subpoenas were not relevant to the 
investigation that was being conducted. The documents related to the computation of 
wholesale and retail prices and to invoices of sale, information which was relevant to an 
investigation of whether or not there had been fictitious pricing. That was a matter into 
which the Commission might inquire, and the fact that trade secrets might be involved 
did not alter the conclusion since the procedure was private and the contents of the 


documents would not be published by the Commission. 
See FTC Enforcement and Procedure, Vol. 3, J 8741.55, 8741.70. 


Memorandum 
[Subpoenas] 


Puiuip L. SuLiivan, District Judge [Jn 
full text]: This is an application by the 
Federal Trade Commission (Title 15 U. S. C. 
Sec. 49) for an order requiring respondents 
to comply with administrative subpoenas 
for the production of certain documents and 
for the testimony of a named individual. 


[Due Process] 


Respondents have advanced three argu- 
ments in justification of their refusal to 
comply with the subpoenas. 

It is first urged that a denial by the Com- 
mission of a motion before it to quash the 
subpoenas was a violation of Respondents’ 
right to due process of law, since it was 
without a formal hearing. The argument is 
without merit. There is nothing in the 
common law or the Administrative Proced- 
ures Act (Title 5 U. S. C. Sec. 100 et. seq) 
which indicates any right to or reason for a 
hearing in such a situation. Since the court, 
not the Commission, enforces the sub- 
poenas, the motion in essence only asked 
the Commission to reconsider its decision 
to issue the subpoenas. 


[Examiner] 


Respondents argue that the subpoenas 
were invalid because they were returnable 
before the attorney and examiner who was 


conducting the investigation rather than 
before an independent examiner. This 
question has been considered and deter- 
mined favorably to the Commission in Fed- 
eral Trade Commission v. Scientific Living, 
150 F. Supp. 495 (M. D. PA. 1957) [1957 
TRADE CASES { 68,673]. I agree with the 
result reached there, and the reasons given 
for it. 


[Relevance] 


It is next objected that certain of the 
requirements of the subpoenas are not 
relevant to the investigation being con- 
ducted. These for the most part have to do 
with documents relating to the computation 
of wholesale and retail prices, and invoices 
of sales. This information is relevant to an 
investigation of whether or not there has 
been fictitious pricing, a matter into which 
the Commission may inquire (Thomas vw. 
Federal Trade Commission, 116 F. 2d 347 
(10th Cir., 1940)). Nor does the fact that 
“trade secrets’ (customer lists) might be 
involved alter the conclusion, since this is 
a private procedure and the contents of the 
documents will not be published by the 
Commission (Federal Trade Commission v. 
Tuttle [1957 Trave Cases { 68,669], 244 F. 
2d 615 (2nd Cir., 1957 (cert. den. 354 U. S. 
925 (1957)). 

An order will be entered requiring the 
Respondents to comply with the subpoenas 
here questioned. 
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[7 69,149] Ice Engineering Corporation, et al. v. Kent Tomlinson, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division, 57 C1908. Dated September 10, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Necessary Averments—Elements Which Must 
Be Established—Injury to Public—Restraint of Interstate Commerce.—A company’s 
charge that defendants violated the antitrust laws by “commercial spying,” circulating 
false statements, and bringing infringement suits against users of its products was dis- 
missed on the ground that it failed to state a claim upon which relief could be granted. 
The alleged acts, by themselves, could not be characterized as an attempt to monopolize 
trade and commerce within the proscription of the antitrust laws. Those activities, without 
more, were not sufficient to support a conclusion that those means were calculated to 


prejudice the public or to unreasonably restrain interstate commerce, 
See Private Enforcement and Procedure, Vol. 2, J 9009.475, 9009.600. 
For the plaintiff: Horton, Davis & McCaleb, Chicago, II. 


For the defendants: Marshall A. Burmeister, Chicago, Ill., for Akshun Manufacturing 
Company, and Frank J. Foley, Chicago, Ill., for Kent Tomlinson. 


Memorandum 


[Motions to Dismiss] 

Watter J. La Buy, District Judge [Jn full 
text]: The instant complaint contains three 
counts alleging jurisdiction pursuant to the 
laws of the United States. Motions to dis- 
miss have been filed by defendants Akshun 
Manufacturing Co. and Kent Tomlinson. 
Both motions urge a lack of jurisdiction of 
Counts I and II since Count I fails to allege 
a claim arising under the patent laws and it 
is conceded by plaintiffs that if no jurisdic- 
tion exists for Count I under the patent 
laws, there is no jurisdiction for Count II 
alleging unfair competition. It is also urged 
that Count III fails to state a claim for 
the violation of the antitrust laws. In addi- 
tion, defendant Tomlinson contends that 
§12, Count I, should be stricken because 
it does not relate to the alleged claim as- 
serted in Count I. 


[Claim Under Patent Laws] 


It is settled law that an alleged infringer’s 
claim of invalidity or non-infringement 
arises under the patent laws. Borchard, 
Declaratory Judgments, 2d Ed., pages 808 
Cia SeQumGnips Nut (COn Om Snanp mC. Awe 7s 
1941) 124 F, (2d) 814. Count I alleges 
defendants made claims to plaintiffs’ cus- 
tomers that they own or are licensees 
under patent rights and that purchases of 
plaintiffs’ products would subject them to 
litigation; that plaintiffs have requested 
defendants to specify said claims clearly 
and bring appropriate action thereon, but 
defendants have refused to do so and in- 
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stead make such charges indirectly through 
threats to plaintiffs’ customers. Plaintiffs 
pray that they be found not to infringe 
any valid patent rights of defendants, which 
rights have been the alleged basis of their 
statements to the trade. The court is of 
the opinion that Count I does state a claim 
under the patent laws and therefore the 
motions to dismiss Counts I and II are 
overruled. 


[Separate Claim] 


It is the court’s opinion that the de- 
fendant Tomlinson’s motion to strike J 12, 
Count I should be sustained. Said para- 
graph, implemented by a more definite and 
certain statement, alleges that there are 
sums due plaintiff from services rendered 
to defendants, and for certain expenses of 
litigation, and for royalties. These are not 
claims which arise under the patent laws 
and constitute a claim separate and apart 
from that asserted by other paragraphs 
of Count I. 


[Alleged Antitrust Violation] 


The court is also of the opinion that the 
motions to dismiss Count III should be 
sustained for failure to state a claim upon 
which relief may be granted. The alleged 
acts of the defendants in “commercial spy- 
ing’ and circulating false statements to the 
trade and the bringing of infringement suits 
against users of plaintiffs’ products cannot 
by themselves be characterized as an at- 
tempt to monopolize trade and commerce 
within the proscription of the antitrust 
laws. Virtue v. Creamery Pkg. Co., 227 U. S. 
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8; Bement & Sons v. National Harrow Co., 
186 U. S. 70; Henry v. A. B. Dick Co., 224 
U. S. 1; Kinnear-Weed Corp. v. Humble Oil 
& Refining Co. [1954 Trapr Cases J 67,822], 
(C. A. 5, 1954) 214 F. (2d) 891. Such al- 
leged activities, without more, are not suffi- 
cient to support a conclusion that these 
means were calculated to prejudice the pub- 
lic or to unreasonably restrain interstate 
commerce. 
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[Order] 


An order has this day been entered over- 
ruling defendants’ motions to dismiss Counts 
I and II of the complaint; sustaining de- 
fendants’ motion to strike { 12, Count I of 
said complaint; and sustaining defendants’ 
motions to dismiss Count III of said com- 
plaint. 


[| 69,150] Charles Walder, et al. v. Paramount Publix Corp., et al. 
In the United States District Court for the Southern District of New York. Civ. 


69-217. Filed September 29, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Summary Judgment—Injury to Plaintiff—Reasonableness of Price Paid for Stock.—In an 
action by two individuals as trustees for a dissolved motion picture theatre corporation 
charging that another company acquired one-half of its stock at an inadequate price 
through an unlawful conspiracy which deprived its theatre of prompt film releases, the 
defendants’ motion for summary judgment was granted on the ground that full value was 
paid for the stock, and the corporation therefore suffered no loss. Previously, it had been 
held, by another judge, that the defendants had paid a fair rental for the theatre under a 
lease. Since the corporation had no other assets, any additional value of the stock must 
have come from the defendants’ contribution, its agreement to manage the theatre. The 
court in the instant case saw no reason to disagree with the finding in the prior ruling but 
expressed doubt that it could properly act upon an opposite view, even if disposed to do 
so, in view of the chaos that would result from inconsistent rulings in a single lawsuit. 


See Private Enforcement and Procedure, Vol. 2, § 9009.675. 

For prior opinions of the U. S. District Court, Southern District of New York, see 
1957 Trade Cases {[ 68,883 and 68,650; 1956 Trade Cases { 68,572 and 68,275; and 1955 
Trade Cases f] 68,170 and 68,097. 

Memorandum 
[Nature of Action] 


December 14, 1956 [1956 TRADE CASES 
7 68,572], and an opinion on reargument 


Drmocxk, District Judge [In full text]: 
This is an action for treble damages and 
injunctive relief for alleged violations of 
the antitrust law, 15 U.S. C. § 1 et seq. 


[Prior Proceedings] 

Pursuant to an opinion of Judge Weinfeld 
dated June 24, 1955, 132 F. Supp. 912 [1955 
TRADE CASES {| 68,097], the action has been 
dismissed as to plaintiffs Charles, Ethel, 
Alvin and Lester Walder, individually and 
as trustees of Tivoli Theatre, Inc, Pursu- 
ant to an opinion of Judge Leibell, dated 
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dated March 12, 1957 [1957 Trapre Casrs 
{ 68,650], the action has been dismissed as 
to plaintiff The Walwal Corporation. By 
order dated June 5, 1958, I dismissed the 
complaint as to Tivoli Amusement Com- 
pany, Inc. That leaves only the claim of 
plaintiffs Charles and Ethel Walder as 
trustees for Tivoli Operating Corporation. 


Defendants now move for summary judg- 
ment dismissing the complaint as to the 
trustees for Tivoli Operating Corporation. 

Tivoli Operating Corporation, hereinafter 
Operating, a Florida corporation, was vol- 
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untarily dissolved on August 17, 1948. Plain- 
tiffs Charles Walder and Ethel L. Walder, 
hereinafter plaintiffs, allege that they and 
defendant Fred H. Kent are its trustees by 
operation of Florida law and that no de- 
mand was made on Kent to join as plain- 
tiff because of his alleged adverse interest. 


[Conspiracy Alleged] 

Plaintiffs’ theory is that, because of acts 
of defendants in an unlawful conspiracy to 
deprive the operators of the Tivoli Theatre 
in Miami, Florida, of prompt releases of 
motion pictures, the operators were forced 
by defendants to join with Paramount En- 
terprises, Inc., hereinafter Enterprises, a 
wholly owned subsidiary of defendant Para- 
mount Publix Corporation, in the formation 
of Tivoli Operating Corporation and in the 
distribution of one-half of Operating’s stock 
to Enterprises, at an inadequate price. 
Plaintiffs, on behalf of Operating, seek to 
recover from defendants the loss thus suf- 
fered by Operating. Defendants make this 
motion for summary judgment on the ground 
that Enterpirses paid full value for the stock 
issued to it. 

The agreement pursuant to which the 
stock was issued was made on February 10, 
1937, between three parties, The Walwal 
Corporation, hereinafter Walwal, Charles 
Walder and Enterprises. By it Walwal, 
the owner of the Tivoli Theatre, agreed to 
lease it on certain terms to Operating, the 
corporation to be formed, Enterprises agreed 
to manage the theatre and see that Operat- 
ing got pictures under a specified schedule 
and Walwal and Charles Walder gave cov- 
enants not to compete. The agreement 
provided that the stock of Operating should 
be equally divided between Walwal and 
Enterprises upon payment into the corpora- 
tion of $1,000 by each. This agreement was 
carried out. The corporation was formed, 
the stock was issued and the lease was 
executed. 


Prior to the execution of the agreement 
Walwal had been the owner of the theatre 
and it had been operated by a corporation 
known as Tivoli Theatre, Inc. That cor- 
poration was dissolved after Operating took 
over. 

[Value of Lease] 

Defendants base their motion on what 
they say is a finding by Judge Leibell in 
this case that the lease had no value. They 
say that the lease was the only asset of 
Operating and, if it had no value, the sum 
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of $1,000 paid by Enterprises for one-half 
of the stock obviously was not inadequate. 


Judge Leibell’s ruling was made on a 
motion which resulted in his dismissal of 
Walwal’s claim. He based that dismissal 
on the ground that Walwal suffered no 
damage when it leased the theatre to Oper- 
ating because the lease was upon what 
Judge Leibell found to be a fair rental. I 
see no reason for disagreeing with that 
finding and, even were I disposed to act 
upon an opposite view, I doubt that I could 
properly do so in view of the chaos which 
would result from inconsistent rulings in a 
single lawsuit. I accept it as established 
then that Operating had to give a dollar 
for every dollar’s worth it received under 
the lease. Under the lease Operating re- 
ceived not only the building but its fur- 
nishings and equipment. The lease carried 
with it by operation of law the trade name 
and good will of the theatre. Shubert v. 
Columbia Pictures Corp., 189 Misc. 734, 739, 
Sp. Term, McNally, J., aff'd 274 App. Div. 
751; see also Stogop Realty Co. v. Marie An- 
toinette Hotel Co., 217 App. Div. 555, 564-5; 
McDonald v. First Nat. Bank of Attleboro, 
1 Cir., 70 F. 2d 69. 


[Full Value Given] 


Thus the theatre and the equipment and 
the good will came to Operating by way 
of the lease and Operating was obligated 
to pay as rent for them every cent that 
they were worth. Half of the stock of a 
corporation with only the lease as an asset 
would not be worth more than the $1,000 
that Enterprises paid for it. Perhaps the 
stock was worth more than the zero figure 
attributable to the lease but, if so, the value 
must have come from Operating’s only 
other asset: Enterprises’ agreement to manage 
the theatre. This agreement to manage the 
theatre was, however, a contribution by 
Enterprises. Enterprises thus gave for the 
stock at least as much as its value since, by 
hypothesis, it was solely what Enterprises 
gave that lent any value to the stock. 


[Summary Judgment Granted] 


I accordingly agree with defendants that 
plaintiff trustees for Operating have failed 
to show any loss and I therefore direct 
summary judgment dismissing the com- 
plaint as to Charles Walder and Ethel L. 
Walder as trustees for Tivoli Operating 
Corporation. 


Settle order on notice. 
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[f 69,151] W. W. Youngson, Jr., and J. S. Baker, doing business as Youngson Auto 
Service v. Tidewater Oil Company. 


In the United States District Court for the District of Oregon. Civil No, 9020. 
Dated September 20, 1958. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Necessary Averments to State Cause of Action 
—Price Discrimination—Lost Profits Through Diversion of Customers to Favored Com- 
petitors.—A service station operator’s complaint charging an oil company with selling 
gasoline and oil products to other dealers in the immediate area at a lower price and 
with granting them discounts and rebates, thereby diverting customers from him, was 
dismissed on the ground that no claim for relief existed. Although the complaint alleged 
that customers were diverted, it was not alleged that they were diverted to dealers 
receiving a preferential price from the oil company. In antitrust actions, the pleadings 
must contain a much more extensive statement of the facts than in simple negligence or 
contract cases, and generalities and legal conclusions are not sufficient in claims for viola- 
tions of the Robinson-Patman Act. To come within the reach of the provisions of that 
Act, one must show lost profits resulting from the necessity of meeting the prices of 
favored competitors or lost sales to such favored competitors due to one’s inability to 


meet their prices, or both. 


See Private Enforcement and Procedure, Vol. 2, J 9009.750. 


Opinion 
[Nature of Action] 


Sotomon, District Judge [Jn full text]: 
Plaintiff, a service station operator in Port- 
land, Oregon, filed an action against de- 
fendant Tidewater Oil Company for treble 
damages and injunctive relief based upon 
alleged violations of the Robinson-Patman 
Act, 15 USCA §§ 13 and 15. 


[Price Discrimination Alleged] 


In his amended complaint he alleged that 
defendant unlawfully discriminated against 
the plaintiff by selling the same gasoline 
and oil products to other dealers in Port- 
land and the immediate area at a lower 
price, and by allowing discounts and re- 
bates which were not given to plaintiff; and 
that such discrimination (1) caused com- 
peting dealers to reduce the retail price and 
thereby diverted customers from the plain- 
tiff, and (2) caused competing dealers to 
sell at lowered prices which destroyed 
competition between plaintiff and the favored 
dealers, and (3) caused competing dealers 
to sell at a fictitious controlled price de- 
stroying competition between competing 
dealers, and between plaintiff and compet- 
ing dealers. 
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[Pleadings in Antitrust Actions] 


On numerous occasions I have stated that 
Federal Courts in general and this court in 
particular have been reluctant to dismiss 
cases without a hearing on the merits. No 
such motion should be granted where a 
claim for relief has been defectively stated. 
It must appear from the allegation that no 
claim for relief exists. Gruen Watch Co. v. 
Artists Alliance, Inc., 9 Cir., 191 F. 2d 700 
(1951). During the hearing on the motion 
to dismiss the original complaint, it was 
agreed that in anti-trust actions the plead- 
ings must contain a much more extensive 
statement of the facts than in a simple 
negligence or contract case and that gener- 
alities and legal conclusions are not suffi- 
cient to predicate a claim for violation of 
the Robinson-Patman Act upon which relief 
can be granted. 


[Strict Interpretation] 


At the hearings on the motions to dismiss 
both the original and the amended com- 
plaints, the defendant contended that in 
order for plaintiff to prevail, he must plead 
and prove that he lost business directly to 
a dealer or dealers who received the bene- 
fits of discriminatory prices from the de- 
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fendant, and who were in actual competition 
with the plaintiff. Defendant contended 
that the plaintiff failed to do this either in 
his original or in his amended complaint. 
This strict interpretation of the Robinson- 
Patman Act was announced in the case of 
Enterprise Industries v. Texas Company [1957 
TravDE CASES J 68,596], 2 Cir., 240 F. 2d 457 
(1957), and was followed in the case of 
Alexander v. Texas Company [1957 TRADE 
Cases § 68,643], 149 F. Supp. 37 (D. C. La., 
1957). 

In the Enterprise case, Judge Learned 
Hand held that plaintiff must show that 
the price discrimination actually diverted 
customers to the favored dealers, or forced 
plaintiff to lower his retail price in order 
to compete. He pointed out that the ques- 
tion is not how much better off plaintiff 
would be if he had paid a lower price but 
how much worse off he is because others 
have paid less. Following this holding, the 
court in the Alexander case, with a fact 
situation similar to the case at bar, held 
that the complaining service station dealer 
must prove he actually lost business to a 
favored dealer. 


[Diversion to Favored Dealers] 


At the hearing on the motion to dismiss 
the original complaint, counsel for the 
plaintiff stated that he would make a further 
examination of the facts to determine whether 
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they met the rigid standards announced in 
the Enterprise and Alexander cases and that 
he would file an amended complaint in 
which he would fully allege the matters 
which his examination disclosed he could 
prove. Although in his amended complaint, 
plaintiff alleges that customers of his were 
diverted, he does not allege that they were 
diverted to dealers receiving a preferential 
price from the defendant. 


[No Claim Exists] 


In my view, to come within the reach 
of the provisions of the Robinson-Patman 
Act, one must show lost profits resulting 
from the necessity of meeting the prices of 
favored competitors or lost sales to such 
favored competitors due to one’s inability 
to meet their prices, or both. To determine 
whether dismissal in this case is proper, the 
amended complaint must be viewed not 
only in the light of the applicable law, but 
also in the light of the discussions at the 
original hearing, particularly plaintiff’s state- 
ment of intention. I, therefore, find that 
this is not a case in which a claim for relief 
was defectively stated, but rather it is a 
case in which no claim for relief exists. 


[Dismissal Granted] 


Defendant’s motion to dismiss plaintiff’s 
amended complaint is granted. 


[] 69,152} Better Living, Inc.; Carl Mickelson and Fred E. Block, individually and 
as officers of said corporation, and also as partners trading as Aluminum Storm Window 


Company v. Federal Trade Commission. 


In the United States Court of Appeals for the Third Circuit. No. 12,544. Argued 


September 18, 1958. Filed October 8, 1958. 


On Petition to Review an Order of the Federal Trade Commission. 


Federal Trade Commission Act 
Unfair Practices—Misrepresentations—Aluminum Storm Doors, Storm Windows, and 
Awnings—Order to Cease and Desist—Sufficiency of Evidence—A Federal Trade Com- 
mission order prohibiting a corporation and individuals from using bait advertising and 
other deceptive representations to sell aluminum storm doors, storm windows, and awnings 
was affirmed. There was no question of law involved, and the fact conclusions reached by 
the Commission had adequate support in the evidence. 


See Unfair Practices, Vol. 2, § 5081.0125, 5095.03, 5095.61, 5099.30. 
For the petitioners: Joseph Lurie, Philadelphia, Pa. 


For the respondent: James E. Corkey, Assistant General Counsel, Federal Trade 
Commission, Washington, D. C. 


Affirming a Federal Trade Commission order to cease and desist in Dkt. 6290. 
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Surf Sales Co. v. FTC 
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Before Goopricu, STaLey and Hastir, Circuit Judges. 


Opinion of the Court 
[FTC Order Affirmed] 


Per Curtam [In full text]: This is a peti- 
tion for review of an order of the Federal 
Trade Commission directing the petitioner 


practices dealing chiefly with its advertise- 
ments. There is no law question in the 
case. The fact conclusions reached by the 
Commission have adequate support in the evi- 
dence presented. 


The order of the Federal Trade Commis- 


to cease and desist from certain business sion will be affirmed. 


[] 69,153] Surf Sales Company, et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit, September Term 
1958—September Session 1958. No. 12222. Dated October 9, 1958. 


Petition for Review of Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Using or Selling Lottery Devices—Jurisdiction of Federal Trade 
Commission to Prohibit—Sufficiency of Evidence to Support Order.—A petition to set 
aside a Federal Trade Commission order prohibiting a company and individuals from (1) 
supplying to others lottery devices, either with merchandise or separately, designed or in- 
tended to be used in the sale of merchandise to the public by means of a game of chance 
or (2) selling or otherwise disposing of merchandise by means of a game of chance was 
denied. The law is firmly established that the practice of selling goods by means which 
involve a game of chance, gift enterprise, or lottery is contrary to the established public 
policy of the United States, and the sale and distribution, in interstate commerce, of such 
devices designed for the purpose of selling merchandise by games of chance or lottery is 
violative of the Federal Trade Commission Act. The Commission has jurisdiction to pro- 
hibit the mailing of such devices in interstate commerce, The findings of the Commission 
that the respondents violated the Act were supported by substantial evidence. 


See Unfair Practices, Vol. 2, J 5173.50, 5201.317, 5201.581; FTC Enforcement and Pro- 
cedure, Vol. 2, J 8611.37. 


Federal Trade Commission Enforcement and Procedure—Procedure Against Unfair 
Practices—Validity of Order Against Employee of Corporate Respondent.—The Federal 
Trade Commission was justified in finding that an individual, regardless of his title in a 
corporate respondent, had and did exercise authority, responsibility, and direction of the 
affairs of the respondent corporation. The individual was no ordinary employee and did 
direct and have sufficient control of the policies and sales activities of the corporation to 
authorize a cease and desist order against him individually. The individual had identified 
himself as the manager of the corporation, and he did not attempt to refute the testimony 
as to his authority. 


See FTC Enforcement and Procedure, Vol. 2, § 8611.76. 

For the petitioners: Eli E. Fink and Harry Golter, Chicago, Ill. 

For the respondent: James E. Corkey and John W. Carter, Jr., Washington, D. C. 

Denying a petition to set aside a Federal Trade Commission cease and desist order in 
Dkt. 6612. 

Before Major, Hastrncs and PARKINSON, Circuit Judges. 


[FTC Order—Review] 


PARKINSON, Circuit Judge [Jn full text]: 
Petitioners here seek to set aside a Federal 
Trade Commission order to cease and desist 
from using lottery methods and devices in 
the sale of merchandise in interstate com- 
merce. 


[Petition] 
They state in their brief that: 


“The primary purpose of this petition 
is to obtain a reversal of the Order against 
the petitioner Samuel Specter. The corpo- 
rate petitioner and its president, petitioner 
Marsh, have virtually discontinued their 
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business but are interested in obtaining a 
reversal of the Order against themselves, 
having in mind that any such reversal 
would automatically inure to the benefit 
of Specter. As an ordinary employee of 
the corporate petitioner, the personal rec- 
ord and reputation of Specter should not 
have been besmirched by the cease and 
desist order of the Commission, The 
Commission did not prove a case against 
Specter.” 
[Issues] 


With this in mind we now consider 
the contested issues enunciated by the 
petitioners as follows: 


“1, Is there substantial evidence to 
support the essential findings of the 
respondent Commission? 

“2. Does the respondent Commission 
have jurisdiction to prohibit the mailing 
of push cards in interstate commerce?”. 


[FTC Jurisdiction] 


The second issue has been decided in the 
affirmative so conclusively that it is no 
longer open to question. In fact, the peti- 
tioners admit in their brief that various 
Circuit Courts of Appeals have held that 
“the furnishing in interstate commerce of 
material which can be used to operate 
and conduct a lottery constitutes an un- 
fair and deceptive act and practice in 
commerce and is against the public in- 
terest.” 


Under §5 of the Federal Trade Commis- 
sion Act, 15.U. SCA. § 45. “unfair or 
deceptive acts or practices in commerce, 
are declared unlawful’ and the Federal 
Trade Commission is thereby empowered 
to prevent the use thereof. The law is 
now firmly established that the practice 
of selling goods by means which involve 
a game of chance, gift enterprise or lottery, 
including push cards such as we have 
here, is contrary to the established public 
policy of the United States and the sale 
and distribution, in interstate commerce, 
of such devices designed for the purpose 
of selling merchandise by games of chance 
or lottery is violative of the Federal Trade 
Commission Act. Wolf v. F. T. C., 7 Cir. 
1943 [1940-1943 Trape Cases { 56,326], 135 
F, 2d 564; Modernistic Candies v. F. T. C., 
7 Cir., 1944 [1944-1945 Trape Cases § 57,301], 
145 F, 2d 454; Chas. A. Brewer & Sons 
v. F. T. C., 6°Cir., 1946 [1946-1947 Trapr 
Cases 57,515], 158 F. 2d 74; Globe Card- 
board Novelty Co. v. F. T. C., 3 Cir., 1951 
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[1950-1951 Trape Cases {] 62,947], 192 F. 2d 
444: Lichtenstein v. F. T. C., 9 Cir. 1952 
[1952 Trape Cases { 67,224], 194 F. 2d 607; 
Consolidated Mfg. Co. v. F. T. C., 4 Cir., 
1952 [1952 Trape Cases { 67,349], 199 F. 2d 
417; Zitserman v. F. T. C., 8 Cir. 1952 
[1952 Trape Cases { 67,390], 200 F. 2d 519; 
Gay Games v. F. T. C., 10 Cir., 1953 [1953 
TRADE CASES { 67,478], 204 F. 2d 197; James 
v. F. T. C., 7 Cir., 1958 [1958 TRADE CASES 
7 68,942], 253 F. 2d 78. The petitioners 
have offered no good reason, and we cer- 
tainly know of none, why we should hold 
to the contrary now. 


[Sufficiency of Evidence] 


The only other contested issue focuses 
our attention on the question of whether 
the findings of the Commission are sup- 
ported by substantial evidence. 


The Commission adopted the findings 
of fact of the Hearing Examiner who 
found that petitioner corporation is incor- 
porated under the laws of Illinois with its 
principal place of business in Chicago, 
Illinois; that petitioner Thomas F, Marsh 
is president of the corporation and peti- 
tioner Samuel Specter was either the mana- 
ger of the corporation or had and did 
exercise the authority and direction of its 
affairs which that office connotes; that the 
petitioners were engaged in the sale and 
distribution of merchandise by means of 
games of chance, gift enterprises or lottery 
schemes consisting of push cards trans- 
ported from their office in Chicago, Illinois 
in interstate commerce; that the sales of 
petitioners’ merchandise by means of said 
push cards were made pursuant to the 
instructions contained in the literature sent 
out by the petitioners; and whether a 
purchaser received an article of merchan- 
dise, having a value substantially greater 
than the price paid for each chance or 
push, or nothing for the amount of money 
paid is thus determined wholly by chance 
and constitutes an unfair act and practice 
in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


The answer of the petitioners admitted 
distribution of literature describing the mer- 
chandise and sales thereof to the public 
and the evidence conclusively shows dis- 
tribution between Illinois and California 
and sales and distribution in Indiana. Thus 
in the posture this case comes to us, as 
cast by the petitioners, it is apparent that 
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Surf Sales Company and Marsh cannot 
seriously contest the cease and desist order 
on the ground that the findings are not 
supported by substantial evidence. 


We have read and carefully considered 
all of the evidence in this record. The 
petitioners offered no evidence and, there- 
fore, the evidence is undisputed and un- 
contradicted. There is substantial evidence 
in this record to adequately prove that 
Surf Sales sold and distributed merchan- 
dise by means of push cards constituting 
unfair acts and practices. James v. F. T.C., 
7 Cir., 1958 [1958 Trape Cases { 68,942], 
253 F. 2d 78, and that they did so in inter- 
state commerce. Louisiana R. R. Comm. 
Deer eC LUG KY, NOVO 220 te Si GOO: 
Ford Motor Company v. F. T. C., 6 Cir., 
1941 [1940-1943 Trane CAsEs { 56,132], 120 
Pe 2d 0175) 183: 


[Order Against Individual] 


The only contention the petitioners really 
press is that the cease and desist order 
should not continue against Samuel Specter 
individually. 


Two witnesses, Charles W. Johnson an 
attorney-investigator for the Federal Trade 
Commission and John Steffen of Dun & 
Bradstreet, individually visited the Surf 
Sales Company office seeking information. 
Johnson went once and Steffen, a disin- 
terested party, went there on three dif- 
ferent occasions. Both testified that when 
they asked to see an official of the company 
Samuel Specter responded as such. Steffen 
testified that Specter told him that he 
was the manager for the company and that 
the other officials were in Florida. When 
Johnson asked Specter for the company’s 
representative mailings Specter had a typi- 
cal mailing addressed to a person in Los 
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Angeles, California which had been re- 
turned because of misdirection, “and he 
(Specter) gave me (Johnson) that envelope 
which contained descriptive literature, and 
a sales card or punch card which he (Spec- 
ter) said was typical of all mailings the 
company made.” The uncontradicted evi- 
dence is that Specter was the only official 
of the company present when Steffen was 
there and regardless of title, Specter had 
and did exercise authority, responsibility 
and direction of the affairs of Surf Sales 
Company. The Commission was fully justi- 
fied in so finding and that finding is cer- 
tainly supported by substantial evidence. 
Specter was no ordinary employee and 
did direct and have sufficient control of 
the policies and sales activities of Surf 
Sales Company to authorize a cease and 
desist order against him individually. 

It is to be noted in this connection 
that Specter was present at the hearing 
and fully aware of the testimony of John- 
son and Steffen. Certainly Marsh and 
Specter were the ones able to refute the 
testimony as to Specter’s authority. The 
expressed interest of Marsh in Specter and 
his professed concern for the order being 
against him clearly indicates his ostensible 
willingness to be a witness for Specter. 
We recognize that the burden upon the 
respondent to prove its case by substantial 
evidence cannot be met by failure of Specter 
to testify or call witnesses in his behalf 
but his failure to so do creates a presump- 
tion that the testimony would have been 
unfavorable to him. Local 167 v. U. S., 
1934. [1932-1939 TrapE Cases { 55,043], 291 
U. S. 293, 298; Bowles v. Lentin, 7 Cir., 1945, 
151 F. 2d 615, 619. 


The petition is denied, 


[7 69,154] United States v. National Malleable & Steel Castings Co., et al. 
In the Supreme Court of the United States. October Term, 1958. No. 160. Dated 


October 13, 1958. 


Appeal from the United States District Court for the Northern District of Ohio. 
Case No. 1166 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 
Combinations and Conspiracies—Monopolies—Judgment for Defendants—Motions to 
Affirm.—The dismissal of a Government complaint, charging that manufacturers of rail- 
road car couplers and an association of railroads monopolized and conspired to restrain 
and monopolize trade in the manufacture and sale of couplers, on the ground that no 
unlawful monopoly or conspiracy was established by the circumstantial evidence presented 
by the Government was affirmed by the United States Supreme Court on motions to affirm. 
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See Combinations and Conspiracies, Vol. 1, { 2005, 2005.360, 2005.468, 2005.660, 2005.730, 
2005.751, 2011.181, 2013.225, 2013.60, 2017; Monopolies, Vol. 1, 2510.275, 2510.400, 2520.10, 
2610, 2610.240, 2610.525, 2610.575, 2610.600, 2610.720; Department of Justice Enforcement 
and Procedure, Vol. 2, { 8225, 8225.420, 8229.550, 8233.100. ; 

For the appellant: J. Lee Rankin, Solicitor General; Victor R. Hansen, Assistant 
Attorney General; and Charles H. Weston and Lewis Bernstein, Attorneys, Department 
of Justice, Wash., D. C. 

For the appellees: Luther Day and Curtis C. Williams, Jr., Cleveland, Ohio, for 
Natl. Malleable & Steel Castings Co.; James C. Davis, Cleveland, Ohio, and Louis Ss 
Hardin and John B. Robinson, Jr., Chicago, Ill., and Orrin B. Garner, for American 
Steel Foundries, Webb I. Vorys, Columbus, Ohio, for Buckeye Steel Castings Co.; Wil- 
mer Mechlin, Washington, D. C., for Symington Wayne Corp.; Charles W. Sellers, Cleveland, 
Ohio, for McConway & Torley Corp.; Kenneth F. Burgess, D. Robert Thomas, Jr., and 
James R. Bliss, Chicago, Ill., and Ashley M. Van Duzer and Thomas A. Quintrell, Cleve- 
land, Ohio, for Association of American Railroads. 

Affirming a decision of the U. S. District Court, Northern District of Ohio, Eastern 
Division, 1957 Trade Cases { 68,890. For a prior ruling of the Court, see 1954 Trade Cases 
J 67,741. 
affirmed. Mr. Justice Douglas is of the 

[Afirmed| opinion that probable jurisdiction should 
Per Curtam [In full text]: The motions be noted. Mr. Justice Burton took no part 
to affirm are granted and the judgment is in the consideration or decision of this case. 


[7 69,155] American Crystal Sugar Company v. The Cuban-American Sugar 
Company. 

In the United States Court of Appeals for the Second Circuit. No. 338, October 
Term, 1957. Docket No. 24962. Decided October 1, 1958. 

Appeal from a decree in favor of the plaintiff on a complaint brought under § 16 
of the Clayton Act, 15 U.S. C. A. § 26, charging a violation of § 7 of said Act, 15 U.S. C.A. 
§ 18, entered in the United States District Court for the Southern District of New York 
after trial before DAwson, Judge. Affirmed. 


Clayton Antitrust Act 

Acquisition of Stock or Assets—Stock Acquisition—Cane Sugar Refiner’s Acquisition 
of Stock of Beet Sugar Refiner—Legality—A company whose wholly-owned subsidiary, 
a cane sugar refiner, ranked eleventh nationally in the production of refined sugar violated 
Section 7 of the Clayton Act by its acquisition of approximately 23% of the stock of a beet 
sugar refiner which ranked eighth or ninth in national production of refined sugar. Section 
7, as amended, now forbids the acquisition of the whole or any part of the stock or assets 
of a corporation where, in any line of commerce in any section of the country, the effect of 
such acquisition may be substantially to lessen competition. Conduct may fall under the 
ban of that section before it has attained the stature of an unreasonable.-restraint of trade 
under the Sherman Act. Combined, the two companies would have ranked about fourth 
in the whole industry. In a ten-state area which was found to be the relevant market 
area, the two companies, if combined, would have ranked second in volume of sales of 
refined sugar, the relevant market product. The company was not merely seeking invest- 
ment in the competitor but sought to control its policies and bring about some change to 
the company’s own advantage at the expense of the beet sugar refiner. 

See Acquisitions of Stock or Assets, Vol. 1, J 4205. 


Acquisition of Stock or Assets—Stock Acquisitions Under 1950 Amendment to 
Section 7 of the Clayton Act—Test of Ilegality—Determination of a violation of Section 
7 of the Clayton Act as amended requires, first, a definition of a relevant market in which 
a lessening of competition has probably occurred and, second, an analysis of the nature and 
extent of the competition within that market. An acquisition is not illegal because of its 
impact on competition between the corporations involved; only an acquisition which, in 
the long run, may reasonably be expected to substantially lessen competition within a 
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relevant market will violate that section. A trial judge, in ruling that a company with a 
wholly-owned subsidiary engaged in refining cane sugar violated Section 7 by acquiring 
approximately 23% of the stock of a beet sugar refiner, made it plain that he understood 
the proper test of illegality. He stressed the necessity for considering the competitive 
situation of the industry, examined the structure of the industry, recognized that both 
beet and cane refined sugar constituted the relevant market product, and defined a ten-state 
area in which the two companies were in especially active competition and in which the 
market was subject to common economic forces as the relevant market area. His con- 
clusion that the acquisition would lessen competition in that line in that market was 
sufficiently supported by the findings and by the underlying evidence. 


See Acquisitions of Stock or Assets, Vol. 1, J 4207.636, 4207.804. 


Acquisition of Stock or Assets—Stock Acquisition—Cane Sugar Refiner’s Acquisition 
of Stock of Beet Sugar Refiner—Line of Commerce—Cross-Elasticity of Demand— 
Sensitivity to Price Change—In ruling that a company with a wholly-owned subsidiary 
engaged in the refining of cane sugar violated Section 7 of the Clayton Act by acquiring 
approximately 23% of the stock of a beet sugar refiner, it was not erroneous for the 
trial judge to find that the distribution of refined sugar, both beet and cane, constituted a 
single “line of commerce” within the meaning of that section. While it was insisted 
that the two products, cane and beet sugar, were not fully competitive since some cus- 
tomers often specified beet or cane in placing orders, and since cane normally sold at 
20 cents per cwt. higher than beet, there was evidence that a change in the price of one 
produced an equivalent and corresponding change in the price of the other. Sensitivity 
to price change, not price differential, is usually regarded as a proper element to measure 
cross-elasticity of demand. Almost all of the testimony supported the finding of sub- 
stantially complete functional interchangeability between the two products. In so far as 
there existed separate “buyer demands,” it indicated not an absence of competition be- 
tween cane and beet but only that, for the time being, as to certain customers, one or 
the other had forged ahead in the competitive race. 


See Acquisitions of Stock or Assets, Vol. 1, § 4207.379. 


Acquisition of Stock or Assets—Stock Acquisition—Cane Sugar Refiner’s Acquisition 
of Stock of Beet Sugar Refiner—Relevant Market—Section of Country.—In ruling that a 
company with a wholly-owned subsidiary engaged in the refining of cane sugar violated 
Section 7 of the Clayton Act by acquiring approximately 23% of the stock of a beet 
sugar refiner, the evidence and the findings supported the relevance of a ten-state market 
area selected by the trial court as a proper geographic market or section of the country 
in which the lessening of competition would probably result from the common control 
of the two companies. In that area, about two-thirds of all the sugar sold was supplied 
by seven producers. The two companies involved in the present litigation enjoyed a 
locational advantage over refiners having more distant facilities and were better situated 
to supply that territory than more distant markets. In 1956, each of the two companies 
sold 50% or more of their total sales in that area and, if combined, they would rank 
second in volume of sales in the area. 


See Acquisitions of Stock or Assets, Vol. 1,  4207.428. 


Acquisition of Stock or Assets—Stock Acquisition—Cane Sugar Refiner’s Acquisition 
of Stock of Beet Sugar Refiner—Effect on Competition.—A trial court’s ruling that com- 
petition in the distribution of refined sugar would be lessened by a merger of, or the 
achievement of common control over, a cane sugar refiner and a beet sugar refiner was 
supported by the findings and underlying evidence. A combination of the two com- 
panies, if consummated, would cause them to rank second in volume of sales of refined 
sugar, the relevant line of commerce, in a ten-state geographic market area, the relevant 
section of the country. In examining the structure of the refined sugar industry, it was 
also noted that legislative restrictions placed on the production of sugar by the quota 
system of the National Sugar Act had put an incentive on expansion by acquisition of 
existing refinery facilities as distinguished from expansion by the construction of new 
facilities. Due largely to that quota system, the sugar industry was peculiarly inhospitable 
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to those who sought to enter the field and only eight new entrants were noted within 
a thirty year period. Since allotments under the National Sugar Act. depended upon 
“past marketings,” among other factors, the cane sugar refiner’s acquisition of the beet 
sugar refiner would cause it to experience a growth it could not readily achieve merely 
by building new factories. 


See Acquisitions of Stock or Assets, Vol. 1, 4207, 4207.307. 


Acquisition of Stock or Assets—Stock Acquisition—Private Enforcement of Pro- 
hibition Against Acquisitions—Injunctive Relief—Threatened Loss or Damage—Pur- 
chase for Investment.—Acquisition of approximately 23% of the stock of a beet sugar 
refiner by a company which had a wholly-owned subsidiary engaged in the refining of 
cane sugar constituted an imminent threat of irreparable damage to the beet sugar refiner 
and warranted an injunction which prohibited the defendant from voting the acquired 
stock at stockholders’ meetings, from acquiring representation on the board of directors, 
and from acquiring additional stock of the beet sugar refiner. The defendant was seeking 
not merely a minority investment in, but actual control of, one of the leading beet proc- 
essors, Plainly it sought to control that company’s policies. In view of the competitive 
positions and policies of the two companies, it was not unreasonable to infer that the 
defendant’s objective was to bring about some change in the beet sugar refiner’s conduct 
and policies to the advantage of the defendant and at the expense of the other company. 
Testimony indicating that common control of the two companies would make for 
economies in the amount and cost of working capital and in the purchase of supplies 
was neither specific nor documented. 


See Acquisitions of Stock or Assets, Vol. 1, §4207.155, 4209, 4209.376, 4209.450, 
4209.675, 4209.865. 


Private Enforcement and Procedure—Injunctive Relief from Violations of Antitrust 
Laws—Appeal and Error—Trial Court’s Findings of Fact—Findings in Opinion,—A trial 
judge, in concluding that a company violated the Clayton Act by acquiring stock in a 
competitor, meant his ultimate holding of illegality to rest on the findings contained in 
all sections of his decision, including both the unnumbered findings in his “opinion” as 
well as the earlier numbered findings of: fact. The decision comprised one integral 
writing; the ultimate conclusion of illegality was not articulated until the last page 
of the section of the decision denominated “opinion,” which followed the numbered 
“findings” and “conclusions.” There the court stated that the record led to the con- 
clusion reached, making it plain in the written decision that he intended to base his 


holding not only on the formal, numbered findings but also on findings included in the 
opinion. 


See Private Enforcement and Procedure, Vol. 2, J 9027. 


For the appellant: Cyrus Austin of Appell, Austin & Gray, New York, N. Y. (Loeb, 
Churchill & Lawther, and Robert L. Loeb, New York, N. Y., on the brief). 


For the appellee: Robert G. Zeller of Cahill, Gordon, Reindel & Ohl, New York, 
N. Y., and Marshall P. Madison of Pillsbury, Madison & Sutro, San Francisco, Calif. 
(Donald S. Graham of Lewis, Grant & Davis, Denver, Colo., on the brief). 


Affirming a decision of the U. S. District Court for the Southern District of New 
York, 1957 Trade Cases J 68,735. For prior decisions of the Court, see 1956 Trade Cases 
| 68,514, 68,473, 68,417, and 68,348. 


Before: Swan, Hrncxs, and Moor, Circuit Judges. 


[Stock Acquisition] ing a violation of §7 of the Clayton Act, 

Hincxs, Circuit Judge [Jn full text]: 15 U.S. C. A. $18, Concededly the de- 

This is an action brought under §16 of fendant* had acquired a block of stock in 

the Clayton Act, 15 U. S. C. A. § 26, charg- the plaintiff * corporation. By the action 
* Throughout this opinion we shall refer to 


the appellant as the defendant and the appellee 
as the plaintiff. 
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the plaintiff sought to enjoin it from 
making further acquisitions, from  vot- 
ing its stock and from obtaining repre- 
sentation on its Board of Directors, and to 
require it to divest itself of its present 
hokdings. After trial, the trial judge filed 
a written decision in the form of an integral 
document containing findings of fact, con- 
clusions of law and an opinion. 152 F. 
Supp. 387 [1957 Trape Cases f 68,735]. 
He granted plaintiff a permanent injunc- 
tion, but denied the request for divestiture. 
From this judgment and from an order 
denying a motion for new trial or for ad- 
ditional findings, the defendant has brought 
this appeal. 


[Background Facts] 


The background facts are as follows.** 
The plaintiff, American Crystal Sugar Com- 
pany (“Crystal”), a processor and seller of 
beet sugar, was a publicly held corporation 
with about 423,000 shares of stock with 
full voting rights issued and outstanding. 
Crystal ranks eighth or ninth nationally in 
the production of refined sugar. In 1954, 
after several unsuccessful attempts to pene- 
trate the beet sugar industry, the defendant, 
Cuban-American Sugar Company (“Cuban- 
American”), whose wholly owned sub- 
sidiary Colonial Sugars Company (“Colonial”) 
refines and sells cane sugar, began to pur- 
chase Crystal stock. Colonial stands eleventh 
nationally in the production of refined 
sugar. At time of trial, Cuban-American 
had acquired 97,100 shares, or about 23% 
of Crystal’s stock, and had demanded, un- 
successfully, representation on Crystal’s Board 
of Directors. If Cuban-American should 
gain control of Crystal, the combination of 
Crystal and Colonial would rank about 
fourth in the whole industry. 


[Statutory Interpretation] 


The defendant contends that the court 
below wrongly interpreted § 7 of the Clayton 
Act. That section, designed to halt in their 
incipiency undue concentrations of economic 
power or monopoly, was amended by Con- 
gress in 1950 in two respects. Originally, 
the statute forbade mergers by the acquisi- 
tion of stock where the effect might be 
substantially to lessen competition between 
the acquiring and the acquired corporation. 
38 Stat. 731 (1914). Since any merger be- 

** The full decision below having been re- 


ported, we shall not attempt to include in this 
opinion a complete statement of the facts. 
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American Crystal Sugar Co. v. Cuban-American Sugar Co. 
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tween competing corporations satisfied the 
prohibition of the statute on a literal read- 
ing, the courts felt constrained to supply 
a judicial gloss which forbade only a sub- 
stantial lessening of competition as measured 
in terms of the industry involved. Jnter- 
national Shoe Co. v. Federal Trade Com- 
mission, 280 U. S. 291 (1930); Pennsylvania 
Railroad Co. v. I. C. C. [1932-1939 Trane 
Cases 7 55,035], 66 F. 2d 37 (3 Cir., 1933), 
aff'd by equally divided court, 291 U. S. 651 
(1934) [1932-1939 Trane Cases J 55,047]; 
Temple Anthracite Coal Co. v. Federal Trade 
Commussion, 51 F. 2d 656 (3 Cir., 1931). In 
effect, they softened the literal statutory 
test of illegality. And the ineffectiveness 
of §1 of the Sherman Act as thus in- 
terpreted to prevent mergers, see United 
States uv, Columbia Steel Co. [1948-1949 
TRADE CASES { 62,260], 334 U. S. 495 (1948), 
prompted Congress to enact the 1950 amend- 
ment. H. R. Rep. 1191, 8lst Cong., 1st 
Sess. 10-11 (1949). See Report of the At- 
torney General’s Committee to Study the 
Antitrust Laws, 115-17 (1955). 


[Effect on Competition in Relevant 
Market| 


Section 7 in its present content, so far 
as here relevant, now forbids the acquisition 
of the whole or any part of the stock or 
assets of a corporation where, in any line 
of commerce in any section of the country, 
the effect of such acquisition may be sub- 
stantially to lessen competition. 15 U. S.C. A. 
§18. The legislative history of the amend- 
ment makes it plain that Congress intended 
by §7 to forbid mergers which were beyond 
the reach of the Sherman Act as judicially 
interpreted. Sen. Rep. 1175, 81st Cong., 
2d Sess. 4-5 (1950). Thus under §7 as 
amended the Sherman Act test is no longer 
appropriate, H. R. Rep. 1191, 81st Cong., 
Ist Sess. 8 (1949), and conduct may fall 
under the ban of amended §7 before it has 
attained the stature of an unreasonable re- 
straint of trade. See Pillsbury Mulls, Inc., 
50 F. T. C. 555, 569 (1953). And the ban 
on a substantial lessening of competition 
“in any line of commerce in any section 
of the country,” requires, for determination 
of a violation, first, a definition of a relevant 
market in which a lessening of competition 
has probably occurred and, second, analysis 
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of the nature and extent of the competition 
within that market. Consequently, the parties 
are agreed that an acquisition is not illegal 
because of its impact on competition be- 
tween the corporations involved: that the 
proper test is one of the qualitative sub- 
stantiality of the resulting effect on com- 
petition in the relevant market. We too 
agree. We hold that only an acquisition 
which in the long run may reasonably be 
expected to substantially lessen competition 
within a relevant market, will violate §7 as 
amended. 


[Proper Test Considered] 


The opinion below makes it abundantly 
plain that the judge understood the proper 
test of illegality. He stressed the necessity 
for “consideration not merely of the com- 
petition between the two companies, but also 
the competitive situation of the industry.” He 
spoke of the conduct of sugar refiners in 
selling their product as “here of prime 
relevance” and sketched the history of suc- 
cessive attempts by the industry to stabilize 
sugar prices. He outlined the somewhat 
limited extent to which competition had 
been foreclosed by the National Sugar Act, 
and emphasized the still available room for 
competition in the sale and distribution of 
refined sugar. He examined the structure 
of the refined sugar industry and noted. 
particularly the incentive which the legisla- 
tive restrictions on production put on ex- 
pansion by acquisition of existing refinery 
facilities as distinguished from expansion 
by the construction of new facilities. He 
recognized that refined sugar, both beet 
and cane, was the relevant market product.* 
He considered the competition between the 
cane and beet refiners and pointed to its 
intensity in the “price-conscious industrial 
sugar market” where the parties were “prime 
forces.” He defined a ten-state area,** the 
so-called River Territory in the middle 
west, in which the plaintiff and Colonial 
were in especially active competition and 
the market was subject to common eco- 
nomic forces. He noted the capacity and 
policy of Crystal, Colonial, and of the lead- 
ing refiners for expansion both by acquisi- 
tion and by competition. And he gave 
particular consideration to the impact of 
these and other forces in the ten-state area. 
These, then, were among the factors upon 
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which the trial judge found a violation of 
§7. Beyond doubt, he rightly understood 
the applicable law and sought to give it 
application. 


[Trial Court’s Conclusion] 


* 


The defendant, however, asserts that the 
ultimate conclusion reached is not suff- 
ciently supported by findings: that the only 
findings made go no further than to 
support a conclusion, pertinent only under 
a test of quantitative substantiality, of less- 
ened competition between Crystal and Co- 
lonial—a test now obsolete under §7 as 
amended. But this criticism is based, at 
least in large part, on the defendant’s con- 
tention that the only findings made in sup- 
port of the ultimate conclusion of illegality 
were statements serially numbered under 
“Issue I” and “Issue IJ” in the “Findings 
of Fact, Conclusions of Law” below, 152 
F. Supp. pages 390 to 393, to the exclusion 
of additional, and non-contradictory, un- 
numbered findings appearing under the 
heading of “Opinion.” We think, however, 
that this contention stems from misappre- 
hension of the basic structure of the decision 
below. For that decision comprised one 
integral writing which included numbered 
“findings of fact” addressed to specific 
“Issues” each capped by a subsidiary and 
numbered “conclusion.” None of these 
numbered conclusions purported to state 
the ultimate conclusion of illegality: that 
was not articulated until the last page of 
the section of the decision denominated 
“Opinion” which followed the numbered 
“findings” and “conclusions.” 152 F. Supp. 
page 400. There, after reciting and dis- 
cussing many facts not included in the 
earlier, numbered, findings, the judge wrote: 
“This record leads to the conclusion that 
the common control of Colonial and Crystal 
would not only extinguish competition be- 
tween them but also lessen competition in 
the sale of refined sugar in a ten state 
section. Thus, violation of § 7 of the Clayton 
Act has been established.” (Emphasis 
added.) 

We think it altogether plain that the 
judge meant his ultimate holding of illegality 
to rest on the findings contained in all 
sections of his decision—the unnumbered 
findings in his “opinion” as well as the 


* As to this, even the defendant agrees. 


1 69,155 


** Arkansas, Illinois, Indiana, Iowa, Kansas, 
Minnesota, Missouri, Nebraska, Oklahoma and 
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earlier stated numbered findings. Accord- 
ingly, we may properly test the validity of 
his holding on that same basis. Stone v. 
Farnell, 9 Cir., 239 F. 2d 750, at 755; Life 
Savers Corp. v. Curtiss Candy Co., 7 Cir., 
182 F. 2d 4, at 6 and 7. We doubt that this 
ruling is conflict with such cases as Ohlinger 
v. United States, 9 Cir., 219 F. 2d 310, and 
Federal Trade Commission v. B. F. Goodrich 
Company et al. [1957 Trapve Casxs J 68,636], 
DEC: 6Cin, 242 Padus. atho5. Boren 
these cases, the written decision did not 
make it plain, as does tiie decision here, 
that the trial judge intended to base his 
holding not only on the formal, numbered, 
findings but also on findings included in 
the opinion. 


[Relevant Market] 


The defendant claims error in the selec- 
tion of the ten-state area as a proper 
geographic market or section of the country 
in which lessening of competition would 
probably result from common control of the 
two companies involved. We think, how- 
ever, that the relevance of the ten-state 
market was, on the whole, sufficiently sup- 
ported by evidence and findings. To the 
south of this area were located the cane 
refineries of Louisiana including that of 
Colonial: inside its northern perimeter and 
along its northwesterly border were the 
factories of beet processors, including most 
of the plaintiff's factories. In this area, 
about two-thirds of all the sugar sold was 
supplied by seven producers, three of whom 
were beet producers, viz., The Great West- 
ern Sugar Co., The Amalgamated Sugar 
Co., and the plaintiff, and four of whom were 
cane refiners, viz., California and Hawaiian 
Sugar Refining Corp. (C & H), American 
Sugar Refinery Co. (American), and Na- 
tional Sugar Refining Co.* (National), and 
Colonial. By means of cheap river trans- 
portation and short railroad hauls Colonial, 
with its refinery in Louisiana, and the plain- 
tiff, with its several refineries just within 
the northern perimeter of the ten-state 
area, were better situated to supply this 
territory than other more distant markets, 
and this locational advantage over refiners 
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having more distant facilities each had 
sedulously developed by a program of ag- 
gressive competition in this area especially 
for the price-conscious industrial market 
for sugar.** In the period 1951 to 1956 
plaintiff and Colonial together had sold a 
little over 13% of all the sugar sold in the 
ten-state area, the plaintiff’s share of that mar- 
ket being somewhat greater than Colonial’s; 
and the sales to customers in this area who 
bought of both the plaintiff and Colonial 
constituted 30% of the plaintiff's sales in 
this area and 37% of Colonial’s. In 1956, 
about 50% of Colonial’s total sales were 
made in this area and an even larger per- 
centage of the plaintiff’s sales. In the ten- 
state area a combination of the plaintiff and 
Colonial, if consummated, would rank second 
in volume of sales, exceeded only by The 
Great Western Sugar Company. The rele- 
vance of the ten-state market is not de- 
stroyed, we think, by the fact that one-third 
of its supply is scattered among others 
than the seven firms mentioned above in 
which two-thirds of the supply is concentrated. 


[Line of Commerce] 


The defendant concedes that, as the judge 
below found, the “line of commerce” here 
involved is the distribution and the sale 
of refined sugar, both cane and beet. And it 
concedes further that comparable grades of 
cane and beet sugar are “‘commodities rea- 
sonably interchangeable by consumers for. 
the same purposes” within the “relevant 
market” test laid down in United States v. 
E. I. du Pont de Nemours & Co. [1956 
Trave Cases § 68,369], 351 U. S. 377, 395. 
We agree and hold that it was not erroneous 
for the trial judge to find that the distribu- 
tion of refined sugar, both beet and cane, 
constituted a single “line of commerce” 
within the meaning of § 7. 


[Attack on Findings] 


Having defined a relevant market and a 
line of commerce, the judge below, giving 
consideration to appropriate factors earlier 
referred to in this opinion, made findings 
bearing on the effect which a merger or a 


* These three cane refiners are the biggest 
producers in the country and are often referred 
to as the ‘‘Big Three’’ of the industry. 


** In its brief, defendant concedes. that 
“TsJugar producers, both beet and cane, try to 
sell as great a proportion of their allotments 
[under the National Sugar Act] or production 
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their factories and then ship their surplus into 
the Middle West.’’ (Italics supplied.) The fact 
that ‘‘the favorable return area’ is near the 
factories necessarily imports that producers have 
a stronger competitive position in markets in 
proximity to their factories than in more dis- 
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common control of the two companies in- 
volved would probably have on competition 
in that line in that market. He concluded 
that such competition would be lessened 
and we hold that the conclusion is suffi- 
ciently supported by the findings and under- 
lying evidence. We will not restate here 
all the findings set forth below but will 
discuss the main lines of attack thereon 
made by the defendant. 


[Cross-Elasticity of Demand] 


The defendant, relying on the testimony 
of some brokers that customers in placing 
orders often specify either beet or cane, 
insists that the two products are not fully 
competitive. And in further support of this 
contention, it points to the finding that cane 
normally sells at 20¢ per cwt. higher than 
beet. However, substantial evidence traces 
the differential in part to the early history 
of the industry, when the higher purity 
of cane allowed it to command a higher rate, 
and, in part, to the packaging and trade- 
marks used in the merchandising of cane 
sugar for the household consumer market. 
There was some evidence that in certain 
areas the differential no longer exists: es- 
pecially is that so in the industrial market. 
And there was evidence that a change in 
the price of one produces an equivalent and 
corresponding change in the price of the 
other. Sensitivity to price change, not price 
differential, is usually regarded as a proper 
element to measure cross-elasticity of de- 
mand. United States v. E. I. du Pont de 
Nemours & Co., supra. Although there was 
some evidence that soft drink manufacturers 
are reluctant to use beet sugar, almost all 
the testimony supported the trial court’s 
finding of substantially complete functional 
interchangeability, under the tests laid down 
in the du Pont case, supra, as the defendant 
conceded. We conclude that in so far as 
there is in the market existence of separate 
“buyer demands” for cane and beet sugar, 
it betokens not an absence of competition 
between cane and beet but only that for 
the time being as to certain customers one 
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or the other form of the product for one 
reason or another has forged ahead in the 
competitive race. 


[Competitors] 


The defendant attacks the findings that 
“the three large cane companies do not 
engage in active price competition”; that 
“they sell at a price higher than that of 
other cane or beet refiners and lower their 
price generally only in response to price 
reductions by these other sellers’; that 
“they concentrate their efforts on con- 
sumer * sales’; and that “in the price- 
conscious industrial sugar market * * * 
the impact of the three major companies 
is not as great as their relative size would 
warrant.” There was ample testimony which 
if believed supported these findings. We 
cannot say that they were clearly erroneous. 
The only testimony to which the defendant 
points as contrary to thése findings is far 
from conclusive.** 


[“New”’ Competition] 


The defendant also attacks assertions in 
the opinion below, 152 F. Supp. at 400, that 
“(t]he evidence indicates that no new sugar 
refiners can be anticipated. In the last thirty 
years no new firms have entered the in- 
dustry.” Its criticism is based on eight 
enumerated refineries, allegedly still sur- 
viving, which have ‘entered the cane sugar 
refining industry, or have commenced re- 
fining operations, since 1927.” However, of 
these eight refineries, seven are alleged to 
have been built prior to 1939: only one is 
alleged to have been built subsequently 
(1949). Moreover, the evidence does not 
make it plain whether these refineries were 
built as additional facilities to provide for 
increased production or only to replace 
obsolete plants. And several of the owners 
cited appear to be new entrants into the 
industry only in the sense that they were 
new corporate entities which through a 
receiver or a reorganization succeeded to 
existing businesses. On the whole, we think 
the attack on these findings at most sug- 


*In the terminology of this case, ‘‘con- 
sumer sales’’ are those for household consump- 
tion as distinguished from ‘‘industrial sales.’’ 

** The defendant points to testimony of one 
of the plaintiff's brokers, as follows: ‘‘* * * 
our cane principal (C & H) is the highest price 
cane sugar that is sold in the territory; and any 
time they would reduce their price, the rest of 
the other sugar operators in the market would 
reduce their price very fast. As a matter of 
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fact, they generally do it first, and then stand- 
ard brand prices are dropped.’’ We think the 
crux of this testimony was the last sentence 
which in ‘‘a matter of fact’’ appears to modify 
and explain what preceded. The judge may 
rightly have understood the witness to mean 
that generally when price reductions occur it 
is the smaller operators who first drop the 
price and then C & H and the other large 
standard brand refiners follow suit. 
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gests that they were possibly * somewhat 
extreme and that it does not seriously dis- 
turb the conclusion that the sugar industry, 
due largely to the quota system under the 
National Sugar Act, is peculiarly inhospitable 
to incursions from outside entrepreneurs. 
Indeed, the mere fact that diligent counsel 
could find in the entire country no more 
than eight new entrants into the industry 
within as long a period as thirty years per- 
haps adds some weight to the conclusion 
reached in the paragraph ** of the opinion 
containing the criticized findings. 


The defendant takes issue with the find- 
ing, 152 F. Supp. at 397, that “[a]cquisition 
of an existing competitor provides an enter- 
prise with opportunity for growth which 
is not possible through construction of new 
productive facilities.” It contends the find- 
ing is inconsistent with the conceded con- 
struction of occasional new factories by 
existing beet processors. We perceive no 
vital inconsistency. The judge did not pur- 
port to find that by the allotment system 
or otherwise, beet processors are foreclosed 
of all growth. His finding was expressly 
comparative. It seems obvious that if the 
defendant obtained control of the plaintiff 
with its ten factories and its history of 
“past marketings” it would experience a 
growth which it could not readily achieve 
merely by building new factories. For to 
keep newly built factories busy the defend- 
ant would have to (1) find new business in 
the competitive market and (2) obtain in- 
creased allotments which, under § 205(a) of 
the National Sugar Act, depend upon three 
stated factors one of which is “past market- 
ings.” The mere construction of a new fac- 
tory would not of itself forthwith increase 
past marketings. 


[Threat of Damage] 


We hold also that the findings below 
and the evidence as to threat of irreparable 
damage warranted the relief granted. The 
defendant was seeking not merely a minority 
investment in, but actual control of, one of 
the leading beet processors. Plainly it 


* Although we have, arguendo, accepted the 
data set forth in the defendant’s reply brief, 
part of it we have been unable to verify due 
to lack of sufficient reference to the trial record. 

** “Tn forecasting the effect merger will have 
upon competition it is important to determine 
the opportunity for new firms to enter the 
industry. For if there is reasonable access to 
an industry amelioration of market structure 
conditions is possible. The evidence indicates 
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sought to control its policies. There seems 
to be nothing in the record to suggest that 
heretofore the plantiff’s policies were mis- 
conceived and not adopted to its own best 
interests. In view of the underlying con- 
flict of interest in the industry between 
Cuban cane interests, of which the defend- 
ant was a protagonist, and the beet interests, 
of which the plaintiff was an aggressive 
protagonist, and the competitive positions 
and policies of the plaintiff and Colonial 
as against each other, we think it not un- 
reasonable to infer that the defendant’s 
objective was to bring about some change 
in the plaintiff’s conduct and policies to the 
advantage of the defendant at the expense 
of the plaintiff. Cf. Hamilton Watch Co. v. 
Benrus Watch Co., 114 F. Supp. 307 [1953 
TRADE CASES { 67,485], aff'd 2 Cir., 206 
F, 2d 738 [1953 Trane Cases § 67,517]. It is 
true that the defendant’s president testified 
that common control of the two companies 
would make for economies in the amount 
and cost of working capital and in the pur- 
chase of supplies. But this testimony was 
neither specific nor documented. The judge 
may well have concluded that in justice to 
its minority stockholders other than the 
defendant, the plaintiff under the defendant’s 
control would not furnish working capital 
to Colonial at a charge less than that it 
now pays, and vice versa. He well may 
have been skeptical as to the possibility of 
economy in the purchase of sugar bags 
by combining orders for plaintiff's use in 
Minnesota and for Colonial’s use in Louisiana. 
He may have failed to believe that due to 
the seasonal incidents of cane and beet pro- 
duction common contro] would promote 
economies in labor costs not available with- 
out such control. 

That the threat of damage was imminent, 
on the facts and findings was too plain to 
deserve discussion. 


[Admissibility of Evidence] 


Finally, the plaintiff objects on the ground 
of hearsay to the trial court’s admission 
in evidence of fifteen letters, many written 


that no new sugar refiners can be anticipated. 
In the last thirty years no new firms have 
entered the industry. Currently the quota sys- 
tem is a staunch barrier to new entry. Further- 
more, there are positive signs of deterioration 
of market structure conditions. In recent years 
several refineries have been acquired by com- 
petitors. Thus the overall picture is of an indus- 
try tending toward increased concentration with 
no significant countervailing pressures.”’ 
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after action brought, addressed to plaintiff 
by brokers within the ten-state area, ex- 
pressing concern over the competition offered 
by Colonial. We agree that the letters are 
lacking in the characteristics of trustworthi- 
ness and reliability which would make them 
admissible under the Federal Business Entry 
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(1948). But the trial judge received the 
letters not as proof of competition recited 
therein but only as evidence of the authors’ 
state of mind. However that may be, it is 
clear that the finding of competition was 
based on other substantial and competent 
evidence. The error, if there was one, was 


harmless. 
Affirmed. 


Statute, 28 U. S. C. A. § 1732. See Umited 
States v. Grayson, 2 Cir. 166 F. 2d 863 
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Fair Trade—Defenses to Enforcement Actions—Enforcement Activity or Policy— 
Abandonment of Fair Trade Program—Estoppel Based on Acquiescence—Alleged Dis- 
criminatory Enforcement of Fair Trade Program.—aA fair trader’s motion to strike the 
defense of abandonment of its fair trade program was denied on the ground that no 
affidavit had been furnished to sustain its charge that the defense was a sham. The 
defense of abandonment, while it has often been rejected, is permissible if properly pleaded. 
However, the defense of estoppel, which rested on the alleged fact that the fair trader 
continued to sell to the defendant with knowledge of the defendant’s price policy, was 
dismissed as insufficient. Also, the defense that the fair trader had enforced a fair trade 
program against competitors of favored customers, thereby being guilty of unclean hands 
and a violation of United States statutes, was dismissed. The latter element is not a 
defense to a stated violation of the New York Fair Trade Act. 


See Fair Trade, Vol. 1, J 3440.34. 


Fair Trade—Defenses to Enforcement Actions—Discriminatory Discounts—Alleged 
Unfair Practices.—In a fair trader’s enforcement actions against alleged violators of its 
pricing program, the fair trader’s motion to strike defenses which (1) attempted to set 
forth favored treatment by unfair practices, and (2) claimed the fair trader had made 
direct sales to certain persons or organizations at discounts not allowed to others was 
granted on the ground that there were no factual allegations supporting a conclusion of 
unfairness under the New York Fair Trade Act. 


See Fair Trade, Vol. 1, J 3436.34. 


Fair Trade—Defenses to Enforcement Actions—Alleged Antitrust Violations—Co- 
operative Actions in Enforcing Fair Trade Act.—In a fair trader’s enforcement actions, 
defenses which rested on the alleged fact that co-operative action between the fair trader, 
certain retailers and others in enforcing the New York Fair Trade Act, and in the institu- 
tion of the present suit for ulterior purposes not contemplated by the Act, constituted 
a violation of the United States statutes, were dismissed. There were no allegations to support 
a conclusion that any of the alleged co-operative acticns were unlawful or not the enforce- 
ment of a legal right, and a violation of the specified federal statutes is not a defense 
to a violation of the New York Fair Trade Act. 


See Fair Trade, Vol. 1, J 3428.34. 


[Motions] 
Kien, Judge [Jn full text]: Plaintiff has 


tained in the answers pursuant to Rules 105 
and 103, and to strike out each defense in 


moved by separate motions in the Aaronoff, 
Milshap and Rosenblum cases for dismissal 
of each of the defenses contained in each of 
the answers pursuant to Rule 109(6), for 
relief with respect to certain defenses con- 
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each answer upon the ground that the re- 
spective orders granting temporary injunc- 
tion in each instance have established the 
law of the case with respect to the sufficiency 
of the defenses. 
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[Abandonment of Fair Trade Program] 


The relief sought pursuant to Rules 105 
and 103 is rather belated. Plaintiff furnishes 
no affidavit to sustain the charge that the 
defense of abandonment of the fair trade 
program is sham. This relates to the first 
defense in Aaronoff and Milshap and the 
second defense in Rosenblum, and to the 
first defense of estoppel in Rosenblum. That 
branch of the application is denied. 


It is quite true that the defense of 
abandonment has often been rejected, but 
abandonment there may be, and such de- 
fense is permissible if properly pleaded. 
The ultimate facts are sufficiently stated in 
the first defense in Aaroncff and Milshap 
and in the second defense in Rosenblum. 
With respect to them, the motion is. ac- 
cordingly denied in all respects. 


[Estoppel] 


The first defense of estoppel in Rosenblum 
rests on the alleged fact that, with know]l- 
edge of defendant’s price policy, plaintiff 
has continued to sell to it. That defense 
is insufficient and, as to it, the motion is 
granted (General Electric Co. v. S. Klein 
On-The-Square [1953 TrapE Cases { 67,443], 
iZIeNe YaS:2d'37): 


[Alleged Unfair Practices] 


The second defense in Aaronoff and Milshap 
attempts to set forth favored treatment by 
unfair practice. There are no factual allega- 
tions from which an inference may be 
drawn that there exists any practice which 
is unfair in its operation or unfair under 
the permissive provisions of the statute 
whereby maintenance of the suit would be 
barred. Those defenses are insufficient and 
the motion is granted. 

The third defense in all three answers 
claims direct sales to certain persons or 
organizations at discounts not allowed to 
others and that by reason of such unfair 
competitive practice, maintenance of the 
action is barred. Again, there is no factual 


Cited 1958 Trade Cases 
Olin Mathieson Chemical Corp. v. A. Rosenblum, Inc. 


74,511 


allegation supporting a conclusion of un- 
fairness under the act. These defenses are 
insufficient and the motion is granted. 


[Alleged Unclean Hands] 


The fourth defense in Aaronoff and Milshap 
alleges that plaintiff makes meaningful and 
secure the specified rebates referred’ to in 
preceding defenses in enforcing a fair trade 
program against competitors of favored 
customers, and by reason thereof plaintiff 
is guilty of unclean hands and violation of. 
United States statutes. The latter element 
is not a defense to a stated violation of the 
Feld-Crawford Act. Otherwise the defense 
rests on preceding defenses found to be 
insufficiently stated. As to those defenses 
the motion is granted. 


[Alleged Co-operative Action] 


The fifth defense in Aaronoff and Milshap 
and the fourth defense in Rosenblum rest on 
the alleged fact that co-operative action 
between plaintiff, certain retailers and others 
in enforcing the Feld-Crawford Act and in 
the institution of this suit for ulterior pur- 
poses not contemplated by the act con- 
stitutes a violation of United States statutes. 
There is no allegation to support a con- 
clusion that any of the alleged co-operative 
actions is unlawful or not the enforcement 
of a legal right. Violation of the specified 
federal statutes is not a defense to a viola- 
tion of the Feld-Crawford Act. As to 
those defenses the motion is granted. 


[Leave to Amend] 


The sixth defense in Aaronoff and Milshap 
is to like effect, and it is insufficient. That 
branch of the motion is granted. The 
motion is otherwise denied, with leave to 
the defendants to serve an amended answer 
within ten days from the service of a copy 
of this order, with notice of entry, with 
respect to the second defense in Aaronoff 
and Milshap, the third defenses in all answers 
and the fourth defense in Aaronoff and Mils- 
hap. Order signed. 
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: Pittsburgh Plate Glass Co. v. U.S. 10-30-58 


[1 69,157] Pittsburgh Plate Glass Company, J. A. Messer, Sr., Galax Mirror Co., 
Incorporated, and Mt. Airy Mirror Company v. United States. 


In the United States Court of Appeals for the Fourth Circuit. No. 7585. Argued 
June 2, 1958. Decided October 6, 1958. 


Appeals from the United States District Court for the Western District of Virginia, 
at Roanoke. 


Case No. 1327 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Elements and Proof of Unlawful Conspiracy—Con- 
scious Parallelism—lIdentical Price Increases.—A jury verdict that a manufacturer of 
plate glass mirrors participated in a conspiracy to fix prices was sustained on the ground 
that the manufacturer’s “conscious parallelism” in announcing a price increase identical 
with that announced almost simultaneously by its competitors, in the light of the manu- 
facturer’s apparent close connection with the climax of the conspiracy, reasonably permitted 
the jury to infer that the manufacturer’s action was taken pursuant to an agreement with 
some or all of the conspirators. Testimony indicated that other manufacturers met and 
agreed on an increased price as well as a date for announcing it to their customers. Testi- 
mony also indicated that the manufacturer was informed of the agreement, that the others 
sent form letters announcing the increase on the agreed date, and that the manufacturer 
sent a similar letter announcing the same price increase to its customers several days later. 
The court noted, however, that conscious parallel business behavior does not per se estab- 
lish a violation of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, | 2005.360. 


Combinations and Conspiracies—Elements and Proof of Unlawful Conspiracy— 
Unlawful Agreement as Proof of Conspiracy—Necessity of Proving Continuing Con- 
spiracy.—In a criminal action charging that manufacturers of plate glass mirrors conspired 
to fix prices in violation of Section 1 of the Sherman Act, an additional allegation in the 
indictment that the conspiracy was ‘‘continuing” did not set forth an essential element 
of the crime charged, and the trial court properly instructed the jury that the Government 
need not prove a continuing conspiracy nor that the agreement was effectuated. It was 
only necessary to prove that the defendants had entered into an agreement in violation of 
law. The indictment charged the single crime of conspiracy; it was immaterial whether 
or not the conspiracy was ever effectuated, and it was not necessary to prove that the 
conspiracy continued for the duration charged in the indictment. 


See Combinations and Conspiracies, Vol. 1, § 2005.395. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Trial— 
Evidence—Admissibility—Remoteness in Time.—In a criminal action charging that manu- 
facturers of plate glass mirrors conspired to fix prices, the defendants were not prejudiced 
by the trial court’s exclusion of evidence for the period after July 7, 1955, the effective 
date of a statute increasing the maximum penalty for violations of the Sherman Act. That 
limitation protected the defendants by avoiding the possibility of a verdict based upon 
acts partly before and partly after the change in the penalty provision. While the time 
limitation restricted the introduction of price fluctuation reports prepared to show a lack of 
uniformity in prices and suggest that the conspiracy was not carried out, evidence for 
that later period was too remote to have significant bearing on the issue of the defendants’ 
participation in a conspiracy in the fall of 1954. Also, the trial court’s ruling that the 
requirements of the indictment could be satisfied by proving acts of October, 1954, and 
its limitation of the evidence, did not call upon the defendants to meet a totally different 


case since they knew that the events of that month would be involved at the trial and were 
not diverted from the essential issue. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.600. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Trial— 
Instructions to Jury—Credibility of Testimony Given by Accomplice—Burden of Proof,— 
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In a criminal action charging that manufacturers of plate glass mirrors conspired to fix 
prices, it was not reversible error for a trial court to refuse to instruct the jury that a 
certain witness’ testimony should be received with caution in view of the fact that he was 
an accomplice or conspirator. While such an admonition is generally desirable, its omission 
1s not error since corroboration of an accomplice’s testimony is not a requisite to conviction. 
In many respects, however, the accomplice’s testimony was corroborated by other wit- 
nesses. _Also, the trial court’s charge to the jury that they were the sole judges of the 
credibility of the witnesses, and that it was for the Government to prove guilt beyond a 
reasonable doubt, repudiated the contention that the instructions intimated to the jury 
that the court believed the accomplice’s testimony and placed the burden of proof on the 
defendants. 


See Department of Justice Enforcement and Procedure, Vol. 2, {8029.140, 8029.625. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Trial— 
Production of Grand Jury Testimony.—Defendants in a criminal action were not entitled 
to the production of a Government witness’ grand jury testimony where there had been 
no preliminary showing of inconsistency and where the defendants had not requested the 
trial judge to inspect the grand jury testimony to determine whether there was incon- 
sistency. Rule 6(e) of the Federal Rules of Criminal Procedure, which vests discretion 
in the trial court, governs the production of grand jury testimony and stands unaffected 
by recent decisions and legislation. Jencks v. United States, 353 U. S. 657, dealt with the 
production of Federal Bureau of Investigation reports, and the legislative history of Public 
Law 85-269, 71 Stat. 595 (18 U. S. Code, Sec. 3500), negatives the notion that Congress 
meant to assimilate the practice with respect to grand jury testimony to that made appli- 
cable to a witness’ statement to the Government. The practice which has been adopted in 
respect to grand jury testimony does not contemplate the delivery of the transcript to 
defense counsel wihout any prior inspection by the judge. When the circumstances seem 
to the trial judge appropriate, he can inspect the transcript and bring any inconsistencies 
to the attention of the cross-examiner. While the trial judge should not indiscriminately 
refuse to inspect, he should not be required to inspect the transcript of a witness’ grand 
jury testimony in all cases. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8029. 

‘For the appellants: Cyrus V. Anderson (Leland Hazard, James B. Henry, Jr., 
W. P. Hazlegrove, George R. Humrickhouse, W. A. Dickinson and Richard C. Packard, 
on brief) for Pittsburgh Plate Glass Co.; H. Graham Morison (Samuel K. Abrams and 
Robert M. Lichtman, on brief), for Galax Mirror Co., Inc., Mount Airy Mirror Co., and 
J. A. Messer, Sr. 

For the appellee: Daniel M. Friedman, Attorney, Department of Justice (Victor R. 
Hansen, Assistant Attorney General; Samuel Karp, Raymond M. Carlson and Ernest L. 
Folk, III, Attorneys, Department of Justice, and John Strickler, United States Attorney, 
on brief). 

Before SopeLorr, Chief Judge, and Soper and HayNnsworrn, Circuit Judges. 


pany, Mount Airy Mirror Company; and 


[Conspiracy Charged] 
one of the individuals convicted, J. A. 


SopeLorr, Chief Judge [In full texi]: The 
indictment in this case charged a combina- 
tion and conspiracy in unreasonable restraint 
of trade to fix prices for the sale of plain 
plate glass mirrors to furniture manufac- 
turers in violation of Section 1 of the 
Sherman Act, 26 Stat. 209 (1890), as amended. 
All seven corporate and two of the three 
individual defendants were convicted. Ap- 
pellants here are three of the convicted 
corporations, namely, Pittsburgh Plate Glass 
Company (“PPG”), Galax Mirror Com- 
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Messer, Sr., chairman of the board of the 
latter two companies. 


SUFFICIENCY OF THE EVIDENCE 


The first question on this appeal is that 
raised by PPG. It contends that the evidence 
was insufficient to sustain the jury’s verdict 
that PPG was a party to the conspiracy. 


[Selling Prices] 
The proceedings in the District Court 
reveal the following salient facts. The cor- 
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porate defendants manufacture plain plate 
glass mirrors in Virginia and North Caro- 
lina and sell interstate to furniture manu- 
facturers. PPG is primarily a seller of 
plate glass to manufacturers, who produce 
mirrors by applying silver and protective 
coatings to one side of the glass. PPG also 
maintains a warehouse in High Point, North 
Carolina, where it manufactures and sells 
mirrors. List prices are uniform in the 
industry upon the mirrors, which are stand- 
ardized as to size and shape. The actual 
selling price, however, is at a discount from 
the list price. Discounts usually range from 
78% and above. Thus, the lower the dis- 
count, the higher the price. 


[Manufacturers Convention] 


In October, 1954, the annual meeting of 
the Mirror Manufacturers Association was 
held at Asheville, North Carolina. Even 
though PPG was not a member of the 
Association, its sales manager of plate glass, 
W. A. Gordon, and several of his assistants, 
were present in Asheville at that time. Also 
in Asheville, were the appellant Messer and 
representatives of three of the corporate 
defendants which were convicted but did 
not appeal: Robert Stroupe, Kenneth Hearn 
and Ralph C. Buchan. Also present in 
Asheville was A. G. Jonas, president of 
Lenoir Mirror Company, which was not a 
member of the Association. Neither the 
Lenoir Company nor Jonas was indicted, 
and Jonas was the principal prosecuting 
witness. 


Prior to the 1954 convention, there had 
been a severe price war, the impact of 
which upon the industry was accentuated by 
a decline in business. By the fall of that 
year, however, an up-Swing in price was 
imminent due to a shortage of plate glass 
coincident with an increasing demand for 
mirrors by furniture manufacturers. 


At Asheville, Messer, meeting with Hearn, 
Stroupe and Buchan, indicated an intention 
to raise his prices on mirrors to 78% off 
list. They telephoned Jonas, informing him 
that Messer wanted to raise his prices, and 
that everyone there was in agreement. Jonas 
expressed disbelief since Messer was well- 
known in the mirror industry as a price- 
cutter. Jonas requested that someone relay 
a message to PPG’s Gordon to call him. 
Jonas testified that his purpose was to learn 
“Sf there was any truth in this matter.” 
Gordon replied that “[i]n some of the 
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rooms” he had “heard the fellows saying 
that they would like to get their prices 
increased,” and although he wasn’t trying 
to tell Jonas what he should do or not do, 
he thought that Jonas “ought to be getting 
more for the product than we were getting 
fOfes 1t 
[Alleged Agreement] 


The next day, Jonas, Buchan, Messer and 
Grady V. Stroupe (president of Stroupe 
Mirror Company) met at an inn called “The 
Bluffs” and agreed finally, in Jonas’ words, 
“that 78 per cent was a fair price and we 
would go along on that basis.” In his testi- 
mony Jonas stated several times that it was 
his impression that the increase in price 
hinged on his assent, and if he “didn’t 
come along, prices wouldn’t be raised.” 
Everyone agreed to send out letters around 
October 29 announcing the increase. Jonas 
said that he would report the outcome of 
the meeting to PPG. Accordingly, he reached 
Sam Prichard, Gordon’s assistant, by phone 
on October 29, and Jonas’ testimony was 
that he told Prichard of the agreement 
reached at The Bluffs and requested him 
to notify his superior in PPG, Gordon. 
Jonas further asserted that in a phone con- 
versation with Prichard on November 1, 
the latter reported that the message had 
been conveyed to Gordon. Prichard denied 
emphatically any such calls from Jonas. 
The telephone bills of Lenoir Mirror Com- 
pany, Jonas’ employer, showed calls to PPG 
on the two dates on which Jonas claimed 
to have talked to Prichard. The telephone 
bill also showed additional calls to PPG 
during November. 


[Price Increase Announced] 


On November 1, 1954, PPG sent a form 
letter to its customers announcing a price 
increase by reducing the discount to 78%. 
The other manufacturers had sent similar 
letters on October 29 announcing the iden- 
tical increase, except Stroupe Mirror Com- 
pany, whose letter went out on October 30. 


[Conscious Parallelism] 


The jury having found PPG guilty of 
participation in the conspiracy, the appli- 
cable rule in judging the sufficiency of the 
record to sustain the conviction is to con- 
sider it in the light most favorable to the 
prosecution. We may reverse only if we 
find that there was no substantial evidence, 
on the record as a whole, to support the 
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verdict. Carneal v. United States, 212 F. 2d 
20 (4 cir., 1954); Garland v. United States, 
182 F. 2d 801, 802 (4 Cir., 1950); Jelaza v. 
United States, 179 F, 2d 202, 205 (4 cir. 
1950). Since conscious parallel business 
behavior per se does not establish a viola- 
tion of the Sherman Act, Theatre Enter- 
prises, Inc. v. Paramount Film Distributing 
Corp. [1954 Trap CAsEs { 67,640], 346 U. S. 
537, 541 (1954), affirming 201 F. 2d 306 
(4 cir., 1953) [1953 Trape Cases { 67,413], 
proof that PPG announced a price rise 
identical with that announced almost simul- 
taneously by its competitors was not enough 
by itself to convict. However, PPG “con- 
scious parallelism,” in light of its apparent 
close connection with the climax of the 
conspiracy, reasonably permitted the jury 
to infer that PPG sent the letters pursuant 
to an agreement with some or all of the 
conspirators. The proposition is too ele- 
mentary to require elaboration, that partici- 
pation in a criminal conspiracy need not be 
proved by direct evidence; “a common pur- 
pose and plan may be inferred from a ‘devel- 
opment and a collocation of circumstances.’ ”’ 
Glasser v. United States, 315 U. S. 60, 80 
(1942). In light of the facts enumerated, 
we cannot say that the conviction was 
without substantial basis. 


ALLEGED VARIANCE 
[Indictment] 


The defendants are aggrieved by an alleged 
variance between the indictment and the 
proof, which they assert is fatal to the 
Government’s case. The indictment, brought 
in March, 1957, charged that 


“11. Beginning in or about October, 
1954, or prior thereto, the exact date 
being to the grand jurors unknown, and 
continuing thereafter, the defendants .. . 
have been engaged in a combination and 
conspiracy in unreasonable restraint of 
Eraderes tte 

“12. The aforesaid combination and 
conspiracy has consisted of a continuing 
agreement, understanding and concert of 
action among the defendants .. . to 
stabilize and fix prices _ by agree- 
ing upon and applying in pricing plain 
plate glass mirrors a uniform discount, 
the amount of which, from time to time, 
has been changed by agreement. 

“13. During the period of time covered 
by the indictment and for the purpose of 
effectuating and carrying out the aforesaid 
combination and conspiracy, the defend- 
ants by agreement, understanding, and 
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concert of action have done things which 
are hereinabove charged. . . .” (Em- 
phasis supplied.) 


[Jury Instructions] 


The jury was instructed that a “continu- 
ing” conspiracy need not be proved; that 
the gist of the offense was a common under- 
standing to fix prices; and that the Govern- 
ment need not prove that the agreement 
was effectuated, but only that the defend- 
ants entered into an agreement in violation 
of law. 


[Proof] 


The defendants contend that the charge 
in the indictment can be satisfied only by 
proof of a continuing agreement; and further 
that the trial judge’s instructions to the jury 
limiting the required proof to a showing that 
a conspiracy was entered into, regardless of 
its duration, constituted an amendment of 
the indictment. However, the indictment 
charges the single crime of conspiracy. The 
act of conspiring to violate the Sherman Act 
is an offense, and it is immaterial whether 
or not the purpose of the conspiracy was 
ever effectuated. Nash v. United States, 229 
U. S. 373, 378 (1913), and United States v. 
Trenton Potteries, 273 U. S. 392, 402 (1927). 
Likewise, it need not be proved that the 
conspiracy continued for the duration charged 
in the indictment. Cooper v. United States, 
91 F. 2d 195, 198 (5 cir., 1937). Evidence 
that the conspiracy continued would be 
pertinent in this case only to indicate some- 
what that the conspiracy was actually en- 
tered into and to help determine the severity 
of the penalty. Since the agreement itself 
constituted the offense, the additional allega- 
tion in the indictment that the conspiracy 
was “continuing” did not set forth an es- 
sential element of the crime. Disregard of 
this “continuing” feature was immaterial. 


RULINGS ON SCOPE OF EVIDENCE 
[ Restrictions | 


The defendants, however, claim prejudice 
from rulings restricting the testimony to a 
narrower range than the allegedly broad 
charge in the indictment. They say that 
their efforts in preparing for trial were con- 
centrated on defending against a charge of 
a conspiracy continuing up to the date of 
the indictment, March, 1957, and that when 
the trial judge ruled that the requirements 
of the indictment could be satisfied by proving 
the acts of October, 1954, and limited the 
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evidence, they were in effect called upon to 
meet a “totally different case” than they had 
prepared to defend. 

But the defendants in no way were misled, 
because they knew beyond question that the 
events of October, 1954, would be involved 
at the trial. They were not diverted from 
this essential issue, for they were prepared 
to meet the Government’s case as to this. 
In no practical sense were they prejudiced. 


[Change in Penalty Provision] 


The defendants prepared a comprehensive 
study of price fluctuations in the industry 
from 1954 up to March, 1957, the date of the 
indictment, to show the lack of uniformity in 
prices, thereby suggesting that the conspiracy 
was not carried out. The trial judge, how- 
ever, ruled that he would limit the testimony 
on both sides to July 7, 1955, the effective 
date of a statute increasing the maximum 
penalty for violations of the Sherman Act 
from $5,000.00 to $50,000.00. 69 Stat. 282 
(1955). By this ruling, the court restricted 
the introduction of the price fluctuation re- 
ports to July, 1955. This limitation was for 
the protection of the defendant, to avoid the 
possibility of a verdict based upon acts partly 
before and partly after the change in the 
penalty provision. 


[Remoteness] 


Evidence for the period after July, 1955, 
was too remote to have significant bearing 
on the issue of the defendants’ participation 
in the conspiracy in the fall of 1954. Indeed, 
the defendants did not even avail themselves 
of the full scope of the judge’s ruling, which 
would have allowed such evidence for the 
period up to July, 1955. They elected to 
present a price fluctuation chart only for 
the month of November, 1954, the month 
immediately following the Asheville meeting 
and the announcements of price increases. 

The Court’s rulings on the scope of the 
permissible testimony were not erroneous, 
and the defendants could not conceivably 
have been prejudiced by them. 


INSTRUCTIONS TO JURY 
[Accomplice’s Testimony] 


The trial Court’s refusal of a requested 
instruction that Jonas’ testimony should be 
received with caution in view of the fact 
that he was an accomplice or conspirator 
was not error. It has been repeatedly held 
that while such an admonition is generally 
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desirable, its omission is not necessarily re- 
versible error, Caminetti v. United States, 242 
U. S. 470, 495 (1917). Gormley v. United 
States, 167 F. 2d 454, 457 (4 cir., 1948), 
Hanks v. United States, 97 F. 2d 309, 311, 
312 (4 cir., 1938), for corroboration of an 
accomplice’s testimony is not a requisite to 
conviction. Caminetti v. United States, supra, 
Gormley v. United States, supra. Moreover, 
Jonas’ testimony was in many respects cor- 
roborated by other witnesses. 


[Burden of Proof] 


The contention that the instructions placed 
the burden of proof on the defendants and 
intimated to the jury that the Court be- 
lieved Jonas is repudiated by the record. 
The Judge charged the jury that they were 
“the sole judges of the credibility of the 
witness and the weight you want to give 
to their testimony”; that he was “not vouch- 
ing for [Jonas’] testimony,” nor was he a 
“partisan of Mr. Jonas,” and that it was for 
the Government to “prove guilt be- 
yond a reasonable doubt.” 


GRAND Jury TESTIMONY 
[Motion for Production] 


After Government witness Jonas had said 
on cross-examination that his grand jury 
testimony related “to the same general sub- 
ject matter” as his testimony in court, the 
defendants moved for the production of the 
transcript of his grand jury testimony. In 
the absence of a preliminary showing of in- 
consistency between the two versions, the 
trial judge denied the motion. The defend- 
ants at no time requested the Judge to make 
a preliminary inspection of the transcript to 
ascertain whether there was inconsistency. 
On the contrary, they insist that they, and 
not the trial judge, are to determine the 
existence vel non of inconsistency. The de- 
fendants rely on United States v. Rosenberg, 
245 F. 2d. 870 (3 cir., 1957), wherein the 
Court, feeling bound to apply the rule of 
Jencks v. United States, 353 U. S. 657 (1957), 
to grand jury testimony, held that the tran- 
script should have been delivered directly to 
the defendant without prior examination by 
the Judge. 


[Court’s Discretion] 


But whatever uncertainty may have existed 
shortly after the decision in Jencks, it is now 
clear that the production of grand jury 
testimony is not governed by Jencks nor by 
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the subsequent legislation, now 18 U. S. C. A, 
Sec. 3500, but by the Federal Rule of 
Criminal Procedure 6(e), which vests discre- 
tion in the trial court. United States v. Ange- 
let, decided May 19, 1958, — F. 24 — (2 Citas; 
Umited States v. Consolidated Laundries Cor 
poration [1958 Trane Cases § 68,975], 159 
F. Supp. 860, 862, 868 (S. D. N. Y., 1958); 
United States v. Spangelet, decided August 1, 
1958, — F. 2d — (2 cir.) The Jencks case 
dealt with the production of FBI reports. 
The legislative history of the recent statute 
negatives the notion that Congress meant 
to assimilate the practice with respect to 
grand jury testimony to that made appli- 
cable to a witness’ statement to the Gov- 
ernment. The congressional committee 
expressly rejected “any interpretation of the 
Jencks decision which would provide for 
production of grand jury testimony 

. and cited the Rosenberg case as a 
“misinterpretation” of the Jencks decision. 
Senate Report No. 981, 85th Cong., Ist Sess. 
The practice which has been adopted in re- 
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1*Sec. 3500. Demands for production of 
statements and reports of witnesses. 

“(a) In any criminal prosecution brought by 
the United States, no statement or report in 
the possession of the United States which was 
made by a Government witness or prospective 
Government witness (other than the defendant) 
to an agent of the Government shall be the 
subject of subpena, discovery, or inspection un- 
til said witness has testified on direct examina- 
tion in the trial of the case. 

““(b) After a witness called by the United 
States has testified on direct examination, the 
court shall, on motion of the defendant, order 
the United States to produce any statement (as 
hereinafter defined) of the witness in the pos- 
Session of the United States which relates to 
the subject matter as to which the witness has 
testified. If the entire contents of any such 
statement relate to the subject matter of the 
testimony of the witness, the court shall order 
it to be delivered directly to the defendant for 
his examination and use. 

““(c) If the United States claims that any 
statement ordered to be produced under this 
section contains matter which does not relate 
to the subject matter of the testimony of the 
witness, the court shall order the United 
States to deliver such statement for the inspec- 
tion of the court in camera. Upon such delivery 
the court shall excise the portions of such 
statement which do not relate to the subject 
matter of the testimony of the witness. With 
such material excised, the court shall then 
direct delivery of such statement to the defend- 
ant for his use. If, pursuant to such procedure, 
any portion of such statement is withheld from 
the defendant and the defendant objects to such 
withholding, and the trial is continued to an 
adjudication of the guilt of the defendant, the 
entire text of such statement shall be preserved 
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spect to the grand jury testimony of a wit- 
ness does not contemplate the delivery of 
the transcript to defense counsel without 
any prior inspection by the Judge. Umited 
States v. Spangelet, supra; Umted States v. 
H. J. K. Theatre Corporation, 236 F, 2d 502, 
507, 508 (2 cir., 1956). The defendants’ 
claim, as broadly presented, is insupportable 
and was properly overruled. The Court did 
not exceed the proper limits of the sound 
discretion vested in it by Rule 6(e). 


[Inspection of Transcript by Court] 


For good reasons, rooted in long experience, 
courts have shielded grand jury proceedings 
from unnecessary exposure.” This tradition 
of the law is not to be abandoned without 
clear legislative direction. Section 3500 does 
not profess to make, and cannot properly 
be read to require, any alteration in the 
practice concerning grand jury minutes. 
Rule 6(e) stands unaffected by recent deci- 
sions and legislation. This is not to suggest, 
however, that in a case of “particularized 


by the United States and, in the event the de- 
fendant appeals, shall be made available to 
the appellate court for the purpose of deter- 
mining the correctness of the ruling of the 
trial judge. Whenever any statement is de- 
livered to a defendant pursuant to this section, 
the court in its discretion, upon application 
of said defendant, may recess proceedings in 
the trial for such time as it may determine 
to be reasonably required for the examination 
of such statement by said defendant and his 
preparation for its use in the trial. 

‘(d) If the United States elects not to com- 
ply with an order of the court under paragraph 
(b) or (c) hereof to deliver to the defendant 
any such statement, or such portion thereof as 
the court may direct, the court shall strike 
from the record the testimony of the witness, 
and the trial shall proceed unless the court in 
its discretion shall determine that the interests 
of justice require that a mistrial be declared. 

“(e) The term ‘statement’, as used in sub- 
sections (b), (c), and (d) of this section in 
relation to any witness called by the United 
States, means— 

“‘(1) a written statement made by said wit- 
ness and signed or otherwise adopted or ap- 
proved by him; or 

““(2) a stenographic, mechanical, electrical, 
or other recording, or a transcription thereof, 
which is a substantially verbatim recital of an 
oral statement made by said witness to an 
agent of the Government and recorded contem- 
poraneously with the making of such oral state- 
ment. Added Pub. L. 85-269, Sept. 2, 1957, 71 
Stat. 595.” 

2 The traditional reasons for the secrecy of 
grand jury proceedings have been frequently 
stated. They are succinctly set forth in United 
States v. Rose, 215 F. 2d 617 (3 Cir., 1954). 
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need” the secrecy of grand jury testimony 
may not be “lifted discretely and limitedly.” 
United States v. The Proctor & Gamble Com- 
pany [1958 Trapve Cases { 69,046], decided 
June 2, 1958, 356 U. S. 672. When the cir- 
cumstances seem to the Judge appropriate, 
he may make such inspection without neces- 
sarily requiring a prior showing of inconsis- 
tency. United States v. Spangelet, supra. If 
the Judge finds inconsistency, and deems it 
in the interest of justice to bring it to the 
attention of the cross-examiner, he may do 
so. If merely inconsequential deviations are 
found, he is not required to provide the 
cross-examiner a basis for ranging over a 
wide area of collateral and minute detail. 


[Burden on Court] 


Even inspection by the trial judge, it must 
be recognized, has serious drawbacks. It 
would cast a heavy burden on the trial judge 
and seriously interrupt the trial for the Judge 
to attempt to ferret out inconsistencies in a 
lengthy transcript; he may not be able 
readily to absorb and evaluate every nuance 
in an extensive transcript. A further objec- 
tion is that imposing this task on the Judge 
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as regular procedure would draw him too 
deeply into the partisan task of preparing 
the cross-examination. From time to time 
instances may arise in which it will appear 
to the Judge wise and just to read the tran- 
script to check a particular point sharply 
in issue, but the minute examination, during 
the trial, of elaborate grand jury minutes 
should not be expected of him. 

After all, what we are dealing with is a 
problem of the fair scope of cross-examina- 
tion, and the sound judicial discretion of the 
trial judge must be the chief guide. When 
the subject matter is one as delicate as grand 
jury testimony, no fixed rule can be formu- 
lated. The Judge should not be compelled 
to inspect in all cases; neither should he 
indiscriminately refuse, but he should exer- 
cise his judgment according to the circum- 
stances. Certainly we could not approve 
any rule, such as contended for by the de- 
fendants here, requiring the automatic de- 
livery of grand jury transcripts to defendants 
on demand. 


[Judgment Affirmed] 
The judgment is Affirmed. 
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In the United States Court of Appeals for the Eighth Circuit. 


October 14, 1958. 


No. 15,856. Dated 


Appeal from the United States District Court for the Eastern District of Missouri. 


a 
Sherman Antitrust Act 


Combinations and Conspiracies—Exclusion of Competitor—Rule of Reason—Doctrine 
of Per Se Illegality of Contract—Labor Contract Between Drivers’ Union and Dairies.— 
In a dairy’s treble damage action charging that competing dairies conspired and con- 
tracted with a drivers’ union in violation of the Sherman Act by entering into a labor 
contract which allegedly had the purpose of increasing the dairy’s delivery costs and 
excluding it from the competitive market, the trial court properly refused to charge the 
jury that the written labor contract between the dairies and the union was, in the light of 
the evidence, illegal per se. While the labor contract, which increased commission rates 
paid to drivers for delivery of certain quantities of dairy products, might have increased 
the price at which milk could be sold in the area, that fact alone did not stamp the con- 
tract as illegal per se. None of the dairy’s competitors were adversely affected by the in- 
creased commissions, but testimony indicated that those competitors strenuously resisted 
the increases and the jury found that no conspiracy existed. The “per se illegality” doctrine 
had no application to the case at bar; therefore, resort was had to the “rule of reason,” 
a consideration of all the factors and circumstances, in determining whether there was an 
unreasonable and therefore illegal restraint. The jury was furnished with proper instruc- 
tions on that issue and decided it adversely to the dairy. 


See Combinations and Conspiracies, Vol. 1, { 2005.315, 2005.660. 
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Combinations and Conspiracies—Labor Unions Under the Sherman Act—Antitrust 
Immunity Under Sections 6 and 20 of the Clayton Act and the Norris-LaGuardia Act— 
Alleged Combination With Non-Labor Groups—Labor Contract Between Drivers’ Union 
and Dairies.—In a dairy’s treble damage action charging that competitors conspired and 
contracted with a drivers’ union to increase commission rates of drivers for the purpose 
of excluding the dairy from the competitive market, the trial court properly refused to 
instruct the jury that the labor contract was illegal per se because, among other factors, 
a labor organization was involved in the controversy. In such cases, it is necessary to look 
apart from the Sherman Act and consider it in conjunction with (1) Section 6 of the 
Clayton Act, which provides that labor is not an article of commerce and that labor 
organizations are not to be construed as illegal combinations in restraint of trade, (2) Sec- 
tion 20 of the Clayton Act, which directs that no injunction shall be issued against unions 
arising from disputes over terms of employment, and (3) the Norris-LaGuardia Act, which 
establishes that permissible union activity is not restricted to the immediate employer- 
employee disputes. Unions are liable under the antitrust laws, however, if they act in 
conjunction with non-labor groups for the purpose of securing goals prohibited by the 
Sherman Act and are not primarily motivated by labor goals. The jury found that no 
conspiracy existed; implicit in that finding was the determination that the union did not 
conspire with non-labor groups but was acting alone in seeking legitimate labor objectives. 


See Combinations and Conspiracies, Vol. 1, J 2101.063, 2101.135, 2101.265, 2111. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial—Instructions to 
Jury—Instruction Which Excluded a Theory of Recovery—Conduct of Trial Judge.—In a 
dairy’s treble damage action charging the competitors conspired and contracted with a 
drivers’ union to exclude the dairy from the competitive market, the trial court properly 
instructed the jury ihat a competitor was not liable if it was found that the labor contract 
was accepted without any agreement with anyone to interfere with the business of the 
dairy. Although the dairy contended that the instruction excluded its “contract theory” 
from the jury’s consideration, the instruction was proper since that theory had no appli- 
cation to the facts of the case. The further contention that the trial judge indulged in 
unwarranted and improper remarks in the proceedings, thereby preventing the dairy from 
having a fair and impartial trial, was also rejected. The dairy made no objections and took 
no exceptions to the judge’s conduct during the trial. Rule 46 of the Federal Rules of 
Civil Procedure requires that a party make known its objections and the grounds there- 
fore, so as to promptly inform the trial judge of possible errors in order that he might 
have an opportunity to reconsider his rulings. It might be said that some of the comments 
of the judge, when viewed in a collective sense, at first sight and out of context, seemed 
@énduly harsh; considered in the light of the whole record, however, the judge’s actions 
did not demonstrate an attitude of unfairness, partiality, or prejudice. 


See Private Enforcement and Procedure, Vol. 2, § 9014.35, 9015. 


For the appellant: Charles V. Garnett (F. William McCalpin, Harvey Burrus and 
Rufus Burrus, on the brief). 

For the appellees: John H. Lashly (Jacob M. Lashly, Paul B. Rava and Lashly, 
Lashly & Miller, on the brief) for St. Louis Dairy Company; E. C. Hartman (Alexander 
Kerckhoff and Hartman, Guilfoil & Albrecht, on the brief) for Pevely Dairy Company; 
and Harry H. Craig (Norman W. Armbruster, John T. Wiley, Jr., and Wiley, Craig, 
Armbruster, Schmidt & Wilburn, on the brief) for Union. 


Before GARDNER, Chief Judge, and Vocer and Marrues, Circuit Judges. 


[Appeal from Jury Verdict] ages allegedly sustained by Adams Dairy 
Miurruve “Circuit Judge [In full text): In Company, the appeal ts from the judgment 
this action ‘based upon an alleged violation following jury verdict that it take nothing 
’ ig . . 2 
of Section 1 of the Sherman Act,’ wherein by this suit. 
recovery was sought for threefold the dam- 


5 
; Civi i i ll desig- 
B tat. 209, 15 U. S. C. A. §1; Civil remedy 2 For brevity and convenience, we sha 
Ried by 38 Stat. 731, 15 U. S. C. A. § 15. nate the parties as follows: Adams Dairy Com- 
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[Appellate Issues] 


The meritorious appellate issues are fo- 
cused upon: (1) the failure of the trial court 
to charge the jury that the written labor 
contract executed by all of the parties to 
this litigation, and twenty-seven “small” 
dairies operating in the St. Louis, Missouri 
area (not parties to or involved in this 
controversy) in and of itself, in light of the 
evidence, was an illegal contract in restraint 
of trade and violative of the Sherman Act;* 
and (2) the actions, comments and rulings 
of the trial judge, throughout the course of 
the trial, the cumulative effect of which, ac- 
cording to appellant’s contention, prevented 
it from having a fair and impartial trial. 


[Parties] 


In summary, the events and circumstances 
pertinent to the first contention are as fol- 
lows: Adams, with St. Louis Dairy and 
Pevely, is engaged in the fluid milk indus- 
try in the St. Louis, Missouri area, where, 
in 1947, St. Louis Dairy supplied approxi- 
‘mately 27 per cent and Pevely approxi- 
mately 36 per cent of the fluid milk that 
was marketed. The Union, a voluntary 
labor organization, was the bargaining agent 
for the employees of the St. Louis area 


pany as ‘‘Adams” or ‘‘Appellant’’; St. Louis 
Dairy Company as ‘‘St. Louis Dairy’’; Pevely 
Dairy Company as ‘‘Pevely’’; Milk Wagon 
Drivers and Inside Dairy Workers Local Union 
No. 603, American Federation of. Labor, as 
“Union.’’ St. Louis Dairy Company and Pevely 
Dairy Company shall sometimes be referred to 
as ‘‘Appellee Dairies.’’ 

3 Adams chose to encompass this theory in its 
refused instructions 9 and 10 which are: 
Instruction 9 

“You are further charged that it is illegal and 
‘a violation of the anti-trust laws for processors 
and distributors of milk and dairy products to 
agree among themselves, or to agree with any 
processor and distributors or with a labor 
union, upon a commission rate which has for 
its sole purpose, within a designated competi- 
tive area, such as the St. Louis area, to restrict, 
restrain or prevent competition in interstate 
commerce of such milk and dairy products. 
Then you are instructed that such labor con- 
tract, if it so unlawfully restricts, restrains or 
prevents competition, is illegal and a violation 
of the anti-trust laws and in and of itself con- 
stitutes a conspiracy and illegal contract and 
business practice.’’ (Emphasis supplied.) 
Instruction 10 

“Plaintiff further contends that the inclusion 
in the 1950 labor contract of the load limiting 
‘clause, limiting the route loads of its driver 
salesmen by the device of increasing their com- 
missions from 2 cents per point to 4 cents per 
point on all deliveries in excess of 40,000 points 
per month, together with the fact that such 
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dairies, including Adams, St. Louis Dairy 
and Pevely. A more detailed recitation of 
the relation between the Union and the 
individual dairies will be set out hereafter. 


[Milk Market] 


Adams was a newcomer in the St. Louis 
market, having started operations in No- 
vember, 1947. The president of the company 
testified that he had studied the market 
conditions in St. Louis for sometime, ob- 
serving among other things that no milk 
was offered for sale in paper containers, 
and that retail sales in stores were small 
as compared with sales made direct to the 
homes of the consumers. He stated that 
to create large volume sales through food 
stores, it was essential that milk be placed 
in disposable paper containers and sold to 
such stores at a price that would enable 
them to resell to the consumer at a price 
at least 2 cents less than the consumer 
would pay for direct delivery to the home. 
With these factors in mind, Adams entered 
the St. Louis market, and was able to pro- 
vide milk in paper cartons, selling only to 
retail outlets, principally supermarkets, at 
a price which would enable them to com- 
pete with home deliveries. Adams conducted 
its sales entirely on a wholesale basis, sell- 


limitation adversely affected the plaintiff and 
did not adversely affect, to any appreciable de- 
gree, either the St. Louis Dairy or the Pevely 
Dairy, and together, also, with the fact that 
such limitation so placed upon the plaintiff 
tended to restrict or lessen competition and 
restrain trade or commerce, and together, also, 
with the fact that such clause in such contract 
was inserted therein, not because of any labo 
purpose or objective, but with the design an 
intention of lessening the competition of plain- 
tiff with the business of the two defendant 
dairies, renders such contract one which unrea- 
sonably restrains trade or commerce within the 
meaning of the Sherman Act, and establishes 
plaintiff’s right to recover such damages as it 
may have sustained by reason thereof.’’ (Em- 
phasis supplied.) 

“If you find and believe from the evidence 
that such limitation in said labor contract did 
adversely affect the plaintiff and did not ad- 
versely affect, to any appreciable degree, either 
the St. Louis Dairy or the Pevely Dairy, and 
that such limitation so placed upon plaintiff 
tended to restrict or lessen competition and 
restrain trade or commerce, and that such 
clause in such contract was inserted therein, not 
because of any labor purpose or objective, but 
with the design and intention of lessening the 
competition of the plaintiff with the business 
of the two defendant dairies, and that plaintiff 
was damaged thereby, your verdict should be 
for the plaintiff and against the defendants.’’ 
(Emphasis supplied.) 
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ing large volumes to relatively few food 
stores. When Adams entered the market, 
the other dairies, including St. Louis Dairy 
and Pevely, began marketing milk in paper 
containers. Appellee dairies, though selling 
wholesale accounts, also had a large volume 
of home delivery accounts. Adams made no 
home deliveries. 


[Labor Union] 


As stated, the Union served the milk in- 
dustry in St. Louis as bargaining agent for 
the employees of the various dairies, includ- 
ing the parties here involved. It negotiates 
what is known as an “industry-wide con- 
tract,” that is, one contract which is signed 
by all of the dairies in the area. It also 
appears that there was in existence an em- 
ployer association of some 27 “small” dairies 
known as the “St. Louis Milk Distributors’ 
Association,” the purpose of which was to 
enable the employer group to present a solid 
front, in behalf of the 27 dairies it repre- 
sented, to the labor union in the negotiation 
of labor contracts, and it was the custom 
of the Union to meet with representatives of 
Pevely, St. Louis Dairy, and the Association 
and negotiate labor agreements, which were 
then presented to the individual dairies for 
signatures. Adams joined the Association in 
1948 and continued its membership until the 
contract here in controversy was presented. 
Appellee dairies were never members of the 
Association. 


[Cost of Milk Delivery] 


A substantial element of cost to any dairy 
is the expense incurred in delivery of its 
product. Adams’ complaint is based upon 
the allegation that the industry-wide labor 
contract of July 1, 1950, was entered into 
by appellee dairies and the Union for the 
purpose of adversely affecting Adams’ costs 
of delivery, thereby compelling Adams to 
lose its competitive position price-wise in 
the St. Louis area. In order to understand 
Adams’ position in the competitive market, 
it is necessary to review in some detail the 
delivery cost structure under which all 
dairies operated, pursuant to the provisions 
of the industry-wide union contract ap- 
plicable when Adams first entered the St. 
Louis market, and under which Adams, and 
the appellee dairies operated until the new 
contract of July 1, 1950, was put into effect. 
The drivers who delivered milk, whether at 
retail to the home, or at wholesale to food 
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stores, were paid on a commission basis, 
governed by the terms of the union con- 
tract. Under the contract, each driver: 
was paid a base salary, then commissions 
were paid on a “point” system—each “point” 
representing a unit of dairy products, such. 
as a quart of milk, a half-pint of cream, etc. 
Under the union contract in existence when 
Adams entered the market, no commissions 
were paid on the first 12,500 points per 
month; from 12,500 to 24,000 points, the 
driver was paid % cent per point; 24,000 
to 27,000, 1 cent per point; 27,000 to 30,000 
144 cents per point; and on all sales over 
30,000 points, 2 cents per point. Because 
of the nature of the market supplied by 
Adams (twelve routes supplying large super- 
markets almost exclusively), large volumes 
were delivered by relatively few drivers—- 
thus at the time of the negotiations for the 
1950 contract, Adams’ twelve routes aver- 
aged more than 55,000 points per month, 
with some routes running as high as 80,000 
points per month. It was testified that 
Adams’ drivers had annual earnings as 
high as $15,000 to $17,500. Another cost 
factor which might be mentioned is that of 
overhead in the maintenance of trucks, gas, 
oil, etc. Again, because of the large volume 
deliveries, Adams was able to spread these 
operating costs, with a resultant low rate 
per unit cost for delivery. 

It appears that appellee dairies were in 
a different position. For example, on July 
1, 1950, Pevely had 300 retail routes and 89 
wholesale routes, the retail routes averag- 
ing something less than 10,000 points per 
month, and the wholesale routes a little 
over 21,000 points per month. St. Louis 
Dairy operated 173 retail routes, averaging 
11,236 points, and 43 wholesale routes,, 
averaging 26,674 points. It further appears 
that during the period from January 1, 
1948, to June 30, 1950, Pevely had only two. 
wholesale routes which averaged more 
than 30,000 points per month and no whole- 
sale routes averaging more than 40,000 
points, the two “high point” routes averag- 
ing 31,682 and 31,015 points for only 20° 
of the 30 months of that period, From the 
record it appears that St. Louis Dairy had 
only two routes averaging more than 30,000 
and no routes averaging more than 40,000 
points per month. 

[Allegedly Illegal Labor Contract] 

We now come to the 1950 contract of 

which Adams complains. Briefly, the of- 
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fending clause provided that drivers were 
to be paid a commission of 4 cents per unit 
on all points per morith above 40,000. In 
addition, any driver whose route was split 
was to receive full base pay, plus average 
commissions equal to his monthly earnings 
just prior to the split, for a period of four 
months following the splitting of routes. 
Adams charged that when faced with an 
increase of commissions from 2 cents to 4 
cents on all units over 40,000, and as applied 
to its drivers whose routes averaged 55,000 
units, it had a choice of closing down 
operations or splitting the routes, so that 
no one driver would have such volume 
as to carry sales into the prohibitive 4-cent 
rate. Adams prevailed on the union to 
delay the effective date of the new whole- 
sale commission rate for a period of 60 
days, during which period Adams purchased 
10 new trucks and divided the routes, so 
that when the contract terminated four 
years later, Adams was using 34 routes to 
handle the deliveries. It further appears 
that the Adams drivers, dissatisfied with the 
cut in their income, organized their own 
labor union, signed a new contract eliminat- 
ing the 4-cent rate, and that routes were 
then reduced in number. 


[Labor Purpose] 


Adams alleged, and here contends, that 
the clause increasing the commission to 4 
cents served no legitimate labor purpose; 
that Adams was the only dairy company 
adversely affected by the clause, inasmuch 
as the other dairies did not have routes 
reaching into 40,000 points, and that its 
sole purpose was to increase Adams’ dis- 
tribution costs, thereby forcing it from the 
competitive market. The appellee dairies 
and the Union insist that the contract was 
negotiated at arm’s length; that the Union 
was solely concerned with improved con- 
ditions in the dairy industry, and sought 
to ease heavy loads which were damaging 
the health of the drivers, and, in addition, 
the Union urges that it was interested in 
providing more jobs for union men and 
thus intended to encourage route splitting. 


! Negotiation} 

We now attend to the circumstances 
surrounding the negotiations and execution 
of the 1950 industry-wide contract. The 
union contract, with the maximum 2-cent 
rate, was to expire on June 30, 1950. In 
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May or June, 1950, a joint industry meet- 
ing was held, attended by all parties here 
involved and a representative of the St. 
Louis Milk Distributors’ Association. At 
that time, the Union presented its proposals 
for wages, hours, commissions and working 
conditions. No actual bargaining took place 
at this session, but a representative of 
Adams expressed its opposition to the in- 
creased commission rate. It appears that 
Adams became further dissatisfied and with- 
drew from the St. Louis Milk Distributors’ 
Association and engaged the services of a 
new attorney. Two or three industry-wide 
bargaining sessions were held subsequently, 
but Adams was not represented. It ap- 
pears that this lack of representation was 
by choice. Testimony indicated that the 
individual dairies, including appellee dairies, 
opposed the union demands in toto, and no 
progress was made. Thereupon, as had 
been the custom in past negotiations, the 
Union approached the dairies singly, and 
began separate negotiations with St. Louis 
Dairy, during which time the proposed 
30,000 point bracket for the 4-cent rate was 
increased to 40,000 points as a compromise 
to a 50,000 point figure proposed by St. 
Louis Dairy. After reaching an agreement 
with St. Louis Dairy, the Union met sep- 
arately; first with the small dealers’ asso- 
ciation, and then with Pevely, and each 
accepted the proposed contract. The Union 
then approached Adams, and after agree- 
ment on the 60-day delay on the effective- 
ness of the new commission rate, Adams 
too signed the contract. Testimony further 
indicated that throughout these various bar- 
gaining and negotiation sessions, no men- 
tion was made, nor discussion had, of 
Adams’ particular position in the wholesale 
market in relation to the effect of the 4-cent 
commission rate; that St. Louis Dairy, in 
particular, strenuously resisted the 4-cent 
rate and endeavored to raise the “points” 
to which the rate was to be applied high 
enough so that none of the dairies would 
be affected. In addition to the evidence 
concerning the negotiations between the 
Union and the employer groups, testimony 
of various Adams’ drivers, who were mem- 
bers of the Union, indicated that prior to 
the new contract, other Union drivers from 
competitor dairies expressed jealousy of the 
large earnings of Adams’ drivers and stated 
that the new contract “would take care of 
them.” Testimony further indicated, how- 


© 1958, Commerce Clearing House, Inc. 


Number 112—59 
10-30-58 


ever, that in various meetings of the Union 
members, Adams’ men, who were a minority 
of some 12 or 15 among 1,000, did not 
openly oppose the 4-cent rate, and did not 
vote against it upon submission for rati- 
fication. 

[Jury Instructions | 


Upon this evidence, the case was sub- 
mitted to the jury on instructions which 
included the conspiracy charge, and as to 
which counsel for appellant, with candor, 
has this to say in its brief: “The trial court 
properly submitted the issue of an unlawful 
conspiracy for the jury’s determination; 
and we have no fault to find with the in- 
structions of the court in that regard.” As 
observed at the outset, the jury found in 
favor of the appellees. 


[Alleged Error] 


Urging that its second amended complaint 
tendered the issue that the 1950 contract 
was, in and of itself, illegal, in restraint 
of trade and violative of Section 1 of 
the Sherman Act,* the appellant contends 
that prejudicial error flowed from the court’s 
refusal to recognize and submit this issue 
to the jury. 

Upon the record presented, and under 
controlling legal principles, we are convinced 
that this allegation of error cannot be sus- 
tained. 


[Pleading of Contract] 


As we view the complaint in its entirety, 
consisting of twenty-four paragraphs, and 
in light of the circumstances attending the 
trial, a serious question is presented as to 
whether the so-called contract theory was 
encompassed in the complaint or was an 
issue actually litigated. The allegations 
charged appellees with formation of, and 
entry upon, a conspiracy to control and 
affect appellant’s costs of distribution of 
fluid milk for the purpose of compelling 
appellant to abandon the sale of fluid milk 
in the St. Louis area at prices lower than 
the prices of such product as sold and 
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distributed by appellee dairies, so that there 
Was an undue and unreasonable restraint 
of trade or commerce in the sale and dis- 
tribution of fluid milk in said area. Fol- 
lowing the conspiracy charge and in paragraph 
twenty-three of the complaint this allega- 
tion appears: 


“The defendants, and each of them, 
entered into, and are now, parties to said 
labor contract and at all times herein 
mentioned have continuously maintained 
the said contract, the same being a con- 
tract in restraint of trade and commerce 
as herein alleged; that the said contract 
is unlawful and illegal, and violates Sec- 
tion One of the said Sherman Act in that 
it is a contract in restraint of trade or 
commerce among the several States within 
the meaning of said Section.” 


In his opening statement, counsel for ap- 
pellant informed the jury: “The charge in 
this case is a charge, broadly speaking, of 
conspiracy to adversely affect competition 
in the milk industry in the St. Louis area.” 
(Italics added.) From the foregoing, and 
the evidence, it would appear that the con- 
tention of St. Louis Dairy that the contract 
theory is without pleaded or factual founda- 
tion, rests on substance; however, we re- 
frain from disposing of the assignment on 
this technical ground and shall accord it 
full consideration on the merits. 


[Per Se Illegality] 


Appellant relies upon decisions, which, 
it insists, announce the principle that any 
agreement which imposes an unreasonable 
restraint upon commerce is, im and of ttself, 
an unlawful restraint within the meaning 
of the Sherman Act.° The so-called “per se 
illegality” doctrine was recognized and sanc- 
tioned in U. S. v. Trenton Potteries Co., 273 
U. S. 392, 397 (1927).° There, the Court, in 
dealing with the effect and validity of price- 
fixing agreements under the Sherman Act, 
said at page 397: 

“The aim and result of every price- 


fixing agreement, if effective, is the elimi- 
nation of one form of competition. The 


+ “‘Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be il- 
fecal. 2Q6rStat. 20915); S.7€. “Av $1: 

5 Times-Picayune Pub. Co. v. U. 8., [1952-1953 
TRADE CASES { 67,494], 345 U. S. 594, 608: 
International Salt Co. v. U. S., [1946-1947 
TRADE CASES { 57,635], 332 U. S. 392, 396; 
U. 8S. v. Socony-Vacuum Oil Co., [1940-1943 
TRADE CASES 156,031], 310 U. S. 150, 218; 


Trade Regulation Reports 


U. S. v. United States Gypsum Co., [1948-1949 
TRADE CASES f 62,226], 333 U. S. 364, 388-389. 
U. 8. v. Milk Drivers & Dairy Employees Union 
(D. Minn.) [1957 TRADE CASES { 68,813] 153 
F, Supp. 803, also cited by appellant for this 
contention, does not concern ‘‘per se illegality,” 
inasmuch as a labor organization was involved 
and the facts turned on a question of conspiracy. 
6 See Montague, ‘‘ ‘Per Se Illegality’ and the 
Rule of Reason,’ Vol. 12 American Bar Assn. 
Antitrust Section Report (1958) pp. 69-104. 
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power to fix prices, whether reasonably 
exercised or not, involves power to con- 
trol the market and to fix arbitrary and 
unreasonable prices. * * * Agreements 
which create such potential power may 
well be held to be in themselves unrea- 
sonable or unlawful restraints, without 
the necessity of minute inquiry whether a 
particular price is reasonable or unrea- 
sonable as fixed and without placing on 
the government in enforcing the Sherman 
Law the burden of ascertaining from 
day to day whether it has become unrea- 
sonable through the mere variation of 
economic conditions.” 


In U. S. v. Socony-Vacuum Oil Co. [1940- 
1943 Trape Cases { 56,031], 310 U. S. 150, 
Mr. Justice Douglas exhaustively considered 
the “per se illegality” doctrine and stated, at 
page 218: 


“Thus for over forty years this Court 
has consistently and without deviation 
adhered to the principle that price-fixing 
agreements are unlawful per se under the 
Sherman Act and that no showing of so- 
called competitive abuses or evils which 
those agreements were designed to elimi- 
nate or alleviate may be interposed as a 
defense. And we reaffirmed that well- 
established rule in clear and unequivocal 
terms in Ethyl Gasoline Corp. v. United 
States [1940-1943 Trape Cases { 56,013], 
309 U. S. 436, 458, where we said: 

“‘“Agreements for price maintenance of 
articles moving in interstate commerce 
are, without more, unreasonable restraints 
within the meaning of the Sherman Act 
because they eliminate competition, United 
States v. Trenton Potteries Co., 273 U. S. 
392, and agreements which create poten- 
tial power for such price maintenance ex- 
hibited by its actual exertion for that 
purpose are in themselves unlawful re- 
straints within the meaning of the Sher- 
MLMeAGH ey 


[Principle Not Applicable] 


Careful and studious consideration of ap- 
pellant’s cited “Per Se Illegality” cases, 
none of which bears factual resemblance 
to the instant situation, has convinced us 
that the principle has no application here." 
Like many agreements between labor unions 
and employers, the subject 1950 labor con- 
tract may have affected the price at which 
appellant could sell and deliver fluid milk 
in the St. Louis area, but that result in 
and of itself, does not, as we understand 


™See also, Oppenheim, ‘‘Federal Antitrust 
Legislation,’’ 50 Mich. L. R. 1139, and Adams, 
“The ‘Rule of Reason,’ ’’ 63 Yale L. J. 348. 
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the doctrine, stamp the contract as illegal 
per se. 
[Rule of Reason] 


Apart from circumstances (not here pres- 
ent) in which the Per Se Illegality doctrine 
was applied, the principle is firmly en- 
trenched that in determining whether a re- 
straint is unreasonable and therefore illegal 
and violative of the Sherman Act, resort 
must be had to the Rule of Reason. This 
rule, promulgated in 1911 in Standard Oil 
Go! cvin UF S122) AUS. a wand OU neSmnee 
American Tobacco Co., 221 U.S. 106, “draws 
the line between zones of legal and illegal 
conduct under the antitrust laws by con- 
sideration of all the factors and circumstances 
in any given situation. It permits con- 
sideration and analysis of any transaction 
* * * in the light of all the record evi- 
dence admitted for its materiality, relevancy, 
and probative value in relation to the anti- 
trust issues in the case.” Oppenheim, 
“Federal Antitrust Legislation,’ 50 Mich. 
L. R. 1139, at page 1151, and cases under 
marginal note 21 thereof. See also Montague, 
““Per Se Illegality’ and the Rule of Rea- 
son,’ Vol. 12, American Bar Association 
Antitrust Section Report (1958), pp. 69-104; 
Adams, “The ‘Rule of Reason,’” 63 Yale 
L. J. pp. 348-370. 


This rule has been adhered to through 
the intervening years. See United States 
v. E. I, DuPont de Nemours & Co., [1956 
TRADE Cases { 68,369], 351 U. S. 377, where 
the Court stated at pages 386, 387: 


“Judicial construction of antitrust legis- 
lation has generally been left unchanged 
by Congress. This is true of the Rule 
of Reason. While it is fair to say that 
the Rule is imprecise, its application in 
Sherman Act litigation, as directed against 
enhancement of price or throttling of 
competition, has given a workable content 
to antitrust legislation. * * * It was 
judicially declared a proper interpretation 
of the Sherman Act in 1911, with a 
strong, clearcut dissent challenging its 
soundness on the ground that the specific 
words of the Act covered every contract 
that tended to restrain or monopolize. 
This Court has not receded from its posi- 
tion on the Rule. There is not, we think, 
any inconsistency between it and the de- 
velopment of the judicial theory that 
agreements as to maintenance of prices or 
division of territory are in themselves a 
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violation of the Sherman Act. It is 
logical that some agreements and prac- 
tices are invalid per se, while others 
are illegal only as applied to particular 
situations.” 


Since there was no basis for submission 
of the “Illegality Per Se” theory, the crucial 
issue of whether the conduct and course 
of action pursued by appellees resulted in 
an unreasonable restraint of trade within 
the prohibition of the Act, necessarily had 
to be resolved by consideration of all the 
factors and circumstances as developed by 
the material and relevant evidence. As we 
have seen, this issue was determined ad- 
versely to appellant’s claim, upon instruc- 
tions which furnished the jury with a 
proper guide. 


[Labor Union Immunity] 


It should also be emphasized that this 
controversy bears another feature vitally 
distinguishing it from the cases where the 
“Tilegality Per Se” doctrine was applied, in 
that a labor union was a participant in the 
activities which culminated in the 1950 labor 
contract. Under decisional law, a labor 
organization is immune to Sherman Act lia- 
bility unless it is found to have conspired 
with non-labor groups for purposes not 
connected with legitimate labor ends. Allen 
Bradley Co. v. Local Union No. 3 [1944-1945 
TRADE CASES { 57,386], 325 U. S. 797. See 
also United States v. Hutcheson [1940-1943 
TRADE Cases § 56,091], 312 U. S. 219, 232; 
Annot. 29 A. L. R. 2d 323, 408. As urged 
by the Union, when labor organizations 
are involved, it is necessary to look apart 
from the Sherman Act, and consider it in 
conjunction with the Clayton Act, 38 Stat. 
730,6 and the Norris-LaGuardia Act, 47 
Stat. 70.° For an exhaustive discussion of 
the history of the antitrust laws, as applied 
to labor unions, see Allen Bradley Co. v. 
Union, supra; Annot. 29 A. L. R..2d 323. 
Briefly stated, after passage of the Sherman 
Act, Federal Courts held that its provi- 
sions were applicable to union activities, 


BAS CU S.C) AS §S2-078 "29" US'S: Co Al $52: 

229 U. S. C. A. § 101-115. 

BOLLS we ua Aus aude 

3299) Wy Sa (Ge A. g8 52, 

2 See Duplex Co. v. Deering, 254 U. S. 443; 
Bedford Co. v. Stone Cutters Assn., 274 U.S. 37. 

1329 U.S.C. A. § 113. 

14See Allen Bradley Co. v. Union [1944-1945 
TRADE CASES { 57,386], 325 U. S. 797; United 
States v. Women’s Sportswear Assn. [1948-1949 
TRADE CASES { 62,390], 336 U. S. 460, 464; 
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and employers were given injunctions against 
those union practices which unreasonably 
restrained the flow of commerce. Labor 
obtained relief from these decisions by 
Section 6 of the Clayton Act, which pro- 
vides that labor is not a commodity or 
article of commerce, ‘* * * nor shall such 
organizations, * * * be held or construed to 
be illegal combinations or conspiracies in 
restraint of trade, under the antitrust laws.” ” 
Section 20 of the Clayton Act™ further 
directs that no injunctions shall be issued 
against unions arising from disputes over 
terms or conditions of employment. Fol- 
lowing cases which ruled that unions were 
protected from antitrust liability only when 
the acts complained of involved activities 
between the union and the immediate em- 
ployer,” the Norris-LaGuardia Act, 47 Stat. 
70," gave further relief to labor, by estab- 
lishing that the area of permissible union 
activity, free of antitrust liability, was not to 
be restricted to immediate employer-em- 
ployee disputes. From this background of 
judicial pronouncements and legislation, it 
is clear that the question of a union’s lia- 
bility under the antitrust laws “* * * is to 
be determined only by reading the Sherman 
Law and §20 of the Clayton Act and the 
Norris-LaGuardia Act as a harmonizing 
text of outlawry of labor conduct.” United 
States v. Hutcheson [1940-1943 TRADE CASES 
7 56,091], 312 U. S. 219 at page 231. 


[Combining with Non-Labor Groups] 


Unions, however, do not enjoy a blanket 
immunity to liability under the antitrust 
laws. As stated, if the evidence discloses 
that a labor organization has acted in con- 
junction with other business, groups for the 
purpose of securing ends prohibited by the 
Sherman Act, and was not primarily moti- 
vated by labor goals, the union may be 
liable to private parties, or injunctions may 
be issued.* The union’s liability ultimately 
depends on the facts—“* * * the same 
labor union activities may or may not be in 
violation of the Sherman Act, dependent 


McHugh v. United States [1956 TRADE CASES 


7 68,289], 1 Cir., 230 F. 2d 252, 254-255, cert. 
denied, 351. U. S. 966; Philadelphia Rec. Co, v. 
Manufacturing Ph.-Engr.  Ass’n [1946-1947 
TRADE CASES { 57,466], 3 Cir., 155 F. 2d 799, 


803; Truck Drivers’? Local No. 421 v. United 
States [1940-1948 TRADE CASES 156,215], 8 
Cir., 128 F. 2d 227, 232; United States v. Milk 
Drivers and Dairy Employees Union (Minn.) 
[1957 TRADE CASES { 68,813], 153 F. Supp. 
803. See also Annot. 29 A. L. R. 2d 323. 


1 69,158 


74,526 


upon whether the union acts alone or in 
combination with business groups.” Allen 
Bradley Co. v. Union, supra, at page 810. 
Ordinarily, such a factual determination is 
for a jury. Truck Drivers’ Local No, 421 v. 
United States [1940-1943 TRrape CASES 
(56215 othe Cin b28uheZdi22 723 oeelene, 
the question of conspiracy was properly 
submitted to a jury, and, implicit in the 
jury’s finding of no conspiracy among the 
appellees, is a determination that the union 
did not conspire with non-labor groups— 
that, as a fact, the union acted alone in 
seeking legitimate labor objectives. To our 
mind, this is determinative of any question 
Appellant raises as to its right to an in- 
struction on per se illegality. 


[Jury Instructions] 

Conjoined in the assignment dealing with 
the failure of the trial court to submit what 
has been designated as the “Illegality Per 
Se” theory, is the contention that prejudi- 
cial error resulted from the Court’s charge 
to the jury, by inclusion therein of instruc- 
tions designated for the purposes of this 
appeal, as P-3, U-3 and P-9. P-3 authorized 
a verdict for Pevely upon finding that 
Pevely accepted the labor contract without 
any understanding or agreement, tacit or 
expressed, with anyone at any time, to in- 
terfere with or restrain the trade or business 
of Adams. No claim is made that the 
instruction did not properly declare the law 
—rather appellant argues that the instruc- 
tion “plainly excludes the contract theory 
from the jury’s consideration and permits 
a plaintiff’s verdict only on the conspiracy 
theory.” From what we have heretofore 
said, Instruction P-3 was proper. 

Instructions U-3 and P-9, dealing with 
the Union, manifestly declared the law as 
announced by the Supreme Court in the 
Allen Bradley case, supra, as applicable to 
the activities of the Union in negotiating the 
1950 labor contract. Appellant’s objections 
thereto are completely without merit. 


[Conduct of Trial Judge] 


This brings us to the final assignment 
which has for its foundation alleged mis- 
conduct on the part of the trial judge. In 
particular, the charge is made that the judge 
indulged in unwarranted and improper re- 
marks and comments throughout the entire 
proceeding, and that the cumulative effect 
of such conduct prevented appellant from 
having a fair and impartial trial. 
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The rules designed to afford a guide to 
trial judges and counsel in controlling their 
conduct during trial have been so clearly 
enunciated and defined through the years, 
that all members of the bench and bar 
alike should be familiar with them and no 
useful purpose would be served in re-an- 
nouncing them here. Those interested may 
review Montgomery Ward & Co. v. National 
Labor Relations Bd., 8 Cir., 103 F. 2d 147; 
Inland Steel Co. v. National Labor Relations 
Bd., 7 Cir., 109 F. 2d 9; Blumberg v. United 
States, 5 Cir., 222 F. 2d 496, 501; Garber vw. 
United States, 6 Cir., 145 F. 2d 966; Glasser 
v. United States, 315 U. S. 60 at pages 82 
and 83; United States v. Bergamo, 3 Cir., 
154 F. 2d 31 at page 35; Norwood v. Great 
American Indemnity Co., 3 Cir., 146 F. 2d 
797, at pages 800, 801. 


[No Objection During Trial] 


The zeal with which counsel for appellant 
present this contention on appeal contrasts 
sharply with their failure to demonstrate 
any concern at the time the challenged 
conduct was in progress. A painstaking 
and assiduous examination of the volumi- 
nous record reveals that not a single ob- 
jection was made or exception taken to 
the conduct of the judge, said to be so 
prejudicial as to constitute denial of due 
process. Under Rule 46 of the Federal 
Rules of Civil Procedure, a party is re- 
quired to make known his objection and 
grounds therefor. Substance inheres in this 
requirement, and observance thereof is es- 
sential to the administration of the business 
of the courts. The purpose of the rule is to 
promptly inform the trial judge of possible 
errors so that he may have an opportunity 
to reconsider his ruling and make any 
changes deemed desirable. Fort Worth and 
Denver R. Co. v. Harris, 5 Cir., 230 F. 2d 
680, 682. In Louisiana & Arkansas Ry. Co. 
v. Johnson, 214 F. 2d 290, 292,- certiorari 
denied, 348 U. S. 875, and Dowell, Inc. v. 
Jowers, 182 F. 2d 576, 579, both 5th Circuit 
cases, it was ruled that it is the duty of 
counsel to make objection at the time im- 
proper remarks or comments are made by 
the judge. In Manhattan Oil Co. v, Mosby, 
72 F. 2d 840, at page 845, this Court, speak- 
ing through Judge Sanborn, stated: “The 
defendants complain that certain statements 
made by the trial judge in sustaining ob- 
jections to the introduction of evidence 
were prejudicial to them. It is sufficient 
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answer that no exception was taken to the 
remarks. Hence the question is not before 
us.” (Citing cases.) 


[No Prejudice] 


While we do not countenance the practice 
of counsel raising for the first time, after 
trial, allegations of procedural error, as 
was done in this case, nevertheless, under 
our duty to determine whether the parties 
were denied substantial justice, we have 
given full consideration to the contention. 
See Rule 61, Federal Rules of Civil Pro- 
cedure and 28 U.S. C. A. § 2111. The pur- 
pose and scope of our review comes down 
to determining whether or not, despite 
technical errors in trial procedure, the party 
complaining was deprived of substantial 
justice. “The court at every stage of the 
proceeding must disregard any error or de- 
fect in the proceeding which does not affect the 
substantial rights of the parties.” Rule 61, 
Federal Rules of Civil Procedure. 


In the instant situation counsel for ap- 
pellant have directed our attention to some 
fifty-four separate remarks of the trial judge 
interspersed throughout the ten days of 
trial. Viewed in a collective sense, at first 
sight, and out of context, it might be said 
that some of the comments seemed unduly 
harsh. However, after meticulous study of 
the entire record of over 600 printed pages, 
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we are convinced that they do not demon- 
strate an attitude of unfairness and par- 
tiality on the part of the judge, and they 
were not prejudicial. 


In Goldstein v. United States, 63 F. 2d 609, 
this court was called upon to determine 
whether remarks of the judge during the 
trial of the case displayed an attitude of 
prejudice. It will be observed that the 
remarks complained of in that case, al- 
though intemperate, were insufficient to 
establish that they were prejudicial to the 
defendant. So in this case, although it 
would have been better if some of the com- 
ments of the judge had been left unsaid, we 
are convinced that, when considered in 
light of the whole record, the judge’s ac- 
tions did not demonstrate an attitude of 
unfairness, partiality or prejudice. As was 
said in the Goldstein case, at page 613: “An 
appellate court should be slow to reverse a 
case for the alleged misconduct of the 
trial court, unless it appears that the con- 
duct complained of was intended or calcu- 
lated to disparage the defendant in the 
eyes of the jury and to prevent the jury 
from exercising an impartial judgment upon 
the merits.” 


[Judgment Affirmed] 
The judgment is affirmed. 


[7 69,159] Alfred M. Lewis, Inc. v. Warehousemen, Teamsters, Chauffeurs and 
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In the California District Court of Appeals, Fourth Distirct. Civ. No. 5830. Dated 


September 26, 1958. 


Appeal from a judgment of the Superior Court of San Diego County. C. M. Monroz, 
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California Antitrust (Cartwright) Act 


Combinations and Conspiracies Under State Antitrust Laws—Labor Unions—Striking 
and Picketing to Exclude Competitor of Non-Labor Group—Proof of Conspiracy Between 
Produce Dealers and Union.—An agreement between a labor union and produce dealers 
whereby the union demanded of a competing produce dealer wages for union members 
sufficiently in excess of those paid by other dealers as to render competition with those 
dealers unprofitable, and the union’s acts in striking against and picketing the dealer 
pursuant to that agreement, constituted a violation of the California Antitrust (Cartwright) 
Act. While a strike may be lawful or unlawful, depending upon its primary purpose, the 
determination of that purpose is a question of fact, and the trial court found that the 
primary purpose of the strike in question was to effect an agreement to destroy com- 
petition. A conspiracy can be established by circumstantial evidence, and it is not 
necessary to show that the parties met and actually agreed to perform the unlawful acts. 
While there was no direct evidence of the agreement in question, the inferences drawn 
by the trial court respecting its existence and purpose were supported by facts directly 
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proved by the evidence. The evidence justified the conclusion that the dealer could apt 
compete with the other dealers if required to operate under the wage scale cif eren ba, 
demanded by the union; it had the choice of either accepting the union’s demands an 
being forced out of business by losses and lack of profits, or refusing those demands and 
being forced out of business by a lack of labor and other detrimental consequences of the 
union’s striking and picketing. 

See Combinations and Conspiracies, Vol. 1, § 2441.05, 2445.05. 


Combinations and Conspiracies Under State Antitrust Laws—Procedure—Conflicts 
in State and Federal Laws—Jurisdiction of National Labor Relations Board—Existence of 
Labor Objective.—A labor union, by entering into an agreement with produce dealers to 
render unprofitable a competing dealer’s business by demanding wages in excess of those 
demanded of other dealers, and by calling a strike and placing a picket line around that 
dealer’s premises when it refused to comply with the wage demands, combined with a 
non-labor group in restraint of trade and was not, therefore, engaged in a labor activity 
subject to the exclusive jurisdiction of the National Labor Relations Board. Any labor 
objective present was incidental to the accomplishment of the primary purpose, the 
elimination of the dealer as a competitor of the other dealers. The Labor Management 
Relations Act neither prohibits nor protects the activity of a union in aiding and abetting 
a non-labor group to destroy its competitor. When a union combines with a non-labor 
group in restraint of trade, its activities are subject to the same antitrust laws as are 
those of the non-labor group. The anti-injunction policy of the federal government, con- 
cerning strikes, which is contained in the Clayton Act and the Norris-LaGuardia Act, and 
the right to strike provisions of the Taft-Hartley Act, do not extend to combinations 
between labor and non-labor groups in restraint of trade. The court concluded that the 
union’s conduct was not a subject of federal legislation but that state law governed. 


See Combinations and Conspiracies, Vol. 1, J 2401.05. 


Combinations and Conspiracies Under State Antitrust Laws—Procedure—Conflicts in 
State and Federal Laws—Conspiracy Between Labor Union and Non-Labor Group— 
Interstate Commerce.—An agreement between a labor union and produce dealers whereby 
the union demanded of a competing dealer wages in excess of those demanded of other 
dealers for the purpose of eliminating that dealer as a competitor of the others, and the 
union’s conduct in striking against and picketing the dealer in pursuance of the agreement, 
constituted a violation of the California Cartwright (Antitrust) Act and provided a basis 
for an action for damages and for injunctive relief. The contention that the federal gov- 
ernment had preempted the field of legislation respecting transactions involving restraints 
of trade in interstate commerce was rejected on the grounds that there was no conflict 
between the state and federal acts and policies, that the local law was within the tradition 
of the “usual police powers” of the state, and that Congress had not indicated its intent 
to preempt the field. The fact that Congress has acted to prevent restraints on trade im 
interstate commerce does not invalidate state legislation effecting substantially the same 
result. The fundamental inquiry is whether the state legislation is in conflict with national 
policy. The objective of the Cartwright Act and the federal antitrust laws is the same: 
the state seeks to protect its citizens, and the national government seeks to protect inter- 
state commerce, from a long recognized unlawful activity. Although assuming that inter- 
state commerce was involved, the court noted that the question was not covered by the 
trial court’s findings of fact, and that the dealer’s only produce business was in San Diego, 
California, although it had grocery stores in several states, A particular activity, or part 
of a business, may be intrastate in character even though the company is engaged in 
interstate commerce, 


See Combinations and Conspiracies, Vol. 1, J 2401.05, 2403.05, 2421.05. 
For the appellant: Hillyer & Crake, and Oscar F. Irwin. 
Amici Curiae on behalf of appellant: McLaughlin & Casey, and James A. McLaughlin. 


For the respondents: Donnelley, MacNulty & Butler; Luce, Forward, Kunzel & 
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Action to enjoin a strike and picketing, and for damages. Judgment for defendants 


reversed. 


[Nature of Action] 


CouGHLIN, Judge pro tem.* [In full text]: 
Action for injunction and damages. 


Alfred M. Lewis, Inc., and Rideout Pro- 
duce Company, corporations, are produce 
dealers in San Diego, California. Alfred M. 
Lewis, Inc., is engaged in interstate busi- 
ness, operating grocery stores in many states. 


[Parties] 


Shortly before May 3, 1956, the Rideout 
company agreed to service certain produce 
accounts of the Lewis company. At this 
time the Rideout company, together with 
other corporations and individuals engaged 
in the wholesale produce business, were 
members of an unincorporated association 
known as the San Diego Fresh Fruit and 
Vegetable Dealers Association (hereinafter 
referred to as the “Association”). Among 
other things, the purpose of the Association 
was to act as a collective bargaining unit on 
behalf of its members with labor organiza- 
tions, including the Warehousemen, Team- 
sters, Chauffeurs and Helpers Local Union 
Number 542 (hereinafter referred to as the 
“Union”’). This Union was an unincorporated 
association affiliated with the International 
Teamsters Brotherhood of America. As a 
bargaining unit, the Association concerned 
itself with the negotiation of contracts re- 
specting wages and hours of persons em- 
ployed by its members in order to effect a 
uniformity of agreements betwen them con- 
cerning these matters. 


[ Agreement] 


When the Lewis company and the Ride- 
out company joined forces they entered into 
competition with the other members of the 
Association, who became apprehensive and, 
by reason thereof, the Association “entered 
into an understanding and arrangement 
with the Union and its... officers, wherein 
and whereby ... Rideout Produce Co. was 
to be excluded from the collective bargain- 
ing arrangement theretofore existing” and 
the “Union was to demand from” the Lewis 
company and the Rideout company an “in- 
crease in wages sufficient to render com- 
petition with” the Association’s “produce 
dealers unprofitable.” Thereupon, the Ride- 
out company was excluded from the mutual 
wage agreement in which it had participated 


* Assigned by Chairman of Judicial Council. 
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with the other members of the Association, 
and the Union demanded that it execute an 
agreement for the payment of higher wages. 
This demand was met and an agreement 
executed accordingly, which, with some 
modification, continued until April 1, 1957. 
In the meantime, the Rideout and Lewis 
companies had changed their agreement, to 
the end that the former rented a portion of 
its facilities and equipment to the latter, 
which also took over a number of the Ride- 
out company’s employees. 


[Strike and Picketing] 


In April, 1957, in furtherance of its agree- 
ment with the Association, the Union de- 
manded that the Lewis and Rideout com- 
panies execute contracts for wages sufficiently 
in excess of those paid by the Association’s 
produce dealers as to render competition 
with those dealers unprofitable, and, upon 
refusal of this demand, declared a strike 
and placed a picket line around the Rideout 
company’s place of business, which was the 
same place of business for the Lewis com- 
pany. Thereupon, the two companies brought 
this action against the Union and the As- 
sociation to enjoin the strike and the picketing 
and to recover damages allegedly sustained 
as a result thereof. 


Joined as defendants were certain specif- 
ically named officers and agents of the 
Union, specifically named members of the 
Association, and a great number of fictitiously 
named individuals, partners and corpora- 
tions. The complaint alleges that the Union 
has numerous members; that it is imprac- 
ticable to bring all of said members into the 
action as defendants; that most of their 
names are unknown; and that, for these 
reasons, the individual members of the 
Union are made parties defendant and 
charged with defending the action for the 
benefit of all other members of the Union. 
The answers on file, together with the 
recitals in the findings and judgment, indi- 
cate that only those defendants specifically 
named in the complaint appeared in this 
action. 

[Trial Court’s Findings] 


The case was tried by the court without a 
jury. The facts heretofore set forth appear 
in the findings prepared and signed by the 
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trial judge. In addition, the court specif- 
ically found: “That the agreement and ar- 
rangement between defendant Local 542, 
and its defendant officers and defendant pro- 
duce dealers and the acts done pursuant 
thereto as aforesaid, were for the purpose 
of intending to affect and restrict competi- 
tion in the distribution of fresh fruits and 
produce in the city of San Diego and the 
immediately surrounding area.” 


[Conflict Between State and 
Federal Laws] 


From the facts as found the court con- 
cluded that the agreement between the 


defendants “would be in violation of the’ 


antitrust laws of the State of California if 
involving local businesses not engaged in 
interstate commerce or which affected inter- 
state: commerce”; that “jurisdiction of the 
controversies involved between the plaintiffs 
and the defendants is vested solely in the 
National Labor Relations Board”; that “un- 
der the National Labor Relations Act. the 
right to strike is guaranteed to defendant 
labor union... and the right thus made 
legal by the laws of the United States may 
not be made illegal by the antitrust laws of 
the State of California”; that the agreement 
between the defendants “being not unlawful 
under the laws of the United States” does 
not constitute a conspiracy; and that “judg- 
ment should be rendered against the plaintiffs.” 


[Judgment and Appeal] 


A judgment in favor of the defendants 
and against the plaintiffs was rendered ac- 
cordingly, from which the plaintiff Alfred 
M. Lewis, Inc. appealed on the judgment 
roll alone, although after the filing of the 
clerk’s transcript on appeal, pursuant to 
stipulation of all parties, a reporter’s tran- 
script was prepared and, after petition for 
permission to do so, was filed in this court. 
From a statement contained in the brief on 
file it appears that following entry of judg- 
ment, the plaintiff Rideout Produce Com- 
pany dismissed its action with prejudice. 


[Alleged Error] 


Appellant contends that the trial court 
erred in drawing the conclusions of law 
heretofore noted from the facts as found. 

Respondents contend that the evidence 
does not support the trial court’s finding of 
an agreement between them in restraint of 


1 Advance Report Citation: 50 A. C., 1, 19-20. 
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trade; that the trial court did not have 
jurisdiction over any dispute involving either 
of them; that the Labor Management Re- 
lations Act, the National Labor Relations 
Act, the Sherman Antitrust Act, and other 
federal legislation has preempted the field 
of law governing any of the controversies 
in this case; and that the trial court failed 
to find upon material issues presented by the 
pleadings, 


[Attack on Findings] 


Although “ ‘It is well settled that parties 
who have not appealed cannot attack the 
findings’”’ (Henigson v. Bank of America, 
S2Calk 2d, 240 2445 OS aE! de 77 peeame 
that errors affecting such parties will not 
be reviewed on appeal (Salter v. Ulrich, 22 
Call 2d 263, 2689138 20a ol AGe Noe emis 
1344]), nevertheless, under the authority of 
Mott v. Horstmann, 36 Cal. 2d 388, 393 [224 
P. 2d 11], the respondents urge this court 
to affirm the judgment on the ground that 
there is no evidence to sustain the finding 
that they entered into an agreement to force 
appellant out of business; that the judgment 
is proper because there is no valid finding to 
support a contrary judgment; and “that an 
erroneous reason should be disregarded if 
the decision is correct.” (Mott v. Horstmann, 
supra, 36 Cal. 2d 388, 393.) 


[Sufficiency of Evidence] 

In determining the sufficiency of the 
evidence to sustain a questioned finding, the 
appellate court must accept as true all evi- 
dence and all inferences which reasonably 
may be drawn therefrom tending to sup- 
port that finding. (Burke v. Chrostowski, 46 
Cal. 2d 444 [296 P. 2d 545].) 

There is no direct evidence of an agree- 
ment between the Union and the Associa- 
tion to restrict competition, as set forth in 
the findings in this case. 


The courts have recognized the difficulty 
attendant upon proof of this kind of an 
agreement, which the parties in their briefs 
refer to as a conspiracy. (Johnstone v. 
Morris, 210 Cal. 580, 590 [292 P. 970].) 
Unless one of the conspirators confesses, no 
direct evidence of such an agreement is 
available. Consequently, “As a general rule, 
a conspiracy can be established only by 
circumstantial evidence.” (People v. Stec- 
cone, 36 Cal. 2d 234, 237-238 [223 P. 2d 17]; 
People v. Osslo, *50 Cal. 2d —, — — [323 P. 
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2d 397]), and “it is not necessary to show 
that the parties met and actually agreed to 
undertake the performance of the unlawful 
acts.” (People v. Sampsell, 104 Cal. App. 
431, 438-439 [286 P. 434]; People v. Sor- 
rentino, 146 Cal. App. 2d 149, 159 [303 P 
2d 859].) 


[Facts] 


The evidence in this case furnishes direct 
proof of facts supporting the inferences drawn 
by the trial court respecting the existence 
and purpose of the agreement in question. 


For a number of years the Rideout com- 
pany and other members of the Association 
operated from places of business located in 
an area centering around Sixth Street in 
San Diego. For this reason the dealers 
were referred to as “The Street.” In 1954 
the Rideout company moved into more 
commodious and efficient quarters at an- 
other location. This move, however, did 
not change the relationship existing between 
this company and other members of “The 
Street.” In 1955, as in previous years, a 
contract had been negotiated between the 
Union and the Association acting on be- 
half of its members, including the Rideout 
company. As heretofore noted, the primary 
purpose of the Association was to assure 
the same wage scale for each member, 
which was agreed upon by a majority vote. 
The 1955 contract covered a term of one 
year and expired April 1, 1956. At this time 
the members of the Association, including 
the Rideout company, agreed to stand to- 
gether respecting a new contract, so that 
the wage scale applicable to each of them 
would be the same. 


[Threat of Strike] 


On May 3, 1956, the Rideout company 
commenced operations under an agreement 
with the Lewis company, which is a capital 
structure, to service the accounts of a co- 
operative venture known as Orange Empire, 
sponsored by Lewis. The stores which 
participated in this “co-op” are independent 
of the Lewis company and are not required 
to purchase from or through that company 
or the “co-op”; but if a profit is made by 
the “co-op” they will share therein. The 
Rideout company serviced the Orange Em- 
pire accounts on a percentage basis without 
any change in its operation; it conducted 
the same kind of business theretofore con- 
ducted; its agreement with the Lewis com- 
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pany meant only the acquisition of some 
additional accounts. Nevertheless, on May 
5, 1956, two days after the Rideout com- 
pany started its new operations, a repre- 
sentative of the respondent Union advised 
Mr. Rideout, the president of the company, 
that because it was handling some business 
for the Orange Empire “co-op” it would 
be treated separately from other members 
of the Association; that it no longer could 
be a member of that Association; and de- 
manded a substantial wage increase. Under 
threat of a strike called for May 10th and 
the probable loss of $50,000 worth of fresh 
fruits and vegetables then on hand, the 
Rideout company acquiesced in the Union's 
demands and agreed to pay in accordance 
with a wage scale half way between that in 
effect on “The Street” and that in effect 
with the grocery industry of San Diego. 


[Alleged “Captive Accounts” | 


The Safeway stores in San Diego operated 
under an agreement whereby it paid its 
produce truck drivers according to the 
grocery industry scale. During the course 
of subsequent negotiations the Union and 
various members of the Association con- 
tended that the Rideout and Lewis com- 
panies had “captive accounts,” such as did 
Safeway stores and, for this reason, should 
be treated differently than the dealers on 
“The Street.” However, neither appellant 
Lewis company nor the Rideout company 
had any “captive accounts.” A “captive 
account” is a customer which has no choice 
but to accept merchandise from the dealer 
as offered regardless of quality, amount or 
need. At times, stores that were members 
of the Orange Empire “co-op” purchased 
produce from dealers on “The Street” and 
not through the “co-op.” 


[Competitors Views] 


Shortly after his discussion with the Union 
representative, Mr. Rideout was advised by 
the president of the Association, as well as 
some of its members, that the matter had 
been discussed quite thoroughly by the mem- 
bers of “The Street” and the Union; that 
the membership was in accord with the 
Union because Rideout had taken on the 
Orange Empire produce business; and that 
Lewis should not have been allowed to go 
into the produce business. 

In July, 1956, the agreement between the 
Rideout company and the Lewis company 
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was changed. Instead of servicing the 
Orange Empire “co-op” stores, Rideout 
rented part of its equipment and plant to 
the Lewis company, which, in turn, serv- 
iced these accounts. The Lewis company 
continued to employ some of the Rideout 
company’s employees at the wages agreed 
upon by the latter company. On several 
occasions after this, Rideout had discus- 
sions with different members of the Asso- 
ciation who stated that they would not 
stand behind him but would side with the 
Union. In January, 1957, one of the mem- 
bers asked Rideout if there was anything 
he, Rideout, could do to get Orange Empire 
produce out of business in San Diego and 
suggested that he dispose of his building to 
some other industry which would deprive 
Orange Empire of those facilities. 


[Wage Demands] 


Some time prior to April 1, 1957, the 
Union and the Rideout and Lewis compa- 
nies entered into negotiations concerning a 
wage contract for that year. Rideout had 
asked the Association to represent him but 
this request was refused, even though he 
was considered a member of the Associa- 
tion. The Union demanded that the two 
companies pay the same scale as Safeway 
stores upon the ground that both of them 
and Safeway stores had “captive accounts.” 
The president of the respondent Associa- 
tion was in accord with the differentiation 
made by the Union for the same reason. 
The only difference between the operation 
of the dealers on “The Street” and that of 
the Rideout and Lewis companies, which 
was advanced as a reason for a difference 
in their classification for wage paying pur- 
poses, was the alleged “captive account” 
difference, which did not exist. 


On April 1, which was the renewal date 
for the contracts under consideration, the 
dealers on “The Street” were paying $1.80 
per hour to their employees. The Union 
demanded $2.39%4 per hour from the Ride- 
out and Lewis companies for their em- 
ployees. This demand was rejected; a strike 
was called and a picket line established. 
Although the Union representative and 
members of the Association had stated that 
a 20 cents an hour increase was being de- 
manded from the dealers on “The Street,” 
no new contract was entered into by them 
and no strike was called. 


In a conference between Mr. Lewis, pres- 
ident of appellant company, Mr. Glore, pres- 


HOV M1S9 


Court Decisions 
Alfred M. Lewis, Inc. v. Warehousemen, Local Union No. 542 


Number 112—68 
10-30-58 


ident of the respondent Association, and 
Mr. Mercurio, president of Growers Mar- 
keting Company, Inc., a member of the 
Association, it was suggested that Lewis 
buy out Growers Marketing Company; that 
if he did so, his troubles with the Union 
would be over. Lewis accused those present 
of putting the “tag” on him and they agreed 
that such was the fact. During the course 
of the foregoing conversation, in response 
to a statement by Mr. Mercurio that rela- 
tions with the Union were peaceful until 
Lewis came into San Diego, the latter made 
this accusation: “You’re the birds that did 
this. We didn’t.” Neither Mr. Mercurio nor 
Mr. Glore made any reply. 


[Agreement to Restrict Competition] 


The evidence justifies the conclusion that 
the Rideout or Lewis companies cannot 
compete with respondent dealers if required 
to operate under the differential in wage 


_scale demanded by the Union, which con- 


trols the labor market essential to their 
operations. 


The foregoing facts legally sustain the 
trial court’s conclusion that respondents 
entered into an agreement to restrict competi- 
tion by establishing a wage differential be- 
tween appellant and respondent dealers 
which would make it unprofitable for ap- 
pellant to compete with those dealers. 


By this agreement, and the circumstances 
attendant thereupon, appellant had the choice 
either to accept the Union’s demands made 
pursuant thereto, pay the higher wages and 
be forced out of the produce business by 
losses and a lack of profit; or to refuse to 
pay the higher wages and be forced out of 
business by a lack of labor and other detri- 
mental consequences resulting from the 
Union’s strike and picketing. 


The agreement and the conduct of re- 
spondents pursuant thereto was in violation 
of the Cartwright Act which declares un- 
lawful any “combination of capital, skill or 
acts by two or more persons” (including 
associations and corporations) for “The 
purpose of creating or carrying out restric- 
tions in trade or commerce” or “to prevent 
competition” in the “sale or purchase of 
merchandise, produce or any commodity.” 
(Bus. & Prof. Code, §§ 16720, 16726; Speegle 
v. Board of Fire Underwriters [1946-1947 
Trave Cases § 57,493], 29 Cal. 2d 34, 40-42 
[172 P. 2d 867]; Caruso v. Abbott [1955 
TRADE Cases { 68,072], 133 Cal. App. 2d 304. 
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307 [284 P. 2d 113]; Alpha Beta Food Mar- 
kets, Inc. v, Amalgamated Meat Cutters [1957 
TRADE CASES { 68,608], 147 Cal. App. 2d 343 
[305 P. 2d 163]; Kold Kist, Inc. v. Amalga- 
mated Meat Cutters [1950-1951 Trape CASES 
1 62,695], 99 Cal. App. 2d 191, 201 [221 P. 
2d 724].) 


In People v. Sacramento Butchers’ Protec- 
tive Assn., 12 Cal. App. 471, 481 [107 P. 712], 
where an association of meat dealers and a 
meat distributing company were charged 
with entering into a combination to destroy 
competition in the retail meat business, in 
violation of the Cartwright Act, because 
they had agreed to require a named meat 
dealer to pay a higher price for meat than 
was required of members of the association, 
the court said: 


“, . [t]he object of the statute is to 
prevent such combinations or conspiracies 
between persons engaged in a particular 
line of business as will destroy free com- 
petition therein, and if the purpose of such 
combination is to restrict trade or destroy 
competition in the sale and purchase of 
‘merchandise, produce, or any commodity,’ 
or if such combination tends to restrict 
trade or to prevent competition therein, 
such combination is against the letter and 
paramount object of the law.” 


[Public Injury] 


If Lewis were forced out of the San Diego 
produce market, obviously any advantage in 
price or service which that company might 
offer buyers in that market would be elimi- 
nated. 

A violation of the Cartwright Act may be 
the basis of an action to recover damages 
for injury sustained as a result thereof and 
for injunctive relief. (Bus, & Prof. Code, 
§ 16750; Kold Kist, Inc. v. Amalgamated Meat 
Cutters, supra, 99 Cal. App. 2d 191; O'Shea 
v. Tile Layers Union [1957 Trape CASES 
7 68,891], 155 Cal. 2d 373 [318 P. 2d 102].) 


[Conspiracy] 


The trial court determined, as expressed 
in its conclusions of law, that the agreement 
in question would have been in violation of 
the Cartwright Act if it involved “local busi- 
nesses not engaged in interstate trade or 
which affected interstate commerce,” but 
that because appellant was engaged in inter- 
state commerce, the laws of the United 
States apply; that under those laws the 
agreement was not unlawful and, conse- 
quently, did not constitute a conspiracy. 
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Integrant to this conclusion is the belief of 
the trial judge, as expressed in his summa- 
tion at the conclusion of the trial, that an 
actionable conspiracy involves an agree- 
ment to do an unlawful act resulting in 
damage; that, unless the act resulting in 
damage is unlawful, independent of the con- 
spiracy, no cause of action exists, even 
though the purpose of the conspiracy was 
to effect such damage; that the damage of 
which appellant complains resulted from the 
strike and the picketing invoked by the 
Union; that, as expressed in his conclusions 
of law, “under the National Labor Rela- 
tions Act the right to strike is guaranteed 
to defendant labor union” and “the right 
thus made legal by the laws of the United 
States may not be made illegal by the anti- 
trust laws of the State of California”; con- 
sequently, the conspiracy in question was 
not actionable. 


Under the Cartwright Act and similar 
antitrust legislation, the combination for a 
particular purpose constitutes the unlawful 
act. (People v. Sacramento Butchers’ Protec- 
tive Assn., supra, 12 Cal. App. 471, 484; Nash 
uv. Umited States, 229 U. S. 373 [33 S. Ct. 780, 
782, 57 L. Ed. 1232]; Umited States v. Trenton 
Pottertes C0215: Uy 9.1392) 4025 [47 5. CE. 
RUA Stik AW Wee EKG OOS, SO) PN ES IRL Oe) 


The prohibited combination comes into 
being through an agreement of two or more 
persons for the purpose of restraining trade 
or preventing competition. Conduct used to 
effect such an agreement may result in action- 
able damages or be the subject of an injunc- 
tion, even though such conduct if not used 
to effect the agreement would be lawful. 


{Legality of Strikes] 


In the field of labor litigation it has been 
recognized that a strike may be lawful or 
unlawful, depending upon whether the pri- 
mary objective or purpose for calling the 
strike is lawful or unlawful. As a conse- 
quence, in those instances where the primary 
purpose of a strike is to restrain trade, even 
though the working conditions of striking 
employees may be advanced as an incident 
to the accomplishment of the primary pur- 
pose, the strike will be enjoined as unlawful. 
(Giboney v. Empire Storage & Ice Co. [1948- 
1949 Trapve Cases § 62,391], 336 U. S. 490 
[69 S. Ct. 684, 93 L. Ed. 834]; Kold Kist, Inc. 
v. Amalgamated Meat Cutters, supra, 99 Cal. 
App. 2d 191.) “(t)he real test in a partic- 
ular case is the primary purpose of the 
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agreement or combination in question.” 
(Schweizer v. Local Joint Executive Board 
[1953 Trape Cases § 67,620], 121 Cal. App. 
2d 45, 53 [262 P. 2d 568].) 


[Purpose] 


Under circumstances such as those in the 
case at bar, the determination of the pri- 
mary purpose of such an agreement is a 
question of fact. The findings in this case 
establish that the purpose of the strike in 
question was to effect an agreement to de- 
stroy competition. 


The Union contends that, as the trial 
court did not find the strike was called only 
for the purpose of effecting the agreement 
to destroy competition, a coincident labor 
purpose must be assumed because of the 
demand for an increase in wages. A rea- 
sonable interpretation of the findings does 
not justify this assumption. The court found 
that the agreement between respondents 
“and the acts done pursuant thereto as 
aforesaid, were for the purpose of intending 
to affect and restrict competition in the dis- 
tribution of fresh fruits and produce in the 
city of San Diego.” To accept respondents’ 
contention would require a trial court to 
negate all facts which might limit the inclu- 
sive nature of a positive finding. This is 
unreasonable. ‘‘(1)f the findings of fact 
made by the trial court leave some issue or 
material fact undetermined, such issue of 
fact will be regarded as not proved by the 
party having the burden of proof” (53 Am. 
Jur. 796), unless such fact be implied in the 
findings made. (Haigler v. Donnelly, 18 Cal. 
2d 674, 678 [117 P. 2d 331].) The contention 
advanced must be rejected. 


[Jurisdiction] 


The conclusions of law drawn by the trial 
court focus attention upon the application 
of federal legislation to this case. Inter- 
related, and equally pertinent, are inquiries 
concerning the jurisdiction of the state 
court, the legality of the transaction under 
consideration, whether it primarily involves 
a labor dispute or a restraint of trade, the 
interstate nature thereof, and its effect upon 
the Cartwright Act. 


[Labor Management Relations Act] 


If the Labor Management Relations Act 
applies, the state court has no jurisdiction 
in the premises, except as the facts may 
establish a cause of action under state law 
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for damages based upon a tort. (San Diego 
Bldg. Trades Council v. Garmon, 353 U. S. 26 
[77 S. Ct. 607, 609, 1 L. Ed. 2d 618]; Garmon 
v. San Diego Bldg. Trades Council, 49 Cal. 2d 
595 [320 P. 2d 473].) 


The Labor Management Relations Act, 
which includes the National Labor Rela- 
tions Act, governs labor disputes, unfair 
labor practices, and the concerted activity 
of employees for their mutual aid or protec- 
tion affecting interstate commerce. Under 
the findings of the trial court, the contro- 
versy in this case does not involve a labor 
dispute, an unfair labor practice, or an ac- 
tivity of the employees for the purpose. of 
mutual aid and protection. Any labor ob- 
jective present was incidental to the accom- 
plishment of respondents’ primary purpose, 
which was to eliminate appellant’s competi- 
tion with other produce dealers. If the 
Union had agreed to forbid its members to 
work for appellant, in order to effect the 
purpose of the combination under consid- 
eration, the nonapplicability of the Labor 
Management Relations Act would be un- 
questioned. The method used to effect such 
purpose, by demanding a prohibitive wage 
rate, calling a strike, and invoking a picket 
line, while more subtle, although no less 
effective, did not change the fundamental 
nature of the transaction. Likewise if the 
Lewis company had acquiesced in the Union’s 
demand, accepted the higher wage scale, 
determined that the venture was unprofit- 
able, went out of business, and then sued 
for damages, no labor dispute, unfair labor 
practice, or mutual aid and protection ac- 
tivity would be an issue in such an action. 
These examples are used merely to point 
up the primary purpose of the conduct in 
question, which was to prevent competition, 
not obtain a higher wage scale. 


The numerous arguments advanced by 
respondent Union categorize the charges 
made against it within well defined unfair 
labor practices; relate facets of the nego- 
tiations and the contentions between it and 
the Rideout and Lewis companies to ac- 
ceptable definitions of a labor dispute; ad- 
vance investigative and administrative reasons 
for placing exclusive jurisdiction over these 
matters in the National Labor Relations 
Board; and urge that employees are given 
rights by section 7 of the Labor Manage- 
ment Relations Act which should not be 
taken from them in an action such as the 
one at law. (29 U. S. C. § 157.) In each 
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instance, these arguments omit any con- 
sideration of the trial court’s finding that 
the activities in question were engaged in 
“pursuant to” an agreement prohibited by 
the Cartwright Act, “in furtherance thereof,” 
and “for the purpose” of eliminating appel- 
lant as a competitor of respondent dealers. 

The Labor Management Relations Act 
neither prohibits nor protects the activity of 
a union in aiding and abetting a nonlabor 
group to destroy its competitor. (See gen- 
erally Weber v. Anheuser-Busch [1955 TRADE 
CASES { 68,000], 348 U. S. 468 [75 S. Ct. 480, 
99 L. Ed. 546].) 


[Antitrust Immunity Statutes] 


The combination between respondents was 
not protected by the exclusionary provi- 
sions of the federal antitrust laws which 
apply to a union engaged in labor activities; 
nor was the Union, by federal law, ‘“guar- 
anteed” the right to strike to effect the pur- 
pose of that combination. (Allen Bradley 
Co. v. Local Union No. 3 [1944-1945 TrapE 
CAsEs § 57,386], 325 U. S. 797, 807 [65 S. Ct. 
1533, 1539, 89 L. Ed. 1939]; United States v. 
Hutcheson [1940-1943 Trane Cases { 56,091], 
Bile Oreos 219s 2325 OlyS. Ct. 463,. 400. 85) L. 
Ed. 788].) 

In Allen Bradley Co. v. Local Union No. 3, 
supra, 325 U. S. 797, 808 [65 S. Ct. 1533, 1539, 
89 L. Ed. 1939], the court said that “. 
Congress never intended that unions could, 
consistently with the Sherman Act, aid non- 
labor groups to create business monopolies 
and to control the marketing of goods and 
services,” 

Consequently, when a union combines 
with a nonlabor group in restraint of trade 
its activities are subject to the same federal 
antitrust laws as are those of the nonlabor 
group, even though in so doing, its purpose 
is to further the interest of their members 
as wage earners. (Allen Bradley v. Local 
Union No. 3, supra, 325 U. S. 797 [65 
S. Ct. 1533, 89 L. Ed. 1939]; United Broth- 
erhood, Etc. v. United States [1946-1947 
Trave Cases 957,545], 330 U. S. 395, 400 
Rela Cte Mon Look Dhke Led 9/3) elas 
Vegas Merchant Plumbers Assn. v United 
States [1954 Trape Cases { 67,673], 210 F. 
Pai Se viole) 

The trial court’s conclusion of law that 
“the right to strike is guaranteed to defend- 
ant labor union” undoubtedly refers to the 
statutory expression of the anti-injunction 
policy of the federal government concern- 
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ing strikes contained in the Clayton, and 
Norris-LaGuardia Acts (29 U. S. C. §§ 52, 
101, 104), or the “right which Congress 
had guaranteed under section 7 of the Taft- 
Hartley Act—the right to strike peacefully 
to enforce union demands for wages, hours 
and working conditions.” (Weber v. An- 
heuser-Busch, supra, 348 U. S. 468, 475 [75 
S. Ct. 480, 485, 99 L. Ed. 546].) As here- 
tofore noted, the activity protected by this 
legislation does not extend to combinations 
between labor and nonlabor groups in re- 
straint of trade. 


The National Labor Relations Act does 
not guarantee a right to strike. The pro- 
visions of this statute simply direct that 
nothing therein contained “except as specifi- 
cally provided for herein, shall be construed 
as either to interfere with or impede or 
diminish in any way the right to strike, or 
to affect the limitations or qualifications on 


sHakene senedaun (AD RU SH Ca Ss ilosh)) 


[State Law Governs] 


It is our conclusion that the Union’s con- 
duct in question was not a subject of fed- 
eral legislation; that state law governs; and 
the determination of the trial court to the 
contrary was error. 

Nothing in this opinion should be taken 
as indicating that the trial court had juris- 
diction to enjoin the respondent union from 
calling a strike or invoking a picket line for 
the primary purpose of attaining a lawful 
labor objective, as distinguished from call- 
ing such strike or enjoining such picket 
line for the primary purpose of effecting 
the unlawful agreement between it and 
respondent dealers to destroy competition. 
Caution must be exercised in defining the 
scope of any such injunction. (Park & T. 
Import Corp. v. International Etc. of Team- 
sters, 27 Cal. 2d 599, 607.[165 P. 2d 891, 162 
A. L. R. 1426]; O’Shea v. Tile Layers Union, 
supra, 155 Cal. App. 2d 373, 378.) 


[Interstate Commerce] 


Besides contending that the case at bar is 
one concerning a labor activity subject to 
the exclusive jurisdiction of the National 
Labor Relations Board, it also is contended 
that the federal government has preempted 
the field of legislation respecting transac- 
tions involving restraints on trade in inter- 
state commerce; that the Sherman Anti- 
BieniicteNCt ie om Om om Cmluet sed.; Clayton 
Act, 15 U. S. C. 12 et seq.; and Federal 


1 69,159 


74,536 


Trade Commission Act, 15 U. S. C. 41 et 
seq. are controlling; and that any relief 
thereunder must be sought in the federal 
courts or other federal agency. The federal 
acts in question together implement a policy 
against restraints on trade. 


The record discloses that although appel- 
lant’s grocery business involved interstate 
commerce, consisting in the operation of 
grocery stores in several states, the only 
produce business it operated was in San 
Diego. Whether the activities under con- 
sideration in this case occurred in or sub- 
stantially affected interstate commerce was 
a question of fact not covered by the gen- 
eral finding that appellant “is engaged in 
interstate commerce.” Even though a com- 
pany is engaged in interstate commerce, a 
particular activity or part of its business 
may be intrastate in character, not occur- 
ring in or substantially affecting commerce 
within the realm of the federal antitrust 
laws. (United States v. South-Eastern Un- 
derwriters Assn, {1944-1945 Trape CAsES 
575258150322 WHS e533 96548 64 aS act. 
1162, 1171, 88 L. Ed. 1440]; Chas. H. Benton, 
Inc. v. Painters Local Union, 45 Cal. 2d 677, 
682-683 [291 P. 2d 13].) See also Las Vegas 
Merchant Plumbers Assn, v. United States, 
supra, 210 F. 2d 732. However, for the pur- 
poses of this discussion it will be assumed 
that the activities in question are within 
the sphere of the commerce clause of the 
federal Constitution. 


[State and Federal Antitrust Laws] 


The fact that Congress has acted to 
prevent restraints on trade in interstate 
commerce, of itself, does not invalidate leg- 
islation by a state effecting substantially 
the same result. The fundamental inquiry 
in such instances is whether the state leg- 
islation is in conflict with national policy. 
(State of California v. Zook, 336 U. S. 725, 
729 [69 S. Ct. 841, 843, 93 L. Ed. 1005].) 


In Speegle v. Board of Fire Underwiriters, 
supra, 29 Cal. 2d 34, 49-50 [172 P. 2d 867], 
the application of the Cartwright Act to 
interstate insurance transactions was sus- 
tained. The court said, page 51: 


“The fact that the Sherman Act is 
applicable to such practices (i.e. restraints 
of competition involving boycott, coercion 
or intimidation) does not mean that the 
state law concerning restraints of com- 
merce in the insurance field is invalidated 
as to such activities and agreements in- 
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volving such practices. Since there 
is no conflict between the law of this state 
and the Sherman Act, plaintiff may in- 
voke the state law even if interstate com- 
merce is involved.” 


The opinion in the foregoing case refers 
to a general rule expressed by the Supreme 
Court of the United States that “ ‘State 
laws are not invalid under the Commerce 
Clause unless they actually discriminate 
against interstate commerce or conflict with 
a regulation enacted by Congress.’” (Spee- 
gle v. Board of Fire Underwriters, supra, 29 
Cal. 2d 34, 50.) 


In the field of labor management rela- 
tions affecting interstate commerce, although 
congressional action has preempted the 
jurisdiction of a state court “to grant equi- 
table relief in the solution of labor disputes,” 
it has not foreclosed such a court “from 
asserting jurisdiction in an action for dam- 
ages resulting from the tortious conduct of 
those engaged in the dispute.” (Garmon vw. 
San Diego Bldg. Trades Council, supra, 49 
Cal. 2d 595, 602; San Diego Bldg. Trades 
Council v. Garmon, supra, 353 U. S. 26 [77 
S. Ct. 607, 609, 1 L. Ed. 2d 618].) In Weber 
v, Anheuser-Busch, Inc., supra, 348 U. S. 468, 
476 [75 S. Ct. 480, 486, 99 L. Ed. 546], the 
Supreme Court refers to a number of in- 
stances where the courts held that the fed- 
eral enactments had not exclusively absorbed 
the authority of the state with respect to 
labor activities. 

“In those cases where the Supreme Court 
has held that exclusive jurisdiction is vested 
in the National Labor Relations Board it 
appears without question that the basis of 
the decisions is the desirability of avoiding 
such a conflict between state and federal 
policies and procedural remedies as would 
result in an interference with uniform en- 
forcement of federal act.” (Garmon v. San 
Diego Bldg. Trades Council, supra, 49 Cal. 2d 
595, 603.) No need for federal legislation 
appears in order to effect uniformity of 
policy or enforcement thereof against re- 
straints on trade. 


The validity of a state statute regulating 
interstate transportation, containing provi- 
sions substantially the same as those of a 
federal act, was upheld by the Supreme 
Court of the United States, even though 
the conduct prohibited by such laws might 
be punishable as an offense against both 
the federal and state governments. (State 
of California v. Zook, supra, 336 U. S. 725 
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[69 S. Ct. 841, 93 L. Ed. 1005].) The court 
said (p. 730): 


“If state laws on commerce are iden- 
tical with those of Congress, the court 
may find congressional motive to exclude 
the States But the fact of identity 
does not mean the automatic invalidity of 
State measures. Coincidence is only one 
factor in a complicated pattern of facts 
guiding us to congressional intent.” 


and further, (p. 733) 


“The question is whether Congress in- 
tended to override State laws identical 
with its own when it, through the Inter- 
state Commerce Commission, regulated 
share-expense passenger automobile trans- 
portation, or whether it intended to let 
State laws stand. While the statute says 
nothing expressly on this point and we 
are aided by no legislative history di- 
rectly in point, we know that normally 
congressional purpose to displace local 
laws must be clearly manifested. (Citing 
cases.)” 


[No Conflict] 


“The Cartwright Act merely articulates 
in greater detail a public policy against 
restraint of trade that has long been rec- 
ognized at common law.” (Speegle v. Board 
of Fire Underwriters, supra, 29 Cal. 2d 34, 
44 [172 P. 2d 867].) Such a legislative en- 
actment is within the tradition of the “usual 
police powers” of the state, referred to in 
the Zook case as an aid in determining con- 
gressional intent. (State of California v. 
ZOO, SUPKG, 330. Uk 9. 725, /34 [69 S. Ct. 
841, 846, 93 L. Ed. 1005].) The act is not 
in conflict with federal policy or law. To 
the contrary, in this area, the objective of 
each entity of government is the same. The 
state seeks to protect its citizens and the 
national government seeks to protect inter- 
state commerce from a long recognized un- 
lawful activity. 

In Parker v. Brown [1940-1943 TRApDE 
Cases J 56,250], 317 U. S. 341, 367 [63 S. 
Ct. 307, 321, 87 L. Ed. 315], the validity 
of the California Agricultural Prorate Act 
was under consideration. The program 
sponsored by the act “was not aimed at nor 
did it discriminate against interstate com- 
merce, although it undoubtedly affected the 
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commerce by increasing the interstate price 
of raisins and curtailing interstate ship- 
ments to some undetermined extent.” The 
court said (p. 368): 


“It thus appears that whatever effect 
the operation of the California program 
may have on interstate commerce, it is 
one which has been the policy of Con- 
gress to aid and encourage through fed- 
eral agencies Hence we cannot say 
that the effect of the state program in 
interstate commerce is one which con- 
flicts with congressional policy or is such 
as to preclude the state from this exercise 
of its reserved power to regulate domes- 
tic agricultural production.” 

Although the court was not considering 
a situation where similar legislation had 
been enacted by Congress, the principles 
advanced in considering the validity of the 
state statute, even though it affected inter- 
state commerce, are pertinent to a con- 
sideration of the factual situation at bar. 


As there is no conflict between the state 
and federal policies encompassed by the 
legislation under consideration; no conflict 
between the state and federal acts; no need 
for a single statute to effect uniformity of 
policy or procedure; the local law is within 
the tradition of “the usual police powers” 
of the state; and Congress has not indi- 
cated its intent to preempt the field, it is 
our opinion that the Cartwright Act may 
be applied to the situation at bar in the 
state courts. ' 


[Retrial] 


Respondent union has made various con- 
tentions concerning the lack of findings 
with respect to alleged material facts. These 
come within the rule heretofore noted, that 
claims of error affecting parties who have 
not appealed will not be reviewed. Upon 
a retrial of the issues in this case the trial 
court may consider these contentions ac- 
cording to the law and the facts in the 
premises. 


[Reversed and Remanded] 


The judgment is reversed and the case 
is remanded for a new trial. 
GrirFin, P. J., and Mussett, J., concurred. 
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[1 69,160] United States v. The Lucky Lager Brewing Company of San Francisco. 


In the United States District Court for the District of Utah, Central Division. 
No. C-15-58. Dated October 6, 1958. 


Case No, 1370 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Acquisitions Under Clayton Act, Section 7—Consent 
Decree—Enforcement—Specific Relief—Divestiture of Stock and Assets—Contingent Pro- 
vision Limiting Sales in Lieu of Divestiture—A brewing company which acquired all of 
the capital stock of a competing brewing company was directed by a consent decree to sell 
all of its interest in the other company within nine months from the entry of the decree. 
The decree provided, among other things, for the appointment by the court of a sales 
agent to aid in the sale, for the court to make the final determination as to the acceptance 
of any offer, and for the court to determine the acceptability of a purchaser after con- 
sidering whether the effect of the acquisition by such purchaser may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce in any section 
of the country. The decree also provided that the order to sell would be cancelled upon 
the petition of either party if the sale had not been effected within nine months, except 
that an extension of time might be allowed if it was found that a reasonable probability 
existed of a sale within the extended period. If, however, the order of sale was cancelled 
as provided, the decree enjoined the brewing company from selling for consumption within 
the State of Utah, in any calendar year, more than 39 per cent of the total beer consumed 
in that State, the share of the market held by the other company prior to its acquisition 
by the defendant. 


See Acquisitions of Stock or Assets, Vol. 1, J 4209.550, 4209.625, 4209.785, and 4209.885. 


Acquisitions of Stock or Assets—Acquisitions Under Clayton Act, Section 7—Consent 
Decree—Enforcement—Specific Relief—Acquisitions Prohibited—A California brewing 
company was prohibited by a consent decree from acquiring any shares of stock or other 
interest in any facilities or plant of any person engaged in the brewing of beer in the 
State of Utah. The company was also prohibited from acquiring, for a period of five years 
from the entry of the decree, any shares of stock or other interest in any facilities or plant 
of any person engaged in the brewing of beer, anywhere, except upon application to the 
court and a showing that the effect of such acquisition may not be substantially to lessen 
competition or tend to create a monopoly in any line of commerce in any section of the 
country. 


See Acquisitions of Stock or Assets, Vol. 1, § 4209.400. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Divestiture—Contingent Provision—Sales Limitation in Lieu of Divestiture —A brewing 
company which acquired all of the capital stock of a competing brewing company was 
ordered by a consent decree to sell all of its interest in the other company within nine 
months from the entry of the decree. The decree provided, however, that if the sale was 
not effected within nine months, the order to sell would be cancelled on the petition of 
either party. In the event that the order to sell was cancelled for failure to sell within 
nine months, the decree prohibited the company from selling for consumption within the 
State of Utah, during any calendar year, more than 39 per cent of the total beer consumed 
in that State, the share of the market held by the other company prior to its acquisition by 
the defendant. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.10, 8341.20, 8421. 

For the plaintiff: Victor R. Hansen, Assistant Attorney General; W. D. Kilgore, 
Jr., and George H. Schueller, Attorneys, Department of Justice; A. Pratt Kesler, United 
States Attorney; and Lyle L, Jones, Marquis L. Smith, John H. Burgess, and Franklin 
C. Knock, Attorneys, Department of Justice. 


For the defendant: McCutchen, Doyle, Brown & Enersen, by Gerald H. Trautman; 
and Ray, Quinney & Nebeker, by Grant C. Aadnesen. 
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Final Judgment 
[Consent Decree] 


A. SHERMAN CurisTenson, District Judge 
[In full text]: Plaintiff, United States of 
America, having filed its complaint herein 
on the 18th day of February 1958, and de- 
fendant Lucky Lager Brewing Company, 
sued herein as The Lucky Lager Brewing 
Company of San Francisco, having ap- 
peared by its attorney and filed its answer 
to such complaint, denying the substantive 
allegations thereof, and plaintiff and de- 
fendant having severally consented to this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein and 
without any admission by plaintiff or de- 
fendant in respect to any issue: 

Now, Therefore, before any testimony 
has been taken and without trial or ad- 
judication of any issue of fact or law 
herein, and upon consent of the parties 
hereto, it is hereby 

Ordered, Adjudged and Decreed as follows: 


I 
[Jurisdiction] 

This Court has jurisdiction of the subject 
matter hereof and of the parties hereto 
pursuant to section 15 of the Act of Con- 
gress of October 15, 1914, as amended, en- 
titled “An Act to supplement existing laws 
against unlawful restraints and monopolies 
and for other purposes,’ commonly known 
as the Clayton Act, and the complaint states 
a claim upon which relief may be granted 
under section 7 of said Act. 


II 
[Definitions] 

As used in this Final Judgment: 

A. “Lucky Lager” shall mean defendant 
Lucky Lager Brewing Company, a corpora- 
tion organized and existing under the laws 
of the State of California, with its principal 
office at San Francisco, California. 

B. “Fisher” shall mean the Fisher Brew- 
ing Company, a corporation organized and 
existing under the laws of the State of 
Nevada, with its principal office at Salt 
Lake City, Utah, all of the capital stock of 
which is owned by Lucky Lager. 


III 
[Applicability] 
The provisions of this Final Judgment 
applicable to defendant Lucky Lager shall 
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apply to Lucky Lager, its officers, agents, 
servants, employees, subsidiaries, successors 
and assigns, and to those persons in active 
concert or participation with Lucky Lager 
who receive actual notice of this Final Judg- 
ment by personal service or otherwise. The 
provisions of this Final Judgment shall not 
apply or relate to activities or operations 
outside of the United States. 

None of the provisions of this Final Judg- 
ment shall apply to any purchaser of the 
stock or assets of Fisher, whether the pur- 
chase is pursuant to this Judgment or 
otherwise, if the sale is to a purchaser 
approved by the Court after hearing, taking 
into consideration whether the effect of the 
acquisition of Fisher by such purchaser may 
be substantially to lessen competition or to 
tend to create a monopoly in any line of 
commerce in any section of the country. 


IV 
[Stock Acquisition Prolubited| 


Defendant Lucky Lager is enjoined and 
restrained: 

A. From acquiring, directly or indirectly, 
any shares of stock or other interest in any 
facilities or plant of any person, partnership 
or corporation engaged in the brewing of 
beer in the State of Utah. 

B. For a period of five years after the 
date of entry of this Final Judgment, from 
acquiring, directly or indirectly, any shares 
of stock or other interest in any facilities 
or plant of any person, partnership, or cor- 
poration engaged in the brewing of beer, 
except upon application tc this Court and 
after an affirmative showing to the Court 
that the effect of such acquisition may not 
be substantially to lessen competition or to 
tend to create a monopoly in any line of 
commerce in any section of the country, 


V 
[Divestiture Ordered] 


A. Within nine months from the date of 
appointment of a sales agent, as provided in 
paragraph B of this section V defendant 
Lucky Lager shall, subject to the terms and 
conditions of this Final Judgment, sell all 
of its interest in Fisher. Said interest in 
Fisher to be sold by defendant Lucky Lager 
shall, except as otherwise provided in para- 
graph D hereof, be the assets of Fisher and 
shall include but not be limited to Fisher’s 
plant, goodwill, corporate name, trade names, 
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properties, and all its beneficial contractual 
rights. 

B. The Court shall appoint a person or 
firm to act as sales agent for the purpose 
of aiding in the sale of Fisher. Such ap- 
pointment shall be made forthwith upon the 
entry of this Final Judgment upon the 
nomination of plaintiff after hearing both 
parties as to the qualification of any such 
proposed sales agent. The term of such 
appointment shall be for three months and 
shall continue as long thereafter as the par- 
ties and the Court are satisfied with the 
sales efforts of said sales agent. Said sales 
agent shall be responsible to the Court. His 
compensation shall be fixed by the Court 
and paid by defendant Lucky Lager. Said 
sales agent shall render monthly reports to 
the Court, with copies to the parties, con- 
cerning his sales efforts and his progress 
toward disposal of Fisher. Said sales agent 
shall cooperate with defendant in his or its 
sales activities and nothing herein shall pre- 
vent defendant from undertaking sales efforts 
subject to the supervision and approval of 
the Court. 


C. Sale of Fisher shall be at a price and 
upon reasonable business terms to be deter- 
mined by the Court, having due regard, 
among other things, for the following: 

‘(1) Price paid by Lucky Lager for the 
Fisher plant, goodwill, and other assets, 
properties and premises relating to or in- 
uring to the benefit of the Fisher business 
as set forth in the contract of June 4, 1957, 
between Lucky Lager and Fisher Brewing 
Company, a Utah corporation, and the ex- 
hibits attached thereto; 


(2) The disposition of any of said assets 
since the acquisition of Fisher by Lucky 
Lager; 

(3) Any capital expenditures made on 
said Fisher plant since its acquisition by 
Lucky Lager; 

(4) Depreciation on or amortization of 
any of the assets listed in (1) and (3) 
above since the acquisition of Fisher by 
Lucky Lager; 

(5) The income tax consequences of any 
such sale; 


(6) The necessity of making a reason- 
able deviation from the above in order to 
effectuate prompt sale. 

In the event any offer is received, plaintiff 
and defendant may be heard as to the 
Propriety, reasonableness and acceptability 
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of such offer, and the Court shall make final 
determination as to the acceptance of such 
offer. 


D. Notwithstanding the foregoing provi- 
sions of this section, the Court may order 
the sale by Lucky Lager of its interest in 
the capital stock of Fisher if an offer is 
made for said stock equal to Lucky Lager’s 
investment therein at the time said offer is 
received. 


E. Sale of Fisher shall be to a purchaser 
acceptable to the Court, taking into con- 
sideration whether the effect of the acquisi- 
tion of Fisher by such purchaser may be 
substantially to lessen competition or to 
tend to create a monopoly in any line of 
commerce in any section of the country. 


F. Defendant Lucky Lager shall take 
such steps as are necessary to maintain 
Fisher and its physical plant until the time 
of sale thereof at the standard of operating 
performance applicable to said brewing 
plant at the time of entry of this Final 
Judgment. Pending such sale, defendant 
Lucky Lager shall not permit said plant to 
be diminished in capacity or turned to uses 
other than the production of beer. De- 
fendant Lucky Lager shall at all times 
furnish to the sales agent and prospective 
purchasers of Fisher all information regard- 
ing Fisher, and permit them to have such 
access to, and to make such inspection of, 
Fisher’s plant and records as are. reasonably 
necessary. Defendant Lucky Lager shall 
take all action which the Court may direct 
or approve in order to disseminate and 
publicize the availability for sale and to 
promote and effectuate the expeditious sale 
of Fisher. 

G. Defendant Lucky Lager shall operate 
the Fisher business under the continued use 
of the same name, Fisher Brewing Com- 
pany, and shall place the same names and 
labels used or owned by Fisher on the con- 
tainers for the beer produced in the Fisher 
plant, with no design or statement on said 
containers or in the advertisement of either 
company which indicate the ownership of 
Fisher by Lucky Lager. 


[Contingent Provision] 


H. If Fisher has not been sold within 
nine months after the appointment of said 
sales agent, the order to sell Fisher and all 
other provisions contained in this section V 
of this Final Judgment shall be cancelled 
upon petition of either of the parties; pro- 
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vided, however, that the Court may allow 
an extension in the period of time during 
which Fisher may be sold upon petition of 
either of the parties, after hearing and after 
a finding that there is reasonable probability 
that Fisher will be sold during such ex- 
tended period. 


VI 
[Sales Limitation] 


In the event that the provisions of section 
V are cancelled as aforesaid, Lucky Lager 
shall not be subject to any further order 
in this action to divest itself of the Fisher 
plant, goodwill, corporate name, trade names, 
or other assets, properties or promises re- 
lating to or inuring to the benefit of the 
Fisher business, but in such event Lucky 
Lager is perpetually enjoined and restrained, 
beginning twelve months from the date of 
said cancellation, from selling for consump- 
tion in the State of Utah under any labels 
owned or controlled by Lucky Lager, Fisher 
or subsidiaries or affiliates of either of them 
in any calendar year more than 39 per cent 
of the quantity of “Total Beer Consumed”’ 
in the State of Utah, as reported by the 
Auditing Division of the Utah State Tax 
Commission for the previous calendar year. 

In the event that, after this section VI 
has become operative, defendant should seli 
its stock in Fisher or its interest in Fisher 
(as defined in paragraph A of section V 
of this Final Judgment) defendant may, 
three years after such date, apply to the 
Court to be relieved of the injunctive pro- 
visions of this section VI, and the Court 
may grant such relief upon a showing that 
substantial competition exists in Utah be- 
tween the purchaser and defendant Lucky 
Lager. 

VII 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, upon 
reasonable notice to the defendant made to 
its principal office, be permitted: 
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(a) access, during the office hours of said 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other records 
and documents in the possession of or 
under the control of said defendant relating 
to any of the matters contained in this Final 
Judgment; and 


(b) subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview the officers 
and employees of defendant, who may have 
counsel present, regarding any such matters. 


For the purpose of securing compliance 
with this Final Judgment, the defendant, 
upon the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, made to 
its principal office, shall submit such written 
reports with respect to any of the matters 
contained in this Final Judgment as from 
time to time may be necessary for the en- 
forcement of this Final Judgment. 


No information obtained by the means 
provided in this section VII shall be di- 
vulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
such Department except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this Final Judgment, or as 
otherwise required by law. 


VIII 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for 
the construction or carrying out of this 
Final Judgment or for the modification or 
termination of any of the provisions thereof, 
and for the enforcement of compliance 
therewith and punishment of violations thereof. 


IX 
[Costs] 


Plaintiff shall recover its costs against 
the defendant to be taxed in this proceeding. 
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[1 69,161] United States v. Maryland and Virginia Milk Producers Association, 
Incorporated. 


In the United States District Court for the District of Columbia. Civil Action No. 
4482-56. Dated October 16, 1958. 


Case No. 1309 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Combinations and Conspiracies—Monopolies—Agricultural Organizations Under Clay- 
ton Act, Section 6, and Capper-Volstead Act—Scope of Exemptions from Federal Anti- 
trust Laws.—A charge in a civil action that a co-operative agricultural association of milk 
producers monopolized interstate trade in supplying milk for resale was dismissed for 
failure to state a cause of action, since such organizations are exempt from the provisions 
of the antitrust laws under Section 6 of the Clayton Act and Section 1 of the Capper- 
Volstead Act. Those two statutes provide that an agricultural co-operative shall not be 
considered an illegal combination or conspiracy in restraint of trade under the antitrust 
laws, or, in other words, that such an organization is not illegal per se. Those statutes 
exempt not only the existence but the activities of such organizations, including unrea- 
sonable restraints on trade. Moreover, an agricultural co-operative is apparently not 
subject to suit by a private person. However, under Section 2 of the Capper-Volstead 
Act, the Secretary of Agriculture may institute administrative proceedings if he finds that 
an agricultural association monopolizes trade to such an extent that prices are unduly 
enhanced, but this remedy is applicable in only a limited group of cases. There are, how- 
ever, limitations on the immunities and exemptions granted to agricultural organizations; 
when they step outside of their field and conspire with persons who are not producers of 
agricultural products, they are beyond the scope of the exemptions. On that principle, 
the court refused to dismiss a second charge that the association conspired with persons 
not engaged in agricultural pursuits to eliminate competition by acquiring the assets of 
a milk retailer. 


See Combinations and Conspiracies, Vol. 1, § 2115, 2247; Monopolies, Vol. 1, { 2510.275; 
Private Enforcement and Procedure, Vol. 2, J 9005.55, 9020. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Acquisitions of Stock and Assets Under Clayton 
Act, Section 7—Applicability—Acquisition of Milk Retailer by Milk Producers’ Associa- 
tion.—A charge in a civil action that a co-operative agricultural association of milk producers 
acquired substantially all of the assets of a milk retailer, acquired all of the outstanding 
stock of two dairies, and that the effect of such acquisitions may be substantially to lessen 
competition or to tend to create a monopoly in the production and sale of milk, in viola- 
tion of Section 7 of the Clayton Act, stated a valid cause of action under the antitrust 
laws. While Section 1 of the Capper-Volstead Act permits co-operative agricultural asso- 
ciations to have marketing agencies in common, and empowers them and their members 
to make necessary contracts and agreements to effect such purposes, Section 7 of the 
Clayton Act constitutes a limitation on the authority to make such contracts. The Clayton 
Act is not rendered inapplicable by the later statute; repeal by implication is not favored 
and, the statutes are to be so construed as to give effect to both unless there is a clear 
repugnancy between them. The court also held that the association was subject to the 
jurisdiction of the Federal Trade Commission and, therefore, within the terms of Sec- 
tion 7 of the Clayton Act. 


See Acquisitions of Stock or Assets, Vol. 1, J 4205.250, 4205.410. 


For the plaintiff: Joseph J. Saunders, Edna Lingreen, Joseph E. Waters, and A. Dun- 
can Whitaker, all of the Department of Justice, Washington, D. C. 


For the defendant: Herbert A. Bergson, William J. Hughes, Jr., Daniel H. Margolis, 
Daniel J. Freed, and Nicholas J. Chase, all of Washington, D. C. 


For a prior opinion of the U. S. District Court, District of Columbia, see 1957 Trade 
Cases {| 68,785. 
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Opinion of the Court 
[Injunction Sought] 


ALEXANDER Hottzorr, District Judge [Jn 
full text]: This is a civil action brought by 
the United States against the Maryland and 
Virginia Milk Producers Association, In- 
corporated, under the anti-trust laws, for 
injunctive and other similar relief. 


[Defenses] 


Among the defenses pleaded by the de- 
fendant are assertions that under the Clay- 
ton Act and the Capper-Volstead Act the 
defendant is exempt and immune from the 
provisions of the anti-trust laws in respect 
to the activities of which the government 
complains. 


A further defense is that the Secretary of 
Agriculture has primary jurisdiction of one 
of the activities concerning which complaint 
is made. 


Pursuant to Rule 42(b) of the Federal 
Rules of Civil Procedure, the Court has 
ordered a separate trial of these defenses in 
view of the fact that if they are sustained 
in whole or in part they may be finally dis- 
positive of either the entire litigation or 
some aspects of it. 


The complaint is not divided into sepa- 
rate counts, as the Rules permit, but it in 
effect sets forth three separate claims for 
relief or causes of action. Although they 
are not separately numbered in the com- 
plaint, they are in fact separated. 


[Monopoly Charged] 


The first cause of action, contained in 
Paragraphs 21, 22, and 23 of the complaint, 
alleges that the defendant has attempted to 
monopolize and has monopolized inter-state 
trade and commerce in supplying milk for 
resale as fluid milk in the area comprising 
the District of Columbia and certain areas 
in Maryland and Virginia adjoining the 
District.of Columbia. 


This cause of action is based on Section 2 
of the Sherman Act, 15 U. S. Code, Sec- 
tion 2, which reads as follows: 


“Every person who shall monopolize 
or attempt to monopolize or combine or 
conspire with any other person or per- 
sons to monopolize any part of the trade 
or commerce among the several states or 
with foreign natioris, shall be deemed 
guilty of a misdemeanor.” 
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[Conspiracy Charged] 


The second cause of action, pleaded in 
Paragraphs 24, 25, 26, 27, and 28 of the 
complaint, charges a combination and con- 
spiracy to eliminate and foreclose competi- 
tion in the Washington Metropolitan area 
by making and carrying out a contract for 
the transfer of substantially all of the assets 
of the concern known as the Embassy 
Dairy, which is a retail outlet for milk in 
the Washington Metropolitan area. 


This cause of action is predicated on Sec- 
tions 1 and 3 of the Sherman Act. Section 
1 of the Sherman Act, 15 U. S. Code 1, 
reads as follows, insofar as is pertinent to 
the issues of this case: 


“Every contract, combination in the 
form of trust or otherwise, or conspiracy 
in restraint of trade or commerce among 
the several states or with foreign nations, 
is declared to be illegal.” 


Section 3 of the Sherman Act, 15 U. S. 
Code 3, reads in part as follows: 


“Every contract, combination in the 
form of trust or otherwise, or conspiracy 
in restraint of trade or commerce in any 
territory of the United States or of the 
District of Columbia, or in restraint of 
trade or commerce between any such ter- 
ritory and another, or between any such 
territory or territories and any state or 
states or the District of Columbia or with 
foreign nations, or between the District 
of Columbia and any state or states or 
foreign nations, is declared illegal.” 


[Acquisition of Stock and Assets] 


The third cause of action is found in 
Paragraphs 29 and 29(a) of the complaint, 
and charges that the defendant on July 26, 
1954, purchased and acquired substantially 
all of the assets of the Embassy Dairy and 
that the effects of this acquisition have been 
and may be substantially to lessen competi- 
tion or to tend to create a monopoly in the 
production and sale of milk to the Wash- 
ington Metropolitan area dealers. 


It is further charged that with the same 
effect the defendant on December 6, 1957, 
purchased and acquired all of the outstand- 
ing stock of Richfield Dairy Corporation 
and Simpson Brothers, Incorporated. 

This cause of action is founded on Sec- 
tion 7 of the Clayton Act, 15 U. S. Code 18, 
the pertinent portions of which read as 
follows: 
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“No corporation engaged in commerce 
shall acquire, directly or indirectly, the 
whole or any part of the stock or other 
share capital, and no corporation subject 
to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or 
any part of the assets of another corpora- 
tion engaged also in commerce, where, in 
any line of commerce in any section of 
the country, the effect of such acquisition 
may be substantially to lessen competi- 
tion or to tend to create a monopoly.” 


[Facts] 


As a result of lengthy and detailed dis- 
covery proceedings, as well as by proof at 
the trial, the following pertinent facts that 
are relevant to the defenses now being tried 
have been developed. The defendant, Mary- 
land and Virginia Milk Producers Associa- 
tion, Incorporated, is a Maryland corporation 
having its principal office in the District of 
Columbia. It is an agricultural cooperative 
association, having as members nearly two 
thousand milk producers, that is, persons 
owning or operating dairy farms at which 
milk is produced, most of the members 
being located in the States of Maryland and 
Virginia. The milk is delivered by each 
member to the defendant, who acts as the 
marketing agency for its members. Most 
of the milk is sold eventually to dealers in 
the Washington Metropolitan area. The 
defendant also owns a plant at which it 
transforms surplus milk into various milk 
products, such as ice cream. These by- 
products are shipped to other markets. The 
net worth of the defendant corporation is 
approximately five million dollars. Most of 
the members of the defendant corporation 
are natural persons. Some, however, are 
partnerships and some are corporations. 
Some of the members devote all or a major 
portion of their time and energy to operat- 
ing their dairy farms themselves. Some of 
them operate their farms through employees 
and are engaged principally in other occu- 
pations themselves. 


[Section 6 of the Clayton Act] 


The defendant claims to be exempt from 
the provisions of the anti-trust laws under 
two distinct statutes. The first is Section 6 
of the Clayton Act, which became law on 
October 15, 1914. Its pertinent portions, 
15 U. S.*Code 17, read as follows: 


“Nothing contained in the anti-trust 
laws shall be construed to forbid the 
existence and operation of labor, agricul- 
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tural or horticultural organizations insti- 
tuted for the purpose of mutual help and 
not having capital stock or conducted for 
profit, or to forbid or restrain individual 
members of such organizations from law- 
fully carrying out the legitimate objects 
thereof, nor shall such organizations or 
the members thereof be held or construed 
to be illegal combinations or conspiracies 
in restraint of trade under the anti-trust 
laws.” 


[Capper-V olstead Act] 


The second statute under which immunity 
is claimed is Section 1 of the Capper- 
Volstead Act, which became law on Feb- 
ruary 18, 1922. This provision, 7 U. S. 
Code 291, reads as follows: 


“Persons engaged in the production of 
agricultural products as farmers, planters, 
ranchmen, dairymen, nut or fruit growers, 
may act together in associations, corpo- 
rate or otherwise, with or without capital 
stock, in collectively processing, prepar- 
ing for market, handling and marketing 
in inter-state and foreign commerce such 
products of persons so engaged. Such 
associations may have marketing agencies 
in common and such associations and 
their members may make the necessary 
contracts and agreements to effect such 
purposes. Provided, however, that such 
associations are operated for the mutual 
benefit of the members thereof as such 
producers and conform to one or both of 
the following requirements. First, that 
no member of the association is allowed 
more than one vote because of the amount 
of stock or membership capital he may 
own therein. Or, second, that the asso- 
ciation does not pay dividends on stock 
or membership capital in excess of eight 
per centum per annum. And, in any case, 
to the following. Third, that the associa- 
tion shall not deal in the products of non- 
members to an amount greater in value 
than, Sach as are handled by it for mem- 

ers. 


[Applicability | 


The first question to be determined is, 
whether these two statutes or either of 
them are applicable to this defendant. 

So far as the Clayton Act is concerned, 
it comprehends within its scope all agricul- 
tural organizations instituted for the. pur- 
poses of mutual help and not having capital 
stock or conducted for profit. 

Unquestionably, the defendant is an agri- 
cultural organization.. It is instituted for 
the purposes of mutual help because it acts 
as the marketing agency for all of its mem- 
bers and pays over to its members the pro- 
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ceeds of the milk sales, with a deduction, of 
course, for overhead and similar expenses. 
The defendant does not have capital stock 
and it is not conducted for profit except as 
such profit may accrue to its members. 


Clearly, therefore, the defendant is within 
the scope of the Clayton Act. 


The next question is, whether it is within 
the scope of the Capper-Volstead Act, 
which has been quoted. 


As has been stated, that statute author- 
izes persons engaged in the production of 
agricultural products as farmers or dairy- 
men to act together in associations, corpo- 
rate or otherwise, with or without capital 
stock. 


It is urged by the government that the 
words “dairymen” and “farmers” should be 
restricted to natural persons who person- 
ally work on dairy farms and who derive 
the major portion of their income from the 
farms. 


The Court sees no basis for such a re- 
stricted definition. The owner or operator 
of a dairy is a dairyman, whether he per- 
sonally works on his dairy or has the work 
done by employees. So, too, the owner of 
a farm may be regarded as a farmer even 
though he devotes the major portion of his 
activities to other pursuits. 


When Congress desired to put a more 
circumscribed definition on the term “farmer” 
it did so expressly, as is true of the Bank- 
ruptcy Act. 

The Court, therefore, is of the opinion 
that it is immaterial whether every member 
of the association personally works on his 
farm or whether every member of the asso- 
ciation is a natural person or a corporation. 

Under those circumstances, the Court 
concludes that the defendant corporation is 
of the type which is comprehended within 
the terms of the Capper-Volstead Act. 

The next question js, whether it qualifies 
under the provisos contained in the Act. 

Taking first the third proviso, because 
that is applicable to all corporations claim- 
ing the benefits of the statute, namely, that 
the association shall not deal in the prod- 
ucts of non-members to an amount greater 
in value than such as are handled by it for 
members, it is not disputed that this con- 
dition is met. 

As to the first and second provisos, the 
law does not require compliance with both 
but merely compliance with either one. The 
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first proviso imposes a condition that no 
member of the association shall be allowed 
more than one vote. The proof shows that 
that condition has been complied with. It 
therefore becomes unnecessary to decide 
whether the second proviso is also complied 
with. 
[Both Statutes Applicable] 


The Court, therefore, reaches the conclu- 
sion that the defendant corporation is en- 
titled to the benefits of both the Clayton 
and the Capper-Volstead Acts and to the 
exemptions and immunities conferred by 
those two statutes. : 


[Scope of Immunity] 


The next question, and the main question 
to be determined, is whether these exemp- 
tions and immunities are sufficiently broad 
to cover the activities of which the govern- 
ment complains. 


This brings us back to the precise pro- 
visions of, first the Clayton Act, and then 
the Capper-Volstead Act. 


Section 6 of the Clayton Act, on which 
the defendant relies, 15 U. S. Code 17, pro- 
vides in its pertinent clauses that: 


“Nothing contained in the anti-trust 
laws shall be construed to forbid the 
existence and operation of agricultural 
organizations instituted for the purposes 
of mutual help and not having capital 
stock or conducted for profit, or to forbid 
or restrain individual members of such 
organizations from lawfully carrying out 
the legitimate objects above, nor shall 
such organizations or the members thereof 
be held or construed to be illegal combi- 
nations or conspiracies in restraint of 
trade under the anti-trust laws.” 


[Comparison of Statutes] 


If we compare these provisions with the 
provisions of Section 1 of the Capper- 
Volstead Act, 7 U. S. Code 291, which has. 
been quoted above, we reach inescapably 
the conclusion that in effect the Capper- 
Volstead Act adds nothing to the immuni- 
ties and exemptions of the Clayton Act 
except to extend them to corporations hav- 
ing capital stock and except to make the 
provisions of the earlier statute more defi- 
nite. and specific. 


[Question of First Impression] 


How far the exemptions and immunities 
of the two statutes extend is.a question of 
novel impression. Although . the, Clayton 
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Act was enacted as far back as 1914 and 
the Capper-Volstead Act as far back as 
1922, this question has not been definitely 
determined and is still open. Perhaps this 
circumstance is due to the fact that but 
few attempts have been made to prosecute 
agricultural cooperatives. 


First and foremost the two statutes pro- 
vide that an agricultural cooperative shall 
not as such be considered an illegal com- 
bination or conspiracy in restraint of trade 
under the anti-trust laws. In other words, 
such organizations are not per se illegal 
combinations or conspiracies in restraint 
of trade. This much is not disputed. 


There is a controversy, however, as to 
whether the statute should be construed as 
not being limited to cover the mere exist- 
ence of agricultural cooperatives but to 
extend to all of the activities of such cor- 
porations in connection with their legitimate 
agricultural business. An examination and 
scrutiny of the provisions of the statutes 
are required in order to solve this problem. 


At the outset, it must be noted that the 
Clayton Act exempts from the antitrust 
laws the existence and operation of such 
organizations. It is not limited to their 
existence but includes both existence and 
operation. 


Moreover, the last clause of the Clayton 
Act provides that such organizations or 
members thereof shall not be held or con- 
strued to be illegal combinations or con- 
spiracies in restraint of trade. If that 
clause stood alone, we would be confronted 
with a different situation. But it is quite 
apparent that the Congress, in enacting the 
Clayton Act, covered both the existence 
of such organizations as well as their ac- 
tivities and operations and exempted both 
from the anti-trust laws. 

The same result is reached by an exami- 
nation of the Capper-Volstead Act, which 
authorizes persons engaged in the produc- 
tion of agricultural products to act together 
in associations and authorizes associations 
and their members to make necessary con- 
tracts and agreements to effect their purposes. 

Obviously, the Capper-Volstead Act is 
not limited to granting immunity to such 
associations in respect solely to their exist- 
ence but extends likewise to their activities. 


[Congressional Intent] 


Support for this conclusion is likewise 
derived from the reports of Congressional 
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committees in respect to the legislation 
involved in this case. Chairman Clayton 
of the House Committee on the Judiciary, 
in a report dated May 6, 1914, House Re- 
port Number 627, Sixty-Third Congress, 
Second Session, states, on page 36: 


“The object of Section 7 is to make 
clear certain questions about which doubt 
has arisen as to whether or not fraternal, 
labor, consumer, agricultural or horti- 
cultural organizations, orders or associa- 
tions, organized for mutual help, not having 
capital stock or conducted for profit, come 
within the scope and purview of the 
Sherman Anti-Trust Law.” 


At page 38 he says that Section 7 of the 
bill will: 


“Recognize as legal the existence and 
operations of fraternal, labor, consumer, 
agricultural, horticultural organizations, 
orders or associations, organized for pur- 
poses of mutual help and not having 
capital stock or conducted for profit.” 


And then he adds: 


“It also guarantees to individual mem- 
bers of such organizations, orders or 
associations the right to pursue without 
molestation or legal restraint the legiti- 
mate objects of such associations.” 


The report of the Senate Judiciary Com- 
mittee, filed by Senator Culberson on July 
22, 1914, Senate Report 698, Sixty-Third 
Congress, Second Session, contains the fol- 
lowing statement: 


“The other important and general pur- 
poses of the bill are to exempt labor, 
agricultural, horticultural and other or- 
ganizations from the operation of the 
anti-trust acts.” 


[Unreasonable Restraints] 


The government argues that the exemp- 
tion and immunity from anti-trust laws 
conferred upon agricultural cooperatives 
should be deemed to extend to certain types 
of restraints but not to others. 


To say that it should extend only to 
reasonable restraints would be fallacious 
because no legislation was necessary to 
permit reasonable restraints of trade. They 
are not banned under the anti-trust acts. 
Consequently, if any restraints are immune 
from the anti-trust acts as a result of the 
legislation we are considering, they must 
be unreasonable restraints of trade. 


The government argues, however, ap- 
parently, that some unreasonable restraints, 
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mild in character perhaps, should be per- 
mitted, whereas those that are more repre- 
hensible and perhaps predatory should not 
be deemed exempt or immune under either 
the Clayton or the Capper-Volstead Act. 


There is no basis in the statutes, how- 
ever, for separating unreasonable restraints 
that would otherwise come within the pro- 
visions of the anti-trtist acts into two cate- 
gories and conclude that some come within 
the exemption and others do not. To reach 
any such conclusion would be for this Court 
to legislate by amending an act of Con- 
gress. This the Court cannot do because 
the Congress itself has not done it. 


[Limitations on Immunities] 


There are indeed well-recognized limita- 
tions on the immunities and exemptions 
granted by the legislation. The exemptions 
are accorded and immunities are conferred 
on agricultural cooperatives and their ac- 
tivities. When they step outside of their 
field and conspire with persons who are not 
producers of agricultural products, they 
are beyond the scope of the exemption. 
This was held by the Supreme Court in 
United States versus Borden Company [1932- 
1939 Trapve Cases ¥ 55,250], 308 U. S. 188, 
204, which was followed by the Court of 
Appeals for this circuit in Umited States 
versus Maryland and Virginia Milk Pro- 
ducers Association [1948-1949 TRrapE CASES 
{ 62,452], 85 Appeals D. C. 180, 182, where 
it was pointed out that a combination of 
producers and distributors, the latter not 
being within the terms of the statutes, is 
not privileged. 

This distinction was pointed out by this 
Court in United States versus Maryland Co- 
operative Milk Producers Association [1956 
TRADE CASES J 68,517], 145. Fed. Supp. 151, 
at 153-154, where the Court stated: 


“The obvious purpose of the Clayton 
Act was to liberate combinations of 
farmers and their cooperative organiza- 
tions from the prohibitions of the anti- 
trust laws so long as they do not combine 
with others who are outside of this 
category.” 

The government relies on the cases of Local 
36 of International Fishermen versus United 
States [1948-1949 TrapE Cases f 62,491], 
177 Fed. 2d 320, 332, and Gulf Coast 
Shrimpers and Oyster Association versus 
United States [1956 Trave Cases { 68,469], 
236 Fed. 2d 658, 664-5. Each of these cases, 
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however, is distinguishable. The former 
involved a combination of fishermen and 
dealers and, therefore, a combination within 
the ban of the Borden case. The latter 
presented a situation in which the associa- 
tion did not act as agency for its members 
but sales were made directly by members 
to dealers. 


It must be mentioned in passing, of 
course, that the exemptions and immunities 
extend only to provisions of the anti-trust 
acts. They do not confer any right to 
violate any other statute, criminal or civil. 


Also, it must be borne in mind that the 
exemptions and immunities relate solely to 
activities in connection with agricultural 
products. If an organization such as the 
defendant should step outside of that field 
and carry on business in products of a dif- 
ferent nature, then the provisions of the 
Clayton and Capper-Volstead Acts would 
not apply. 


[Antitrust Immunity | 


But, subject to these exceptions, the 
Court is of the opinion that an agricultural 
cooperative is entirely exempt from the 
provisions of the anti-trust laws, both as to 
its very existence and as to all of its activities, 
provided it does not enter into conspiracies 
or combinations with persons who are not 
producers of agricultural commodities. 


[Administrative Proceeding] 


The public does have another remedy 
against what would otherwise constitute 
violations of the anti-trust laws. Section 2 
of the Capper-Volstead Act describes a 
procedure whereby the Secretary of Agri- 
culture may institute administrative pro- 
ceedings and seek enforcement of his orders 
in the courts if he finds that such an asso- 
ciation monopolizes or restrains trade in 
interstate or foreign commerce to such an 
extent that the price of any agricultural 
product is unduly enhanced. 

Obviously, this remedy is applicable in 
only a limited group of cases and the public 
is not protected against restraints of other 
kinds. 

[Private Actions] 


Moreover, an agricultural cooperative is 
apparently not subject to suit by a private 
person, as is the case with other persons 
whose activities come in conflict with the 
anti-trust laws. 
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[Linuted Protection] 


Thus, it would seem that under the law 
as it now stands, an agricultural coopera- 
tive may monopolize articles of food and 
unreasonably restrain commerce in such 
commodities and the public receives no 
protection from the anti-trust laws except 
in a very limited way. 


The Court is not unmindful of the fact 
that there may be serious dangers lurking 
to the public weal in this situation if a 
cooperative becomes too large or grows too 
powerful. Monopolies and restraints of 
trade are abhorrent to the genus of Anglo- 
Saxon jurisprudence and its institutions. 
Monopolies and unreasonable restraints of 
trade in the necessities of life such as food 
are particularly obnoxious. 


This danger was pointed out on the floor 
of the Senate by the opponents of the 
Capper-Volstead bill, but without avail. 


This subject is obviously within the juris- 
diction of the Congress alone. For this 
Court to construe this Act in any other 
way than that in which it has been framed 
by the Congress would be to amend the 
statute. Courts, however, may not legis- 
late. Sometimes, indeed, there is a strong 
temptation for a court to do so and there 
have been occasions in which the tempta- 
tion has not been overcome, but it must be 
resisted at all hazards. 


By bringing this suit the government may 
have created a benefit to the public in that 
it has definitely pointed out a problem for 
the Congress to solve. 


[Monopoly Charge Dismissed] 


The Court, therefore, reaches the con- 
clusion that the government has no cause 
of action under Section 2 of the Sherman 
Act and, therefore, the first cause of action 
alleged in the complaint will be dismissed 
on the merits. 


This brings us to the second and third 
causes of action, which relate to the acqui- 
sition of the assets of Embassy Dairy as 
well as the stock of the Richfield Dairy 
Corporation ‘and of Simpson Brothers, In- 
corporated. 


[Conspiracy Charge Sufficient] 


The second cause of action alleges a 
violation of Sections 1 and 3 of the Sherman 
Act. It charges a conspiracy with certain 
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persons who are not engaged in agricul- 
tural pursuits as defined in the statutes. 
These allegations are clearly within the 
exception of the Borden case and, therefore, 
a cause of action is stated in respect to 
these activities. 


[Unlawful Acquisitions Charge] 


The third cause of action relates to the 
acquisition of the assets of Embassy Dairy 
and capital stock of Richfield Dairy Cor- 
poration and Simpson Brothers, Incorpo- 
rated, and charges violations of Section 7 
of the Clayton Act, 15 U. S. Code 18, the 
pertinent portions of which have already 
been quoted. 


In brief, the statutory provision here 
involved prohibits any corporation engaged 
in inter-state commerce to acquire the 
whole or any part of the capital stock of 
any other corporation likewise engaged in 
interstate or foreign commerce, and further 
prohibits any corporation subject to the 
jurisdiction of the Federal Trade Commis- 
sion to acquire the whole or any part of 
the assets of another corporation engaged 
in interstate or foreign commerce if the 
effect of such acquisition may be substan- 
tially to lessen competition or to tend to 
create a monopoly. 


The defendant claims that this provision 
is not applicable to it because the Capper- 
Volstead Act empowers it to make the 
necessary contracts and agreements to effect 
its purposes. 


The Court does not agree with this con- 
tention. It is a well-known principle of 
law that repeal by implication shall not be 
favored, and unless there is a clear repug- 
nancy between the earlier and the later 
statute the two statutes shall be so con- 
strued as to give effect to both. 


[Acquisitions Not Exempt] © 


It is the opinion of the Court that the 
provisions of Section 7 of the Clayton Act, 
15 U. S. Code 18, constitute a limitation 
on the authority of an agricultural coopera- 
tive to make contracts as authorized by 
the Capper-Volstead Act. 


The Court has no doubt that the defend- 
ant corporation is subject to the jurisdic- 
tion of the Federal Trade Commission and, 
therefore, within the terms of Section 7 
of the Clayton Act, 15 U.S. Code 45. 
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[Conclusion] 


The Court, therefore, reaches the con- 
clusion that the second and third causes of 
action averred in the complaint are valid. 

In conclusion, the first cause of action 
will be dismissed on the merits and the trial 
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will proceed only as to the second and third 
causes of action. 


A transcript of this oral decision will 
constitute the findings of fact and conclu- 
sions of law on the aspects of the case 
that were tried at this hearing. 


; [1] 69,162] Frank Hess v. James Caesar Petrillo, Leroy New, and Lloyd E. Wilson, 
all individuals and as members of and on behalf of and as representatives of all the other 
members of the American Federation of Musicians, affiliated with the AFL-CIO, and 
Ross Christena, Art Gordon, Al Davis, Herbert Marks, Oscar White, Roland Muse, Billy 
Craydon, and Joe Franklyn, and many others, all booking agents licensed by the American 
Federation of Musicians. 


In the United States Court of Appeals for the Seventh Circuit. 
Session, 1958. No. 12290. Dated October 17, 1958. 


Appeal from the United States District Court for the Southern District of Indiana. 


September Term and 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions Under the Sherman Act—Alleged 
Conspiracy Between Union and Non-Labor Groups.—A professional musician, inventor 
of a patented electronic combination of twelve musical instruments in one unit, which 
could be played by one person, failed to state a claim under the Sherman Act by alleging 
that a musicians’ union conspired with bookers and agents to prevent him from obtaining 
employment in performing upon his invention. The musician contended that the union 
objected to his performance upon the patented device on the ground that it was a threat 
to trios and bands, and that the union threatened retaliation against booking agents who 
would have otherwise found engagements for him. The court held that the union’s conduct 
was in its own self-interest and was not aimed at commercial controls over markets and 


prices; therefore, no claim under the Sherman Act was stated. 
See Combinations and Conspiracies, Vol. 1, { 2111.102. 
For the plaintiff: George Rose, Indianapolis, Ind. 


For the defendants: Charles R. Martin, Henry Kaiser, and Daniel F. Cummings, all 
of Indianapolis, Ind., and Stephen I. Schlossberg, Washington, D. C. 


Before Durry, Chief Judge, and Hastines, Circuit Judge, and WHAM, District Judge. 


[Conspiracy Charged] 


' Durry, Chief Judge [Jn full text]: Plain- 
tiff is a professional musician and for more 
than ten years has been a member of the 
American Federation of Musicians (here- 
inafter called the Union). Plaintiff invented 
an electronic combination of twelve musical 
instruments in one unit which can be played 
by one person. He received a patent on his 
invention dated March 12, 1957. 


Plaintiff filed this suit in the United States 
District Court for the Southern District of 
Indiana. According to the complaint, the 
Union grants licenses to bookers and agents 
who secure engagements and contracts for 
musicians, orchestras and bands. Plaintiff 
alleges that after the Union objected to the 
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performance by plaintiff upon his patented 
device on the ground that it was threat to 
trios and bands, it conspired with the book- 
ing agents to prevent plaintiff from obtain- 
ing employment in performing upon his 
invention. 

[Dismissal Granted] 


Defendants moved to dismiss the com- 
plaint on the ground that it did not state a 
claim upon which relief could be granted. 
The District Court granted the motion to 


dismiss. 
[Patent Laws] 


The first reason advanced by plaintiff to 
show why the District Court had jurisdic- 
tion of this cause is that federal courts have 
exclusive jurisdiction of all cases arising 


1 69,162 


74,550 


under the patents laws of the United States. 
Plaintiff argues that the patent granted him 
sole rights to use, sell or manufacture his 
invention, and that the conspiracy between 
the Union and the booking agents effec- 
tively prevented him from making use of 
his patent. Plaintiff insists his rights in 
his patent have been nullified by the threat 
of retaliation by the Union against book- 
ing agents who would otherwise find en- 
gagements for the plaintiff. 

It is clear that the complaint does not 
state a claim under the patent laws of the 
United States. “The patent grant is not of 
a right to the patentee to use the invention, 
for that he already possesses. It is a grant 
of the right to exclude others from using it 
* * * By the very terms of the statute 
the grant is nothing more than a means of 
preventing others, except under license from 
the patentee, from appropriating his inven- 
tion.” Special Equipment Company v. Coe, 
324 U. S. 370, 378. 


[Constitutional Rights] 


Plaintiff next contends his rights under 
the First and Fifth Amendments to the 
Constitution of the United States were vio- 
lated. As we understand plaintiff's argument 
on this point, he complains that Congress, 
in enacting the Labor Management Rela- 
tions Act of 1947, (29 U. S. C. A. 151 
ef seg.) permits a Union to demand and ob- 
tain a union shop. He states: “In this man- 
ner authorized by Congress, the defendant 
Union has obtained control of employment 
in most of the musical entertainment field.” 
Plaintiff then argues that the Union’s con- 
trol of musical performances through the 
Union shop, and its policy of forbidding its 
members to deal with any booker not li- 
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censed by the Union, gives the Union such 
complete control that those musicians whom 
the Union views with disfavor cannot ob- 
tain employment. Plaintiff claims he has 
been placed in that category because of his 
desire to perform upon his patented device. 

Plaintiff does not state which of his rights 
under the First Amendment was violated. 
In fact, he does not pinpoint his claim of 
violation of the Fifth Amendment. The 
claims of violation of plaintiff’s constitu- 
tional rights are merely the conclusions of 
the pleader. Mere unsupported conclusions 
of fact or mixed fact and law are not ad- 
mitted by a motion to dismiss. Homan Man- 
ufacturing Co. v. Russo, 7 Cir., 233 F. 2d 
547, 550. 

We think it is crystal clear that even 
under the most liberal interpretation we 
can give to the complaint, no claim is 
stated therein showing a violation of plain- 
tiffs rights under the First and Fifth 
Amendments. 


[Alleged Antitrust Violation] 


In the District Court the plaintiff claimed 
the action of the defendants amounted to a 
violation of the Sherman Antitrust law. 
No emphasis has been placed on that con- 


‘tention on this appeal and we assume it 


has been abandoned. In any event, the 
Union’s conduct complained of by plaintiff 
was in its own self-interest and was not 
aimed at commercial controls over markets 
and prices. We hold that no claim under 
the Sherman Act is stated in the complaint. 


[Dismissal Affirmed] 


The action of the District Court in dis- 
missing the complaint was correct. Af-. 
firmed. 


[§ 69,163} United States v. J. Myer Schine et al. 
In the United States Court of Appeals for the Second Circuit. No, 234—October 


Term, 1957. Docket No. 24722. 


Argued June 4, 1958. Decided October 20, 1958. 


Appeal from the United States District Court for the Western District of New York, 


Harotp P. Burke, Judge. 


Case No. 1186 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Contempt Proceeding— 
Violations of Consent Decree—Defenses.—Judgments declaring defendants to be guilty of 
criminal contempt by reason of their wilful violation of provisions of a Government anti- 
trust consent decree, and imposing fines totaling $73,000 on the defendants (including 
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non-parties to the decree), were affirmed on the ground that the trial court’s findings were 
in accord with the evidence. The trial court’s finding that certain of the defendants resisted 
divestiture provisions of the decree by various methods was supported by the evidence. 
While some of the evidence concerned the defendants’ activities prior to the three-year 
period of the statute of limitations, it was properly admitted as relevant to the intent of 
the defendants concerning their purported attempts to sell theatres. The trial court’s 
rejection of the defense that there was no market for the sale of theatres also was upheld. 
Evidence supported the conclusion that so-called independent corporations, which the 
defendants claimed violated certain provisions of the decree prior to the statutory period, 
were actually owned and controlled by the defendants, and that, although the initial acts 
in contempt of the decree occurred prior to the statutory period, the “illegal” conditions 
which they created continued up to the date of the order to show cause and resulted in 
continuing contempts. It was the maintenance of conditions in violation of the decree 
which was the charge against the defendants. It could not be asserted that the decree 
did not prevent the defendants from using such corporations to accomplish results pro- 
hibited by the decree. The reviewing court also held that the defendants could not question 
the scope of the consent decree in a contempt proceeding, and that, even if the Government 
entered into a private settlement agreement with respect to the time within which the 
divestiture provisions lawfully could be carried out, such an agreement would not operate 
as a defense to the contempt action. Also, the court ruled that the Government’s petition 
for an order to show cause adequately stated the essential facts constituting the criminal 
contempt charged against two of the defendants, and that a trial court error as to one 
ruling did not justify upsetting the judgments. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8141, 8233.575, 
8401.31, 8421. 


For the petitioner-appellee: Henry Geller, Attorney, Dept. of Justice, Washington, 
D. C. (Victor R. Hansen, Asst. Atty. Gen., and Daniel M. Friedman and Lewis Bernstein, 
Attys., Dept. of Justice, Washington, D. C., and John O. Henderson, U. S. Atty., 
W.D.N. Y., Buffalo, N. Y., on the brief). 


For the respondents-appellants: Frank G, Raichle, of Raichle, Tucker & Moore, 
Buffalo, N. Y. (James O. Moore, Jr., of Raichle, Tucker & Moore, Buffalo, N. Y., on 
the brief). 


Affirming a decision of the U. S. District Court, Western District of New York, 1956 
Trade Cases {| 68,580 and 1957 Trade Cases { 68,677. For related judgments and opinions, 
see 1954 Trade Cases {| 67,902, 67,844-67,850; 1952-1953 Trade Cases {] 67,237; 1948-1949 
Trade Cases {| 62,447, 62,245; 1946-1947 Trade Cases {| 57,518, 57,478; and 1944-1945 Trade 
Cases J] 57,413, 57,310, 57,309. 


Before: CrLark, Chief Judge, Pickerr and Moore, Circuit Judges. 


Respondents, J. Myer Schine et al., appeal on June 24, 1949 [1948-1949 TrApE CASES 
from judgments of criminal contempt and {[ 62,447], after a lengthy antitrust proceed- 
sentences of fines for violation of a consent ing involving the Schine Circuit motion 
decree entered in antitrust proceedings. picture theatres. Appellant Schine Chain 
Affirmed. Theatres, Inc., its subsidiaries Schine Theatri- 

See also Schine Chain Theatres v. United cal Co., Inc., Schine Lexington Corporation, 
States [1948-1949 Trape Cases { 62,245] 334 Schine Enterprises Corporation, Schine Cir- 
U. S. 110, reversing in part United States v. wt, Inc., and Chesapeake Theatres Corpo- 
Schine Chain Theatres, D. C. W. D. N. Y. tation (together known as Schine Circuit), 


: } 2 1 63 EF. and its principal officers J. Myer Schine and 
Sete nee LE soe te sk eine John A. May were all parties to the alleg- 


edly contemned decree. The remaining ap- 
[Criminal Contempt Judgments] pellants, Hildemart Corporation, Darnell 
CiarKk, Chief Judge [Jn full text]: This  Dheatres; Inc., Elmart Theatres, Inc., Howard 
is an appeal from judgments of conviction M. Antevil (head of Schine Circuit's legal 
of criminal contempt of the provisions of a department), and Donald G. Schine (presi- 
consent decree entered in the court below dent of Darnell Theatres, Inc., vice-president 
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and a director of Hildemart Corporation, 
and an employee of Schine Chain Theatres, 
Inc.) were not parties to the decree, but 
are alleged to have joined with the first 
named appellants in continuing the con- 
spiracy there prohibited. 


[Original Proceeding] 


The original antitrust proceedings against 
Schine Circuit were commenced with a com- 
plaint filed August 7, 1939, charging vio- 
lations of §§1 and 2 of the Sherman Act, 
15 U. S. C. §§1, 2. Judge Knight tried the 
case and found violations. United States v. 
Schine Chain Theatres, D. C. W. D. N. Y. 
[1944-1945 Trape Cases { 57,413], 63 F. 
Supp. 229. The Supreme Court affirmed 
most of the findings, but reversed in part 
and remanded for further findings with 
respect to the district court’s order for the 
divestiture of a large number of theatres. 
Schine Chain Theatres v. United States [1948- 
1949 TrapE Cases § 62,245], 334 U. S. 110. 
The proceedings eventually culminated in 
the consent decree of 1949 which ordered 
the defendants to dispose of all their inter- 
ests in 39 specified theatre properties and 
enjoined them in certain other respects. 
The decree directed that not less than one- 
third of the required divestitures be accom- 
plished by June 24, 1950, and not less than 
two-thirds by June 24, 1951. These require- 
ments were extended by various consent 
orders and by a court order on January 22, 
1952, nunc pro tunc December 17, 1951 [1952 
TRADE CASES { 67,237], which gave the de- 
fendants until June 24, 1953, to complete 
divestiture. The latter order provided that 
at least one-third of the remaining theatres 
be disposed of by June 24, 1952, and at least 
two-thirds by December 24, 1952. 


[Contempt Proceedings] 


The United States instituted the present 
proceedings in 1954 by filing a petition for 
an order under 18 U. S. C. § 401 directing 
the respondents to show cause why they 
should not be held in criminal contempt 
for willfully violating the decree. On March 
10, 1954, the district court issued an order 
to show cause. Trial was had before Judge 
Knight, who, however, died after the case 
was submitted to him, but before decision. 
The parties then stipulated that Judge Burke 
should hear the case on the evidence al- 
ready submitted and upon additional evi- 
dence for the respondents and rebuttal evidence 
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by the Government. This was done, and 
on December 27, 1956 [1956 TRADE CASES 
7 68,580] the court filed its Findings of 
Fact and Conclusions of Law holding that 
the respondents had willfully violated the 
decree. On March 19, 1957, the court en- 
tered its judgment of conviction, and on 
March 26, 1957, it imposed fines totaling 
$73,000. These appeals followed. 

The key charge in the Government’s 
petition was that the first named group of 
respondents willfully disobeyed the divesti- 
ture provisions of the decree. The district 
court found that these respondents resisted 
the divestiture provisions by omitting cer- 
tain theatres from their published advertise- 
ments and offers to sell, by ignoring and 
discouraging inquiries from brokers and 
prospective purchasers, and by refusing to 
provide prospective purchasers with theatre 
operating figures. All of these findings are 
amply supported by the evidence. While 
some of this evidence concerned the re- 
spondents’ activities prior to the three-year 
period of the statute of limitations, it was 
properly admitted as relevant to the intent 
of the respondents concerning their then 
and later purported attempts to sell. Kansas 
City Star Co. v. United States, 8 Cir. [1957 
TRADE CAsEs § 68,601], 240 F. 2d 643, certi- 
orari denied 354 U. S. 923; 2 Wigmore on 
Evidence, § 302 (3d Ed. 1940). 


[Defense to Divestiture Violation] 


The chief defense urged at the trial to 
this charge was that during the three-year 
period immediately preceding the issuance 
of the order to show cause the movie in- 
dustry so declined in profitable operations 
that no market existed for the sale of the 
theatres in question. The court found, how- 
ever, that, although the market was de- 
pressed, it still existed; and this finding is 
supported by the Government’s evidence 
of sales of similar theatres by other ex- 
hibitors during this same period. - Respond- 
ents urge that the trial judge committed 
reversible error on this issue by refusing to 
allow their witness Berk, who was em- 
ployed as their broker in the sale of these 
theatres, to testify in response to the ques- 
tion, ‘‘Was there a market for the sale or 
disposition of said theatres?” The error, 
if any, in excluding Berk’s statement was 
harmless, for the statement called for was 
only conclusory and the witness had testi- 
fied fully to the facts from which the con- 
clusion could have been inferred. 


© 1958, Commerce Clearing House, Inc. 
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[Violations of Other Provisions] 


In addition to disobeying the divestiture 
requirements, the court found the same re- 
spondents in contempt of specific injunctive 
provisions in (1) continuing illegal pooling 
arrangements in Fostoria, Ohio, (2) buying 
and booking pictures for theatres in which 
they had no financial interest, (3) acquiring 
interests in various theatres without court 
approval, (4) knowingly receiving discrimi- 
natory licensing conditions, and (5) contin- 
uing the original conspiracy in concert with 
the remaining respondents. Respondents 
attack the findings as to (1), (2) and (3) 
on the grounds that corporations independ- 
ent of Schine Circuit carried out these 
activities and that they all occurred prior 
to the statutory period. But the evidence 
overwhelmingly supports the conclusion that 
the so-called independent corporations (Hilde- 
mart, Darnell, and Elmart) were actually 
owned and controlled by respondents and 
that, although the initial acts in contempt 
of the decree occurred prior to the statutory 
period, the “illegal” conditions which they 
created continued up to the date of the 
order to show cause and resulted in what 
might be called ‘continuing contempts.” 
Here, unlike Gompers v. United States, 233 
U. S. 604, 610, where specific acts of mis- 
conduct were charged as contempts, or 
Pendergast v. United States, 317 U. S. 412, 
419-420, where only such a charge was 
authorized by the applicable statute, it is 
the maintenance of conditions in violation 
of the decree which is the charge against 
the respondents. Cf. Bramblett v. United 
States, D. C. Cir., 231 F. 2d 489, 493, cer- 
tiorari denied 350 U. S. 1015; McGregor v. 
Umited States, 4 Cir., 206 F. 2d 583, 584; 
United States v. Franklin, 7 Cir., 188 F. 2d 
182, 187; United States v. Guertler, 2 Cir., 
147 F. 2d 796, 797, certiorari denied 325 
U.S. 879. 


Respondents contend that, while the con- 
sent decree enjoined them from directly 
buying and booking pictures for theatres 
in which they had no financial interest, it 
did not prevent them from using Darnell 
and Elmart to accomplish the same result. 
The bald statement of this contention is its 
own refutation. Respondents’ suggested 
construction of the decree totally ignores 
its intent and purpose. 

The district court appears to us to have 
erred in its ruling on charge (4) noted 
above. The charge is, however, of only 
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minor importance, and the error does not 
justify upsetting the fines entered against 
the respondents. The lower court found 
that the respondents violated the injunction 
against knowingly receiving, in the licens- 
ing of films, discriminatory conditions not 
available to competitors in three respects: 
(a) by having a first opportunity to negoti- 
ate for all top pictures offered by every 
major distributor; (b) by licensing pictures 
under alternative licenses which were not 
available to all of Schine Circuit’s competi- 
tors; and (c) by licensing pictures on a 
“test” or “terms later’ basis which were 
not available on an equal basis to Schine 
Circuit’s competitors. While respondents’ 
conduct in (a) may violate the spirit of the 
decree, it seems to have been the only 
practicable way for them to insure their 
compliance with another section of the 
decree, the so-called Product Limitation 
Provision, which prohibited them from licens- 
ing for first-run exhibition more than spe- 
cified percentages of major distributors’ 
feature films. Since there is no evidence 
that respondents actively sought or insisted 
on the exclusive privilege of first negotia- 
tion as to the totality of any distributor's 
feature films, it follows that this particular 
competitive advantage did not violate the 
decree. Similarly evidence is lacking on 
key aspects of (b) and (c). There is no 
showing that Schine Circuit received “test” 
or “terms later’ licenses except on the same 
films offered on that basis to other theatre 
operators. Although there is sufficient evi- 
dence to support a finding that Schine Cir- 
cuit received alternative licenses permitting 
the exhibition of films in either an “A” or a 
“B” theatre and that these licenses were 
refused competing theatre operators, the 
record is bare of a showing of receipt by 
Schine Circuit of any such licenses within 
the period of the statute of limitations. 


The finding, however, that all of the re- 
spondents, both those who were parties to 
the original consent decree and those who 
were not, continued the original conspiracy 
is certainly justified by the evidence and is 
free from other attack. The evidence shows 
not isolated instances of violation, but a 
conscious and continuous scheme to thwart 
the court’s decree. Respondents urge that 
the conspiracy charge here, in a criminal 
contempt proceeding, represents an unwar- 
ranted expansion of the use of the conspiracy 
charge. But the original consent decree 
specifically enjoined the defendants there 
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“{f]rom continuing any contract, conspiracy, 
or combination with each other or with any 
other person which has the purpose or effect 
of maintaining the exhibition or theatre 
monopolies of the defendants.” And while 
we ate mindful of the dangers inherent in 
unwarranted judicial extensions of the doc- 
trine of conspiracy, see concurring opinion 
of Justice Jackson in Krulewitch v. Umited 
States, 336 U. S. 440, 445-458, respondents 
in this proceeding in criminal contempt may 
not question the breadth of this portion 
of the decree. “[A]n order issued by a 
court with jurisdiction over the subject mat- 
ter and person must be obeyed by the par- 
ties until it is reversed by orderly and 
proper proceedings.” United States v. United 
Mine Workers of America [1946-1947 TRADE 
Cases $57,544], 330 U. S. 258, 293. See 
also Worden v. Searls, 121 U. S. 14; Gompers 
v. Buck’s Stove & Range Co., 221 U. S. 418, 
450, 34 L. R. A. N. S. 874. 


[Other Claims of Error] 


The several other claims of error raised 
by respondents are all without merit. The 
Government’s petition for an order to show 
cause adequately states “the essential facts 
constituting the criminal contempt charged” 
against Antevil and Donald G. Schine. F. R. 
Cr. P. 42(b). And any doubts these re- 
spondents may have entertained as to the 
specific nature of the charges against them 
were soon clarified by the Government’s 
disclosures in its bill of particulars. While 
the wording of the conspiracy charge in the 
petition may deviate slightly from the word- 
ing of the section of the consent decree 
which enjoined the continuance of respond- 
ents’ illegal conspiracy, there is no variance 
between the conspiracy charged in the peti- 
tion and that proven before the lower court; 
and in this respect, also, the petition gave 
the respondents the notice required by F. R. 
Cr. P. 42(b). Respondents claim that the 
lower court in ruling during the heat of the 
trial that certain testimony was hearsay and 
inadmissible also ruled that Antevil was not 
authorized to act for Schine Circuit in refer- 
ence to divesting certain theatres. But the 
question of Antevil’s authority was not 
relevant to the evidentiary matter then be- 
fore the court. And it is by no means clear 
that the court made any definitive ruling 
on the matter, since respondents’ counsel 
withdrew his question. Moreover, Antevil’s 
authority is so clearly and overwhelmingly 
established by testimony introduced after 
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the disputed “ruling’—including that of 
Antevil himself—that we would be compelled 
to hold clearly erroneous a finding that he 
was not so authorized. Finally, there is not 
the slightest indication in the record that 
the respondents misconstrued the court’s 
“ruling” and, relying on it, failed to intro- 
duce relevant evidence. 


[Claimed Forgiveness] 


Respondents vigorously urge that the con- 
sent order of January 22, 1952, nunc pro tunc 
December 17, 1951, contained an implicit 
forgiveness of any contempts of the original 
decree and is res judicata against the Gov- 
ernment in this action. The decree on its 
face accomplishes no more than to extend 
the time during which the respondents could 
make the necessary sales and still be in 
compliance with the decree. While such a 
decree may be reopened if through mistake, 
inadvertence, or fraud it does not fully cor- 
respond to the underlying agreement be- 
tween the parties, until that is done the 
court’s order is limited to the terms of the 
decree. Utah Power & Light Co. v. United 
States, Ct. Cl., 42 F. 2d 304, 308-309. And, 
since the purpose of a proceeding in crimi- 
nal contempt is to vindicate the authority 
of the court, Gompers v. Buck’s Stove & 
Range Co., supra, 221 U. S. 418, 441, even 
if Justice Department officials entered into 
a private settlement agreement as respond- 
ents allege, such an agreement does not 
operate as a defense to this action. O’Malley 
v. United States, 8 Cir., 128 F. 2d 676, 685, 
reversed on other grounds, 317 U. S. 412. 


[A firmed] 


The respondents have urged their points 
on this court with great force and sincerity. 
But we are constrained to say that the 
issues appear to us to be factual in nature, 
and Judge Burke’s findings are in accord 
with the evidence. 


Convictions affirmed. 


[Dissenting Opinion] 
[Effect of Consent Decree] 


Moor, Circuit Judge (dissenting in part): 
In my opinion this case presents important 
questions of law with respect to consent 
decrees in the antitrust field. In recent 
times many of such suits instituted by the 
government have been concluded by this 
type of decree. Frequently the decree vitally 
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affects the conduct of the business of the 
defendants. But a corporation can only 
operate through its officers and employees 
who are responsible for its actions; so also 
the government. The term “consent” con- 
notes acquiescence by the parties to certain 
conditions usually stated in a written docu- 
ment. Such documents, however, are not 
always immune from ambiguity. When this 
situation arises, how is it to be resolved? 
A decree is, in effect, a contract and should 
be so regarded. To resolve any ambiguity 
the same evidentiary principles applicable to 
contracts should apply. What effect, if any, 
can be given to the statements of the con- 
sent decree negotiators, i. e., the representatives 
of the government and of the defendants? 
Are all interpretations of the decree and the 
business decisions thereunder to be made in 
fear of conviction for criminal contempt if 
the question of compliance be close? The 
effect and scope of the consent decrees in 
this case raise these problems which must 
be determined in arriving at a just result. 


[Divestiture Provision] 


To reduce the facts to the barest outline, 
the government, believing that the group 
referred to as the Schine defendants were 
willfully stifling competition by their busi- 
ness practices, instituted an antitrust pro- 
ceeding against them in 1939. An appeal by 
the defendants’ therein to the Supreme 
Court was partially successful (Schine Chain 
Theatres v. United States [1948-1949 TRADE 
CAsEs § 62,245], 334 U. S. 110). Although 
the government could have proceeded to a 
court decree, after protracted negotiations 
a consent decree, dated June 24, 1949, was 
signed bearing the signatures of counsel 
both for the defendants and the govern- 
ment. The decree provided for the elimina- 
tion of many objectionable business practices 
but its main purpose was to secure divesti- 
ture of a large number of Schine theatres 
by providing that “the Schine defendants 
shall dispose of all of the interest of each 
or any of the defendants in the following 
properties to persons who will use them as 
motion picture theatres within three years 
from the date of the entry of this judg- 
ment.” The defendants were further re- 
quired to “entertain offers for the purchase 
of such theatres at any time.” Disposition 
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of one-third of the theatres had to be ac- 
complished within one year and the balance 
within two years (Decree IV(A), June 24, 
1949). 


The decree expressly provided that if the 
defendants were ‘unable to sell on reason- 
able terms” they might apply for court per- 
mission to lease (Decree IV(B)). The trial 
court so interpreted the decree for he found 
that “The Schine defendants were entitled 
to obtain reasonable prices for the theatres 
required to be divested” (Finding No. 35). 

Because of a rapid deterioration in the 
business of motion picture theatres (par- 
ticularly the class B type in the small towns 
where the theatres to be divested were lo- 
cated) the defendants sought an extension 
of time for divestiture. In the meantime, 
and subsequent to the 1949 decree, the gov- 
ernment had discovered various provisions 
which it desired to include in an amend- 
ment. Accordingly, after further negotia- 
tions and “it appearing to this Court [the 
District Court] that if the conditions here- 
inafter set forth are complied with, compe- 
tition in Schine towns and the disposition 
of the theatres required to be disposed of 
will be facilitated” the time for disposition 
was extended to June 24, 1953, one-third of 
the then undisposed of balance by June 24, 
1952, two-thirds by December 24, 1952. Cer- 
tain directions were given, such as: 


“2. Promptly after the entry of this 
order, defendants shall notify the public 
and real estate brokers that no reasonable 
offer will be refused for the theatres. 

* Ok Ox 

“4. Schine shall not refuse any offer 
as unreasonable, if the offer, plus the 
profits of the particular theatre in ques- 
tion since June 24, 1951 would be con- 
sidered a reasonable offer.” 

(Order, January 22, 1952) 
Provisions permitting leasing “in the event 
that Schine is unable to sell on reasonable 
terms” were included (Order, January 22, 
1952, par. 8). This order was consented to 
by the late Honorable Robert P. Patterson 
and Howard M. Antevil for the defendants, 
signed by Judge Knight and endorsed “Not 
objected to” by counsel for the government. 


[Criminal Contempt] 


The defendants have been convicted of 
criminal contempt for willful violation of 


pe ea ee 


1 Unless otherwise stated ‘‘defendants’’ are 


the Schine defendants. 
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the terms of the decree and the amending 
order. 


The majority opinion recognizes that 
“TT ]he key charge in the Government’s 
petition was’ that the first named group of 
respondents [i.e., the Schine defendants] 
willfully disobeyed the divestiture provi- 
sions of the decree.” 


[Wilful Failure to Divest] 


The crucial findings on willful failure to 
divest (Findings 30-35), however, fail to 
differentiate between conduct occurring be- 
fore entry of the order on January 22, 1952 
extending the time of the defendants to 
divest and conduct occurring after that date, 
and, in my opinion can be affirmed only 
by ignoring the existence and terms of the 
extension order. This extension order un- 
equivocally lengthened the time of the de- 
fendants to dispose of their theatres to June 
24, 1953. The defendants, as the govern- 
ment concedes, obtained this additional time 
only by consenting to certain amendments 
to the 1949 decree desired by the govern- 
ment. 


The fact that any dispute over failure to 
divest prior to January 22, 1952 had been 
settled by the parties themselves was glossed 
over by the District Court with the state- 
ment that “The petitioner is not barred on 
any settlement theory from asserting, as a 
basis for criminal contempt, charges against 
the respondents for acts performed prior to 
January 22, 1952” (Concl. of Law, No. 3). 
The government argues that “Finally, as- 
suming arguendo the factual correctness of 
appellants’ settlement theory, Government 
officials could not, by agreement with pri- 
vate parties, condone wilful violations of a 
judicial decree so as to bar the court from 
punishing such violations” (Appellee’s brief, 
p. 54). But what was settled? The govern- 
ment failed to call its representative, Mar- 
cus, who participated in the negotiations 
and who placed the only government signa- 
ture on the order. Yet by the time of the 
January 22, 1952 order the factors which 
created the divestiture difficulties must have 
been either known to the government or 
capable of ascertainment upon inquiry. Cer- 
tainly if failure to divest were due to “omit- 
ting certain divestiture theatres from their 
published advertisements and offers to sell” 
or to obstructing and discouraging “the ef- 
forts of prospective purchasers and brokers 
to negotiate for theatres” or by preventing 
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“any determination of market value by 
withholding theatre operating figures from 
prospective purchasers” (Finding of Fact, 
No. 24), the government was, or could have 
become, aware of this situation and insisted 
upon curative provisions in the January 22, 
1952 order. Paragraphs 2 and 4 of the order 
by their wording give rise to the inference, 
if not a reasonable certainty, that these 
matters were discussed before the terms of 
the order were acceptable. With knowledge 
of failure to list properties, discouragement 
of purchasers and withholding of operating 
figures, the government was still willing to 
have divestiture accomplished by notifica- 
tion to the public and real estate brokers 
“that no reasonable offer will be refused” 
and only demanded that profits since June 
24, 1951 be taken into consideration in de- 
termining reasonableness. In the light of 
such an order there is no basis for a con- 
tempt conviction premised upon acts alleged 
to have been violations prior to January 22, 
1952. 


[Agreements | 


Agreements to extend time are probably 
the most commonplace stipulations in all 
types of litigation. Here the parties, rather 
than quarreling in open court on the merits 
for an extension of time, chose to negotiate. 
These negotiations resulted in an agreement. 
The government, even as any other litigant, 
should be held to its agreements in the 
antitrust field, otherwise the consent decree 
becomes a completely unilateral document. 


[Sufficiency of Evidence] 


Not only does the disregard of the 1952 
extension order require reversal on the di- 
vestiture findings, but the findings them- 
selves are not supported by the evidence. 
Thus, for example, there is no proof that 
the defendants did not comply with the con- 
ditions specified in paragraphs 2 and 4 of 
the order of January 22, 1952. It is highly 
significant that the government did not offer 
any proof, and there is no finding, that the 
Schine defendants rejected any reasonable 
offer for a theatre. Had this been true, cer- 
tainly during the period prior to the agree- 
ment resulting in the order of January 22, 
1952 the government would have been aware 
of such a situation. It would have been very 
simple to incorporate in the original decree 
or the amendment a provision that divesti- 
ture had to be achieved regardless of a 
reasonable price. In fact, but for the possi- 
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bility of unlawful taking of property and 
lack of “due process,” the decree might have 
required the Schine defendants to give away 
or board up their theatres. However, it did 
not so provide. Nor could the government 
by judicial fiat create a buyer who wouid 
compete with the remaining Schine theatres 
if the economic status of the industry would 
not justify such a purchase. 


The majority opinion proceeds quite cor- 
rectly on the theory that the failure to di- 
vest can constitute a contempt only if a 
market existed for the theatres ordered to 
be sold. But then it is forced to sustain the 
District Court’s undocumented finding (Find- 
ing 32) that the market was “depressed” 
but ‘did not disappear” by resort to the 
erroneous assumption that it “is supported 
by the Government’s evidence of sales of 
similar theatres by other exhibitors during 
this same period.” ” 


If there be any principle of law which 
can be regarded as fundamental it is that 
every parcel of real property differs from 
every other. This is the concept behind the 
doctrine of specific performance of real 
estate contracts. Therefore, proof of sales 
by other motion picture exhibition compa- 
nies of theatres in other cities where the 
type of theatre was different, and the cir- 
cumstances of the sale unknown, is wholly 
insufficient to base a finding that “There 
was in fact a market for such [of the to-be- 
divested Schine] type theatres” (Finding 32). 


The only evidence offered to show that 
a market existed for the Schine theatres 
was that in the period from 1951 to 1954 
sales of movie houses were effected by three 
nationwide exhibitors, Loew’s Theatres, 
American Broadcasting-Paramount Thea- 
tres and Stanley Warner Corporation. Al- 
though all but one of the Schine theatres 
required to be sold were “B” or inferior 
houses located in small towns, the govern- 
“ment not only failed to show what number, 
if any, of the theatres sold in 1951-1954 by 
these three giants of the exhibition industry 
were “B” houses in comparable towns, but 
it successfully blocked attempts by the de- 
fendants to elicit this fact. However, many, 
if not most, of the houses owned by these 


2 As to the review of the findings made by the 
District Court, the ‘‘clearly erroneous’’ doctrine 
applies less vigorously here than in those cases 
which were actually tried before the judge who 
made the findings. Deep Sea Tankers, Ltd. v. 
Central Railroad Co. of N. J., 2 Cir., 1958, 
— F. 2a —. 
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three exhibitors were top-flight properties. 
Therefore, this evidence, the sole basis for 
establishing the market for the Schine “B” 
houses, while perhaps not entirely irrelevant, 
hardly can be said to prove the proposition 
beyond a reasonable doubt.? 


During the only period upon which a con- 
tempt for failure to divest can be based, viz., 
June 24, 1952 to March 10, 1954, the four- 
wail movie exhibition business was wallow- 
ing at the bottom of a severe depression. 
Each of the three nationwide exhibitors 
whom the government used to prove a sup- 
posed market for the Schine properties ob- 
tained numerous extensions on their own 
divestiture schedules. The “B” movie houses 
in small towns had to face the competition 
of drive-ins as well as television and were, 
therefore, the most vulnerable. Most of 
these houses, including those of the Schine 
chain, were losing money during this period 
and literally hundreds were going out of 
business. When this state of financial 
chaos is contrasted with the then generally 
prosperous economic conditions, the finding 
that a market existed for the Schine “B” 
houses, is unrealistic. 


[Non-Parties to Original Action] 


In my opinion, the District Court also 
erred in holding the individuals, Howard 
Antevil and Donald Schine, and the corpo- 
ration, Darnell, in contempt for conspiring 
with the defendants to monopolize and 
restrain trade in the exhibition business. 
These two individuals and Darnell were 
not named as defendants in the original 
civil action and the consent judgment en- 
tered in the cause in 1949 did not purport 
to, and in fact could not, bind them. An 
injunctive decree does not operate in rem 
but in personam and does not bind the whole 
world. Regal Knitwear Co. v. N. L. R. B., 
324 U. S. 9. Therefore the District Court’s 
conclusion of law (Concl. 4) that ‘The 
judgment of this court in Civil Action No. 
223 was binding upon respondents * * * 
Donald G. -Schine, Howard M. Antevil, 
ro) Ee Darneldueatress inc. meagre sat 
all times from June 24, 1949 through March 
10, 1954” is erroneous. 


3It is significant that the government pro- 
posed no findings concerning the existence of 
a market for the theatres nor any other findings 
on the willful failure to divest. Apparently it 
considered its chances on this issue virtually 
hopeless and elected to rely on the more persua- 
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Nor unlike the corporations, Hildemart 
and Elmart, can the claim be sustained that 
Darnell was in reality the alterego of the 
Schine brothers. Darnell was formed in 
1947—long before the 1949 decree was 
entered against the defendants. The gov- 
ernment concedes (Appellee’s brief, p. 19) 
that it had knowledge of Darnell’s relation- 
ship to the defendants and the business in 
which it was engaged. After the entry of 
the decree, neither the relationship nor 
the business was changed. It cannot be 
said that Darnell was formed as an in- 
strumentality for evading the decree as 
was the case in Walling v. James V. Reuter, 
Ine., 321 U. S. 671, or Southport Petro- 
leum Co. v. N. L. R. B., 315 U. S. 671. 
That the defendants were not to consider 
Darnell “as opposition for the purposes of 
the decree” (Appellee’s brief, p. 20), i. ¢., 
could not sell theatres to it, does not alter 
Darnell’s status as a non-party. The attack 
on Darnell is simply another instance of 
the government’s seeking to rewrite the 
consent decree which it made with the 
defendants. 


The only way in which Antevil, Donald 
Schine and Darnell can be held in contempt 
is to be adjudged to have aided and abetted 
the defendants in violating specific provi- 
sions of the decree. This concept, however, 
is to be used with the utmost restraint. As 
Judge Learned Hand noted in reversing a 
contempt conviction of a person not named 
as a party: 


“Tt is by ignoring such procedural limi- 
tations that the injunction of a court of 
equity may by slow steps be made to 
realize the worst fears of those who are 
jealous of its prerogative.” Alemite Mfg. 
Corp. v. Staff, 2 Cir., 1930, 42 F. 2d 832. 


The principal basis for holding these 
three non-parties in contempt was Para- 
graph 16, Section II A of the decree which 
prohibits the defendants: 


“From continuing any contract, con- 
spiracy, or combination with each other 
or with any other person which has the 
purpose or effect of maintaining the exhi- 
bition or theatre monopolies of the de- 
fendants or of preventing any other 
theatre or exhibitor from competing with 
the defendants or any of them, and from 
entering into any similar contract, con- 
spiracy, or combination for the purpose or 
with the effect of restraining or monopo- 
lizing trade and commerce between the 
States,” 
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This provision is merely a sweeping pro- 
hibition against the defendants from en- 
gaging in any Sherman Act conspiracy. 
The fact that it is valid as to the defendants 
should not enable the government to twist 
the provision into a device for regulating 
the general business activities of persons 
not parties to the decree. It may be that 
Antevil, Donald Schine and Darnell have 
violated the criminal provisions of the 
Sherman Act. If so, they are entitled to 
their day in court to contest the merits of 
their own case. They should not be forced 
to defend their alleged antitrust violations 
under the guise of contemning a decree 
entered against other persons. 


These non-parties (except Antevil, as 
counsel) did not participate in fashioning 
the terms of the consent decree, received 
no benefits from it, and can be held to have 
contemned it only by the traditional appli- 
cation of equitable principles. They do not 
come within the dragnet of a sweeping 
injunction to obey the law entered against 
other persons. 

Applying this principle to the govern- 
ment’s petition, the only conspiracy in 
which Antevil, Donald Schine and Darnell 
can be held in contempt for aiding and 
abetting the defendants is the same one 
which was the subject of the original action 
and which was proved therein. Regardless 
of the conspiracy proved in the contempt 
action, the District Court’s decision makes 
it impossible to find that it was the original 
conspiracy. Schine Chain Theatres v. United 
States [1948-1949 Trave Cases {J 62,245], 334 
U.S. 110, plainly shows that circuit buying 
power was the crux of the conspiracy to 
monopolize and restrain trade. Yet the 
District Court apparently was of the opinion 
that the decree had eliminated this major 
evil of circuit buying power because it did 
not find, as the government charged, that 
the defendants violated the provisions of 
the decree enjoining block booking, com- 
bining open and closed towns in buying 
film, and making master agreements. In 
any event, this court has eliminated all 
doubts as to the continuation of circuit buy- 
ing power by holding the defendants not 
to have contemned the ban against receiving 
discriminatory film licensing conditions, Since 
the original conspiracy no longer existed, 
it was impossible to hold Antevil, Donald 
Schine and Darnell in contempt for partici- 
pating in it. 
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[Evasion of Decree] 


I would, however, affirm the conclusions 
that the defendants contemned the decree 
by acquiring interests in theatres without 
court approval, by buying and booking pic- 
tures for theatres not owned by them, and 
by continuing the Fostoria pool. Elmart, 
a wholly-owned subsidiary of Hildemart 
(whose stock was owned by the Schine 
brothers and their wives in trust for their 
children), was the principal instrumentality 
for perpetrating these contempts. Since 
the Schine brothers had complete and un- 
challengable control of Elmart, the transfer 
in 1952 by Darnell of its theatres to Schine 
Jefferson Corporation, whose name had 
just been changed to Elmart, was a clear 
violation of the provision of the decree for- 
bidding the defendants “from acquiring any 
financial or operating interest in any addi- 
tional theatres except after an affirmative 
showing that such acquisition will not 
unreasonably restrain competition.” The 
use of Elmart to buy and book film for the 
Isaac theatres was likewise a flimsily dis- 
guised flaunting of the decree. Finding 22 
describes how the prohibition against main- 
taining the defendants’ interest in the 
Fostoria pool was circumvented by the 
substitution of, first Darnell and, then, 
Elmart for the Schine Circuit. The facts 
set forth in this finding, including the mis- 
representations made to the District Court 
in affidavits by John A. May and Antevil, 
are virtually undisputed. Donald Schine, 
Antevil, Darnell, Hildemart and Elmart 
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aided and abetted the defendants in vio- 
lating the aforementioned provisions of the 
decree and should be held accountable for 
their conduct. 


The defendants used family corporations 
to evade the restrictions to which they 
had voluntarily consented and subjected 
themselves. The employment of the cor- 
porate form neither avoids violation of the 
letter of the decree nor the spirit and pur- 
pose behind it. Antevil, in place of using 
his position as a member of the Bar to 
obtain compliance with the decree, as an 
employee became a guiding hand in Schine’s 
intra-family machinations to disobey it. 
While Donald Schine’s youth and natural 
tendency to honor his father’s wishes may 
mitigate his misconduct, it cannot cure the 
contempt since, as the court below found, 
he had actual knowledge of the decree and 
joined at his peril the various schemes to 
contemn it. , 


[Conclusions | 


Since the conclusions on the failure to 
divest and the conspiracy to restrain and 
monopolize trade by those respondents not 
named in the civil action are unsupported, 
and since proof should have been taken as 
to the matters embraced in and compro- 
mised by the order of January 22, 1952, I 
would remand for further findings and re- 
sentencing in accordance with the procedure 
outlined in Yates v. United States, 355 U. S. 
66, 75-76, and Nilva v. United States, 352 
U.S. 385, 396. 


[7 69,164] United States v. Radio Corporation of America. 
In the United States District Court for the Southern District of New York. Civil 
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Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Compulsory Licensing of Patents—Furnishing of Technical Information and List of 
Patents—Radio-Television Purpose Apparatus——A manufacturer of radio-television. pur- 
pose apparatus was required by a consent decree to license, on a royalty free basis, all 
of its existing patents relating to the manufacture, use, or sale of such apparatus, except 
one hundred patents insofar as they applied to color television apparatus. As to the one 
hundred patents relating to color television apparatus, the manufacturer was required to 
place such patents in a pool and license them royalty free to all members of the pool. 
Membership in the pool was to be made available on certain terms. The manufacturer also 
was required to license, on a reasonable royalty basis, any future patent which it acquired 
within a period of ten years. The decree provided, however, that the manufacturer could 
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require of any applicant for a license a limited, reciprocal license back to the manufacturer, 
on a reasonable royalty basis, under patents owned or controlled by the applicant. 

The manufacturer was further required (1) to furnish to any such licensee, for a 
period of ten years and for a reasonable charge, such technical information as the licensee 
may reasonably need to enable him to utilize the invention of any domestic patent licensed 
in the manufacture of the apparatus licensed, (2) to furnish to any person a list of 
unexpired domestic patents owned by it or under which it has sublicensing rights, and 
(3) to send a copy of the consent decree to all of its existing licensees under domestic 
patents. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30, 8421. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Arrangement—Allocation of Markets—A manufacturer of radio-tele- 
vision purpose apparatus was prohibited by a consent decree from entering into any 
understanding allocating or dividing territories, fields, or markets for the manufacture, 
use, or sale of such apparatus or for the licensing of domestic or foreign patents. Also, 
the manufacturer was prohibited from making or enforcing any restriction or condition, 
on any licenses under domestic or foreign patents granted by or to it, that divides fields 
of manufacture, sale, or distribution of any apparatus or the licensing of domestic or 
foreign patents with others. ' 


See Combinations and Conspiracies, Vol. 1, J 2013.490; Monopolies, Vol. 1, { 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Arrangement—Restriction on Imports or Exports.—A manufacturer of 
radio-television purpose apparatus was prohibited by a consent decree from entering into 
any understanding under which any domestic or foreign patent is licensed upon the condi- 
tion that the licensee will limit or cause any other person to limit imports into or exports 
from any country. 


See Combinations and Conspiracies, Vol. 1, J 2013.275; Monopolies, Vol. 1, § 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Arrangement—Foreign Patents—Person Who May Be Licensed.—A 
manufacturer of radio-television purpose apparatus was prohibited by a consent decree 
from entering into any understanding under which any foreign patents are licensed by 
any person who directly or indirectly licenses patents owned or controlled by any person 
other than the manufacturer. 


See Combinations and Conspiracies, Vol. 1, { 2013.275; Monopolies, Vol. 1,  2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Arrangement—Foreign Patents—Restricting Manufacture of Patented 
Product to Country Issuing Patent—A manufacturer of radio-television purpose apparatus 
was prohibited by a consent decree from entering into any understanding under which any 
owner or licensor of any foreign patent requires that such apparatus be manufactured in 
the country issuing the foreign patent. 


See Combinations and Conspiracies, Vol. 1, J 2013.490; Monopolies, Vol. 1, J 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Arrangement—Requiring Grant Back of Licenses—A manufacturer of 
radio-television purpose apparatus was prohibited from conditioning the issuance by it 
(1) of any license under any domestic patent upon the granting back to it a license under 
any domestic or foreign patent or (2) to any domestic applicant of any license under any 
foreign patent upon the granting back to the manufacturer a license under any domestic 
patent, provided such applicant is actually engaged in and remains, and intends in good 
faith to remain, in the business of manufacturing in the United States. 


See Combinations and Conspiracies, Vol. 1, J 2013; Monopolies, Vol. 1, { 2610.550. 
Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 


Patent Licensing Arrangement—“Package” Licensing—Royalty Rates—A manufacturer 
of radio-television purpose apparatus was prohibited by a consent decree from conditioning 
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the grant of a license under any domestic patent upon the prospective licensee taking a 
license under any other domestic patent. The manufacturer also was prohibited from 
licensing or offering to license any domestic patent or limited number of patents at the 
same royalty rate which it licenses or offers to license a greater number of domestic 
patents, if there is a difference between the reasonable value of the license under the 
lesser number of domestic patents and the reasonable value of the license under the greater 
number of patents. 


See Combinations and Conspiracies, Vol. 1,  2013.460, 2013.500; Monopolies, Vol. 1, 
{ 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Institution of Patent Infringement Suits—A manufacturer of radio-television purpose 
apparatus was prohibited by a consent decree from instituting any suit for any act of 
infringement of any domestic patent owned, controlled, or licensed by it at the date of 
the entry of the decree alleged to have occurred prior to the date of the entry of the 
decree, and from enlarging or changing the nature of any pending counterclaim for patent 
infringement, or substituting for or adding to any patents asserted in such counterclaim. 


See Combinations and Conspiracies, Vol. 1, { 2013.225; Monopolies, Vol. 1,  2610.525. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjioined— 
Patent Licensing Arrangement—Restricting Right of Licensee to Make Specified Products. 
—A manufacturer of radio-television purpose apparatus was prohibited by a consent decree 
from licensing any domestic patent on terms which restrict the right of the licensee to 
make, use, lease, or sell any particular products, However, varying royalty rates could be 
charged for different products. 


See Combinations and Conspiracies, Vol. 1, { 2013; Monopolies, Vol. 1, { 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Arrangement—Royalties—Deduction for Services or Unpatented Prod- 
ucts.—A manufacturer of radio-television purpose apparatus was prohibited by a consent 
decree from licensing any domestic patent on terms which do not permit deduction from 
the net selling price, against which royalties are assessed, for services or unpatented parts 
or patented parts on which the manufacturer has collected royalties. 


See Combinations and Conspiracies, Vol. 1, § 2013.460; Monopolies, Vol. 1, J 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined—- 
Patent Licensing Arrangement—Quantity Limitations——A manufacturer of radio-television 
purpose apparatus was prohibited by a consent decree from making any restriction or 
condition, on any licenses under domestic or foreign patents granted by or to it, that 
imposes any quantity or dollar limitations. 

See Combinations and Conspiracies, Vol. 1, § 2013; Monopolies, Vol. 1, | 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Arrangement—Restriction of Sales to Designated Customers.—A manu- 
facturer of radio-television purpose apparatus was prohibited by a consent decree from 
making any restriction or condition, on any licenses under domestic or foreign patents 
granted by or to it, that restricts sales to designated customers or classes of customers. 


See Combinations and Conspiracies, Vol. 1, J 2013.380; Monopolies, Vol. 1, | 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patent Licensing Arrangement—Restricting Price at Which Product May Be Sold.—A 
manufacturer of radio-television purpose apparatus was prohibited by a consent decree 
from making any restriction or condition, on any licenses under domestic or foreign 
patents granted by or to it, that restricts the price at which licensed apparatus may be sold. 


See Combinations and Conspiracies, Vol. 1, § 2013.750; Monopolies, Vol. 1,  2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisition of Patents or Exclusive Licenses—A manufacturer of radio-television pur- 
pose apparatus was prohibited by a consent decree from acquiring, for a period of ten 
years, title to any domestic patent on any invention other than an invention made by an 
employee or by a person pursuant to a development contract, except where the court 
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finds that the manufacturer could not obtain a nonexclusive license under the patent on 
reasonable terms. ‘The manufacturer also was prohibited from acquiring any exclusive 
license under any domestic patent, except where the court finds good cause therefor. 


See Combinations and Conspiracies, Vol. 1, { 2013.200; Monopolies, Vol. 1, 2610.500. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Discriminatory Basis for Furnishing Services to Patent Licensees.—A consent decree 
entered against a manufacturer of radio-television purpose apparatus provided that so 
long as it offers the services of its laboratory to licensees under its domestic patents, such 
services should be offered and furnished on a non-discriminatory basis to licensees and 
non-licensees. The decree further provided that any charge for such services should be 
separate from and unrelated to any other payments due the manufacturer and should be 
non-discriminatory between users of substantially the same type of service for substantially 


the same apparatus. 


See Combinations and Conspiracies, Vol. 1, { 2005.630, 2013; Monopolies, Vol. 1, 


{| 2610.280 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, and W. D. Kil- 
gore, Jr., Baddia J. Rashid, Harry G. Sklarsky, Bernard M. Hollander, John S. James, 
Richard B. O’Donnell, Herman Gelfand, and Ralph S. Goodman, Attorneys. 

For the defendant: Cahill, Gordon, Reindel & Ohl by John T. Cahill, John F. Sonnett, 
and John W. Nields, New York, N. Y.; Schnader, Harrison, Segal & Lewis, by Bernard 
G. Segal, Philadelphia, Pa.; and Robert L. Werner, Vice President and General Attorney, 


Radio Corp. of America. 


For a prior opinion of the U. S. District Court, Southern District of New York, 


see 1955 Trade Cases {| 67,945. 
Final Judgment 


Epwarp J. Drmocx, District Judge [Jn 
full text}: The plaintiff, United States of 
America, having filed its complaint herein 
on November 19, 1954; the defendant, Radio 
Corporation of America, having appeared 
and filed its answer to the complaint on 
March 29, 1955, denying the substantive 
allegations thereof, and the plaintiff and the 
defendant by their respective attorneys hav- 
ing severally consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of or finding on any issues of fact or 
law herein and without this Final Judgment 
constituting evidence or an admission by 
either of them in respect to any such issue; 

Now, Therefore, before any testimony 
has been taken and without trial or ad- 
judication of or finding on any issue of fact 
or law herein, and upon consent of the 
parties as aforesaid, it is hereby 

Ordered, Adjudged and Decreed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. 
The complaint states claims upon which 
relief may be granted against the defendant 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, entitled “An act to 
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protect trade and commerce against unlaw- 
ful restraints and monopolies,’ commonly 
known as the Sherman Antitrust Act, as 
amended. 
II 
[Definitions] 

As used in this Final Judgment: 

(A) “RCA” shall mean the defendant 
Radio Corporation of America and each of 
its subsidiaries. 

(B) “Domestic patent” shall mean United 
States Letters Patent (and all reissues, divi- 
sions and extensions thereof) relating to, 
but only in so far as they relate to, the 
manufacture, use or sale of any radio pur- 
pose apparatus. 

(C) “Foreign patent” shall mean foreign 
patents (and all reissues, divisions and ex- 
tensions thereof) relating to, but only in 
so far as they relate to, the manufacture, 
use or sale of any radio purpose apparatus. 

(D) “Person” or “applicant” shall mean 
any individual, partnership, corporation, as- 
sociation, firm, trustee or other legal entity. 

(E) “Radio purpose apparatus” shall mean 
equipment, any systems and circuits for use 
of such equipment, which transmits or re- 
ceives, or is used in the transmission or 
reception of, signals by means of electronic 
impulses or waves for whatever use (e. g., 
radio, television [including color television 
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apparatus], radar, sonar, loran, and guiding 
and controlling devices), or any part thereof 
including tubes or transistors, except such 
apparatus when used for public service 
communication for toll. The term “radio 
purpose apparatus” shall not be deemed to 
include medical or therapeutic apparatus, 
business machines, electron microscopes, 
micro-analyzers, diffraction cameras, high 
frequency heating apparatus, or devices for 
actuating other mechanisms by the presence, 
absence or intensity of light or color. 


(F) “Color television apparatus” shall 
mean color television broadcast receiving 
sets, color television picture tubes and color 
television transmitters and associated studio 
equipment capable of transmitting and/or 
reproducing a picture embodying two or 
more chromatic colors. 


(G) “Public service communication for 
toll” shall mean communication (including 
the sending or the reception or both) by 
wire or radio for the public by a person in 
a public utility capacity for hire or toll but 
shall not include services limited to a par- 
ticular customer or class of customer 
whether or not such services are combined 
with services for the public. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to RCA, and to each of its sub- 
sidiaries, officers, directors, employees, agents, 
successors and assigns, and to all other per- 
sons in active concert or participation with 
RCA who receive actual notice of this Final 
Judgment by personal service or otherwise. 


IV 
[Practices Enjoined] 


RCA is enjoined and restrained from: 

(A) Entering into, adhering to, enforcing 
or claiming any rights under any term or 
provision of any contract, agreement or 
understanding, which term or provision or 
understanding allocates or divides territories, 
fields or markets for the manufacture, use or 
sale of radio purpose apparatus or for the 
licensing of domestic or foreign patents or 
other inventions; 

(B) Entering into or adhering to any 
contract, agreement, understanding, plan or 
program under which any domestic or for- 
eign patents are licensed upon the con- 
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dition, agreement or understanding that the 
licensee will limit or cause any other person 
to limit imports into or exports from any 
country; 


(C) (i) Entering into or renewing any 
contract, agreement or understanding under 
which any foreign patents are licensed by 
any person who directly or indirectly licenses 
patents owned or controlled by any person 
other than RCA; (ii) failing to give notice 
of the cancellation of any such contract, 
agreement or understanding within thirty 
(30) days from the date of entry of this 
Final Judgment under any present right of 
cancellation, or adhering to any such con- 
tract, agreement or understanding after 
such cancellation; (iii) granting permission 
for any such person party to any such 
contract, agreement or understanding to in- 
stitute infringement suits under RCA for- 
eign patents; 

(D) Entering into or renewing any con- 
tract, agreement, understanding, plan or 
program under which any owner or licensor 
of any foreign patent requires that radio 
purpose apparatus be manufactured in the 
country issuing such foreign patent; 


(E) Except as permitted in V(C) and 
(D) hereof, conditioning, directly or indi- 
rectly, the issuance by RCA (i) of any 
license under any domestic patent upon the 
granting back to RCA a license or any 
rights under any domestic or foreign patent, 
or (ii) to any domestic applicant of any 
license under any foreign patent upon the 
granting back to RCA a license or any 
rights under any domestic patent, provided 
such applicant is actually engaged in and 
remains, and intends in good faith to re- 
main, in the business of manufacturing in 
the United States; 

(F) Conditioning, directly or indirectly, 
the grant of a license under any domestic 
patent upon the prospective licensee taking 
a license under any other domestic patent; 


(G) Instituting, or causing any other 
person to institute, any suit or proceeding 
for any act of infringement of any domestic 
patent owned, controlled or licensed by 
RCA at the date of entry of this Final 
Judgment alleged to have occurred prior 
to the date of entry of this Final Judgment, 
and from enlarging or changing the nature 
of any pending counterclaim for patent 
infringement, or substituting for or adding 
to any patents asserted in such counter- 
claim; 
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(H) Licensing any domestic patent on 
terms which restrict in any manner the 
right of the licensee to make, use, lease or 
sell any particular products constituting 
radio purpose apparatus, but varying royalty 
rates may be charged for different products; 

(1) Licensing any domestic patent on 
terms which do not permit deduction from 
the net selling price, against which royalties 
are assessed, for services or unpatented 
parts or patented parts on which RCA has 
collected royalties; 

(J) Licensing or offering to license any 
domestic patent or limited number of do- 
mestic patents at the same royalty rate 
which RCA licenses or offers to license a 
greater number of domestic patents, if 
there is a difference between the reasonable 
value of the license under the lesser num- 
ber of domestic patents and the reasonable 
value of the license under the greater num- 
ber of domestic patents, the burden of 
going forward with the evidence as to such 
difference to be on RCA in any proceeding 
with respect thereto. 


V 
[Compulsory Licensing of Patents] 


(A) RCA is ordered and directed to 
grant, to the extent that it has the power 
to do so, to any applicant making written 
request therefor an unrestricted, nonexclu- 
sive and royalty-free license to make, have 
made, use, lease or sell any radio purpose 
apparatus, under all claims of any, some 
or all, as the applicant may request, do- 
mestic patents owned or controlled by RCA 
issued prior to the date of entry of this 
Final Judgment (other than the patents 
listed in Exhibit A to this Final Judgment 
in so far as they apply to color television 
apparatus) and under all claims of any, 
some or all, as the applicant may request, 
domestic patents under which RCA has or 
shall acquire sublicensing rights under any 
agreement entered into prior to the date of 
entry of this Final Judgment, such license 
to be for the full unexpired term of the 
patents licensed, or for such lesser term 
as the applicant may request. 

(B) RCA is ordered and directed to 
grant, to the extent that it has the power 
to do so, to any applicant making written 
request therefor an unrestricted, nonexclu- 
sive license to make, have made, use, lease 
or sell any radio purpose apparatus, such 
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license to be at reasonable royalties under 
all claims of any, some or all, as the ap- 
plicant may request, of the domestic patents 
owned or controlled by RCA issued, or 
under which RCA may have sublicensing 
rights acquired pursuant to Section IX(B) 
of this Final Judgment, during the period of 
ten years subsequent to the date of entry 
of this Final Judgment and of the patents 
listed in Exhibit A to this Final Judgment 
in so far as they apply to color television 
apparatus, such license to be for the full 
unexpired term of the patents licensed, or 
for such lesser term as the applicant may 
request. 

(C) Notwithstanding the provisions ot 
subsection (B) hereof, RCA is further 
ordered and directed to place the patents 
listed in Exhibit A to this Final Judgment 
(and any and all domestic patents which 
RCA may own or control issuing on any 
invention the use of which is required in 
order to comply with the color television 
technical standards adopted by Order of the 
Federal Communications Commission, pro- 
vided such invention is contained in a 
patent application filed in the United States 
Patent Office prior to the date of entry 
of this Final Judgment) in a color televi- 
sion patent pool which all persons engaged 
in the manufacture of radio purpose ap- 
paratus shall be free to join, without regard 
to whether such person has any patent, or 
has the right to license any patent, on 
condition that such person also places in 
said pool, to the extent that it has the 
power to do so, such domestic patents ap- 
plicable to color television apparatus as it 
may have the right to license issued on or 
before the date of entry of this Final Judg- 
ment (and any and all domestic patents 
which such person may acquire the right 
to license issuing on any invention the use 
of which is required in order to comply 
with the color television technical standards 
adopted by Order of the Federal Com- 
munications Commission, provided such in- 
vention is contained in a patent application 
filed in the United States Patent Office 
prior to the date of entry of this Final 
Judgment), all the patents placed in said 
pool to be licensed to all members of said 
pool royalty-free, non-exclusively and with- 
out restriction for the manufacture, use, 
lease and sale of color television apparatus 
for the full unexpired term of such patents. 
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[Compulsory Licensing Limitations] 


(D) (i) RCA shall not be required to 
grant a license under any patent owned 
by RCA to any applicant under the pro- 
visions of subsection (A) hereof, or con- 
tinue such a license in effect, unless such 
applicant agrees, upon written request made 
at the time of his application or at any 
time thereafter, to grant to RCA, to the 
extent such applicant has the power to do 
so, a non-exclusive license to make, have 
made, use, lease or sell radio purpose ap- 
paratus (other than color television ap- 
paratus) of the same general character or 
kind as that for which a license from RCA 
is applied for or granted under all claims 
of any domestic patent issued prior to the 
date of entry of this Final Judgment, owned 
or controlled, directly or indirectly, by such 
applicant, or under which such applicant 
has sublicensing rights, such license to be 
at reasonable royalty 


(ii) RCA shall not be required to grant 
to any applicant under the provisions of 
subsection (B) hereof, a license to make, 
have made, use, lease or sell color television 
apparatus under any patent listed in Exhibit 
A to this Final Judgment, or continue such 
a license in effect, unless such applicant 
agrees upon written request made at the 
time of his application or at any time 
thereafter to grant to RCA, to the extent 
such applicant has the power to do so, a 
nonexclusive license to make, have made, 
use, lease or sell color television apparatus 
of the same general character or kind as 
that for which a license from RCA is 
applied for or granted under all claims of 
any domestic patent issued prior to the date 
of entry of this Final Judgment, owned 
or controlled, directly or indirectly, by such 
applicant, or under which such applicant 
has sublicensing rights, such license to be 
at reasonable royalty. 

(iii) RCA shall not be required to grant 
to any applicant under the provisions of 
subsection (B) hereof a license under any 
of the domestic patents owned or controlled 
by RCA issued, or under which RCA may 
have sublicensing rights acquired pursuant 
to Section IX(B) of this Final Judgment, 
during the period of ten years subsequent 
to the date of entry of this Final Judgment 
or continue such a license in effect unless 
such applicant agrees upon written request 
made at the time of his application or at 
any time thereafter to grant to RCA, to the 
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extent to which such applicant has the 
power to do so, a nenexclusive license to 
make, have made, use, lease or sell radio 
purpose apparatus ot the same _ general 
character or kind as that for which a license 
from RCA is applied for or granted under 
all claims of any domestic patent issued 
during the period of ten years subsequent 
to the date of entry of this Final Judgment, 
owned or controlled, directly or indirectly, 
by such applicant, or under which such ap- 
plicant has sublicensing rights, such license 
to be at reasonable royalty. 


(iv) Each license to RCA granted pur- 
suant to (i), (ii) or (iii) hereof shall be 
for the same term, or for the remainder of 
such term, as the case may be, (so far as 
the life of the patent or patents involved 
permits), for which the license to the ap- 
plicant from RCA pursuant to which RCA 
requested such license from such applicant 
shall be in effect. 


(v) An applicant shall be required to 
grant to RCA a license provided for in (i), 
(ii) or (ili) of this subsection (D) only 
under a patent (a) which is being licensed 
(or under which a license is being offered) 
to any manufacturer or user other than the 
applicant with respect to radio purpose 
apparatus of the same general character or 
kind as that for which a license from RCA 
is applied for or granted, or (b) the use 
of which by any other person than the 
applicant is being knowingly allowed or 
suffered in any way, including by failure 
to assert such patent against any person 
infringing it, with respect to radio purpose 
apparatus of the same general character or 
kind as that for which a license from RCA 
is applied for or granted, and (c) covering 
an invention which is being utilized by 
RCA with respect to radio purpose appara- 
tus of the same general character or kind 
as that for which a license from RCA is 
applied for or granted. 


[Patents Covered] 


(E) The patents subject to the provisions 
of subsections (C) and (D) hereof shali 
include any and all patents owned or con- 
trolled by any parent or subsidiary of, or 
by any person subject to the same control 
as: (1) RCA, (2) any person referred to 
in subsection (C) hereof, and (3) any ap- 
plicant referred to in subsection (D) hereof, 
as the case may be. 
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[Determination of Reasonable Royalties] 


(F) Upon receipt of a written request for 
a license pursuant to subsection (B) hereof, 
RCA shall advise the applicant in writing 
of the royalties which RCA deems reason- 
able for the license requested of RCA. 
Upon receipt of a written request for a 
license pursuant to subsection (D) hereof, 
the applicant, or the licensee of RCA, as the 
case may be, shall advise RCA in writing 
of the royalties which it deems reasonable 
for the license requested by RCA. If the 
parties are unable to agree within ninety 
(90) days from the receipt of a written re- 
quest for a license herein provided for upon 
reasonable royalties or any other terms, 
the applicant or RCA may apply to this 
Court for the determination of reasonable 
royalties and other terms, and RCA shall, 
upon filing or receipt of notice of the filing 
of such application to this Court, promptly 
give notice thereof to the plaintiff. In any 
such proceeding the burden of proof shall 
be on RCA to establish the reasonableness 
of royalties or other terms requested by it, 
and on the applicant to establish the rea- 
sonableness of royalties or other terms 
requested by the applicant. Pending final 
determination of the foregoing, the appli- 
cant or RCA may apply to this Court to fix 
interim royalty rates and other interim 
terms. If this Court fixes such interim 
rates or terms, the applicant or RCA, as 
the case may be, shall then tender and 
the applicant or RCA shall then accept an 
agreement under which licenses shall be 
granted in accordance with such interim 
determination, which shall provide that the 
royalty rates and other terms finally fixed 
by the Court shall supersede said interim 
rates and other terms retroactively as well 
as prospectively. 


[License Restrictions] 


(G) RCA is enjoined and restrained from 
including any restriction whatsoever in any 
license granted by it pursuant to the pro- 
visions of this Section V except that 


(1) the license may be nontransferable; 


(2) a reasonable, non-discriminatory royalty 
may be charged except where the license is 
issued pursuant to subsections (A) or (C) 
hereof; 

(3) reasonable provision may be made 
for periodic royalty reports by the licensee 
and inspection of the books and records of 
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the licensee by an independent auditor or 
any person acceptable to both RCA and the 
licensee, who shall report to RCA only the 
amount of the royalty due and payable; 


(4) reasonable provision may be made 
for cancellation of the license upon failure 
of the licensee to make the reports, pay 
the royalties or permit the inspection of 
books and records as hereinabove provided; 
and the license must provide that the li- 
censee may cancel the license at any time 
after one year from the initial date thereof 
by giving thirty (30) days’ notice in writing 
to RCA; 


(5) the license must provide that the 
licensee may at any time after one year 
from the initial date thereof surrender its 
license under any specified patent or patents 
upon written notice to RCA; and shall 
further provide that upon such surrender 
the. royalty rates shall be renegotiated if 
requested by the licensee in writing, and if 
there is a difference between the reasonable 
value of licenses granted to the licensee, 
including the patents affected by such sur- 
render, and the reasonable value of such 
licenses without such patents, then such 
rates shall be reduced by an amount repre- 
senting such difference, with access to the 
Court for determination of any dispute as 
to such difference as provided in subsec- 
tion (F) above; 


(6) the license must include (i) royalty- 
free grants of immunity, to the extent RCA 
has the power to do so, under all foreign 
patents owned or controlled by RCA cor- 
responding to the patents licensed pursuant 
to this Section V for the sale and use of 
the apparatus manufactured under said li- 
cense, (ii) in the case of foreign subsidiaries 
or divisions of corporate licensees, which 
are actually engaged in and remain, and 
intend in good faith to remain, in the busi- 
ness of manufacturing in the United States 
radio purpose apparatus of the same general 
character or kind as that for which the 
licenses are sought, licenses for the manu- 
facture, use, lease and sale of such appara- 
tus under such foreign patents, such licenses 
to be royalty-free or at reasonable royalties 
to the same extent and subject to the same 
proceedings, terms and conditions with re- 
spect to foreign patents as the licenses pro- 
vided for in subsections (A), (B), (D) and 
(F) hereof but without regard to subsec- 
tion (C) hereof; 
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(7) the license must provide that the 
licensee is free to contest in any proceed- 
ing the validity and scope of any of the 
licensed patents. 


[Present Licensees’ Rights] 


(H) Any existing domestic licensee of 
RCA shall have the right to apply for and 
receive a license or licenses under this Final 
Judgment in substitution for its existing 
license or licenses from RCA in so far as 
future obligations and licenses are con- 
cerned, provided, however, that in that 
event the licensee shall agree that RCA 
shall have the option to continue in effect 
any license or licenses from such licensee 
to RCA, or to cancel any such license or 
licenses from such licensee to RCA in so 
far as future obligations and licenses are 
concerned; provided further that nothing 
in this Final Judgment shall affect any 
arbitration proceeding with respect to the 
use of RCA patents, which proceeding was 
instituted or agreed to prior to the date of 
entry of this Final Judgment, or any deci- 
sion in any such arbitration proceeding. 


VI 
[Disposition of Patents] 


RCA is enjoined and restrained from dis- 
posing of any patents, or rights thereunder, 
so as to deprive it of the power to grant 
or cause to be granted licenses as required 
under Section V of this Final Judgment 
unless it be a condition of such disposition 
that the transferee shall observe the provi- 
sions of said Section V with respect to the 
patents and rights so acquired and shall file 
with this Court, prior to such disposition, 
an undertaking to this effect; provided, 
however, that this Section VI shall not be 
deemed to apply to (i) any transfer of 
patents or rights thereunder to the plaintiff 
or any agency thereof, or (ii) a disclaimer, 
or a concession or other grant in interfer- 
ence proceedings. 


VII 
[Services—Techmcal Information] 


(A) For so long as RCA offers the 
services of its Industry Service Laboratory 
to licensees under its domestic patents, such 
services shall be offered and furnished on 
a non-discriminatory basis to licensees and 
non-licensees; and any charge for such 
services shall be separate from, independent 
of, and unrelated to any other payments 
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due RCA and shall be non-discriminatory 
between users of substantially the same 
type of service for substantially the same 
radio purpose apparatus. 


(B) For a period of ten years subsequent 
to the entry of this Final Judgment RCA 
is ordered and directed to furnish to any 
licensee under its domestic patents under 
subsections (A), (B) or (C) of Section V 
of this Final Judgment requesting it, and 
for a reasonable ind separate charge ap- 
proximating cost, such of RCA’s technical 
information as the licensee may reasonably 
need to enable him to utilize the invention 
or inventions of any domestic patent or 
patents licensed by RCA to such licensee 
in such licensee’s manufacture of the ap- 
paratus licensed. 


VIII 
[List of Patents] 


RCA is ordered and directed (i) upon 
written request of any person, to furnish 
to such person a list, prepared as of Janu- 
ary 1 of the year in which the request is 
made, of unexpired domestic patents owned 
by RCA and, to the extent RCA has knowl- 
edge thereof, a list of the unexpired do- 
mestic patents under which RCA has sub- 
licensing rights, identified with the classi- 
fication of the United States Patent Office 
and the date of issue of such patents, and, 
to the extent RCA does not have such 
knowledge, a list of the persons the domestic 
patents of which RCA has the right to 
sublicense, (ii) upon written request of an 
applicant for a license, to give the same 
information with respect to the domestic 
patents covered by the license at the time 
of its issuance, and (iii) upon written re- 
quest of any licensee of RCA under this 
Final Judgment to give the same informa- 
tion with respect to the domestic patents, 
and the patent number and date of issue 
as to foreign patents, licensed by or under 
which immunities are given by RCA to 
such licensee as of the date of such request; 
in each case within a reasonable time after 
receipt of such request. 


IX 
[Acquisition of Patents or 
Exclusive Licenses | 


(A) RCA is enjoined and restrained for 
a period of ten years from the date of entry 
of this Final Judgment from acquiring, 
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directly or indirectly, title to any domestic 
patent on any invention other than an 
invention made by an employee of RCA 
or any of its subsidiaries, or by a person 
for RCA pursuant to a research, develop- 
ment or consulting contract, except where 
this Court, upon application by RCA and 
notice to the plaintiff, shall find that RCA 
could not obtain a nonexclusive license un- 
der the patent on reasonable terms, 

(B) RCA is enjoined and restrained, ex- 
cept where this Court upon application and 
notice to the plaintiff shall find good cause 
therefor, from acquiring any exclusive li- 
cense under, or any right to grant sub- 
licenses under, any domestic patent owned 
or controlled by any other person, except 
such sublicensing rights obtained by RCA 
under agreements entered into prior to the 
date of entry of this Final Judgment. 


x 
[License Restrictions Prohibited] 


RCA is enjoined and restrained from 
making, performing, enforcing or adhering 
to any restriction or condition on any 
licenses or other rights under domestic or 
foreign patents granted by or to it that (4) 
imposes any quantity or dollar limitations, 
(ii) restricts sales to designated customers 
or classes of customers, (iii) restricts the 
price at which licensed apparatus may be 
sold, or (iv) divides fields of manufacture, 
sale or distribution of any apparatus or the 
licensing of domestic or foreign patents or 
other inventions with others. 


XI 
[Notice of Judgment | 


RCA is ordered and directed to mail a 
copy of this Final Judgment to all its exist- 
ing licensees under domestic patents for 
radio purpose apparatus within thirty (30) 
days from the date of entry of this Final 
Judgment. 

XII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and 
on reasonable notice to RCA made to its 
principal office, be permitted, subject to 
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any legally recognized privilege, (i) reason- 
able access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other records 
and documents in the possession or under 
the control of RCA relating to any matters 
contained in this Final Judgment, and (ii) 
subject to the reasonable convenience of 
RCA and without restraint or interference 
from it, to interview officers or employees 
of RCA, who may have counsel present, 
regarding any such matters. RCA, upon 
the written request of the Attorney General 
or the Assistant Attorney General in charge 
of the Antitrust Division, and upon reason- 
able notice made to its principal office, shall 
submit such written reports with respect to 
any of the matters contained in this Final 
Judgment as from time to time may be nec- 
essary for the enforcement of this Final 
Judgment. No information obtained by the 
means provided in this Section shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than 
a duly authorized representative of such 
Department, except in the course of legal 
proceedings to which the United States is 
a party for the purpose of securing compli- 
ance with this Final Judgment or as other- 
wise required by law. 


XIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate in relation to the construction of 
or carrying out of this Final Judgment, for 
the modification or termination of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


Exhibit A 


2,299,333 | 2,545,325 | 2,633,554 | 2,712,568 
2,344,810 | 2,551,228 | 2,633,555 | 2,719,242 
2,431,115 | 2,554,693 | 2,650,264 | 2,726,340 
2,440,418 | 2,560,351 | 2,663,821 | 2,728,812 
2,446,791 | 2,561,059 | 2,677,720 | 2,728,857 
2,449,969 | 2,561,089 | 2,677,721 | 2,729,764 
2,477,557 | 2,595,548 | 2,677,779 | 2,733,164 
2,497,840 | 2,598,134 | 2,678,348 | 2,736,765 
2,503,700 | 2,630,542 | 2,681,379 | 2,736,766 
2,536,838 | 2,633,538 | 2,707,248 | 2,737,609: 
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2,740,889 | 2,750,440 | 2,757,232 | 2,791,644 | 2,806,163 | 2,816,230 | 2,831,968 | 2,846,608 
2,742,524 | 2,750,456. | 2,758,155 | 2,795,717 | 2,806,164 | 2,817,276 | 2,832,819 | 2,847,600 
2,742,615 | 2,751,430 | 2,761,916 | 2,795,719 | 2,309,133 | 2.817.788 | 2.834.911 | 2951,542 
2,742,627 | 2,751,519 | 2,762,874 | 2,795,733 | 2,810,779 | 2,820,174 | 2,835,728 | 2'855,529 
2,744,155 | 2,751,520 | 2,768,296 | 2,795,734 | 2.811.577 | 2.821.671 | 2,837,692 
2,747,136 | 2,752,520 | 2,782,333 | 2,799,723 | 2811580 | 2.824.172 | 2'841.702 
2,749,475 | 2,755,402 | 2,785,336 | 2,799,798 | 2,811,636 | 2.824.267 | 2:842.708 
2,750,438 | 2,755,405 | 2,789,212 | 2'806,162 | 213,225 | 2,330,112 | 2'845°481 
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119-351. Filed September 30, 1958. 


Sherman Antitrust Act 


Monopolies—Relevant Market—Share of the Relevant Market—Alleged Monopoly 
of Relevant Automobile Market by Foreign Car Distributor—In an automobile dealer’s 
action charging a distributor of a foreign car with restraining trade and conspiring and 
attempting to monopolize the foreign car market by favoring two dealers which were 
owned by the distributor’s own stockholders, summary judgment was denied on the 
ground that an issue existed as to whether the relevant market was the automobile market 
or the economical foreign car market. Also, there was an issue of fact as to whether or 
not the distributor and the two dealers had a monopoly of the foreign car market, although 
they pointed out that their sales amounted to 56 per cent of total foreign car sales in 1955 


and 31 per cent in 1957. 
See Monopolies, Vol. 1, { 2540. 


For the plaintiff: Arnold Malkan, New York, N. Y. (Martin G. Stein, of counsel). 


For the defendants: Rosenman, Goldmark, Colin & Kaye, New York, N. Y. (Malcolm 
A. Hoffmann, Alan Schwarz, and Mervin Rosenman, New York, N. Y., of counsel). 


Opinion 
[Monopoly Charged] 


Dimock, District Judge [In full text]: 
Plaintiff, a former Vclkswagen dealer, brings 
this antitrust suit against World Wide 
Automobile Corp., the Volkswagen distribu- 
tor for the New York territory, and two 
other Volkswagen dealers, both being cor- 
porations owned by the same stockholders 
as defendant World Wide Automobile Corp., 
hereinafter World Wide. 

World Wide terminated plaintiff’s dealer- 
ship. Plaintiff says that its trade was re- 
strained by defendants’ favoring themselves 
and that defendants conspired and attempted 
to monopolize the foreign car market in 
violation of the antitrust laws. 15 U.S. C. 
§§ 1-2, 15. 


[Summary Judgment Sought] 


Defendants have moved for summary 
judgment. Defendants say that, even if 
there had been an agreement among them- 
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selves to divert retail trade to themselves, 
that agreement, absent monopoly, would not 
constitute a violation of the antitrust laws. 
Defendants go on to say that there is not 
the slightest evidence of monopoly so that 
there is not even an issue of fact as to its 
existence. If, therefore, there is any issue 
as to the existence of monopoly, defendants’ 
motion for summary judgment must fail. 


[Relevant Market] 


When we speak of monopoly we neces- 
sarily refer to monopoly of a relevant mar- 
ket. If the revelant market here is the 
automobile market, it is true that there is 
not the slightest evidence that defendants 
have a monopoly of that market. Schwing 
Motor Company v. Hudson Sales Corporation 
[1956 TrapE Cases { 68,292], D. C. Md., 
138 F. Supp. 899, aff’d on opinion below, 
4 Cir., 239 F. 2d 176 [1956 Trane Cases 
{ 68,564], cert. den. 355 U. S. 823; Packard 
Motor Car Co. v. Webster Motor Car Co. 
[1957 TrapE Cases { 68,682], D. C. Cir., 243 
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F. 2d 418, cert. den. 355 U. S. 822; Klor’s 
Inc. v. Broadway-Hale Stores [1958 TRADE 
Cases { 69,007], 9 Cir., 255 F. 2d 214. 


A crucial question here therefore is whether 
the relevant market is the automobile market 
or something else. Plaintiff says that the 
relevant market is the economical foreign 
car market. Defendants, citing such cases 
as United States v. duPont & Co. [1956 
TravDE Cases { 68,369], 351 U. S. 377, say 
that there is competition between the eco- 
nomical foreign cars and the low priced 
American cars, both new and used, so that 
the relevant market is so large as conclu- 
sively to preclude the finding of monopoly 
by Volkswagen. 

There is much to be said for this posi- 
tion of defendants. Perhaps I would have 
to say that there is not enough evidence 
of a relevant low priced foreign car market 
for me to submit the issue to a jury but 
that is not the question before me. As I 
understand the law, plaintiff is entitled to 
a full dress trial so long as it specifies facts 
which raise the slightest issue. Radio City 
Music Hall Corp. v. United States, 2 Cir., 135 
F. 2d 715, 718; Doehler Metal Furniture Co. 
v. United States, 2 Cir., 149 F. 2d 130; Ameri- 
can Auto. Ass'n v, Spiegel [1953 TRADE CASES 
67,521), 2 Gir <205 Pee 2d 2771" cert adem, 
346 U. S. 887. I cannot say that the facts 
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relied upon by plaintiff do not even create 
an issue as to the relevant market. 


[Share of the Market] 


Defendants say, however, that, even if the 
relevant market is the economical foreign car 
market, Volkswagen had no monopoly of it. 
In support of this defendants point out that, 
in 1955, the last year in which plaintiff was 
a dealer, sales amounted to 56% of total 
foreign car sales and that in 1957 its share 
had decreased to 31%. Defendants cite the 
statement by Judge Learned Hand in United 
States v. Aluminum Co. of America [1944- 
1945 Trape Cases § 57,342], 2 Cir., 148 F. 
2d 416, 424, that it was doubtful whether 
60% or 64% would be enough. Again, how- 
ever, there is an issue of fact to be decided 
and Judge Hand’s words are not strong 
enough to brand that issue as sham, In- 
deed, defendants themselves cite the words 
of the Supreme Court in United States v. 
[Columbia] Steel Co. [1948-1949 TrapE CASES 
{ 62,260], 334 U. S. 495, 528, “[t]he relative 
effect of percentage command of a market 
varies with the setting in which that factor 
is placed.” 


[Summary Judgment Denied] 


Defendants’ motion for summary judg- 
ment is denied. 


[f 69,166] Bertha Building Corporation v. National Theatres Corporation. 
In the United States District Court for the Eastern District of New York. Civil No. 


12073. Dated October 15, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute of 
Limitations—Applicable Statute—Motion for Summary Judgment—Law of the Case.— 
A Federal District Court in New York held that it was required, by the principle of the 
“law of the case,” to apply a six-year New York statute of limitations to an action that 
accrued in California, without inquiring into the merits of the defendant’s motion for 
summary judgment based on its contention that a three-year New York statute was 
applicable. In prior proceedings in the same case, another judge of the same court found 
the six-year statute applicable, and the disposition of the case by an appellate court could 
only be rationalized with a similar holding. 


See Private Enforcement and Procedure, Vol. 2, 1 9010.100, 9015.45. 


For the plaintiff: Corcoran, Kostelanetz & Gladstone (Nick C. Spanos and Francis 
J. Mulderig, of counsel). 


For the defendant: Royall, Koegel, Harris & Caskey (Frederick W. R. Prid h 
F, Caskey, and Charles F. Young, of counsel). ride, John 


For a prior decision of the U. S. Court of Appeals for the Second Circuit, see 1957 
Trade Cases {| 68,818; for prior opinions of the U. S. District Court, Eastern District of 


New York, see 1956 Trade Cases {| 68,308, 1954 Trade Cases ] 67,897 and 67 
Trade Cases {| 67,271. < aisiilsot gn Th iio 
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[Statute of Limitations] 


ZavatTt, District Judge [Jn full text]: This 
is a civil anti-trust action instituted in this 
Court by a California corporation upon an 
alleged cause of action, which, the plaintiff 
concedes, accrued in California no later than 
July 4, 1935. The complaint was not filed 
until September 5, 195i. The plaintiff 
pleaded the following statutes of limitations 
as being pertinent herein: 


(1) Section 48 of the New York Civil 
Practice Act, providing: 


“$48. Actions to be commenced within 
six years. The following actions must be 
commenced within six years after the 
cause of action has accrued: 

x * x 

“2. An action to recover upon a liability 
created by statute, except a penalty or 
forfeiture.” 


(2) Section 19 of the New York Civil 
Practice Act, providing: 


“$19. Effect of defendant’s absence from 
state or residence under false name. If, 
when the cause of action accrues against a 
person he is without the state, the action 
may be commenced, within the time limited 
therefor, after his coming into or return 
to the state. * * * But this section does 
not apply in either of the following cases: 

x oe x 

“2. While a foreign corporation has 
had or shall have one or more officers or 
other persons in the state on whom a sum- 
mons for such corporation may be served.” 


(3) Section 13 of the New York Civil 
Practice Act, providing: 


“$13. Limitation where cause of action 
arises outside of the state. Where a cause 
of action arises outside of this state, an 
action cannot be brought in a court of 
this state to enforce such cause of action 
after the expiration of the time limited by 
the laws either of this state or of the state 
or country where the cause of action arose, 
for bringing an action upon such cause of 
Acton ts 


(4) Paragraphs 335 and 338 of the Code 
of Civil Procedure of the State of California, 
providing, as set forth in the complaint: 


“Paragraph 335. Periods of Limitation 
Prescribed: The periods prescribed for 
the commencement of actions other than 
for the recovery of real property, are as 
follows: 

Kk OK Ox 

“Paragraph 338. (Within Three Years). 

Within three (3) years: 1. An action upon 
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a liability created by statute, other than 

a penalty or forfeiture.” 

(5) Paragraph 351 of the Code of Civil 
Procedure of the State of California, pro- 
viding, as set forth in the complaint: 


“Paragraph 351. Exception, Where De- 
fendant is out of the State. If, when the 
cause of action accrues against a person, 
he is out of the state, the action may be 
commenced within the time herein limited, 
after his return to the state and if, after 
the cause of action accrues, he departs 
from the state, the time of his absence is 
not part of the time limited for the com- 
mencement of the action.” 


[Tolling of Statute] 


The plaintiff alleged that the defendant 
was not amenable to suit in California since 
the accrual of the cause of action, and that 
the defendant was without the State of New 
York at all times since the accrual of the 
cause of action, and, prior to December 16, 
1949, did not have one or more officers with- 
in the State of New York, nor did it desig- 
nate a resident of the State of New York 
upon whom a summons may have been 
served. The complaint further alleged that 
on or about July 20, 1938, the United States 
of America filed a petition in equity under 
the anti-trust laws of the United States in 
the United States District Court for the 
Southern District of New York (hereafter 
referred to as the Paramount action) against 
the defendant and others to enjoin and re- 
strain the acts complained of in the instant 
action. It was alleged that the Paramount 
action was still pending against the defend- 
ant at the time of the filing of the complaint 
in the instant action, and that the running 
of the statute of limitations in respect of the 
instant cause of action was suspended during 
the pendency of the Paramount action by 
virtue of Title 15, United States Code, Sec- 
tion 16, which provided at the time of the 
filing of the complaint: 


“x %* 2 Whenever any suit or proceed- 
ing in equity or criminal prosecution is 
instituted by the United States to prevent, 
restrain or punish violations of any of the 
antitrust laws, the running of the statute 
of limitations in respect of each and every 
private right of action arising under said 
laws and based in whole or in part on any 
matter complained of in said suit or pro- 
ceeding shall be suspended during the 
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[Answer] 


The defendant’s answer set up the follow- 
ing as affirmative defenses: 


“Third Separate and Affirmative Defense 
“Plaintiffs claim, if any, is barred by 
Section 13 of the New York Civil Prac- 
tice Act and the statutes of limitations of 
the State of California. 
“Fourth Separate and Affirmatiwe Defense 
“Plaintiff's claim, if any, is barred by 
Sections 48 and 49 of the New York Civil 
Practice Act.” 
Section 49 of the New York Civil Practice 
Act provides: 


“8490, Actions to be commenced within 
three years. The following actions must 
be commenced within three years after the 
cause of action has accrued: 

x oe Ox 

“3. An action upon a statute for a 
penalty or forfeiture where the action is 
given to the person aggrieved or to that 
person and the people of the state, except 
where the statute imposing it prescribes 
a different limitation.” 


[Contentions of Parties] 


At this point it may be noted that the 
defendant pleaded in effect, that this action, 
having accrued no later than July 4, 1935 
and having been commenced on September 
5, 1951, was barred both under the California 
three-year statute of limitations and the New 
York three-year and six-year statutes of 
limitations. The plaintiff, on the other hand, 
contended that the California statute was 
tolled by reason of the claimed fact that the 
defendant was not amenable to suit therein 
and that the New York six-year statute, 
allegedly applicable herein, was tolled by 
reason of the defendant not having been 
amenable to suit in New York prior to 
December 16, 1949. 


[Companion Case] 


On the day this action was commenced a 
civil antitrust action was instituted against 
this same defendant by Gumbiner Theatrical 
Enterprises, Inc. (Civil Number 12074 in 
this Court). The Gumbiner cause of action, 
which arose in California no later than De- 
cember 8, 1931, was grounded upon the same 
acts of the defendant and others which are 
set forth in the instant complaint and the 
pleadings in Gumbiner raised the same issues 
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respecting the statutes of limitations of 
California and New York as did the plead- 
ings in the instant action. 


[Prior Proceedings] 


On July 3, 1953, the plaintiffs in both 
Gumbiner and the instant case moved for 
orders “directing that the issues concerning 
the defense of the Statute of Limitations, 
contained in defendant’s answer” be tried 
separately by Court and jury. On the argu- 
ment of the motions the defendant consented 
to a separate trial of the statute of limita- 
tions issues, but consented only to a trial 
by the Court without a jury. On June 25, 
1954, orders were entered directing that the 
defenses of the statute of limitations con- 
tained in defendant's answers be tried sepa- 
rately to the Court without a jury and there- 
after Gumbiner and the instant case were 
consolidated for the purpose of the trial of 
these issues. A trial of said issues was 
conducted by my illustrious predecessor, 
Judge Galston, on July 12, 13, 14, 15 and 16, 
1955. 


On the trial the defendant submitted two 
printed briefs to Judge Galston; one cap- 
tioned “Separate Brief of National Theatres 
Corporation In Support Of Its Motion For 
Judgment On The Pleadings Dismissing 
The Complaints As Barred As A Matter Of 
Law By The Statute Of Limitations Of 
California,’ and a second captioned “Brief 
Of National Theatres Corporation In Sup- 
port Of Its Defenses That The Claims In 
Both Cases Are Barred By The Statutes of 
Limitations.” In the former brief the de- 
fendant recognized that there was a ques- 
tion in this case as to whether the applicable 
New York statute of limitations was three 
years or six years, but did not see fit to 
take a position on the question. (Of course, 
the fact that the defendant pleaded both 
New York statutes in its answer charges it 
with an appreciation of the problem involved 
at that early date.) In the latter brief the 
defendant maintained what was consistently 
its position at the trial, i. e., that both the 
Gumbiner case and the instant case were 
barred by the California three-year statute 
of limitations regardless of whether the New 
York statute was three years or six years. 
However, in this brief the defendant did 
“concede that the cases seem to hold that 
the New York statute is six years,” while 
claiming that “Recent decisions of the Su- 
preme Court, however, cast considerable 
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doubt on the correctness of that view.” The 
citations of authority by the defendant indi- 
cate that by this stage of the action its 
counsel had studied the problem of whether 
a civil anti-trust action fell within the New 
York three-year or six-year statute of limi- 
tations. 


At the trial defendant’s counsel clearly 
stated his position as to the New York 
statute under which he believed himself to 
be operating: 


“So that my whole position may be 
clear here in the development of the evi- 
dence, of course we will endeavor to show 
that National was doing business in both 
New York and California at the same 
time. In other words, if by any chance 
it could be held that the California statute 
was not applicable, the New York statute 
of six years would be applicable. In other 
words, they will have to show both that it 
was tolled in California and in New York.” 
(Transcript of record, p. 46) 


And in the “Brief of Defendant After Trial,” 
defendant’s counsel were concerned with a 
showing that the six-year New York statute 
of limitations barred the Gumbiner action 
and the instant action, regardless of whether 
the California statute had been tolled by 
reason of the defendant’s absence from that 
State. Upon the termination of the trial the 
defendant submitted the following proposed 
conclusion of law: 


“2. Plaintiffs and defendant concede for 
the purposes of these cases, and the Court 
concludes that the statute of limitations of 
New York, where these actions were in- 
stituted, is six years. Civil Practice Act 
of the State of New York, Section 48.” 


[Findings of Trial Court] 


Judge Galston, finding that the actions 
were commenced prior to the effective date 
of the four-year federal statute of limitations, 
15. Ss. ©. A. § 15b, note, held that the 
applicable statute of limitations was to be 
determined by reference to the law of the 
state in which the action was pending. He 
held that the entire New York statute of 
limitations was to be applied, including the 
borrowing provisions relating to causes of 
action accruing in foreign jurisdictions con- 
tained in Section 13 of the New York Civil 
Practice Act. Judge Galston found that the 
applicable California statute of limitations 
was three years and that therefore the causes 
of action in the instant action were barred 
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as of July 4, 1938, and in Gumbiner as of 
December 8, 1934, unless the California 
statute was tolled. On this issue Judge 
Galston found that the defendant was amen- 
able to suit in California under the anti- 
trust laws during the period of limitations, 
and that as a result thereof both actions 
were barred. 


Judge Galston’s second conclusion of law 
is a verbatim adoption of the defendant’s 
second proposed conclusion of law, to wit: 


“2. Plaintiffs and defendant concede 
for the purposes of these cases, and the 
court concludes that the Statute of Limi- 
tations of New York, where these actions 
were instituted, is six years. Civil Prac- 
tice Act of the State of New York, Sec- 
tion 48.” 


Judge Galston further found and concluded 
that the defendant could have been sued in 
New York in an anti-trust case continuously 
throughout the period involved, and that 
the Gumbiner claim was barred by the New 
York statute of limitations. He stated, inter 
alia: 


e * * Tf National could have been 
sued in New York in an anti-trust case for 
any period of six years prior to July 20, 
1938, the [Gumbiner] action would also 
be barred by the New York Statute of 
Limitations, regardless of whether barred 
in California . . .” (Conclusion of Law 
hemi 5; see Finding of Fact Number 


The defendant has heretofore correctly 
characterized this as an unequivocal hold- 
ing that the Gumbiner claim was barred in 
New York. (See Brief For The Respondent 
in Opposition to Petition For Writ of 
Certiorari in Gumbiner case.) 

As a result of finding that the instant 
action was barred under the California three- 
year statute, and that the Gumbiner action 
was barred under both the California stat- 
ute, and the New York six-year statute, it 
was unnecessary for Judge Galston to de- 
termine the tolling effect, if any, of the 
Paramount action. On April 16, 1956, or- 
ders were entered dismissing the complaints 
in both actions. 


[Appeal] 


The plaintiffs in both cases appealed to 
the Court of Appeals and the appeals were 
heard together on one record. (See Brief 
For the Respondent in Opposition to Pe- 
tition For Writ of Certiorari in Gumbiner, 
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footnote, p. 2:) In its brief in the Court of 
Appeals the defendant again made the point 
that the Gumbiner claim was barred by the 
California three-year statute of limitations 
if the defendant could have been sued in 
California under the anti-trust laws for any 
period of three years prior to the institution 
of the Paramount action, and that “That 
action likewise was barred by the New York 
statute of limitations if National could have 
been sued in New York for any period of 
six years prior to July 20, 1938.” But as to 
the instant claim, which was not pending 
for six years prior to the commencement of 
the Paramount action, it was argued only 
that the bar of the California three-year 
statute applied. (Defendant-Appellee’s Brief 
in the Court of Appeals, pp. 3-4.) The Court 
of Appeals in its initial decision rendered 
September 10, 1957, reversed the judgments 
in both cases upon the ground that it was 
erroneous to refer the statute of limitations 
issue to Judge Galston for trial without a 
jury. 
[Rehearing] 


The defendant thereupon petitioned for 
rehearing, urging as a principal point in its 
brief that the Gumbiner action was barred 
by the New York six-year statute of limi- 
tations. The defendant emphasized the fact, 
conceded by the plaintiff in its principal 
brief in the Court of Appeals, that ‘In the 
Gumbiner action, on the other hand, the 
applicability of the New York as well as 
the California limitations’ period is at issue.” 
(Petition for Rehearing in the Court of Ap- 
peals, pp. 13-15.) It had been the plaintiff’s 
position that the instant cause “was brought 
well within the six-year period of limitation 
prescribed by the New York Statute, in 
view of the suspension of the running of 
the Statute of Limitations effected by the 
filing and pendency of the Paramount case,” 
and that therefore, “The only issue in the 
Bertha case is, accordingly, whether the 
three-year California period of limitations 
had run or been tolled prior to the insti- 
tution of the Paramount action on July 20, 
1938. In the Gumbiner action, on the other 
hand, the applicability of the New York as 
well as the California limitations’ period is 
at issue.” (Plaintiff-Appellant’s Brief in the 
Court of Appeals, p. 5.) There can be no 
question but that this was the defendant’s 
position as well at this stage of the pro- 
ceeding. 
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On rehearing, the Court of Appeals on 
November 7, 1957 affirmed the judgment in 
the Gumbiner case, stating: 


« _. A careful review of the evidence 
before Judge Galston on the question of 
whether the New York statute was tolled 
has convinced us that, if the facts had 
been heard by a jury, Judge Galston would 
have been required to set aside a plain- 
tiff’s verdict on this issue. Even though 
the jury might have disbelieved every one 
of the defendant’s witnesses, the docu- 
mentary evidence recited in Judge Gal- 
ston’s findings was overwhelming. . . .” 
248 F. 2d 833, 841. 


As to the instant cause the Court of Ap- 
peals stated, 248 F. 2d 833, 840: 


“.. The Bertha cause of action arose 
in 1935 which was within six years of the 
Paramount action. United States v. Para- 
mount Pictures, D. C., 85 F. Supp. 881. 
Thus as to Bertha the six-year New York 
statute, Civil Practice Act, § 48(2), could 
not possibly have run and the crucial 
question was whether the three-year Cali- 
fornia statute had run, as we correctly 
stated in the opening paragraph of our 
original opinion. .. .” 

But as to Gumbiner, on the other hand, the 
Court of Appeals stated, [bid.: 

“|. . However, in the Gumbiner case 
there was another question, equally cru- 
cial, viz., whether the New York statute 
of limitations had run. For the Gumbiner 
cause of action accrued on December 8, 
1931. Thus if the New York statute was 
not tolled by National’s absence, the Gum- 
biner action was barred here in December, 
1937. Section 13 of the New York Civil 
Practice Act is alternative in operation: 
if the statute has run either in California 
or in New York the suit is barred here.” 


The Court of Appeals adhered to its initial 
decision reversing the judgment in the in- 
stant action for trial by jury on the limi- 
tations question. A petition for writ of cer- 
tiorari to review said decision was denied 


On April 2e, 1958. 76s met vase 


[Basis for Summary Judgment Motion] 


On July 14, 1958, the defendant filed the 
instant motion for summary judgment dis- 
missing the complaint herein on the sole 
ground that it is barred by the New York 
three-year statute of limitations as con- 
tained in Section 49(3) of the Civil Practice 
Act, set forth above. 
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[Law of the Case] 


Upon a careful review of the proceedings 
heretofore had in this case, it is clear to 
the Court that it has been firmly established 
that Section 48(2) of the New York Civil 
Practice Act is the governing statute of 
limitations herein, that the pertinent period 
of limitations is six years, and that the de- 
fendant should be foreclosed by the appli- 
cation of the principle of the law of the case 
from now contending that the three-year 
New York statute of limitations applies. 
The following considerations support this 
conclusion: 


[Concession by Defendant] 


1. The issue presented by the instant 
motion has been in this case from the time 
the defendant filed its answer. It was neces- 
sarily a part of the defense referred to 
Judge Galston for separate trial. Until this 
time the defendant has conceded that the 
relevant period of limitations is six years. 
Judge Galston may or may not have relied 
upon this concession in concluding that the 
six-year statute applied. It would be rea- 
sonable to infer that he did not. Cf., Hansen 
Packing Co. v. Swift & Co., 27 F. Supp. 364 
(D. €.. E. D. N. Y. 1939). In any event, 
the defendant should be precluded from 
belatedly advancing a position contrary to 
its repeated concession which may have 
influenced the course of a trial involving 
more than 560 pages of reported testimony 
and 51 exhibits, the decision upon appeal 
and rehearing in the Court of Appeals, and 

' the disposition of a petition to the Supreme 
Court for a writ of certiorari. 


[Findings of Another Judge] 


2. Judge Galston specifically concluded 
that the six-year statute applied. There is 
no question but that the issue which the 
defendant now attempts to raise was prop- 
erly presentable to him. It was a part of 
the pleadings and a part of the order of 
reference for trial. It may be generally 
stated that the ruling of one judge ordi- 
narily becomes the law of the case in that 
Court, and that a judge should not ordi- 
narily review or disturb the rulings of an- 
other judge of the same or a co-ordinate 
Court in the same case. In re Hines, 88 F. 
2d 423 (2nd Cir. 1937); Commercial Union 
of America, Inc. v. Anglo-South American 
Bank, Ltd., 10 F. 2d 937 (2nd Cir. 1925); 
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Cuba R. Co. v. United States, 135 F. Supp. 
847 (D. C. S. D. N. Y. 1955); North Ameri- 
can Philips Co., Inc. v. Brownshield, 111 F: 
Supp. 762 (D. C. S. D. N. Y. 1955); Aachen 
& Munich Fire Ins. Co. v. Guaranty Trust Co. 
of New York, 24 F. 2d 465 (D. C. S. D. N.Y. 
1927), reversed on other grounds, 27 F. 2d 
674 (2nd Cir. 1928); Farmers Loan & Trust 
Co. v. Miller, 298 Fed. 758 (D. C. S. D. N. Y. 
1924), reversed on other grounds, Farmers 
Loan & Trust Co. v. Hicks, 9 F. 2d 848 (2nd 
Cir. 1925). In Hines, a case in which a 
second Judge decided a point which was 
already pending undecided in a separate 
proceeding in the same case, the Court of 
Appeals stated: 


“.,. It is well established that a judge 
may not overrule the decision of another 
judge of co-ordinate jurisdiction made in 
the same case. The law enunciated by 
the first judge is not merely his individual 
opinion; it is the law of the District Court, 
to be followed upon similar facts, until a 
different rule is laid down by a court of 
superior jurisdiction. . . . Such a rule is 
essential to an orderly and seemly admin- 
istration of justice in a court composed of 
several judges... .” 88 F. 2d 423, 425. 


In Commercial Union, the Court of Appeals 
reversed the judgment from which the 
appeal was taken, on the sole ground that 
it was the result of one judge overruling 
the decision of another judge of co-ordinate 
jurisdiction. To the extent that Commercial 
Union “must be read as meaning that the 
question is not one of discretion, and that 
on no occasion may the second judge re- 
consider a ruling of the first judge,” it has 
been overruled by Dictograph Products Co., 
Inc. v. Sonotone Corporation, 230 F. 2d 131, 
136 (2nd Cir. 1956). And, to be sure, the 
law of the case does not extend to the 
reasons given by an earlier judge for ac- 
tions taken by him, nor bind a later judge 
to follow such reasoning in the subsequent 
disposition of the case. Potts v. Village of 
Haverstraw, 93 F. 2d 506 (2nd Cir. 1937); 
Munro v. Post, 102 F. 2d 686 (2nd Cir. 1939). 
We are dealing here not merely with an 
element of reasoning employed by Judge 
Galston in reaching an eventual judgment, 
but rather with the actual disposition of 
what now proves to be a vital issue properly 
before Judge Galston for determination. 
In the view I take of this matter it is of 
no moment that such disposition may have 
been grounded upon a concession by the 
defendant. Had the defendant’s present 
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contention been argued with the same vigor 
before Judge Galston and before the Court 
of Appeals, it cannot be said whether it 
would or would not have been sustained. 
In any event there would have been a 
definitive disposition of the question of law 
which the defendant now attempts to raise, 
and both counsel and the Court would have 
been spared the rigors of the instant mo- 
tion. The defendant should not now be 
permitted to ground a motion for summary 
judgment upon a contention which might 
have been presented, and which is contrary 
to its concession upon the trial and the 
appeal. See Sorenson v. Pyrate Corporation, 
65 F. 2d 982 (9th Cir. 1933). 


The defendant may not say that it was 
“abundantly clear . .. that National was 
amenable to suit in California and thus it 
mattered little at the trial whether the 
applicable New York statute was six years 
or three years.” (Affidavit of Charles F. 
Younes, Esa.4 July. 14561958.. p. 2)amebbis 
statement belies the conclusion of the Court 
of Appeals that it was clear as a matter of 
law only that the defendant was amenable 
to suit in New York. It was thus of con- 
trolling importance upon the trial and ap- 
peal whether the three-year or six-year 
statute applied. In the light of the eventual 
disposition of Gumbiner, a conclusion that 
the three-year New York statute applied 
in the instant case would have been com- 
pletely dispositive hereof. 


The attorneys for the defendant have 
been vigilant to seize upon and to exploit 
thoroughly the points of law which have 
been favorable to them throughout the 
course of this action. It stretches credulity 
to think that they would have voluntarily 
and eagerly placed all their eggs in one 
basket in conceding that the New York 
six-year statute applied. This they would 
now have the Court believe. The conten- 
tion is negated by two principal points: (a) 
The defendant argued in its Brief After 
Trial before Judge Galston that the instant 
action was barred even under the New York 
six-year statute; (b) The defendant’s attack 
in Gumbiner was persistently aimed at show- 
ing that that cause was barred under both 
the California and New York statutes. It 
is pointless to think that the defendant 
would have maintained such a position in 
Gumbiner, and at the same time would have 
relied solely on the bar of the California 
statute in this action. As stated by the 
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defendant in its brief in opposition to. the 
petition for writ of certiorari in Gumbiner: 


“All of the stock of the petitioner here 
and the respondent Bertha Building Cor- 
poration in No. 761 was owned by one 
H. L. Gumbiner. The complaints in the 
two actions were filed on the same day 
and the actions were consolidated for 
the trial of defendant’s statute of limita- 
tions defense. The respondent here is the 
petitioner in No. 761 and it was the only 
defendant in each case, the statute of 
limitations being an admitted bar as to 
all the alleged co-conspirators. The is- 
sues tried below were whether National 
Theatres Corporation could have been 
sued in California for three years or in 
New York for six years after the causes 
of action accrued. The District Court 
dismissed both complaints as barred by 
the three-year California statute. It also 
held that the complaint of the petitioner 
Gumbiner Theatrical Enterprises was 
barred by the six-year New York statute 
and should be dismissed for that reason 
as well. Plaintiffs in both cases appealed 
to the court below and the appeals were 
heard together on one record, * * *” 
(Footnote, pp. 1-2.) 


Such being the relationship between the two 
cases the positions taken and the determina- 
tion reached in Gumbiner may properly be 
examined in evaluating the situation in the 
case at bar. 


[Decision of Higher Court] 


3. The ultimate disposition on rehearing 
by the Court of Appeals in the instant case 
and in Gumbiner may only be rationalized 
with a holding by that Court that the six- 
year New York statute of limitations applies 
herein. That being so, such a holding must 
be regarded as an adjudication of that issue 
for the purposes of this case. The “law of 
the case” when used to express the duty of 
a lower court to follow what has been de- 
cided by a higher court at an earlier stage 
of a case, applies to everything decided, 
either expressly or by necessary implication. 
Munro v. Post, supra. 


[Conflicting Decisions] 


4. The current motion for summary 
judgment appears to have been inspired by 
the decision of Judge Levet in Banana Dis- 
tributors, Inc. v. United Fruit Co. [1957 Trapr 
Cases § 68,881], 158 F. Supp. 160 (D. C. 
S. D. N. Y. 1957), applying the three-year 
New York statute of limitations in a case 
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such as that at bar. This decision is in 
square conflict with the previous decision 
rendered in the same Court by Judge Ryan 
in Leonia Amusement Corp. v. Loew's Inc. 
[1952-1953 TrapE Cases { 67,592], 117 F. 
Supp. 747 (D. C. S. D. N. Y. 1953), and is 
not regarded as a sufficient basis for the 
exercise of whatever discretion this Court 
might have to decline to follow what is 
believed to be the law of the case herein. 
While Judge Levet distinguished the initial 
decision by the Court of Appeals in the 
instant case in arriving at his conclusion 
that Section 49(3) of the New York Civil 
Practice Act governs this type of case, it is 
not clear that Judge Levet had the decision 
of the Court of Appeals on rehearing before 
him (Banana Distributors was decided thirty- 
five days after the decision on rehearing 
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in Bertha, but Judge Levet does not discuss 
the portions of the decision relied on here- 
in), nor is it clear that Judge Levet would 
have pursued the same course if faced with 
the facts of the instant case. 


[Summary Judgment Denied] 


The defendant’s motion for summary 
judgment will be denied. Of course, noth- 
ing contained herein is to be construed as a 
determination de novo that the six-year 
statute of limitations is to be applied in cases 
of this nature, nor that I would apply the 
three-year statute of limitaions if free to do 
so. Having determined that the law of the 
case is to be applied herein, I feel con- 
strained to apply it, in this instance, without 
inquiry into the merits of the motion. 


Settle order on notice. 


[7 69,167] Aladdin, Inc. v. Krasnoff et al. 
In the Supreme Court of Georgia. No. 20209: Decided October 10, 1958. 


Georgia Antitrust Laws 


Combinations and Conspiracies Under State Antitrust Laws—Employee’s Contract 
Not to Compete With Employer—Legality.—In an action by an employer to enjoin an 
employee from violating a restrictive covenant of an employment contract which provided 
that the employee would not, for a period of two years following the term of his employ- 
ment, engage in the operation of a janitor supply business in Greater Atlanta, Georgia, 
the covenant was held to be valid since it was reasonably limited as to time and area. 
A second restrictive covenant, however, which provided that the employee would not dis- 
close the names or addresses of present, past, or potential customers of the employer was 
too broad in scope to be considered as a mere reasonable and partial restraint of trade. 
It was unlimited as to either time or territory and sought to include all of the employer’s 
customers from the time of its incorporation until it should cease to do business. That 
covenant was an attempt at a general restraint of trade and, therefore, was unenforceable. 


See Combinations and Conspiracies, Vol. 1, { 2319.12. 
For plaintiff in error: Bird & Howell, and Robert L. Foreman, Jr., Atlanta, Ga. 
For defendants in error: Samuel L, Eplan, Atlanta, Ga. 


janitor supply or sanitary supply business 


[Contract Not to Compete] 
or of a business selling or repairing steam 


Mos.zy, Justice [Jn full text]: The excep- 


tion here is to a judgment sustaining a gen- 
eral demurrer to a petition, which sought to 
enjoin Robert Merrill Krasnoff from violat- 
ing the restrictive covenants of an employ- 
ment contract, and Bernard Cristal from 
aiding and abetting such violation. The 
contract provided that the employee would 
not for a period of two years following the 
term of his employment with the petition- 
ers, “. . . engage in or take part in any 
manner in the ownership or operation of a 
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cleaners, hydraulic jacks or similar equip- 
ment, such restriction to apply in the terri- 
tory assigned to second party in Paragraph 
3 of this agreement,” to wit: “. . . accounts 
in Greater Atlanta, Georgia, as assigned to 
second party from time to time”; and would 
GOW . during the continuance of this 
agreement or after its termination, disclose 
to any person, firm or corporation any 
portion or all of the names and/or ad- 
dresses. of present and past customers and 
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potential customers of first party [plain- 
tiff] without the prior written consent of 
first party.” Held: 


1. While contracts in general restraint 
of trade are void (Code § 20-504), a con- 
tract concerning a lawful and useful busi- 
ness in partial restraint of trade and rea- 
sonably limited as to time and place is not 
void. Black v Horowitz, 203 Ga. 294(1) (— 
S. E. 2d —), and cases cited. Unquestion- 
ably, the restraint as to entering a compet- 
ing business for two years is, as to time, 
reasonable (Shirk v, Loftis Bros. & Co., 148 
Ga. 500, — S. E, 2d —; Nelson v. Woods, 
205 Ga. 295, S. E. 2d —; Northeast Ga. 
Artificial Breeders Ass'n v. Brown, 209 Ga. 
547, — S. E. 2d —; Breed v, National Credit 
Ass'n, 211 Ga. 629 — S. E. 2d —); and the 
limitation as to area, “ accounts in 
Greater Atlanta assigned to 
party . .” is also reasonable and the re- 
striction is valid and enforceable. Black v. 
Horowitz, 203 Ga. 294(2) (— S. E, 2d —). 
See also Kirshbaum v. Jones, 206 Ga. 192 
(— S. E. 2d —), where this court held valid 
an employment agreement which, without 
stating an express territorial limitation, 
restricted the employee for a period of one 
year from soliciting the employee’s custom- 
ers whom the employee had served during 
his employment. 


[Restraint of Trade] 


2. The second restrictive covenant, re- 
garding the disclosure of the names and ad- 
dresses of past, present, and potential cus- 
tomers of the plaintiff, is too broad in scope 
to be considered as a mere reasonable and 
partial restraint of trade. It is unlimited 
as to either time or territory and seeks to 
include all of the employer’s past, present, 
and potential customers. Conceivably, this 
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would include all of plaintiff’s customers 
from the time of its incorporation to that 
time in the unforeseeable future when it 
shall cease to do business. This covenant is 
an attempt at the general restraint of trade 
and, as such, is unenforceable. 

3. Where, as here, the two restrictive 
covenants are divisible, the first, which is 
valid, may be enforced even though the 
second is invalid. Hood v. Legg, 160 Ga. 620 
(4) (— S. E. —); Kessler v. Puritan Chemi- 
cal Co., 213 Ga. 845 (— S. E. 2d —). The 
petition stated a cause of action as to the 
first covenant that the employee would not 
enter a described type of business for a 
two-year period within a defined territory; 
and, this being true, it also stated a cause 
of action against the defendant Bernard 
Cristal, who, it was alleged, had knowledge 
of such restrictive covenants and was aiding 
and abetting the defendant Krasnoff in such 
violation. Luke v. DuPree, 158 Ga. 590 (— 
S. E. — ); National Linen Service Corpora- 
tion v. Clower, 179 Ga. 136 (— S. E. —); 
Kirshbaum v. Jones, 206 Ga. 192 (— S. E. 
—). Accordingly, the trial court erred in 
sustaining the general demurrer to the peti- 
tion and in denying the temporary restrain- 
ing order. See Sirota v. Kay Homes, Inc., 
208 Ga. 113(1) (— S. E. 2d —); Washington 
Nat. Ins, Co. v. Mayor & Aldermen of Savan- 
nah, 196 Ga. 126(1) (— S. E. 2d —). 


[Judgment Reversed] 


Judgment reversed. All the Justices con- 
cur, except DuckwortH, Chief Justice, and 
Wyatt, Presiding Justice, who dissent. 


[Dissent] 


Wyatt, Presiding Justice: I dissent for the 
reason I do not know what the Greater 
Atlanta area 1s. 


[] 69,168] Union Carbide Corporation v. Commuters Hardware Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part ITI. 
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N. Y. L. J., No. 78, Page 12. Dated October 21, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses to Enforcement Action— 
Offer to Return Goods to Fair Trader—aA fair trader’s enforcement action may be 
settled by the defendant’s return of the merchandise on hand and discontinuance of the 
sale thereof, if the fair trader consents to accept a return satisfactory to the defendant 
and if the defendant will consent to a final order. 


See Fair Trade, Vol. 1, J 3460.34. 
| 69,168 
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[Fair Trade Action] 

GREENBERG, Judge [Jn full text]: Plaintiff 
moves for temporary injunction in enforce- 
ment of the Feld-Crawford Act. The de- 
fendant appeared in person and offered to 
return the merchandise on hand and to dis- 
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consents to accept a return satisfactory to 
defendant and defendant will consent to a 
final order, it may be settled. Otherwise 
the motion is granted with bond in the sum 
of $250, order to be settled on five days’ 
notice. 


continue the sale thereof. If plaintiff 


[69,169] The International Nickel Company, Inc. v. Ford Motor Company and 
Caswell Motor Company, Inc. 


In the United States District Court for the Southern District of New York. Civ. 
78-76. Filed September 26, 1958. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Patent Infringement Action—Defenses 
—Alleged Misuse of Patent—Assignment of Improvement Patents.—In an action charging 
an automobile manufacturer with infringing a nodular iron patent by making and selling 
nodular iron crankshafts, and charging an automobile dealer with infringing the patent 
by using and selling automobiles equipped with such crankshafts, the contention that 
the patent was unenforceable because of alleged misuse was rejected on the ground that the 
patentee’s licensing agreements were a reasonable utilization of the patent. Under 
the patent license agreements, the licensees “licensed-back” to the patentee any discovery 
or invention which involved an improvement of the patent. While such agreements are 
illegal when used to fix prices or to allocate markets and fields of manufacture, they are 
not illegal per se. In the instant case, there was no evidence of such restraining uses, the 
patentee sub-licensed the improvements to all licensees of its own patents at no additional 
royalty, and licenses were offered to all qualified applicants at reasonable rates and on a 
non-discriminatory basis. Licensees were required to license back only patents which 
could not be exploited without risking infringement of the basic patent, so the patentee’s 
control of the industry was not substantially increased. Its dissemination of the improve- 
ments might well have increased rather than decreased competition. Also, the patentee’s 
monopoly of the business of licensing the practice of its patents was a legal monopoly 
within the four corners of the patent. 


See Combinations and Conspiracies, Vol. 1, § 2013.390; Monopolies, Vol. 1, 2580.30. 
For the plaintiff: Charles H. Walker and Sullivan & Cromwell, by George C. Sharp, 


John F. Dooling, Jr., and Anthony William Deller (John N. Cooper, Rynn Berry, Henry 
J. Zafian, Stuart A. White, Donald E. Degling, and David W. Plant, of counsel). 


For the defendants: Kenyon & Kenyon, by Theodore S. Kenyon, Ralph L. Chappell, 
John A. Reilly, James H. Callahan, and Richard A. Huettner; and Hughes, Hubbard, 
Blair & Reed, by L. Homer Surbeck, Otis Pratt Pearsall, and Howard A. Levine (Robert 


G. Harris, of counsel). 

Irvine R. Kaurman, District Judge [Jn 
full text except for omissions indicated by 
asterisks]: 


quest and consent of the parties the case 
was referred to the Honorable Simon H. 
Rifkind as Special Master to take evidence 
and report his findings of fact and conclu- 
sions of law. On February 11, 1958, the 
Master filed his report holding all of the 
contested claims valid and infringed. Pur- 
suant to motions for confirmation and modi- 
fication, this report is now before the Court 
for review. 

The patent in issue covers a cast ferrous 
alloy, variously referred to as a nodular iron, 
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I. BAcKGROUND 
[Patent Infringement] 


International Nickel Co., Inc., (hereinafter 
INCO) plaintiff in this action, filed a com- 
plaint on August 14, 1952 alleging infringe- 
ment by the defendants of 15 claims of its 
product patent for cast ferrous alloy, 
#2485760 issued October 25, 1949. By re- 
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ductile iron, spheroidal iron and S. G. iron. 
For purposes of consistency I shall en- 
deavor to employ the same terminology 
used by the Master and will hereafter refer 
to the patented product as nodular iron. 


Defendant Ford Motor Company is charged 
with wilful and deliberate infringement by 
manufacture, use and sale of nodular iron 
crankshafts. 


Defendant Caswell Motor Company, Inc., 
a Ford dealer in New York City, is accused 
of having infringed by using and selling 
Ford cars equipped with nodular iron crank- 
shafts.’ 
[Answer] 


Defendants’ answer denied infringement 
and claimed that the patent was invalid in 
form and substance, anticipated by the prior 
art and unenforceable because of alleged 
misuse. Defendants also interposed a coun- 
terclaim seeking a declaratory judgment of 
invalidity and non-infringement. 

OK Ok 


VI. 


I come now to Ford’s contention that, 
even if infringed, the patent is unenforce- 
able because INCO has misused it “by a 
licensing system which discourages applica- 
tion for patents and which virtually fore- 
closes the development of any competitive 
system of licensing.” The misuse defense 
was rejected by the Master. With this con- 
clusion I am in agreement. 


MISUSE 


[Improvement Patents] 


Under INCO’S license agreements, li- 
censees grant licenses to INCO on any dis- 
covery or invention of the licensee involving 
“an improvement on any product or process 
covered by a patent included in ‘INCO’S 
Patent Rights,’ or any new or improved 
process, ‘Addition Agents’ or ‘Devices or 
Apparatus’ for the production of any such 
product or improvement thereon : 
Under the terms of the agreement, INCO 
sub-licenses the improvement to all licensees 
of its own patents at no additional royalty. 
Upon termination of the agreement, due to 
the expiration of INCO’S own patents, all 
licensees may continue to practice the im- 
provement patents royalty free. In 1955, 


1 The principal defendant is concededly Ford 
and the Master’s Report made little mention 
of the defendant Caswell. Concluding. that 
Caswell’s status as to infringement was basically 
the same as Ford’s, except as to the date from 
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the form of the agreement was altered to 
make the license-backs non-exclusive, i.e. 
the licensees retain the right to sublicense 
their own improvement patents to others. 


[License-Back Provisions—Legality] 


That license-back provisions are not ille- 
gal per se was established beyond cavil by 
Transparent-Wrap Machine Corp. v. Stokes & 
Smith Co. [1946-1947 Trapve Cases 57,532], 
329 U. S. 637 (1947). True it is, that license 
agreements will not be upheld where they 
are used in violation of the anti-trust laws 
to perpetuate control over an industry long 
after the expiration of the basic patents or 
where “through patent pools or multiple 
licensing agreements the fruits of invention 
of an entire industry might be systemati- 
cally funneled into the hands of the original 
patentee.” Similarly such agreements which 
tend to stifle research are antagonistic to 
the underlying policies of the patent laws. 


Thus, license-backs and pooling agree- 
ments are illegal when used to fix prices. 
United States v. General Electric Co. [1948- 
1949 TRADE Cases { 62,318], 80 F. Supp. 989 
(S. D. N. Y. 1948) ; United States v. General 
Electric Co. [1948-1949 Trape Cases { 62,352], 
82 F. Supp. 753 (D. N. J. 1949); United 
States v. Line Material Co. [1948-1949 TraprE 
CAsES § 62,225], 333 U. S. 287 (1948), or to 
allocate markets and fields of manufacture. 
Hartford Empire Co. v. United States [1944- 
1945 Trape Cases § 57,319], 323 U. S. 386 
(1945) ; United States v. Imperial Chemical 
Industries [1952 TrapvE Cases { 67,282], 105 
Bo Suppy 215. (Sa DaN ays 1952) se Butatherc 
is no evidence here of such restraining uses 
of the INCO license-backs and in their 
absence the license-backs are a reasonable 
utilization of INCO’S patents. See Cutter 
Laboratories v. Lyophile-Cryochem Corp. 
[1950-1951 Trape Cases { 62,542], 179 F. 2d 
80 (C. A. 9, 1949); United States-v. Birdsboro 
Steel Foundry & Mach. Co. [1956 Traber 
Cases { 68,293], 139 F. Supp. 244 (W. D. 
Pa. 1956); United States v. E. I. duPont de 
Nemours & Co. [1953 TRavE Cases J 67,633], 
118 F. Supp. 41 (D. Del. 1953) affirmed 
351 U. S. 377 (1956) [1956 Trape Cases 
J 68,369]. 


which damages would be computed, the Master 
directed himself primarily. to the arguments 
presented by Ford. I shall do likewise. 

kok Ok , 
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[Effect on Competition] 


A fair reading of the agreements discloses 
that the licensees are required to license 
back only patents which could not be ex- 
ploited without risking infringement of 
INCO’S basic patent. I fail to see how 
INCO’S control of the industry is thus sub- 
stantially increased. Stokes & Smith Co. v. 
Transparent-Wrap Mach. Co. [1946-1947 
TRADE Cases { 57,560], 161 F. 2d 565 (C.C.A. 
2, 1947); United States v. E. I. duPont de 
Nemours & Co. supra. Anyone wishing to 
practice one of these improvements without 
the risk of infringement would have to 
come to INCO for a license regardless of 
who held the rights to the improvement. 
In effect then, much of the control over the 
improvements during the life of the basic 
patent which INCO gains by the license- 
backs it already has by virtue of its basic 
patent. On the other hand the INCO 
agreements assure that improvements will 
be disseminated throughout the long list of 
INCO’S licensees without extra charge. 
The net effect may well be to increase rather 
than to decrease competition. See Trans- 
parent-Wrap Machine Corp. v. Stokes & 
Smith Co., supra. 


Upon the expiration of INCO’S own pat- 
ents its licensees will be permitted under 
the terms of the agreements to practice all 
of the acquired improvement patents roy- 
alty free. In this respect the INCO agree- 
ments are more liberal than that in the 
Transparent-Wrap Mach. Corp. case, and are 
unlikely to result in any unreasonable re- 
straint of competition. 


I find Ford’s allegations further negated 
by the fact that INCO’S licenses are offered 
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to all qualified applicants at reasonable rates 
and on a non-discriminatory basis. Indeed, 
it was to INCO’S vital interest to secure 
the widest dispersion of its patented knowl- 
edge. For, as the Master emphasized, 
INCO is not a producer of nodular iron. 
In this field it lives by its royalties. 


[Legal Monopoly] 


Ford, however, argues that INCO’S status 
as a non-producer is irrelevant. It reasons 
that INCO is in the business of licensing 
“know how” and that it is this business 
that INCO has monopolized. I find this 
argument unconvincing. Certainly INCO 
has monopolized the business of licensing 
the practice of its patents... But that isa 
legal monopoly within the four corners of 
the patent. Further, the license-backs do 
not give INCO’S nodular iron the extra 
leverage in its competition with rival metals 
and processes that they would first appear 
to afford. I realize that every improvement 
added to the INCO package makes that 
package more attractive vis-a-vis other li- 
censors’ wares. But, to a great extent, this 
is inevitable no matter who actually pos- 
sesses the improvement patent. 


[Research] 


I need devote little discussion to the 
allegation that the license-backs have stifled 
research. The Master found that consid- 
erable research has been conducted by 
licensees and that, any claim that absent 
the agreement, there would have been 
greater research is mere conjecture. This 


conclusion is supported by the record. 
x Ok OX 
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Sherman Antitrust Act 


Monopolies—Practices—Acquisition and Accumulation of Patents—Legality.—The 
mere accumulation of patents, regardless of the number, may not be condemned as illegal 
under the antitrust laws in the absence of some evidence that they were misused to 
unlawfully extend the patent monopoly. This principle is particularly applicable where, 
as in the instant case, most of the unexpired patents cover inventions conceived and 
developed by employees under an established research program. The defendant, a manu- 
facturer of movable eyes for dolls and other toys, had been in business for many years 
and had acquired and accumulated many patents, all of which, except twenty, had expired. 
It appeared that all but three of the unexpired patents resulted from research and develop- 
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ment by the defendant’s employees. There was no evidence that the defendant misused 
the patents to unlawfully extend its monopoly. The institution of patent infringement 
suits could not be regarded as such evidence. 


See Monopolies, Vol. 1, { 2610.500. 


Monopolies—Practices—Institution of Patent Infringement Suits—Legality.—The in- 
stitution of suits for patent infringement may not be condemned as a violation of the 
antitrust laws in the absence of persuasive evidence that the suits were sham and brought 
for the purpose of stifling competition. The defendant, a manufacturer of movable eyes 
for dolls and other toys, had instituted nine suits for patent infringement. Of this number, 
six were instituted between 1954 and 1956, inclusive. These suits resulted in judgments 
favorable to the defendant, two after trials of the actions on the merits, and three on 
consent. Three suits were pending, and another pending suit was settled. In one of the 
cases in which the defendant prevailed in the trial of the action on the merits, the decision 
of the trial court was reversed. Such a record does not support the inference that the 
litigation was sham, and there was no evidence that it was sham. Patents are presumed 
to be valid, and the defendant had a right under the patent laws to protect them against 
infringement. The right of a patent owner to maintain appropriate suits for infringement 
without being adjudged guilty of a misuse of the patents is established by Section 271(d) 
of the Patent Code (Title 35, United States Code). 


See Monopolies, Vol. 1, J 2610.525. 


Monopolies—Practices—Price Reduction—Legality—A manufacturer’s reduction of 
its prices on competitive articles of manufacture was not in and of itself illegal under 
the antitrust laws. The very right to compete in a free market presupposes a right to 
lower prices in good faith to meet the prices of one’s competitors on comparable articles 
of manufacture. There was no evidence that the price reductions were not effected in 
good faith and for the purpose of meeting competition or that, for example, prices were 
either below cost or unreasonable in the light of competitive conditions. Also, the evidence 
would not support a finding that the manufacturer had launched a price war and had 
wilfully engaged in price discrimination for the purpose of eliminating a competitor. 


See Monopolies, Vol. 1, { 2610.620. 


Monopolies—Monopolization—Dominance in Field—Legality—Although a manufac- 
turer of movable eyes for dolls and other toys attained a position of dominance in its 
field, evidence did not support a determination that this position was attained illegally. 
The law does not make the mere size of a corporation, however impressive, or the 
existence of unexerted power on its part, an offense, when unaccompanied by unlawful 
conduct in the exercise of its power. The only power which the manufacturer appeared 
to have exercised was in the institution of suits for patent infringement, and this it had 
a right to do to protect a lawful monopoly granted under the patent laws. 


See Monopolies, Vol. 1, J 2510.200, 2530.40, 2610.525. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Proof— 
Injury to Business or Property—A manufacturer’s claim for damages under Section 4 of 
the Clayton Act was insufficient because the manufacturer failed to sustain its burden of 


proving an injury to either its business or property of which the conduct of the defendant 
was the proximate cause. 


See Private Enforcement and Procedure, Vol. 2, J 9009.275. 


Private Enforcement and Procedure—Suit for Injunctive Relief—Necessary Proof— 
Threatened Loss or Damage——A manufacturer’s claim for injunctive relief under Section 
16 of the Clayton Act was insufficient since the manufacturer did not prove threatened 
loss or damage. The statute does not vest in a private litigant the right to redress a 
public wrong; this right is reserved to the several district attorneys of the United States, 
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who act under the direction of the Attorney General. A private plaintiff may obtain in- 
junctive relief only on a showing of threatened loss or damage of a sort personal to the 


plaintiff. 


See Private Enforcement and Procedure, Vol. 2, J 9022.50. 


, Private Enforcement and Procedure—Suit for Civil Damages—Right to Maintain 
Suit for Violation of Section 3, Robinson-Patman Act.—A claim for relief asserted by a 
manufacturer under Section 3 of the Robinson-Patman Price Discrimination Act was 
dismissed because a private party has no cause of action under the section. 


See Private Enforcement and Procedure, Vol. 2, { 9011.700. 
For the plaintiff: Harry B. Rook, Newark, N. J.; and Kirschstein, Kirschstein & 


Ottinger, New York, N. Y. 


For the defendant: Steelman, Lafferty & Rowe, Newark, N. J.; and James & Franklin, 


New York, N. Y. 
Opinion 
[Patent Infringement Suit] 


SmirH, District Judge [In full text except 
for omissions indicated by asterisks]: This is 
primarily and essentially a civil action under 
the patent laws, particularly Section 281, 
283 and 284, of Title 35 U. S.C. A., and 
the issues are those usual in litigation of 
this character. The plaintiff filed a com- 
plaint in which it charged the defendant 
with the infringement of Patent No. 
2,753,660, of which the plaintiff, as the 
assignee of one Harry Brudney, is ad- 
mittedly the owner. The defendant filed an 
answer and counterclaim; in the former it 
denied infringement and challenged the 
validity of the patent, and in the iatter it 
introduced two new causes of action. The 
defendant, in the first count of the counter- 
claim, charged the plaintiff with the in- 
fringement of Patent No. 2,657,500, of 
which the defendant, as the assignee of one 
Hans W. Samolewitz, is admittedly the 
owner. The plaintiff filed a reply and 
counterclaim; in the former it denied in- 
fringement and challenged the validity of 
the patent, and in the latter it introduced 
two new causes of action. We shall first 
direct our attention to the causes of action 
which are predicated on the patent laws; 
the other causes of action will be con- 


sidered separately. 
x ok Ok 


CLAIM FOR RELIEF UNDER THE 
ANTITRUST LAWS 
[Nature of Claim] 


The plaintiff has included in his reply to 
the counterclaim a claim for treble damages 
and injunctive relief under Section 2 of the 
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Sherman Act and Sections 4 and 16 of the 
ClaytongAct 15. W Saal cl >and, 
and Section 3 of the Robinson-Patman Act, 
(Sep S Ga Aw Ioan lne:plamtiteandede: 
fendant are admittedly competitors engaged 
in the manufacture of individual movable 
eyes for dolls and other toys; there is no 
evidence that the plaintiff is engaged in the 
manufacture of any other product. We note 
that the claim under the antitrust laws 
should have been stated in the original 
complaint. 


This claim, as it now stands, is predicated 
upon the allegations: first, that the defend- 
ant has accumulated and owns a number of 
patents, second, that the defendant has 
instituted a number of suits for patent 
infringement; third, that during the critical 
period the defendant engaged in a program 
of price reduction; and fourth, that the con- 
duct of the defendant was accompanied by 
the intent and design to unlawfully elimi- 
nate competition and to monopolize trade 
in the industry. The last allegation appears 
to rest primarily on conjecture; the evi- 
dence offered in support of the allegation 
is rather tenuous and is clearly insufficient 
to support it. 


[Accumulation of Patents] 


The defendant has been in business many 
years, and during iis existence has acquired 
and accumulated many patents, all of which, 
except twenty, have expired. It appears 
from the undisputed evidence that all but 
three of the unexpired patents resulted from 
research and development by the defend- 
ant’s employees; the other three were ac- 
quired by purchase. The subject matter of 
these patents, except those received in evi- 
dence in the patent phase of this litigation, 
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is not revealed by the evidence. It cannot 
be inferred, in the absence of evidence suf- 
ficient to support the inference, that all of 
these patents cover the individual movable 
eye, the commodity with which we are here 
concerned. 


The mere accumulation of these patents 
by the defendant, no matter how many, 
may not be condemned as illegal under the 
antitrust laws in the absence of some evi- 
evidence that they were misused to unlaw- 
fully extend the patent monopoly. Auto- 
matic Radio Co. v. Hazeltine Research Inc. 
[1950-1951 TrapEe CAsEs { 62,634], 339 U. S. 
827; Cole v. Hughes Tool Company [1954 
TRADE CASES { 67,857], 215 F. 2d 924, 933, 
934, cert. den. 348 U. S. 927. The principle is 
particularly applicable where, as here, most 
of the unexpired patents cover inventions 
conceived and developed by the employees 
of the defendant under an established re- 
search program. ‘There is no evidence in 
this case that the defendant misused the 
patents to unlawfully extend its monopoly 
unless the suits for infringement, herein- 
after discussed, may be so regarded. We 
are of the opinion that they cannot be so 
regarded. 


[Infringement Suits] 


The defendant, prior to the commence- 
ment of the present litigation, instituted 
nine suits for patent infringement; of this 
number, six were instituted between 1954 
and 1956, inclusive. These suits resulted in 
judgments favorable to the defendant, two 
after trials of the actions on the merits, 
and three on consent. There are three suits 
still pending; another pending suit was 
settled on terms not disclosed to the Court. 
It should be noted that in one of the cases 
in which the defendant prevailed in the 
trial of the action on the merits, the decision 
of the District Court was reversed. This 
record would hardly support the inference 
that the litigation in which the defendant 
engaged was sham, and there is no evi- 
dence that it was." 


The patents owned by the defendant are 
presumed to be valid, and the defendant 
had a right under the patent laws to pro- 
tect them against infringement. The institu- 
tion of the suits for patent infringement 
may not be condemned as a violation of 


1We have omitted the case of Markon v. 
Grubman, instituted in 1928. This litigation 
seems rather remote. 
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the antitrust laws in the absence of persu- 
asive evidence that the suits were sham 
and brought for the purpose of stifling 
competition. Cole v. Hughes Tool Company, 
supra, 934, et seqg.; Ronson Patents Corp. v. 
Sparklets Devices, Inc. [1953 TRapDE CASES 
{ 67,562], 112 F. Supp. 676, affd. 202 F. 2d 
87. There is no such evidence in this case. 
An inference of illegality may not be drawn 
from the mere fact that suits for patent 
infringement were prosecuted. 


The right of a patent owner to maintain 
appropriate suits for infringement without 
being adjudged guilty of a misuse of the 
patents is established by the patent laws. 
35 Ue (So GAZ 71 Cae ite iste cheneim 
provided: 


“No patent owner otherwise entitled to 
relief for infringement or contributory 
infringement of a patent shall be denied 
relief or deemed guilty of misuse or illegal 
extension of the patent right by reason 
of his having done one or more of the 
following: * * * (3) sought to enforce 
his patent rights against infringement or 
contributory infringement.” 

The plaintiff relies on the case of Kobe, 
Inc. v. Dempsey Pump Co. [1952 TRADE 
Cases § 67,312], 198 F. 2d 416, cert. den. 
334 U. S. 837. The cited case is clearly 
distinguishable from the present one. There 
the Court concluded that there was ample 
evidence that the defendant’s acquisition of 
the important patents in the field was 
coupled with a design to eliminate ac- 
tual and potential competitors. The rather 
meager evidence in this case will not sup- 
port a similar conclusion. 


[Settlement of Suits] 


The case of Margon Corporation v. Samco 
Products Corporation was terminated in 1947, 
on the entry of a consent judgment. The 
parties at that time entered into an agree- 
ment, under the terms of which one of the 
defendants, Samco Products Corporation, 
admitted that the patents in suit were valid 
and infringe and agreed to discontinue the 
infringements; this defendant further agreed 
to sell and deliver to the Margon Corpora- 
tion its full inventory of dolls’ eyes, raw 
material, etc. Another defendant, Rose Me- 
chanical Laboratories, a partnership, agreed 
to sell and deliver to the Margon Corpora- 
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tion all tools, dies, and equipment used in 
the manufacture of the infringements. The 
full consideration paid by the Margon Cor- 
poration was $95,000.00. It seems reason- 
able to assume that this represented the 
reasonable value of that which was sold. 
This assumption is predicated on paragraph 
5 of the agreement, which provides for the 
allocation of the purchase price. 


The said contract contained this specific 
provision: 


“The parties of the second part and each 
of them, covenant and undertake to dis- 
continue their manufacture and sale of 
any and all doll eyes or any tools, dies 
and jigs employed in the manufacture 
thereof, and they and each of them, fur- 
ther covenant, agree and undertake that 
they will not directly or indirectly resume 
or be engaged in any business relating to 
the manufacture or sale of doll eyes, any- 
where in the United States of America 
in the territory thereof east of the Mis- 
sissippi River, for and during the term of 
five years from the effective date of this 
agreement.” 


What effect, if any, this provision may have 
had on the competitive market at the time 
does not appear from the evidence; this 
fact becomes relatively unimportant. The 
contract expired in December of 1952, and 
it is difficult to perceive how it could have 
affected the competitive market during the 
critical period. The parties to the agree- 
ment have been at liberty to reenter the 
field as a competitor since the contract 
expired.’ 


The case of Margon Corporation v. Wins- 
low Metal Mfg. Corp. et al., was terminated 
in 1952, on the entry of a consent judgment. 
The parties at that time entered into a 
series of agreements, under the terms of 
which the Winslow Metal Mfg. Corp. and 
those affiliated with it, sold and delivered 
to Margon equipment, inventory, and two 
pending patent applications, for a_ total 
consideration of $125,000.00. There was no 
provision in these agreements which pre- 
cluded the Winslow Metal Mfg. Corp., from 
resuming the manufacture of dolls’ eyes; 
in fact, it appears that the said corporation 
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re-entered the field. It further appears that 
in 1956 it was adjudged guilty of patent 
infringement in a suit brought by the 
Margon Corporation. 


The case of Margon Corporation v. Com- 
position Novelty Co., was terminated in 1956, 
on the entry of a consent judgment. It 
appears from the testimony that under the 
terms of the settlement the defendant in 
that litigation paid to the Margon Cor- 
poration the sum of $6,000.00, in lieu of 
damages, and surrendered certain tools and 
equipment. It was agreed between the 
parties, however, that the tools and equip- 
ment would be returned to the Composition 
Novelty Co., upon expiration of the patents 
in suit. There was clearly nothing unusual 
about the agreement of settlement, since the 
defendant in that case apparently admitted 
validity and infringement. 


[Price Reduction] 


The only other complaint of the plaintiff 
is that the defendant reduced its prices on 
competitive articles of manufacture. This 
conduct was not in and of itself illegal. 
The very right to compete in a free market 
presupposes a right to lower prices in good 
faith to meet the prices of one’s competitors 
on comparable articles of manufacture. 
There is no evidence in this case that the 
price reductions were not effected in good 
faith and for the purpose of meeting com- 
petition; there is no evidence, for example, 
that the prices were either below cost or 
unreasonable in the light of competitive 
conditions. It should be noted that the 
absence of evidence concerning price poli- 
cies is due solely to the reluctance of both 
the plaintiff and defendant to furnish it. 
(See page 728 of the record.) 


The statement of the Court in Ben Hur 
Coal Co. v. Wells [1957 TRapE CASES 
{ 68,635], 242 F. 2d 481, at page 486, cert. 
den. 354 U. S. 910, is apposite. It was 
therein stated: 


“We cannot say, however, that a pricing 
policy based upon sound economics is 
inadmissible simply because it may result 
in the destruction of a competitor, for 
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2It appears from the testimony of Herman 
Bloom, Vice President of the Margon Corpora- 
tion, that prior to 1948, the defendant sold ap- 
proximately 80% of the dolls’ eyes. It further 
appears from his testimony that subsequent to 
1948, the defendant sold approximately 50% 
of the individual movable eyes. This witness 
claimed that the individual movable eye was 
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developed by his company. Whether the de- 
fendant’s dominance in the field was due to 
this or some other factor, the evidence does not 
disclose. He further testified that the competi- 
tors did not appear in the market until about 
1952 or 1953. A determination that the position 
of dominance was attained illegally would be 


based upon conjecture. 
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it is not within the scope or purpose of 
the antitrust laws to protect the business 
against loss in a competitive market. 
(Citation omitted.) One who reduces his 
prices in defense of his economic life 
cannot be guilty of eliminating competi- 
tion or his competitors.” 
Whether or not the price policies of the 
plaintiff and the defendant were based upon 
sound economics we cannot decide, and this 
because of the reluctance of the litigants to 
produce the evidence upon which such a 
decision could be made. 


The plaintiff relies on the case of Moore 
v. Mead’s Fine Bread Co. [1954 TRADE CASES 
J 67,906], 348 U. S. 115. The cited case is 
distinguishable from the present one. There 
the evidence was sufficient to support a 
factual determination that the defendant 
had launched a price war and had willfully 
engaged in price discrimination for the pur- 
pose of eliminating a competitor. The evi- 
dence in this case will not support such a 
determination. 


[Monopoly] 


The defendant undoubtedly attained a 
position of dominance in the field, but the 
evidence will not support a determination 
that this position was attained illegally. 


“The law, however, does not make the 
mere size of the corporation, however 
impressive, or the existence of unexerted 
power on its part, an offense, when unac- 
companied by unlawful conduct in the 
exercise of its power.” United States v. 
International Harvester Company, 274 U. S. 
693, 708; see also United States v. Steel 
Corporation, 251 U. S. 417, 451. 


The only power which the defendant ap- 
pears to have exercised was in the institu- 
tion of suits for patent infringement, and 
this it had a right to do, as we have here- 
tofore held, to protect a lawful monopoly 
granted under the patent laws. 


[Injury to Business] 


However, even if we assume that the 
defendant was guilty of monopolistic prac- 
tices, the claim for damages under Section 4 
of the Clayton Act, supra, must fail because 
of the failure of the plaintiff to prove a 
cause of action thereunder. The pertinent 
provision of the Act affords a remedy to 
any “person who shall be injured in his 
business or property by reason of anything 
forbidden in the antitrust laws.” The bur- 
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den was therefore upon the plaintiff to 
prove an injury to either his business or 
property of which the conduct of the de- 
fendant was the proximate cause. Hunier 
Douglas Corporation v. Lando Products [1956 
TRADE Cases { 68,386], 235 F. 2d 631, 637; 
Wolfe v. National Lead Company [1955 
TRADE CASES { 68,094], 225 F. 2d 427, 433; 
cert. den. 350 U. S. 915;' Turner Glass Cor- 
poration v, Hartford-Empire Co. [1948-1949 
TRADE Cases J 62,379], 173 F. 2d 49, 51, 52, 
cert. den. 338 U. S. 830; Shotkin v. Gen- 
eral Electric Co. [1948-1949 TrapE CASES 
1 62;041 | ode bcd 230.62 308mz 39 een 
plaintiff failed to sustain this burden; the 
record is completely devoid of any evidence 
which would sustain a determination that 
the plaintiff was injured in its business or 


property. 
[Threatened Loss] 


The claim for injunctive relief under Sec- 
tion 16 of the Clayton Act, supra, must like- 
wise fail, and for the same reason. An action 
under this section of the Act is governed 
by the established principles of equity. The 
plaintiff would be entitled to relief only 
upon proof of “threatened loss or damage.” 
There is no such proof in this case. The 
statute does not vest in a private litigant 
the right to redress a public wrong; this 
right is reserved to the several district 
attorneys of the United States, who act 
under the direction of the Attorney General. 


The statement of the Supreme Court in 
the case of United States v. Borden Com- 
pany [1954 Trane Cases J 67,754], 347 U. S. 
514, at page 518, is apposite. It is therein 
stated: 


“Section 15 of the Clayton Act, 15 U. S. C. 
§ 25, charges the United States district 
attorneys under supervision of the Attor- 
ney General, with the duty of instituting 
equity proceedings to prevent and restrain 
violations of certain of the antitrust laws, 
including price discrimination. Under 
§ 16 of the Act, 15 U. S. C, § 26, a pri- 
vate plaintiff may obtain injunctive relief 
against such violations only on a showing 
of ‘threatened loss or damage’; and this 
must be of a sort personal to the plaintiff.” 


The claim for injunctive relief must fail 
because of a further reason. The plaintiff 
prays generally that the alleged monopo- 
listic practices of the defendant be per- 
petually enjoined, but prays specifically that 
the defendant be enjoined from maintaining 
“any other action (on) * * * Letters 
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Patent No. 2,657,500, or any other Letters 
Patent, or * * * alleged trade secrets 
* * *” This relief, insofar as it relates 
to the patent and trade secrets in issue in 
the patent phase of this litigation, assuming 
that the plaintiff would have been entitied 
to such relief, is unnecessary. The threat 
of loss or damage, if any, ascribable to 
prospective suits, has been removed by the 
decision of this Court. There is no evi- 
dence that the plaintiff is threatened by any 
other litigation except, of course, the patent 
infringement suit now pending in the United 
States District Court for the Eastern Dis- 
trict of New York. We see no reason to 
interfere with this litigation. 

The plaintiff further prays that the de- 
fendant be enjoined from the prosecution 
of the counterclaims filed in this litigation. 
This relief is likewise unnecessary because 
the issues have been decided on the merits. 
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[Robinson-Patman Act, Sec. 3] 


The claim for relief asserted by the plain- 
tiff under Section 3 of the Robinson-Patman 
Act, supra, must be dismissed because the 
plaintiff has no cause of action thereunder. 
Nashville Milk Co. v. Carnation Company 
[1958 TravE Cases { 68,915], 355 U. S. 373. 
It might be observed further that there is 
no evidence that the defendant was guilty 
of any practices condemned by the Act. 

Sask 

Supplemental Opinion 

SmitH, District Judge [Jn full text]: The 
plaintiff has included in its reply'a claim 
against the defendant for unfair competi- 
tion. The claim is based primarily on the 
alleged monopolistic practices of the defend- 
ant which the pleading asserts “constitutes 
unfair methods of competition in com- 
merce.” This claim must fail for the same 
reason that the claim for relief under the 


antitrust laws was held to have failed. 


[7 69,171] James F. McManus v. Capital Airlines, Inc.; Allegheny Airlines, Inc.; 
Eastern Air Lines, Inc.; Trans World Airlines, Inc.; United Air Lines, Inc.; Braniff 
Airways, Incorporated; Delta Air Lines, Inc.; National Airlines, Inc.; Northeast Airlines, 
Inc.; Western Airlines, Inc.; Bonanza Air Lines, Inc.; Continental Air Lines, Inc.; Lake 
Central Airlines, Inc.; Piedmont Aviation, Inc.; Trans-Texas Airways, Inc.; The American 
Society of Travel Agents, Inc.; Evelyn C. Ryan and Joseph M. Ryan, Individually and 
as co-partners doing business under the trade name and style of Hempstead Travel Bureau 
and Travel Bureau of Hempstead. 


In the United States District Court for the Eastern District of New York. Civil 
No. 18689. Dated September 30, 1958. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Where Suit May Be 
Brought—Jurisdiction Over Corporations—Transacting Business in District.—In an action 
charging that airlines and others conspired in failing to approve the plaintiff’s application 
to become an authorized air travel agent, the United States District Court for the Eastern 
District of New York held that it did not have jurisdiction over five corporate airlines 
because they were not doing business in the District. The sale of tickets in the District 
did not of itself constitute doing business; therefore, the question of whether or not those 
selling the tickets were actually the agents or sub-agents of the airlines was of no 
significance. The airlines operated airplanes only in areas beyond the District and, even 
though a passenger could purchase a ticket in the District, he could not use it in the 
District. The airlines’ alleged participation in a cartel did not invest the Court with 
jurisdiction where they were not doing business. 


See Private Enforcement and Procedure, Vol. 2, J 9008.210. 


For the plaintiff: James F. McManus. 


For the defendants: Chadbourne, Parke, Whiteside & Wolff (Edward R. Neaher and 
Richard B. Steinmetz, Jr., of counsel) for Bonanza Air Lines, Inc., Continental Air Lines, 
Inc., Piedmont Aviation, Inc., and Western Airlines, Inc.; and James D. Walsh and 
Clark, Reed & Clark (Robert L. Clark and Ramsey Clark, of counsel) for Trans-Texas 
Airways, Inc. 
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[Jurisdiction over Defendants} 


BrRUCHHAUSEN, District Judge [Jn full 
text]: Plaintiff, James F. McManus, brought 
this action for treble damages against the 
defendants alleging that they conspired to- 
gether and violated the anti-trust laws in 
failing to approve plaintiff’s application to 
become an authorized Air Traffic Confer- 
ence travel agent. Defendants, Bonanza Air 
Lines, Inc., Continental Air Lines, Inc., 
Piedmont Aviation, Inc., Western Airlines, 
Inc., and Trans-Texas Airways, Inc., now 
move to dismiss the action and to quash the 
service of summons as to them upon the 
ground that the Court lacks jurisdiction 
over the persons of the defendants. 


[Clayton Act] 


Section 12 of the Clayton Act, 15 U. S. 
C. A. 22, provides as follows: 


“Any suit, action or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all process 
in such cases may be served in the dis- 
trict of which it is an inhabitant, or 
wherever it may be found.” 


[Location of Businesses | 


Defendants Bonanza and Continental are 
Nevada corporations with their principal 
offices in Las Vegas, Nevada and Denver, 
Colorado, respectively. Their operations are 
confined to certain western States. Defendant 
Piedmont is a North Carolina corporation 
with its principal office in Winston-Salem, 
North Carolina. Its operations are in States 
south of Washington, D. C. Defendant 
Western, a Delaware corporation, has its 
principal office in Los Angeles, California 
and operates between St. Paul, Minnesota 
and the west coast as well as in Canada 
and Mexico. Defendant Trans-Texas is a 
Texas corporation with its principal office 
in Houston, Texas. It operates in four 
southern States. The said five defendants 
were served with process at their principal 
places of business. 


[Business in District] 


The allegation of jurisdiction must be 
supported by proof. Hansen Packing Co. v. 
Armour & Co, [1932-1939 Trappe Casrs 
755,127], 16 F. Supp. 784. To support his 
allegation that the said defendants are 


{69,171 


Court Decisions 
McManus v. Capital Airlines, Inc. 


Number 113—92 
11-14-58 


doing substantial business in this district, 
plaintiff makes mention of their activities 
therein. He contends that the said defend- 
ants are doing substantial business within 
the district because of the fact that their 
tickets are issued and fares collected by 
employees and fellow operators of the Air 
Transport Association of America (ATA) 
and of the Air Traffic Conference Division 
(ATC) of the said Association, also by Joint 
Airlines Military Traffic Office (JAMTO) 
and licensed ATC ticket and travel agents 
throughout the district. Plaintiff further as- 
serts that said defendants are also doing 
business in this district in that they publish 
and file joint tariffs and advertise in and 
solicit business through the “Official Air- 
line Guide.” 
[Test] 


The test of whether or not a corporation 
is transacting business in a district is the 
practical, everyday business or commercial 
concept of doing business of any substan- 
tial character, United States v. Scophony 
Corp. [1948-1949 Trane CASES f 62,238], 
333 U. S. 795, 807. 


[Sale of Tickets] 


The activities alluded to by plaintiff all 
have to do with the sale of tickets in this 
district. Whether or not those selling the 
tickets are actually the agents or subagents 
of the five defendants is of no significance 
since the sale of tickets does not of itself 
constitute doing business. Philadelphia and 
Reading Railway Co. v. McKibbin, 243 U. S. 
264; MacInnes v. Fontainebleau Hotel Corp., 
decided by the United States Court of Ap- 
peals of the Second Circuit on July 25, 
1958, and not yet reported. 


In the McKibbin case, supra, Mr. Justice 
Brandeis, writing for the Court said: 


“Obviously the sale by a local carrier 
of through tickets does not involve a 
doing of business within the state by 
each of the connecting carriers. If it 
did, nearly every railroad company in the 
country would be ‘doing business’ in 
every state. Even hiring an office, the 
employment by a foreign railroad of a 
‘district freight and passenger agent to 
solicit and procure passengers and freight 
to be transported over the defendant’s 
line,’ and having under his direction ‘sey- 
eral clerks and various traveling pas- 
senger and freight agents,’ was held not 
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to constitute ‘doing business within the 
state.’ Green v. Chicago, B. & Q. R. Co. 
Z051UL SS; 530;" 


The said defendant airline companies 
operate only in areas beyond this district 
and even though a passenger may pur- 
chase a ticket here he cannot use it here, 
therefore the airlines cannot be held to be 
doing business in this district, 


a 


[Participation in Cartel] 


Nor does the defendants’ alleged partici- 
pation in a cartel, assuming but not con- 
ceding it, invest the Court with jurisdiction 
where they are not doing business. IJnde- 
pendent Productions Corp. v. Loew's, Incor- 
borated [1957 Trape Cases § 68,615], 148 
F, Supp. 460. 


[Eastman Kodak Case] 


While the plaintiff submitted no authority 
to support his position, he stated in oral 
argument that he considered that the East- 
man case (Eastman Kodak Company of New 
York v. Southern Photo Materials Company, 
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273 U. S. 359) was helpful.’ The said action 
was commenced by the Photo Company in 
the District of Georgia. The Eastman Com- 
pany sought dismissal upon the ground that 
it was not doing business there. It was 
established that for many years prior to the 
commencement of the action, Eastman had 
carried on interstate trade with dealers in 
Georgia, to whom it sold and shipped ma- 
terials from New York. It also employed 
salesmen who travelled to Georgia and 
solicited and obtained orders. Under these 
circumstances, the Court held that East- 
man was doing business in Georgia. It is 
abundantly clear that Eastman was oper- 
ating and conducting its business in Georgia. 
On the other hand, it likewise is clear that 
the aforementioned five defendants in the 
case at bar at no time conducted their busi- 
ness, consisting of the operation of air- 
planes, in this district. 


[Motions Granted] 


The defendants’ motions are granted. 
Submit orders. 


[ 69,172] Sperry Rand Corporation v. Nassau Research and Development Associ- 
ates, Inc., The Narda Microwave Corporation, The Narda Manufacturing Corporation, 
and John C. McGregor, Defendants; and Peerless Instrument Co., Inc., Carl A. Frische, 
Samuel C. Yeaton, and W. G. Neumann, Additional Defendants on Counterclaim. 


In the United States District Court for the Eastern District of New York. 
No. 16151. Dated October 7, 1958. 


Civil 


Sherman Antitrust Act 


Combinations and Conspiracies—Elements and Proof of Conspiracy—Necessity of 
Overt Act—Conspiracy Within Single Corporation—In a patent infringement action, an 
allegation in a counterclaim that a company was forced to withdraw its financial participa- 
tion in the counter-claimant by the plaintiffs threats to terminate its business relationship 
with the company indicated that such company was a victim of the plaintiff's action rather 
than a co-conspirator. Also, individuals employed by the plaintiff could not be included 
as defendants to the counterclaim since a corporation conspiring with its employees would, 
in effect, be conspiring with itself. An allegation that the plaintiff made certain statements 
to another organization concerning its intention to put one of the defendants out of busi- 
ness, and that it would be unwise to make purchases from that defendant, was stricken 
because it did not mention specific overt acts or injuries. 


See Combinations and Conspiracies, Vol. 1, { 2005.390, 2005.395, 2005.400. 


Private Enforcement and Procedure—Antitrust Violations as Defenses—Counter- 
claims—Necessary Parties.—In a patent infringement action, the defendants failed to show 
that additional parties were necessary for the granting of complete relief on a counterclaim 
which was based on an alleged conspiracy between the plaintiff and another company. 
The other company was stricken as a defendant on the counterclaim since the allegation 
that it had been forced to withdraw its financial participation in the counter-claimant 
because of the plaintiff's threats indicated that it was a victim of the plaintiff’s action rather 
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than a co-conspirator. Also, individuals employed by the plaintiff were stricken as defend- 
ants on the counterclaim since a corporation conspiring with its own employees would, 
in effect, be conspiring with itself. 


See Private Enforcement and Procedure, Vol. 2, J 9046.60. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Patent Infringement Action—Counterclaim— 
Right to Maintain Suit for Violation of Section 3, Robinson-Patman Act.—In a patent 
infringement action, the defendants’ allegation in a counterclaim that the plaintiff discrimi- 
nated in sales prices in violation of 15 United States Code 13a, Section 3 of the Robinson- 
Patman Price Discrimination Act, was stricken on the ground that a private cause of 
action does not lie for practices in violation of that statute. The contention that another 
statute was at issue, and that the statute indicated in the pleadings was a typographical 
error, was rejected on the ground that if there was an error, the procedure for correction 


was not proper. 


See Private Enforcement and Procedure, Vol. 2, J 9011.700, 9011.710. 


For the plaintiff and additional defendants, Frische, Yeaton and Neumann: Brumbaugh, 
Free, Graves & Donohue (Dana M. Raymond and Frank W. Ford, Jr., of counsel). 


For the defendants: Delavan Smith (Edwin S. Shapiro and Hilda Polak, of counsel). 
For prior opinions of the U. S. District Court, Eastern District of New York, see 


1957 Trade Cases {| 68,786, 68,737, and 68,658. 


[Patent Infringement Action] 


BRUCHHAUSEN, District Judge [In full 
text]: This action was brought by plaintiff 
for alleged infringement of certain patents. 
The action was commenced in January 1956. 
Defendants’ motion for leave to file an 
amended answer and counterclaim was de- 
nied without prejudice in March 1957. De- 
fendants then filed a second amended answer 
and counterclaim in March 1957 and plain- 
tiff’s motion to dismiss was substantially 
granted by Judge Byers, Sperry Rand Cor- 
poration v. Nassau Research and Development 
Associates, Inc. [1957 TrapE Cases { 68,737], 
152 F. Supp. 91. 


[Additional Defendants] 


Plaintiff filed an amended and _ supple- 
mental complaint adding two additional 
patents to the action and naming two addi- 
tional corporations as defendants. The de- 
fendants filed an answer thereto with a 
counterclaim. On May 16, 1958, Judge 
Rayfiel signed an ex parte order whereby 
Peerless Instrument Co., Inc., Carl A Frische, 
Samuel C. Yeaton and W. G. Neumann 
were made defendants to the counterclaim. 


[Motions] 


Plaintiff now moves to vacate the ex parte 
order, strike the counterclaim and the de- 
fense to plaintiff's amended and supple- 
mental complaint. 
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[Conspiracy Alleged] 


To include additional defendants, movant 
must demonstrate that said defendants are 
necessary parties for the granting of com- 
plete relief on the counterclaim. Rule 13(h) 
Federal Rules of Civil Procedure. Defend- 
ants have not shown such necessity. The 
counterclaim is based on an alleged con- 
spiracy between Sperry and Peerless. De- 
fendants allege that Sperry by threatening 
to terminate their business relationship 
forced Peerless to withdraw its financial 
participation in defendant Nassau, thus in- 
dicating that Peerless would be a victim of 
Sperry’s action rather than a co-conspirator. 


As to the added defendants Frische, 
Yeaton and Neumann, Judge Byers ruled 
that a corporation conspiring with its own 
employees would in effect be conspiring with 
itself, citing Nelson Radio and Supply Co., 
Inc. v. Motorola, [1952 TrapE Cases { 67,386], 
200 F. 2d 911. 


Defendants base their efforts to include 
said defendants in this counterclaim on the 
inclusion of Peerless as a defendant and an 
alleged conspiracy with Peerless. Since 
Peerless should be stricken as a defendant 
said contention is invalid and the ex parte 
order should be vacated. 


As to the counterclaim, these allegations 
were presented to Judge Byers therefore 
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the Court’s ruling must be followed and 
paragraphs 39, 40, 46 and 47 should be 
stricken. 

[Overt Acts—Injury] 


Paragraph 45 sets forth that in further- 
ance of the alleged conspiracy, certain state- 
ments were made to the Bureau of Aero- 
nautics concerning Sperry’s intention to put 
Nassau out of business and that it would 
be unwise to make purchases from Nassau. 
The allegation does not include mention of 
specific overt acts or injury and therefore 
must be stricken. Sheldon-Claire Co. v. 
Judson Roberts Co., 88 F. Supp. 120. 


[Price Discrimination] 


In his opinion Judge Byers upheld para- 
graph 35 of the counterclaim before him 
which is the same as paragraph 49 of the 
pleadings now before this Court. It is 
stated that claims are made under 15 
U. S. C. A. 13a and 15 based on allegedly 
discriminating sales prices established by 
plaintiff. Judge Byers relied on Vance v. 
Safeway Stores, Inc. [1956 TRapE CASES 
{ 68,538], 239 F. 2d 144 to uphold the right 
of a private litigant to bring an action under 
said statutes. 

Subsequent to the making of that deci- 
sion the Supreme Court overruled Vance v. 
Safeway Stores, Inc., supra, in Nashville Milk 
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Co. v. Carnation Co. [1958 TravE CAsEs 
768,915], 355 U. S. 373, holding therein 
that a private cause of action does not lie 
for practices forbidden by said ‘statutes. 
Therefore paragraph 35 of the prior counter- 
claim and paragraph 49 of the counterclaim 
at issue should be stricken. 


The defendants maintain in their brief 
that the statute at issue is really 15 U. S. 
C. A. 13(a) rather than 13a and that 13a 
was written through a typographical error. 
The decision must be based on the statute 
indicated in the pleadings. If there was an 
error this is not the proper procedure for 
correction. : 


[Validity of Patents] 


The questions of the validity of para- 
graphs 31-50 as a defense were ruled on by 
Judge Byers and such ruling must be fol- 
lowed. Said paragraphs should be stricken 
as insufficient pleading. Paragraph 48 at- 
tacks the validity of Sperry’s patents but 
such an attack may not be raised as a 
defense to a patent infringement action. 
Berghane v. Radio Corporation of America, 
6 F. R. D. 561. 


The motion to vacate the ex parte order 
and to strike the defense is granted. The 
motion to strike the counterclaim is granted 
to the extent hereinabove indicated. Sub- 
mit order. 


[J 69,173]. Radiant Burners, Inc. v. American Gas Association, et al. 
In the United States District Court for the Northern District of Illinois, Eastern Divi- 


No. 57 C 1167. Filed October 8, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Injury to Public.—In a private action seeking treble damages 
under the Sherman Act, a complaint was dismissed for failure to show injury to the public 
sufficient to warrant imposition of the sanctions of the antitrust laws.. The primary purpose 
of those laws is to protect the public; the private remedy of treble damages is incidental to 
that primary objective. 

See Private Enforcement and Procedure, Vol. 2, { 9009.475, 9009.600. 


For the plaintiff: Joseph Keig, Sr., John O’C. FitzGerald, Victor Neumark, Charles 
Frank Mann, and Charles Frank Marino, all of Chicago, IIl. 

For the defendants: James W. Good, Jr.; Charles K. Bobinette; Justin A. Stanley; 
Edwin W. Jackson; Robert E. Crown; Winston, Strawn, Smith & Patterson; Robert 
Cronin; Isham, Lincoln & Beale; Ross & O’Keefe; Haft, Shapiro & Davis; Jesse Holland; 
Gregory A. Gelderman; Paul A. F. Warnholtz; James J. Gaughan; Lederer, Livingston, 
Kahn & Adsit; Robert W. Murphy; and Charles W. Houchins, all of Chicago, Ill. 
Stanton E. Hyer and Hyer, Gill & Brown, Rockford, Ill. 


For a prior opinion of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1957 Trade Cases { 68,909. 
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Memorandum 
[Motion to Dismiss] 


Pure L. SuLtivaNn, District Judge [Jn 
full text]: This is a private Anti-Trust 
action which seeks to recover triple damages 
under the Sherman Act (Title 15 U. S. C. 
Secs. 1, 15, and 26). 

There is presently before the court a mo- 
tion to dismiss the amended complaint. The 
original complaint was dismissed for failure 
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an injury to the public sufficient to warrant 
imposition of the sanctions of the Anti- 
Trust laws. The primary purpose of those 
laws is to protect the public; the private 
remedy of triple damages is incidental to 
that primary objective, Fedderson Motors, 
Inc. v. Ward, et al. [1950-1951 TrapE CASES 
162,579], 180 Fed. 2nd 519 (10th Cir. 
(1950)). The plaintiff may, or may not, 
have some form of action against the de- 
fendants. It is clear, however, that it does 


to state a cause of action on December 20, not have an action under the Anti-Trust 
1957, laws. 

[Public Injury] In view of this conclusion various other 
motions made by defendants will not be 
considered. 


[Dismissal Allowed] 


The motion of defendants to dismiss the 
amended complaint for failure to state a 
cause of action is allowed. 


The memorandum accompanying the dis- 
missal of the original complaint gives the 
facts. The amended complaint has failed to 
cure the defects of the original that were 
pointed out in that memorandum. In par- 
ticular, the amended complaint fails to show 


[7 69,174] S. P. A. Ricordi Officine Grafiche v. World Art Reproductions Co., Inc. 


In the United States District Court for the Southern District of New York. Civ. 
132-325 Filed October 7, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Counterclaim for Civil Damages—Pretrial Pro- 
cedures—Supplemental Defendants—Necessary Parties—Ancillary Jurisdiction—In an 
Italian corporation’s action against its general agent, a New York corporation, for failure 
to perform on a contract, the agent’s motion to bring in another party as a supplemental 
defendant on its counterclaim was granted on the ground that Rule 13(h) of the Federal 
Rules of Civil Procedure is mandatory in requiring that “the court shall order” the bringing 
in of additional parties when the prerequisites of the Rule are met. Assuming the truth 
of the counterclaim’s charge that the agent was prevented from carrying out the terms of 
the contract because the Italian corporation conspired with the other party to destroy the 
agent’s business, the other party was jointly and severally liable as a co-conspirator; it 
was, therefore, a necessary party under the test that necessary parties are those who ought 
to be made parties if complete relief is to be accorded between those who are already parties. 
Also, the joinder of the other party would not deprive the court of jurisdiction of the action 
even though such joinder would result in a lack of complete diversity. Since the counter- 
claim related directly to the plaintiff's claim for breach of contract, it had to be asserted 
as a compulsory counterclaim, thereby giving the court ancillary jurisdiction over parties 
necessary to its determination. It was unnecessary to inquire as to whether original juris- 
diction could be grounded on the antitrust laws. 


See Private Enforcement and Procedure, Vol. 2, { 9007.05, 9013.525, 9046.60. 
For the plaintiff: Greenwald, Kovner and Goldsmith, New York, Ney. 
For the defendant: Milton Ross, New York Ne yo 


[Action on Contract] 


Bicks, District Judge [In full text]: The 
defendant has moved pursuant to Fed. R. 
Civ. P. 13(h), to bring in Artistic Imports, 
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Inc. as a defendant to the end that it may 
be afforded complete relief in the determina- 
tion of one of the counterclaims asserted in 
the answer. 
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The suit stems from a written agreement 
between plaintiff, an Italian corporation, 
and defendant, a New York corporation. 
This agreement is in the English language 
and gives evidence of having been prepared 
by individuals accustomed to speaking in a 
foreign tongue. The result is a document 
which, insofar as giving clear and unambig- 
uous expression to the intention of the con- 
tracting parties, leaves much to be desired. 
So much, however, is clear: Defendant was 
constituted “General Agent for the U. S. A. 
of the * * * [plaintiff]? of the edition 
department: ‘Edizoni Beatrice d’Este’” 
(hereinafter sometimes referred to as the 
“product’”) for a term ending December 31, 
1957 subject to automatic extension if the 
sales of plaintiff's products reached the 
minimal amounts therein set forth. Para- 
graph 6(a) of the agreement, provides, in 
haec verba: 


“(a) World Art Reproduction Co. guar- 

anties the Officine Grafiche RicordiS. p. A. 

a minimum of $20,000 until December 31th 

1956 and another $30,000 until 31/12/1957.” 

The agreed terms of payment were “90 
days by Bank Acceptance”. 


[ Counterclaim—C onspiracy Charged] 


The complaint contains seven counts: 
each of the first four is on a draft or. bill 
of exchange accepted by the defendants; the 
fifth is on an unaccepted draft; the sixth, 
for goods sold and delivered; and the last, 
for breach of the provisions contained in 
Paragraph 6(a) of the agreement. In its 
answer, the defendant admits the material 
allegations contained in each of the first 
four counts; denies any knowledge or in- 
formation sufficient to form a belief with 
respect to the allegations contained in the 
fifth count; denies the allegations in the 
goods sold and delivered—the sixth—count; 
admits the failure to make purchases within 
the time and in the amounts relied on by 
plaintiff in the seventh count as constituting 
a breach of the agreement; denies that 


1 The contracting parties are named as The 
Officine Grafiche Ricordi S.p.A. and World Art 
Reproductions Co. It is assumed that the plain- 
tiff and the defendant to this suit are respec- 
tively the former and latter named entities, 
though it is to be noted from the pleadings that 
the plaintiff is suing and the defendant is being 
sued in confusingly similar, but different names. 

2'To be noted is the novel and improper asser- 
tion of a ‘‘counterclaim’’ against one not a 
party to the suit. : 
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plaintiff duly performed the terms and con- 
ditions of the agreement on its part to be 
kept and performed; and then, alleges so 
far as material here a “set-off and ‘counter- 
claim against plaintiff, and * * * a counter- 
claim against Artistic Imports, Inc.”? It is 
only this counterclaim which need be con- 
sidered on the motion sub judice. Artistic 
Imports, Inc., it appears is a New York 
corporation having its principal place of 
business within this district. Defendant al- 
leges that plaintiff is the only manufacturer 
in the world of the “products”; that Artistic 
was fully familiar with defendant’s rights’ 
under the agreement; and that plaintiff and 
Artistic entered into a combination and 
conspiracy to destroy, and did destroy, de- 
fendant’s agency and business in the respects 
particularized in the pleading, as a result of 
all of which defendant was prevented from 
carrying out the terms of the agreement; 
the benefits of its bargain were thereby lost 
to defendant to its detriment in the sum of 
$50,000. Trebling the alleged damages and 
allowance of reasonable counsel fees are 
sought on the theory that the conduct com- 
plained of violated 15 U. S. C. A. §§2, 13 
and 15. 
[Bringing In Others] 


Defendant founds authority. to bring Artistic 
in as a defendant on Fed. R. Civ. P. 13(h) 
Three prerequisites are to be satisfied before 
this Rule may be invoked: (1) presence of 
the proposed additional party is required 
for the granting of complete relief in the 
determination of the asserted counterclaim; 
(2) jurisdiction of said party can be ob- 
tained; and (3) joinder of such party will 
not deprive the Court of jurisdiction of the 
action. 

[Necessary Parties] 


The test to be applied in determining 
whether presence of the party sought to 
be added “is required for granting of com- 
plete relief’ in the determination of the 
counterclaim, is not whether such party is 
“Indispensable”. “Necessary parties’ —those 


% Rule 13(h) provides: 

‘““(h) Additional Parties May Be Brought In. 
When the presence of parties other than those 
to the original action is required for the grant- 
ing of complete relief in the determination of a 
counterclaim or. cross-claim, the court shall 
order them to be brought in as defendants as 
provided in these rules, if jurisdiction of them 
can be obtained and their joinder will not de- 
prive the court of jurisdiction of the action.’’ 
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who ought to be made parties if complete 
relief is to be accorded between those already 
parties—‘* also satisfy the first prerequisite. 
United Artists Corp. v. Masterpiece Produc- 
tions, Inc., 221 F. 2d 213 (2d Cir. 1955); 
H. & A. Selmer, Inc. v. Musical Instrument 
Exchange, Inc. [1957 TravE Cases { 68,874], 
21RD 224-52260(S.eDIN, BY. PLoS 7): 
If the allegations of the counterclaim are 
true, and for the purposes of this motion we 
assume they are, Artistic is jointly and sev- 
erally liable with the plaintiff as a cocon- 
spirator. As such it is a party whose presence 
“is required for the granting of complete 
relief in the determination of * * * [the] 
counterclaim.” See United Artists Corp. v. 
Masterpiece Productions, Inc., supra; Lesnik 
v. Public Industrials Corp., 144 F. 2d 968, (2d 
Cir. 1944).5 A contrary holding would be 
inconsistent with the very purpose of the 
rule and result in multiplicity of suits. See, 
Lesnik v. Public Industrials Corp., supra at 
973; Affiliated Music Enterprises, Inc. v. Sesac, 
Inc. [1955 TrAvE Cases § 68,060], 17 F. R. D. 
509 (S. D. N. Y. 1955); United States v. 
Milhan, 15 F. R. D. 459 (E. D. N. Y. 1954); 
General Casualty Co. v. Fedoff, 11 F. R. D. 
177 (S. D. N. Y. 1951). See also Fed. R: 
Civ Eels 


[Jurisdiction Over New Party] 


Artistic, a New York corporation, is sub- 
ject to the jurisdiction of this Court; the 
second prerequisite is thus met. 


[Diversity] 


Determination of whether the last pre- 
requisite is satisfied does not lend itself to 
such summary treatment, for bringing in 
Artistic would result in a lack of complete 
diversity.” Defendant’s claim that its per- 
formance was frustrated by the conspira- 
torial acts of plaintiff and Artistic relates 
directly and logically to plaintiff’s claim for 
breach of the agreement and must be as- 


4 Fed. R. Civ. P. 19(b). 

5See also Shefsky v. Mansew Corp. [1948-1949 
TRADE CASES f 62,513], 177 F. 2d 946 (2d 
Cir. 1949), where the Court assumed arguendo 
that a third party could properly be added 
as a defendant in accordance with Fed. R. 
Civ. P, 13(h) if it appeared (a) that the counter- 
claim would allege a violation of the anti-trust 
laws and (b) that the proposed additional party 
had joined in the violations to such an extent 
that it was a necessary party if defendants were 
to obtain complete relief. See also, H. & A. 
Selmer, Inc. v. Musical Instrument Eachange, 
supra, where the Court held that the presence 
of ‘‘supplemental defendants’’ was not required 
for the granting of complete relief in the deter- 
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serted as a compulsory counterclaim. See 
Fed. R. Civ. P. 13(a). Absolute identity of 
factual backgrounds for the two claims is 
not necessary, See 3 Moore, Federal Prac- 
tice, Para. 13.13(2d ed. 1948),” though here 
there is little room for contention that both 
plaintiff’s claim and defendant’s counterclaim 
do not relate to the same transaction. The 
District Court’s jurisdiction having been 
properly invoked to adjudicate plaintiff's 
claim, it has auxiliary or ancillary juris- 
diction over defendant’s compulsory counter- 
claim. Where the granting of complete 
relief in the determination of that counter- 
claim requires the presence of additional 
parties the ancillary jurisdiction extends to 
them as well, regardless of an ensuing lack of 
diversity. See United Artists Corp. v. Master- 
piece Productions, Inc., supra at 216-17; King 
v. Edward B. Marks Music Corp., 56 F. Supp. 
446 (S. D. N. Y. 1944). Defendant’s brief 
refers to the counterclaim as one based on 
the anti-trust laws; plaintiff has not uttered 
any dissent. Since ancillary jurisdiction 
has been found to exist, it is not necessary 
to inquire whether original jurisdiction may 
properly be grounded on 28 U. S. C. A. 
§ 1337. 


[Rule Mandatory] 


Plaintiff's contention in the main is that 
the defendant’s alleged inequitable conduct 
should not blind this Court to the reality 
that the defendant is seeking to invoke 
the processes of this Court in furtherance 
of its purpose to deprive plaintiff of its due. 
However, upon a motion under Rule 13(h) 
the merits of plaintiff's cause or of the 
defenses interposed thereto are not ex- 
amined. The Rule is not discretionary. 
When properly brought into play its un- 
equivocal language requires that “the court 
shall order” the bringing in of the addi- 
tional party. Other internal evidence is 
contained in the Rules that Rule 13(h) was 
intended to be mandatory. See Pierce Con- 


mination of a counterclaim, because there was 
no allegation of the formation of an overall con- 
spiracy or combination among plaintiff and the 
supplemental defendants against the counter- 
claiming defendant. 

® While Artistic would appear in the cap- 
tion as an additional defendant we ‘‘ ‘look be- 
yond the pleadings and arrange the parties 
according to their sides in the dispute.’”’ 
Indianapolis v. Chase National Bank, 314 U. S. 
63, 69 (1941). 

7A compulsory counterclaim needs no inde- 
Pendent jurisdictional grounds to support it. 
oe eens v. Wagner, 240 F. 2d 666 (5th Cir. 
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sulting Engineering Co. v. City of Burlington, 
Vt. 15 F. R. D. 23 (D. Vt. 1953); Kuhn v. 
Yellow Transit Freight Lines, Inc., 12 F. R. D. 
252 (E. D. Mo. 1952); Delia Plastering Co. 
v. D. H, Dave, Inc., 11 F, R. D. 304 (N. D. 
Ohio 1951); Barron and Holtzhoff, Federal 
Practice and Procedure, § 399 (Supp. 1957). 
Fed. R. Civ. P. 19(b), which defines neces- 
sary parties and sets forth substantially the 
same three prerequisites as Rule 13(h), has 
similarly been construed to be mandatory 
when these prerequisites are met. 3 Moore, 
op. cit., Para. 19.19 at 2206, See also Draisner 
v. Liss Realty Co., 228 F. 2d 48 (D. C. Cir. 
1955). In the instances where the Rules in- 
tended to confer discretion upon the Court 
unmistakable language reflecting that intent 
was sed. Sec)¢,.2,, bed, ke Giyy, Py 21 
41(a)(2). 


[Alleged Prejudice By Delay] 


It is not a sufficient warrant to refuse 
bringing in an alleged coconspirator as an 
additional party that plaintiff may be preju- 
diced thereby. True, if the purpose is only 
to delay plaintiff in the enforcement of its 
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asserted rights, the processes of the Court 
are being abused. At this stage and in the 
present posture of the proceedings, how- 
ever, such a finding would lack appropriate 
support in the record. On the other hand, 
refusal to grant defendant the requested 
relief might necessitate a retrial of the same 
issues litigated in this case at another time 
in another forum with the attendant waste 
of time and money. 


[Summary Judgment Denied] 


In its brief plaintiff argues for the first 
time that summary judgment should be 
granted in its favor on the first four counts 
of the complaint. Absent a motion by either 
party under Fed. R. Civ. P. 56 or a motion 
which may be treated as having been made 
under that rule, plaintiff's requested relief 
may not be granted.* This Court neither 
expresses nor intimates any opinion with 
respect to the merits of such a motion. 


[New Party Added] 
Motion granted. 


[| 69,175] Philip A. Metzger, et al. v. American Window Glass Co., et al. 
In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 16962. Filed October 21, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Interrogatories—Repeti- 
tiousness—Matters of Public Record—Opinions and Conclusions—Limitations as to 
Territory, Time, and Product.—In a private action charging a conspiracy in the glass 
industry, objections of glass manufacturers to certain interrogatories propounded by a 
plaintiff were sustained on the grounds that the interrogatories (1) were repetitious of 
those asked at another time and to which answers had already been filed, (2) sought 
matters of public record no less available to one party than to another, (3) called for 
conclusions and appeared based on unstated assumptions, (4) might be a device or 
strategem to maneuver the adverse party into an unfavorable tactical position, or (5) 
called for subjective evaluations and matters of opinion. The manufacturers’ objections 
to other interrogatories were overruled with the qualification that the answers could be 
limited to a specific period of time previously settled upon as the pertinent period of 
inquiry. The court also noted its purpose to confine the inquiry to certain types of glass 
designated in a prior order and to restrict the inquiry to communications bearing upon 
transactions in a four-state area with a view to advancing the effective, expeditious, and 
economic disposition of the controversy. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 


8 Although the prevailing view is that a court 
may, in a proper case, grant summary judg- 
ment to a non-moving party, where the other 
party has moved therefor, 6 Moore, op. cit., 
Para. 56.12, it can hardly be said that a motion 
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under Rule 13(h) to add a party for the pur- 
pose of completely adjudicating a counterclaim 
puts in issue the question of whether plaintiff is 
entitled to judgment as a matter of law on un- 
related counts of his complaint. 
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Metzger v. American Window Glass Co. 

For the plaintiff: Gray, Anderson, Schaffer & Rome, Philadelphia, Pa.; and Blank, 
Rudenko, Klaus & Rome, Philadelphia, Pa. 


For the defendant: David H. Cohen, Benjamin H. Levintow, and Joseph L. Ehren- 
reich, Philadelphia, Pa., for Louis Perilstein; Charles J. Biddle, Philadelphia, ioe for 
Libbey-Owens-Ford Glass Co.; Arthur Littleton and Miles W. Kirkpatrick, Philadelphia, 
Pa., for Pittsburgh Plate Glass Co.; Samuel E. Kratzok and Herman Krakovitz, Phila- 
delphia, Pa. for M. Krakovitz & Sons Co.; I. Jerome Stern, Philadelphia, Pa., for Woes 
Hermann, et al.; Fox, Rothschild, O’Brien & Frankel, Philadelphia, Pa., for Hires 
Turner Glass Co.; John Patrick Walsh, Philadelphia, Pa., for Russell Hopkins Glass 
Co., Inc.; Charles E. Kenworthy, Philadelphia, Pa., for American Window Glass Co.; 
Reed, Smith, Shaw & McClay, Pittsburgh, Pa. and Albert Kratzok & Abraham N. 
Sigman, Philadelphia, Pa., for Irvin Sall; Montgomery, McCracken, Walker & Rhoads, 
Philadelphia, Pa., for Fourco Glass Co.; and Geoffrey S. Cunniff & George A. D’Angelo, 


Philadelphia, Pa., for McKeon, Inc. 


Opinion and Order Sur Defendants’ Objec- 
tions to Plaintiffs’ Interrogatories 


(Second Set) 


Lorp, District Judge [In full text]: This 
argument arises on the objections of four 
manufacturer defendants to interrogatories 
propounded to them by Plaintiffs on April 
21, 1958. These interrogatories are desig- 
nated as Plaintiffs’ second set in order to 
distinguish them from Plaintiffs’ interroga- 
tories filed February 24, 1955, hereinafter 
referred to as the first set. 


The four manufacturer Defendants are: 
American Window Glass Co. (AWG); 
Fourco Glass Co. (Fourco); Libbey-Owens- 
Ford Glass Co. (LOF); and Pittsburgh 
Plate Glass Co. (PPG). Between May 2, 
1958 and May 9, 1958 each filed separate 
objections to the instant interrogatories, but 
all have joined as to the matters here to 
be determined. 


[Prior Proceedings] 


In the supporting briefs filed by the inter- 
ested parties a great deal of effort has been 
directed toward the question of admissibility 
of the proceedings in the so-called Flat 
Glass Case. That case was captioned United 
States of America v. Libbey-Owens-Ford 
Glass Company, et al. [1948-1949 TraprE 
CASES { 62,323], C. A. No. 5239, District 
Court of the United States, Northern Dis- 
trict of Ohio, Western Division, and culmin- 
ated in a judicial order signed in 1948. 


The view which this Court takes of the 
questions presented by the instant objec- 
tions, however, makes it unnecessary at this 
time to pass upon the admissibility of the 
Flat Glass decree or any of the proceedings 
in that case. No inferences are therefore 
to be drawn from the present opinion and 
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order as to the position which will be taken 
by this Court when questions as to admissi- 
bility of the Flat Glass proceedings arise at 
trial. That matter is simply pretermitted 
as having no bearing upon the following 
rulings. 

[Discussion of Principles] 


The Order which follows this discussion 
will contain minimal elaboration. In gen- 
eral, those rulings will be based upon the 
following discussion which, insofar as the 
points may be separately stated, will for 
convenience take the form of numbered 
items. Although these principles are the 
general guide for the rulings as a whole, 
specific references to the parts of the dis- 
cussion deemed particularly applicable will 
be made in terms of those numbered items 
to obviate repetition of reasons and au- 
thorities. 


The propositions, therefore, which are 
deemed most applicable here, are as follows: 


[Repetitiousness | 


1. Interrogatories should not be duplici- 
tous or repetitious of interrogatories asked 
at another time and to which answers have 
already been filed. The remedy in the 
latter instance would seem to be a Motion 
to Compel More Adequate Answers to 
Interrogatories. 


[Purpose] 


2. It has been well said by Judge Holtz- 
off in Aktiebolaget Vargos v. Clark, 8 F. R. D. 
635 (D. C., 1949) 

“.. . In the Federal courts interroga- 
tories serve two distinct purposes: First, 
to ascertain facts and to procure evidence, 
or to secure information as to where 
pertinent evidence exists and can be 
obtained; second, to narrow the issues. 
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These two functions of interrogatories 
are distinct and separate. The second 
function may be attained by exacting 
admissions or obtaining commitments as 
to the position that an adverse party 
takes as to issues of fact, but not as to 
issues of law. The utmost liberality 
should prevail in allowing a wide scope 
to the legitimate use of interrogatories. 
This course is in the interest of fair trial, 
eliminating surprise and achieving sub- 
stantial justice.” 


[Strategic Maneuvers] 


3. The same opinion goes on to add, 
however, that 


“ 


. interrogatories are not to be used 
as a device or stratagem to maneuver the 
adverse party into an unfavorable tactical 
position. To do so is to pervert a remedy 
designed to advance the disposition of 
controversies on their merits, into a 
weapon to revive what has been aptly 
denominated as ‘the sporting theory of 
justice’—the very shortcoming of the old 
procedure that the new rules were de- 
signed to cure.” 


[Opinions] 


4. An early exposition of the Federal 
Discovery rules was that of Judge Chesnut 
in Coca Cola Co. v. Dixi-Cola Laboratories, 
Inc., 30 F. Supp. 275 (D. Md. 1939). Al- 
though proceedings under the anti-trust 
statutes are considered to be somewhat 
sui generis, it is well to advert to the pur- 
poses for which the interrogatory procedure 
was designed, as there expounded at page 
278: 

«.. As the answer must be in writing 

under oath and made within fifteen days, 

unless the time is expressly extended by 
court order, the necessary inference would 
seem to be that the party interrogated 
need only answer matter of fact within 
his knowledge, and this would seem to 
exclude the propriety of interrogatories 
which merely seek to elicit opinions, or 
which require research and compilation 
of data and information not readily known 
to the party interrogated; and of course 
only matters that are relevant to the 

’ particular case can properly be the sub- 
ject of interrogatories.” 


[Research] 


5. With particular reference to data to 
be found in the court files of the Flat Glass 
case, it seems apt to quote the following 
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passage from Klein v. Leader Electric Corpo- 
vation, 81 F. Supp. 624 (N. D. Ill. 1948): 


“ 


Plaintiff’s objections to the inter- 
rogatories are well taken. The books 
and records are readily available 
to Leader at all times for the purpose 
of inspection. I can perceive no valid 
reason why one party should be obliged 
to prepare his opponent’s case for him. 
Although there is some authority to the 
contrary, I consider the better rule to be 
expressed in Byers Theaters v. Murphy, 
LP ERIS 280512895 (Wie Viaie940))- 
‘It is also obvious that one party should 
not be allowed to require another to make 
investigation, research or compilation of 
data or statistics for him which he might 
equally as well make for himself,’ ” 


[Time and Area Limitations] 


6. It is unnecessary to accumulate au- 
thorities for the self-evident proposition 
that interrogatories should not be entirely 
without limitation. It should also be men- 
tioned, however, that certain temporal and 
geographical limitations have already been 
marked out in this cause during the four 
years it has been on this docket. The com- 
plaint refers to an alleged conspiracy in 
what has been designated the Philadelphia 
area, which comprises eastern Pennsylvania, 
southern New Jersey, Delaware and northern 
Maryland. An order of this Court, dated 
March 4, 1958, limited the area of inquiry 
thereto—being the territory delimited in the 
plaintiff’s complaint. 


The period of inquiry has likewise been 
settled as covering from January 1, 1946 
to the commencement of the action on June 
7, 1954 in the order of this Court of Febru- 
ary 13, 1958. It should be added that this 
period has been recognized and accepted as 
the period of inquiry in a number of argu- 
ments which have heretofore been con- 
ducted by the parties before this Court. 


The aforesaid order of March 4, 1958 
likewise limited the inquiry as to certain 
types of glass: i. e., sheet, window, plate, 
tempered and rough glass. 


Plaintiffs have been at some pains to point 
out that discovery as to the alleged con- 
spiracy requires explorations beyond these 
limitations. The position is entirely under- 
standable. On the other hand, it is well 
to bear in mind the recommendations con- 
tained in the Report Adopted by the Judi- 
cial Conference of the United States’ on 
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September 26, 1951 entitled Procedure in 
Anti-Trust and Other Protracted Cases, 1. e. 


“Topic VIII, Period of Inquiry * * * 
It is believed that such periods of inquiry 
should be defined and limited by the trial 
judge. It is clear that if the formation 
of a conspiracy is alleged the incidence 
of that formation may be proved no 
matter when it may have occurred. But 
overt acts or courses of action alleged 
to have been pursuant to the alleged 
conspiracy may well be irrelevant to any 
present remedial or punitive action if such 
overt acts occurred at a remote period of 
time. Therefore, the trial judge is fully 
justified in limiting proof of action al- 
leged to have been pursuant to an estab- 
lished conspiracy to a period of time 
reasonably relevant to present possibilities 
of effective judgment.” 


Without being unduly restrictive, there- 
fore, it is the firm purpose of this Court 
to confine the inquiry herein to the time 
heretofore established—in the absence of 
very compelling reasons to the contrary— 
and to insist as well that the inquiry be 
restricted to the named types of glass, and 
to communications bearing upon transac- 
tions in the so-called Philadelphia Area 
which extends into four states. “With a 
view to advancing the effective, expeditious 
and economic disposition” of the controversy 
(to quote further from the Protracted Cases 
report), inquiries reaching beyond the tem- 
poral or geographical scope of those limits 
will be subject to the strictest of scrutiny. 


[Confidential Information] 


7. Confidential information in many situa- 
tions is protected from inquiry by recognized 
rules as to privileged communications. In 
addition, however, it seems self-evident that 
discovery of confidential information is im- 
proper insofar as it demands detailed in- 
formation unlikely to be of real evidentiary 
value. United States v. E. I. du Pont de 
Nemours & Co. [1952 Trave Cases { 67,348], 
13 F. R. Dv 98, 104 CN: TD. Tih, 1952); 
Byers Theaters v. Murphy, 1 F. R. D. 286, 
289 (W. D. Va. 1940). 


[Burdensomeness] 


8. It follows from what has been said 
before, and especially in the preceding 
numbered item 5, that interrogatories should 
not be permitted to become unduly burden- 
some. Byers Theaters v. Murphy, supra. The 
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magnitude of work required to answer inter- 
rogatories is a considerable factor, although 
it is not determinative as to their propriety 
if the relevancy of the interrogatories is 
clear. United States v. E. I. du Pont de 
Nemours & Co. [1952 TravE Cases { 67,348], 
13 F. R. D. 98, 104 (N. D. Hil. 1952). 


[Public Records] 


9. In qualification of the foregoing, how- 
ever, and with especial reference to the 
same item 5, it is recognized that the mere 
circumstance that the subject of discovery 
is a matter of public record does not raise 
an unanswerable objection. Riordan v. Fer- 
guson, 2 F. R. D. 349 (S. D. N. Y. 1942); 
Blau v. Lamb, 20 F. R. D. 411 (S. D. N. Y. 
1957). On the other hand, it has been well 
said that “a party need not answer inter- 
rogatories as to matters of public record 
equally available to the adverse party.” 
Hillside Amusement Co. v. Warner Bros. 
Pictures [1952 Trape Cases J 67,306], 17 
Fed. Rules Serv. 33.321, Case 5 (S. D. 
Nee YG 1952): 


In the manner heretofore described, the 
foregoing principles are the basis for the 
following 


Order 


Interrogatories 1 and 2. Objections sus- 
tained on the ground that the questions are 
repetitious of others of Plaintiffs’ inter- 
rogatories. 


Interrogatory 3. Objections sustained. 
The interrogatory seeks information as to 
matters of public record no less available 
to one party than another; see items 4 
and 5 supra. 


Interrogatory 4. Objections sustained. The 
interrogatory as stated calls for conclusions 
and appears based on unstated assumptions. 
Its implications raise the danger that it 
might fall within the language quoted in 
item 3 as to strategic maneuvers. 


Interrogatories 5, 6, 7, 8 and 9. Objec- 
tions sustained for the reasons stated as to 
Interrogatory 3. 


Interrogatory 10. Objections sustained, 
since it repeats Interrogatory 10 of Plain- 
tiff’s first set. 


Interrogatory 11. Objections sustained 
since it repeats questions asked in Plain- 
tiff’s first set and especially, Interrogatories 
10 and 11 thereof. 
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Interrogatory 12. Objections sustained 
for repetitiousness, with especial reference 
to Interrogatory 12 of Plaintiff’s first set. 


Interrogatory 13. Objections sustained. 
The question substantially repeats number 
12 of Plaintiffs first set and furthermore 
calls for conclusions, subjective evaluations, 
and matters of opinion. 


Interrogatory 14. Objections overruled 
with the qualification that the answer may 
be limited to the period January 1, 1946 
to June 7, 1954, and shail apply only to the 
dates, custodian and identity of such writings. 


Interrogatory 15. Objections overruled, 
subject to the aforesaid time limitation, and 
with the further understanding that the 
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designation representatives, for the purposes 
of the answer to this question, shall not 
be taken to include attorneys acting as 
legal representatives. 


[Conclusion] 

In accordance with the foregoing rulings, 
it is hereby Ordered that the objections 
of defendants American Window Glass Co., 
Fourco Glass Co., Libbey-Owens-Ford 
Glass Co. and Pittsburgh Plate Glass Co. 
are sustained as to Plaintiffs’ Second Set 
of Interrogatories, filed April 21, 1958, ex- 
cept as to Interrogatories 14 and 15 thereof. 
As to Interrogatories 14 and 15, the ob- 
jections are Overruled subject to the limita- 
tions stated in the foregoing rulings. 


[f 69,176] Samuel J. Temperato v. Roy C. Rainbolt. 
In the United States District Court for the Eastern District of Illinois. Civil No. 3887. 


Filed October 28, 1957. 


Federal Trade Commission Act 


Unfair Practices—Jurisdiction of Federal Trade Commission—Commission Jurisdic- 
tion as Bar to Common Law Unfair Competition Action.—In an action seeking damages 
for an ice cream manufacturer’s alleged breach of a contract to pay royalties for the use of 
an ice cream trade name and to enjoin the manufacturer’s alleged unfair competition 
through wrongful use of a trade name, the court refused to dismiss the complaint for lack 
of jurisdiction. The manufacturer’s contention that jurisdiction rested exclusively with the 
Federal Trade Commission was without merit since the ordinary and usual legal and 
equitable remedies available to redress or prevent unfair competition are common law 
rather than statutory and are not taken away by statutes providing for additional remedies. 


See Unfair Practices, Vol. 2, J 5201. 


For the plaintiff: Baker, Kagy & Wagner, East St. Louis, Ill.; and Blumenfeld & 


Abrams, St. Louis, Mo. 


For the defendant: Zeno Middleton and Dreman & Sterling, all of East St. Louis, Il. 


[Contract Action] 


Juercens, District Judge [Jn full text]: 
The complaint alleges that on or about May 
25, 1950, defendant contracted with one 
W. J. Lanahan for license and franchise 
owned by Lanahan for the use, among other 
things, of the trade name “Dairy Queen”; 
the franchise to be used within a specified 
territory. Defendant agreed, among other 
things, to construct a building in accord- 
ance with blueprints and to manufacture, 
prepare, and sell ice cream or frozen dairy 
products. The defendant further agreed that 
he would not use any other type or name of 
ice cream in the prescribed territory during 
the life of the contract which was for a ten 
year period, without written permission of 
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Lanahan. Thereafter, Lanahan transferred 
his rights in the contract to the plaintiff in 
this suit, Samuel J. Temperato, Notwith- 
standing the above contract, the defendant 
engaged in a business within the above ter- 
ritory in competition with the plaintiff and 
further refused, and still refuses, to pay 
royalties on the product sold as “Dairy 
Queen” as provided by the contract. Where- 
fore, plaintiff prays damages. The complaint 
also alleges that the plaintiff and his prede- 
cessor have spent considerable sums of 
money in advertising the name “Dairy 
Queen”, inspecting the buildings, and gen- 
erally insuring that the places where “Dairy 
Queen” is sold are clean and attractive. 
Other sums of money have been spent by 
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plaintiff and his predecessor in the develop- 
ment of the mix used in the manufacture of 
“Dairy Queen” and in creating uniform de- 
sign of products and containers. That as a 
result, the name “Dairy Queen” has become 
associated in the minds of the public with a 
uniform product of high quality and sold 
only at approved stores. That the trade 
name “Dairy Queen” has acquired a secondary 
significance in the minds of the public. That 
on or about March 1, 1957, and continuously 
thereafter, the defendant has manufactured 
in the above mentioned building a product 
similar to the plaintiff’s product for which 
the dcfendant has used the trade name 
“Dairy Cream” for advertising and sale of 
the products, which name bears a confusing 
similarity to the plaintiff’s trade name “Dairy 
Queen”. That the defendant has been noti- 
fied of plaintiff's objection to the use of the 
trade name “Dairy Cream” but defendant 
continues to use the above name in direct 
competition with plaintiff’s products. Where- 
fore, plaintiff prays this court to issue an 
injunction restraining and enjoining the 
defendant, his agents and servants and em- 
ployees, from infringing the trade name 
“Dairy Queen” by the use of the name of 
“Dairy Cream” or any name similarly con- 
fusing to “Dairy Queen” and from selling 
to the public soft or semi-frozen ice cream, 
ice cream custard products or anything 
similar to these for the duration of the 
period of the contract or in the alternative 
for other specified relief. 


[Motion to Dismiss] 


The defendant filed his motion to dismiss 
the complaint on the grounds that it fails 
to state a cause of action under which the 
plaintiff can be granted relief against this 
defendant, that the alleged contract is illegal 
and in restraint of trade, and that this court 
lacks jurisdiction of the matter and that 
jurisdiction is exclusive to the Federal Trade 
Commission, and the plaintiff has not ex- 
hausted his administrative remedy. 


[Cause of Action Pleaded| 


Under the Federal Rules of Civil Pro- 
cedure it is generally held that no pleading 
shall be had in substance when it reasonably 
informs the opposition of the nature of a 
claim or defense which he is called upon to 
defend. Rogers v. Dwight, 145 F. Supp. 537. 
As was said in Wilson v. Illinois Central Rail- 
road Company, 147 F. Supp. 513: 
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“Considering the branch of the defendant’s 
motion that attacks the legal sufficiency 
of the complaint we note that under the 
practice laid down by the Federal Rules 
of Civil Procedure, disposition of cases 
solely upon the pleading is not encour- 
aged. The office of the motion to dismiss 
under Rule 12(b)(6) is simply to test 
whether the allegations of the complaint 
liberally construed, are sufficient to make 
admissable enough evidence to support a 
verdict for the plaintiff . . . If the plain- 
tiff could recover upon any state of facts 
which might be proved under the allega- 
tions as laid, the complaint states a claim 
upon which relief can be granted and the 
motion must be denied.” 


The complaint here under consideration 
alleges the existence of a contract and the 
breach thereof and the court cannot say 
from these allegations that the plaintiff will 
be unable to prove his claim. The complaint 
further alleges unfair trade practices in the 
use of the name “Dairy Cream”. The court 
cannot say with sufficient certainty, whereby 
the dismissal of the complaint would be 
warranted, that this name does not conflict 
with the name “Dairy Queen”, especially in 
view of the fact that on the trial the plaintiff 
will be permitted to introduce other perti- 
nent factors which taken together may 
constitute unfair trade competition. The 
court is, therefore, of the opinion that the 
motion to dismiss for failure to state a cause 
of action should be denied. 


[Legality of Contract] 


The contention that the alleged contract 
is illegal and in restraint of trade does not 
appear on the face of the complaint. There- 
fore, a dismissal upon this ground should be 
denied. 


[Jurisdiction] 


The defendant’s contention that this court 
lacks jurisdiction since jurisdiction rests 
exclusively with the Federal Trade Com- 
mission, is completely without merit. The 
action here is brought by the plaintiff against 
the defendant on the grounds of breach of 
contract and unfair competition, arising out 
of the wrongful use of a trade name. 


“The remedies ordinarily available to 
redress or prevent infringement of trade 
marks or unfair competition are common 
law rather than statutory, . . . They are 
the ordinary and usual legal and equitable 
remedies . . . and are not taken away by 
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statute providing additional or cumulative 

statutory remedies.” 87 C. J. S. 527, § 187. 
The court is of the opinion that it has juris- 
diction to try the issues presented by the 
complaint. 


[Motion Denied] 


The court finds that the defendant’s mo- 
tion to dismiss the complaint should be 
denied. 


[{ 69,177] Clarence D. Frasier v. Twentieth Century-Fox Film Corporation, et al. 


In the United States District Court for the District of Nebraska. Civil 44-52. Dated 
June 16, 1958. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Production of Evidence Under Federal Rules of Civil Procedure—Depositions.—In a suit 
to recover damages for alleged violations of the antitrust laws in the distribution of motion 
pictures, a plaintiff was not precluded from taking the depositions of various officers and 
employees of motion picture distributors by their objections that the purpose of the deposi- 
tions was to annoy, harass, and embarrass the witnesses, thereby compelling a settlement. 
The court refused to impute to counsel any improper motives, and noted that it was not 
illegal to take the deposition of a prominent person who knew material facts about a 
controversy merely because it might lead to a settlement. Officers of any corporation that 
violates the antitrust laws must expect to be called upon to answer orally questions con- 
cerning their actions and those of the corporation. Witnesses who are embarrassed can 
aways seek the protection of the Fifth Amendment if the embarrassment is of a type pro- 
tected by its cloak. While the case had been on file since 1952, the court refused to deny 
the right to take the depositions simply because of the age of the case. Although it might 

‘have been true that much of the information sought could have been obtained by written 
interrogatories and demand for the production of documents, the parties should not be 


compelled to exhaust the other means of discovery before taking depositions. 
See Private Enforcement and Procedure, Vol. 2, { 9013.775, 9013.825. 
For the plaintiff: Richard W. Smith (Woods, Aitken and Aitken), Lincoln, Neb. 
For the defendants: Roger V. Dickeson (Mason, Knudsen & Dickeson), Lincoln, Neb. 
For a prior opinion of the U. S. District Court for the District of Nebraska, see 1954 


Trade Cases ff 67,768. 


Memorandum 
[Depositions] 


Van Pett, District Judge [Jn full text]: 
This matter is before the Court upon the 
separate motions of the defendants as fol- 
lows: Filing number 72, Motion of Para- 
mount Pictures, Inc. and Paramount Film 
Distributing Corporation to Vacate and Limit 
Plaintiff's Notice for Depositions; filing 
number 73, Motion of Loew’s Incorporated 
to Vacate and Limit Plaintiff’s Notice for 
Depositions, and filing number 74, Motion 
of Leonard H. Goldenson to Vacate and 
Quash Subpoena, together with the sup- 
porting affidavits of Arthur Isreal, Jr. and 
Leonard H. Goldenson. Depositions of the 
following officers, directors or employees of 
Paramount Pictures Inc. are involved: Adolph 
Zukor, Chairman of the Board of Directors; 
Barney Balaban, President and Director; 
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Leonard H. Goldenson, Vice President and 
Director; Louis A. Novins, Secretary, and 
the Chief Clerk; on behalf of Paramount 
Film Distributing Corporation, Barney Bala- 
ban, Director and Louis A. Novins, Secretary, 
together with George Weltner, President; 
on behalf of Loew’s Incorporated, Joseph 
R. Vogel, President and Director, Charles 
M. Reagan, and the Chief Clerk. Separate 
notices have been served to take the deposi- 
tions of Charles M. Reagan and Leonard 
H. Goldenson. It appears that the latter 
gentleman is now President of the American 
Broadcasting-Paramount Theatres, Inc., which 
he says, and it is undenied, is unrelated to 
any of the other defendant corporations. 


[Purpose of Depositions | 
Because the first deposition date is June 
19th, 1958 the Court orally announced, fol- 
lowing the arguments on Saturday after- 
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noon, a tentative ruling which is adhered to 
in this Memorandum and in the Order this 
day entered. All of the Motions are based 
upon the claim that the depositions are for 
the purpose of annoyance, harassment and 
embarrassment. 


Counsel concede that there is no specific 
case authority and urges, and the Court 
agrees, that each such Motion must be con- 
sidered on the facts of that Motion. It is 
urged generally: 


[Age of the Case] 


(1) That the case has been on file since 
July 23, 1952, and that lack of good faith in 
plaintiff taking these depositions is to be 
inferred from the fact that the depositions 
were not taken earlier. In this connection 
it is to be noted that on July 3, 1957 (See 
filing number 68 herein) Judge John W. 
Delehant entered an order for discovery to 
be started by July 15, 1957 and requiring 
the production for inspection and copying of 
voluminous documents, papers, books, ac- 
counts and records. Among the first acts of 
the present Judge upon his appointment was 
to call in counsel and advise them that this 
case, which had then been on the docket over 
five years, should be tried, and a tentative 
date of April, 1958 was discussed. Both 
counsel later advised the Court that they 
could not be ready for trial at that time. 
Counsel for defendants state that they have 
now examined and numbered over thirty-six 
thousand documents pursuant to the inspec- 
tion order by Judge Delehant and that there 
are several thousand documents yet to be 
examined, and that in taking depositions 
they are endeavoring to meet the Court’s 
demand that the discovery processes be 
completed at an early date in order that the 
case, a potential blocker for weeks or months 
of the Court’s docket, can be tried. While 
the Court is not persuaded that the deposi- 
tions could not have been taken earlier it 
will certainly not deny the right to take 
them at this time simply because of the age 
of the case. 

[Forcing Settlement] 


(2). It is claimed that the notices to take 
depositions are being used to force a settle- 
ment; that the witnesses are busy men in 
industry and rather than compel them to 
attend and subject themselves to examina- 
tion, defendants will be compelled to con- 
sider settlement. The Court will not impute 
to counsel any improper motives on the 


1 69,177 


Court Decisions 
Frasier v. Twentieth Century-Fox Film Corp. 


Number 114—14 
11-26-58 


showings made. As long as the witnesses 
know facts material to the issues in suit 
or which would lead to discovery of material 
facts, their interrogation is doubtless proper. 
There is nothing wrong per se in their ex- 
amination. A Court certainly should not 
shut its eyes to the fact that often by in- 
sisting on the maintenance of a trial cal- 
endar and the trial of cases when reached in 
the order listed, settlements are frequently 
brought about. The courts have never 
regarded such settlements illegal and the 
Court is not ready as of this date to brand 
as illegal the taking of the deposition of a 
prominent person who knows material facts 
with reference to a controversy simply be- 
cause it might lead to, or point up the 
desirability of, a settlement. 


[Harassment] 


(3) The point is urged that some of the 
witnesses are the officers of large corpora- 
tions and that their business engagements 
will not permit them at this time to have 
their depositions taken; that the officers 
knew little or nothing about the Lincoln, 
Nebraska, controversy and that it consti- 
tutes a harassment to compel such officers 
to appear. The Court believes there are 
two answers to this contention—(1) that 
each witness, as hereinafter briefly mentioned 
as to some, does have, or has had, some 
connection with the Lincoln, Nebraska, 
theater situation, and (2) that officers of any 
corporation that violates the anti-trust laws 
or as is claimed in this case has been ad- 
judged such a violator, must expect by 
reason of their employment by or business 
association with such a violator that they 
will from time to time be called upon to 
answer orally questions concerning their 
actions and that of the corporation. 


[Embarrassment] 


(4) Insofar as embarrassment is con- 
cerned, the Court observes that witnesses 
are often embarrassed by examination. It is 
the witness’ prior conduct and not the 
Court’s ruling nor the action of the inter- 
rogater that causes the embarrassment. The 
protection of the Fifth Amendment can 
always be sought if the embarrassment is of 
a type that can be protected by its cloak. 


[nterrogatories] 


(5) It is claimed that much of the in- 
formation desired by plaintiff could be ob- 
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tained by written interrogatories and by 
demand for the production of documents. 
The Court is inclined to believe this is true 
but in the trial of a case or in its preparation 
is not inclined to compel the parties to ex- 
haust the means of discovery provided under 
Rules 33, 34 and 36 before the taking of 
depositions under Rule 27 or Rule 31. 


[Witnesses] 


The Court turns briefly to a discussion of 
the witnesses. Adolph Zukor, a man well 
known to the public, is said to be a man of 
eighty-five years of age and not in the best 
of physical health. The Court was originally 
inclined because of his age, to excuse him 
from interrogation at this time, but has given 
weight to the fact that because of his age 
and his acquaintance with Joseph Cooper, 
for many years a dominant, if not the domi- 
nant personality in the Lincoln, Nebraska, 
motion picture business, and his familiarity 
with certain documents well pointed out by 
counsel in the oral arguments, his testimony 
might be forever lost, if not now taken, and 
has now concluded to permit his interroga- 
tion as noticed. While age is a factor to be 
considered in whether or not to permit in- 
terrogation, it must also be considered that 
if interrogation is not permitted presently, 
death could intervene and thus the witness’ 
testimony would become unavailable to 
plaintiff. 


It is perhaps sufficient to say as to Mr. 
Balaban that he was a member of a com- 
mittee dealing with the Lincoln, Nebraska, 
situation and may have other information 
within the issues framed. 


Mr. Goldenson, who desires to be excused, 
among other reasons because of program- 
ming of the 1958-1959 Television season, 
was at one time an officer of the Lincoln 
Theater, one of Lincoln’s leading motion 
picture houses. 


The Court has concluded that the deposi- 
tions of these witnesses named should be 
taken. 


It appears that Charles M. Reagan is no 
longer an officer, director or employee of 
Loew’s Incorporated. The Court will not 
require that Loew’s Incorporated produce 
Mr. Reagan or at this time permit his ex- 
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amination as an officer, director or employee 
of Loew’s Incorporated. Plaintiff has served 
him personally with a subpoena and his 
presence does not depend upon the notice to 
defendant Loew’s Incorporated. 


There is a slightly different situation as to 
Mr. Goldenson, who has filed, as above in- 
dicated, his separate motion to vacate and 
quash subpoena. It is said that Paramount 
Pictures, Inc. is now dissolved. Defendant 
originally raised a question as to its being 
sued in this Court by reason of the fact of 
its dissolution. It has now withdrawn such 
objection and appeared and answered. Plain- 
tiff has supported its notice to take the 
testimony of officers, directors or employees 
of Paramount Pictures, Inc. by showing 
that after the claimed dissolution it had an 
officer or officers who purported to act for 
it. Mr. Goldenson has also been served per- 
sonally with a subpoena as is shown by the 
motion he has filed. The Court will allow 
the taking of his deposition and will at the 
time of the trial rule upon whether his testi- 
mony is admissible against the defendant 
Paramount Pictures, Inc. as an officer, agent 
or employee. 


[Inability to Produce Documents] 


Plaintiff has pointed out that it has been 
unable to find and will be unable to produce 
certain documents that are requested. This 
is not unusual. Whether secondary evidence 
of the documents’ contents can be produced 
and offered in evidence is a matter that can 
come before the Court at the pre-trial con- 
ference or on the trial. It is not proper 
ground for the non-production of the wit- 
ness who is to produce the documents. 


[Scope of Examination] 


If the examination gets too far afield, as 
defendants’ counsel seems to fear, it is of 
course possible for defendants to obtain re- 
lief under Rule 37 or under Rule 30(d). 


{Motions Overruled] 


The Court therefore concludes to overrule 
the motions except as to the witness Reagan, 
who is not required to appear as an Officer, 
director or employee of the defendant, Loew’s 
Incorporated. 
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[] 69,178] Delta Theatres, Inc. v. Paramount Pictures, Inc., et al. 


In the United States Court of Appeals for the Fifth Circuit. No. 17,149. Dated 
October 27, 1958. 


Appeal from the United States District Court for the Eastern District of Louisiana. 
Wricut, District Judge. 
Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Jurisdiction of Courts of Appeal—Final Order—Order Restricting Recovery Period— 
Petition for Rehearing.—A petition for rehearing of a ruling that a trial court’s order 
restricting recoverable damages to those suffered within one year of the filing of a complaint 
was not a final judgment and therefore not appealable was denied. Also an application for 
permission to take a new appeal under the Interlocutory Appeals Act was denied. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100, 9010.200, 9010.275, 9013.675, 
and 9015.12. 


For the appellant: Murray F. Cleveland and C. Ellis Henican, both of New Orleans, La. 
For the appellee: Gibbons Burke and Ashton Phelps, both of New Orleans, La. 


Denying a petition for rehearing of a decision of the U. S. Court of Appeals for the 
Fifth Circuit, 1958 Trade Cases {| 69,134; for a prior opinion of the U. S. District Court for 
the Eastern District of Louisiana, see 1958 Trade Cases {| 68,924. 


Before HurcuHeson, Chief Judge, TuttLe and CAMERON, Circuit Judges. 


On Petition for Rehearing Appeals Act of September 2, 1958, amend- 
Per Curtam: Upon considering appel- ing § 1292 of Title 28 of the United States 
- 5S . . . ee 
lant’s petition for rehearing containing, in Code, it = ordered that said petition and 
the alternative, an application for permission said application be, and they hereby are 
to take a new appeal under the Interlocutory severally denied. 


[69,179] The Muskin Shoe Company v. United Shoe Machinery Corporation. 


In the United States District Court for the District of Maryland. Civil No. 9717. 
Filed September 22, 1958. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Statute of Limitations 
—Applicable Statute—Applicability of Federal or State Statutes of Limitation—Tolling of 
Statute by Government Action.—In an action by a manufacturer of women’s shoes charg- 
ing a supplier of shoe machinery with monopolizing the shoe machinery market and with 
compelling the manufacturer to lease machines from the supplier at unreasonably high 
rentals, all causes of action under the leases which accrued more than four years before the 
filing of the action on May 31, 1957, were barred by the four-year Federal statute of 
limitations. While a Government action was pending against the supplier from December 
1947 until June 1954, the manufacturer could not avail itself of the tolling provisions of the 
Federal statute of limitations since its action was not commenced during the suspension 
period of one year after the termination of the Government action or within six months 
after the enactment of the Federal statute on July 7, 1955. The court rejected the conten- 
tion that a three-year Maryland statute of limitations was applicable, that the running of the 
period was tolled by the pendency of the Government action, and that the manufacturer 
was therefore entitled to recover for payments made on the leases since 1946. In holding 
the Federal statute applicable, the court noted that Congress may prescribe a limitation for 
the bringing of suits as well as shorten the time within which suits to enforce existing 
causes of action may be commenced if a reasonable time be given by the new law for the 
commencement of suit before the bar takes effect. The Federal statute did not become 
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effective until six months after its enactment, and the manufacturer did not commence its 
action during that period. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100, 9010.275. 


Private Enforcement and Procedure—Suit for Civil Damages—Statute of Limitations 
—When Cause of Action Accrues.—In an action by a shoe manufacturer seeking damages 
from a supplier of shoe machinery for allegedly monopolizing the shoe machinery market 
and compelling the manufacturer to lease machines from the supplier at unreasonably high 
rentals, the manufacturer’s alleged injury occurred when the leases were executed, and 
the four-year Federal statute of limitations ran from that time rather than from the making 
of each periodic payment under the leases. The manufacturer contended that it was entitled 
to collect damages for all payments made during the four-year period prior to the filing of 
action, although a majority of the leases were executed prior to that period. A cause of 
action accrues when a person is injured, when his rights are invaded, or when an act or 
occurrence impairs his economic position. At the time of the execution of the leases, the 
manufacturer assumed obligations which could not be eliminated; therefore, his injuries 
occurred when the leases were executed. The statute of limitations, which begins to run 
when a person first has the right to bring an action for an injury, and not when each item 
of damage from that injury is sustained, would be nullified if successive actions were 
allowed as the damages developed. Also, complicated calculations will be required to deter- 
mine the difference, if any, between the payments called for by each lease and the payments 
which would have been reasonable under competitive conditions. The detail would be over- 
whelming if similar calculations had to be made for every date on which a payment under 
every lease was made. 


See Private Enforcement and Procedure, Vol. 2, { 9010.200. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Measure of Damages Recoverable—Difference Between Monopoly Prices and Prices 
Under Competitive Conditions.—In an action by a manufacturer of women’s shoes charg- 
ing a supplier of shoe machinery with monopolizing the shoe machinery market and com- 
pelling the manufacturer to lease machines from the supplier at an unreasonably high 
rental, the manufacturer’s claim of damages with respect to each lease on which it might 
be entitled to recover required a consideration of the difference, if any, between the pay- 
ments called for by the lease and the payments which would have been reasonable under 
competitive conditions at the time the lease was made. 


See Private Enforcement and Procedure, Vol. 2, J 9011.400. 


For the plaintiff: Moses W. Rosenfeld, Baltimore, Md.; and Robert L. Wright and 
Milton M. Gottesman, Washington, D. C. 


For the defendant: John Henry Lewin, of Venable, Baetjer & Howard, Baltimore, 
Md.; and Ralph M. Carson, of Davis, Polk, Wardwell, Sunderland & Kiendl, New York, 
ING We 


[Statute of Limitations] fendant’s monopolization of the shoe ma- 


: chinery market plaintiff was unable to 
i cae Bia sieht tee He be purchase certain machines or to lease them 
Saston alee ays Ar che! MA! 15 plaintit * from others, but was compelled to lease 


‘ A Need eeheve them from defendant at an unreasonably 
Beem oar ecover damages} alleged. to high rental. Defendant has moved, pursu- 


been sustained as a result of defendant’s ; ; 
Poition Obdee Dol ihe Sherman Act, 15 ant to Rule 56b, F. R. Civ. P., for a partial 
summary judgment based on the federal 


. S.C. A. 2. The court found such viola- ape Se 

ae a United States v. United Shoe Ma- Statute of limitations, LISP SS Cee Mes al) oy 
chinery Corp. [1953 Trape Cases {[ 67,436], 16b, to eliminate from the case all payments 
D. Mass., 110 F. Supp. 295, aff’d per curiam, made under leases entered into more than 
347 U. S. 521 [1954 Trape Cases 67,755], four years before this action was filed. Two 
hereinafter called the government’s suit. questions are presented: (1) Whether the 
Plaintiff contends that as a result of de- federal statute or the Maryland statute ap- 
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plies; (2) Whether the period of limitations 
runs from the execution of the several leases, 
as defendant contends, or from each peri- 
odic payment thereunder, as plaintiff con- 
tends. 

[Parties] 


Plaintiff is a Maryland corporation with 
its principal office in Baltimore; it manu- 
factures women’s shoes in Pennsylvania 
and sells them in interstate commerce. De- 
fendant, a New Jersey corporation doing 
business in Maryland, supplies various kinds 
of machines to shoe manufacturers. The 
nature of defendant’s business is set out in 
Judge Wyzanski’s findings of fact in the 
government’s suit, 110 F. Supp. 295 [1953 
TraveE CaseEs { 67,436], particularly at pp. 
297, 314-322, 323-329, 338-340. 


[Decision in Government Case] 


Judge Wyzanski concluded that defend- 
ant had not violated sec. 1 of the Sherman 
Act, but had violated sec. 2 of that Act. 
See 100 F. Supp. 341 et seg.* Plaintiff states 
in its complaint that it will rely on the 
judgment in the government’s suit as prima 
facie proof of the violation of the antitrust 
laws herein alleged. 15 U. S. C. A. 16b; 
Emich Motors Corp. v. General Motors Corp. 
[1950-1951 TraApE Cases { 62,778], 340 U. S. 
558. 


The impact of defendant’s monopoly on 
its customers was discussed by Judge Wy- 
zanski at pp. 301, 322-325, 340-341. He 
found that defendant had no competition 
for many of its machines and that it had 
charged higher rentals for non-competitive 
machines than it had charged for competi- 
tive machines, although he found no evidence 
that defendant had secured a monopoly 
profit on its total operations or that de- 
fendant’s customers were dissatisfied with 
the overall system. 


[Leases] 


In his decree he declared that all leases 
which included a ten year term, a full 
capacity clause, or other specified features, 
were means whereby defendant had monop- 
olized the shoe machinery market. Such 
leases are now generally called “A leases”. 
As a remedy for this aspect of the case, the 
decree set up a program designed to dis- 


1 His ‘‘Opinion on Alleged Violations’’ appears 
at pp. 338-346; his ‘‘Opinion on Remedy’’ at 
pp. 346-351, and the Final Decree at pp. 351-354. 
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sipate defendant’s monopoly position and 
to encourage competition. It directed that 
defendant should not offer any machine for 
lease unless it also offered the machine for 
sale upon terms which would not constitute 
substantial discrimination in favor of leas- 
ing. It directed that defendant’s new leases 
should not provide for a term of more than 
five years, nor contain other proscribed fea- 
tures. It required the defendant, after con- 
ferring with the government, the National 
Shoe Manufacturers’ Association, and any 
of its lessees that had intervened in the 
case, to present to the court a detailed plan 
for terminating all outstanding leases. It 
provided, however, that none of those re- 
quirements should take effect until six 
months after the Supreme Court’s decision 
on appeal. The decree further provided 
that at the end of a ten year trial period 
a report should be made to the court of the 
effect of the decree in operation. If it then 
appears that the decree has not established 
“workable competition” either party may 
file a petition for modification in the light 
of “the then structure of the shoe machinery 
market and defendant’s power within that 
market”. 110 F. Supp. 285, 354 [1953 Trapr 
Cases ¥ 67,436]. 


[New Leases] 


On May 17, 1954, the date on which the 
Supreme Court affirmed the decree, de- 
fendant notified its lessees that the use of 
A leases would be discontinued immediately 
both for new shipments and renewals. The 
notice stated that machines held under A 
leases could be returned to defendant or 
retained under some other arrangement 
consistent with the decree. As required by 
the decree, defendant thereafter negotiated 
with the government and with representa- 
tives of the shoe manufacturing industry, 
and worked out a detailed plan for the 
termination of all outstanding leases, which 
was approved by the court on June 1, 1955. 
»New forms, known as “B leases”, have been 
used since January 1, 1955. 


[Alleged Monopoly Prices] 


The complaint alleges that up to the time 
this action was filed defendant continued 
to exact monopoly prices with respect to 
machines for which it had no competition. 


See also United States v. United Shoe Machinery 


Co. of New Jersey, 247 U. S. 32; United Shoe 
Machinery Corp. v. United States, 258 U. S. 451. 
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In plaintiff’s answer to interrogatories sub- 
mitted herein, it has listed the leased ma- 
chines which it claims were not available 
from competing manufacturers during the 
four years before this action was filed. In 
its answer to interrogatories and in its 
briefs, plaintiff has limited its damage claims 
to rentals, royalties, and purchase prices 
paid for such machines during that four 
year period, ie. May 31, 1953, to May 31, 
1957. Plaintiff’s answers to interrogatories 
indicates that a majority of the leases were 
executed before the four year period. 


Up to this point there is no dispute about 
the facts. Plaintiff contends, however, that 
at any time after an A lease was made, 
plaintiff could have terminated it by notice 
and by return of the machine. Defendant 
disputes this contention, but argues that it 
involves a question of law rather than a 
question of fact, namely, the proper con- 
struction of the written leases. A typical 
lease agreement has been made a part of 
this record; a similar lease was analyzed by 
Judge Wyzanski at pp. 314-318. Defendant’s 
“departures” from the lease provisions were 
discussed at pp. 320-321. Plaintiff has 
adopted those findings of fact and conclu- 
sions of law. It appears from those find- 
ings and conclusions and from an examina- 
tion of the lease form that the lessees had 
no legal right to terminate the lease agree- 
ments unilaterally, but that defendant al- 
ways granted such right as a matter of 
grace, subject to commutation charges and 
other return charges. Those charges varied 
with the circumstances of the proposed re- 
turn, and the government relied on them to 
show defendant’s monopoly power. There is 
no genuine issue as to any material fact 
which would prevent the granting of a par- 
tial summary judgment under Rule 56. 


1. Whether the federal statute of limita- 
tions applies in this case, 


The following chronology will be helpful 
in considering this question: 


December 15, 1947 — Government suit filed 
(D. Mass.) 


February 18, 1953 — District court decree 


May 17, 1954 — Supreme Court opinion 
filed 


— Supreme Court man- 
date issued 


— Federal statute of lim- 
itations enacted 


June 23, 1954 


July 7, 1955 
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January 7, 1956 — Federal statute of lim- 
itations took effect 
— This action filed 


(D. Md.). 


Until 1955 there was no federal statute 
of limitations governing cases such as this, 
although 15 U. S. C. A. 16 contained a para- 
graph providing: 


May 31, 1957 


“Whenever any suit or proceeding in 
equity or criminal prosecution is insti- 
tuted by the United States to prevent, 
restrain, or punish violations of any of 
the antitrust laws, the running of the 
statute of limitations in respect of each 
and every private right of action arising 
under said laws and based in whole or 
in part on any matter complained of in 
said suit or proceeding shall be suspended 
during the pendency thereof.” 


On July 7, 1955, Congress adopted an 
act, 69 Stat. 283, which added sec. 15b to 
Title 15 and amended sec. 16, eliminating 
the paragraph quoted above and enacting 
a new provision set out below: 


“8 15b. Limitation of actions 

“Any action to enforce any cause of 
action under sections 15 or 15a of this 
title shall be forever barred unless com- 
menced within four years after the cause 
of action accrued. No cause of action 
barred under existing law on the effec- 
tive date of this section and sections 15a 
and 16 of this title shall be revived by 
said sections.” 

“816. Judgment in favor of Government 
as evidence; suspension of limitations 

kK Ox 


“(b) Whenever any civil or criminal 
proceeding is instituted by the United 
States to prevent, restrain, or punish vio- 
lations of any of the antitrust laws, but 
not including an action under section 15a 
of this title, the running of the statute of 
limitations in respect of every private 
right of action arising under said laws 
and based in whole or in part on any 
matter complained of in said proceeding 
shall be suspended during the pendency 
thereof and for one year thereafter: Pro- 
vided, however, That whenever the run- 
uing of the statute of limitations in respect 
of a cause of action arising under sec- 
tion 15 of this title is suspended here- 
under, any action to enforce such cause 
of action shall be forever barred unless 
commenced either within the period of 
suspension or within four years after the 
cause of action accrued.” 


Sec. 4 of the Act of July 7, 1955, provided 
that the act should take effect six months 
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after its enactment, i.e. on January 7, 1956. 
The instant action was not begun until May 
31, 1957, despite the fact that the Supreme 
Court mandate in the government’s suit had 
been issued on June 25, 1954; therefore, if 
the federal statute applies, all causes of 
action which accrued more than four years 
before May 31, 1957, are barred. Since this 
action was not filed during the period of 
suspension, nor within six months after the 
enactment of the act of July 7, 1955, plain- 
tiff cannot avail itself of the provision of 
sec. 16(b). 


[Federal Statute Applicable | 


As noted above, plaintiff limited its claim 
to payments made within four years before 
this action was filed. Plaintiff now argues, 
however, that the federal statute does not 
apply in this case, but that the Maryland 
three year statute” applies; and that under 
that statute, tolled during the pendency of 
the government’s suit by 15 U. S. C. A. 16 
as it stood before the act of July 7, 1955, 
plaintiff can recover for payments made 
since 1946. However, persuasive authority, 
the legislative history of the 1955 act, and 
applicable principles of the law of limita- 
tions, all show that the federal statute applies 
in this case. Solinski v. General Electric Co. 
[1957 TrapE Cases { 68,671], D. N. J., 149 
F. Supp. 784; Goodfriend v. Kansas City 
Star Co, [1958 TrapvE Cases § 69,023], W. D. 
Mo., 158 F. Supp. 531; LaRouche v; United 
Shoe Machinery Corp., D. Mass., Civil No. 
57-392-S; Vol. 2 U. S. Code, Cong. and 
Adm. News, 1955, p. 2328, et seq.; 84th 
Cong, ist’ sess," HY Ry Rep. 422. Seal v. 
American Legion Post No. 492, 7 Cir., 245 
F. 2d 908; Wrightman v. Boone County, 8 
Cir., 88 Fed. 435; Kozisek v, Brigham, 169 
Minn. 57, 210 N. W. 622, 49 A. L. R. 1260; 
Steele v. Gann, 197 Ark. 480, 123 S. W. 2d 
520, 120 A. L. R. 754; Cunningham v. Com- 
monwealth, 278 Mass. 243, 180 N. E. 147. 
The report of the Senate Committee was 
reviewed in Goodfriend v. Kansas City Star 
Co., supra. 


In Solinski v. General Electric Co., supra, 
the court said: “It is well settled that Con- 
gress ‘may prescribe a limitation for the 
bringing of suits where none previously ex- 
isted, as well as shorten the time within 
which suits to enforce existing causes of 
action may be commenced, provided, in 


2 Ann. Code of Md., Art. 57, sec. 1. 
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each case, a reasonable time, taking all the 
circumstances into consideration, be given 
by the new law for the commencement of 
suit before the bar takes effect.’ Wheeler 
v. Jackson, 137 U. S. 245, 11 S. Ct. 76, 78, 
34 L. Ed. 659. The amendment establishing 
the new limitation in the Clayton Act, passed 
July 7, 1955, was not to become effective 
until six months after its enactment. This 
left ample time for the plaintiff in the case 
at bar for the institution of suit. Suit was 
not begun until October 26, 1956, many 
months after the date upon which the amend- 
ment under discussion became effective.” 


149 F. Supp. at 787. 


Against these authorities and the estab- 
lished principles upon which they rely, there 
is only an unreported opinion, International 
Shoe Machinery Co. v. United Shoe Machinery 
Corp., D. Mass., 56-1083-M, which is not 
persuasive, and was qualified by a later 
memorandum on motion for rehearing. 


This action is controlled by the federal 
statute and all causes of action which ac- 
crued before May 31, 1953, are barred. 


2. Whether the period of limitations runs 
from the execution of the several leases or 
from each periodic payment thereunder. 


Plaintiff contends that it is entitled to 
collect damages in this action for all pay- 
ments made during the four years before 
this action was filed, because, as plaintiff 
alleges, defendant still had monopoly power 
with respect to the listed machines and 
such power was actually used to collect a 
monopoly price. 


However, plaintiff’s attorney conceded at 
the hearing that the leases as such were not 
illegal, and that the payments called for 
thereby were legally collectible. This con- 
cession was required by Judge Wyzanski’s 
decision, affirmed by the Supreme Court, 
as well as by the general law. Bruce’s Juices, 
Inc. v. American Can Co. [1946-1947 TRapE 
Cases { 57,553]; 330 U. S. 743; Bowden Con- 
crete Products, Inc. v. Besser Manufacturing 
Co, [1957 Trapve Cases { 68,846]; 6 Cir., 249 
F. 2d 52; Small Co. v. Lamborn & Co., 267 
U.S. 248; Wilder Manufacturing Co. v. Corn 
Products Co., 236 U. S. 165; Connolly v. 
Union Sewer Pipe Company, 184 U. S. 540. 


[Accrual of Cause of Action] 


It is the general rule that a cause of 
action accrues when a person is injured, i.e. 
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when his rights are invaded. The statute of 
limitations begins to run on the date on 
which a person first has the right to bring 
' action for such injury, not as each item of 
damage resulting from such injury is sus- 
tained. To allow successive actions as the 
damages develop would nullify the statute 
of limitations. Emich Motors Corp. v. Gen- 
eral Motors Corp., 7 Cir., (on remand) 229 
F. 2d 714, 719° [1956 Trape Cases § 68,249] ; 
Miller Motors Inc. v. Ford Motor Co. [1957 
TravE Cases { 68,663], M. D. N. C., 149 
F. Supp. 790, 794, aff'd 4 Cir. 252 F. 2d 441 
[1958 Trane Cases § 68,937]; Alex. Milburn 
Co. v. Union Carbide & Carbon Corp., 4 Cir. 
15 F. 2d 678, 680-683; Park-In Theatres v. 
Paramount-Richards Theatres, D. Del., 90 F. 
Supp. 727, aff'd per curiam, 3 Cir., 185 F. 
2d 407, cert. den. 341 U. S. 950; Steiner v. 
20th Century Fox Film Corp., 9 Cir., 232 
F. 2d 190 [1956 Trape Cases { 68,304], 
194-195. And see generally Pickett v. Aglin- 
Skype te Cir OEE 82d628576303973) Heel. 
Rev. 1177, 1200; and 110 A. L. R. 1178. 


[Occurrence of Injury] 


The injury referred to in 15 U. S. C. A. 
15 means an act or occurrence which im- 
pairs the economic position of the plaintiff. 
The question in this case is whether the 
injuries occurred when the respective leases 
were executed or when each successive 
payment under the several leases were made. 


“Each time the plaintiff’s interest is in- 
vaded by an act of the defendants, he has 
a new cause of action. For that particular 
invasion he is at once entitled to recover 
as damages, not only for the injuries he suf- 
fers at once, but also for those he will 
suffer in the future from the particular in- 
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vasion, including what he has suffered dur- 
ing and will suffer after the trial. Lawlor 
weak oewe; 1235) Ws) SA522;°536, 35: S.-Cts170, 
59 L. Ed. 341.” Momand v. Universal Film 
Exchange, D. Mass., 43 F. Supp. 996, aff’d 
172 F. 2d 37 [1948-1949 Trape Cases 
J 62,360], cert. den. 336 U. S. 967; A. L. I. 
Restatement of Torts, vol. iv, sec. 899, 
comment c. 


It appears from the leases themselves and 
from Judge Wyzanski’s findings of fact that 
they were not cancellable by the lessees. 
Defendant, as a matter of grace, regularly 
allowed them to be terminated, but only on 
terms which imposed some obligations on 
the lessees. Plaintiff’s claim of damages 
with respect to each lease on which it may 
be entitled to recover will require a con- 
sideration of the difference, if any, between 
the payments called for by the lease and the 
payment or payments which would have 
been reasonable under competitive condi- 
tions at the time the lease was made. This 
consideration will require complicated cal- 
culations with respect to each type of ma- 
chine and each date of leasing. If similar 
calculations had to be made for every date 
on which a payment under every lease fell 
due or was made, the detail would be over- 
whelming. The general rule is the common 
sense rule in this case. 


Plaintiff’s alleged injury occurred when 
the leases were executed, at which time 
plaintiff assumed obligations which might 
be commuted or otherwise reduced, but 
could not be eliminated. 


The motion for partial summary judg- 
ment will be granted, Counsel will prepare 
a proper order. 


[69,180] Atlas Sewing Centers, Inc. v. National Association of Independent Sewing 
Machine Dealers, Clyde A. Davies, Richard Jensen, B. P. Reese, K. B. Budd, Walter L. 


Zinc, Lee Tuttle and Ward Hott. 


In the United States Court of Appeals for the Tenth Circuit. 


Term, 1958. Dated October 16, 1958. 


No. 5880. September 


Appeal from the United States District Court for the District of Utah. 


Sherman Antitrust Act 


Combinations and Conspiracies—Exclusion from Trade—Alleged Conspiracy to Pub- 
lish Libelous Matter Concerning Competitor’s Business.—In an action by a seller of sewing 
machines seeking damages from an association of retail sewing machine dealers and 


3See also opinion of the District Court in 
that case, 1955 CCH TRADE CASES { 67,960, 
pp. 70,135-7. 
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individuals for an alleged libel, civil conspiracy, and conspiracy to restrain trade by pub- 
lishing libelous matter concerning the seller’s business, the trial court erred in granting 
the defendants’ motion for summary judgment on the libel charge since issues of fact were 
presented. Also, the trial court granted summary judgment on the antitrust claim, with- 
out giving any reason for its ruling. The appellate court, in reversing and remanding the 
cause, made no specific mention of that issue. 


See Combinations and Conspiracies, Vol. 1, J 2005.660. 
For the appellant: Albert J. Colton (Peter W. Billings and Bryce E. Roe, on the 


brief). 


For the appellees: Herbert B. Maw (Bernard P. Reese, Jr., filed a brief for appellee 
National Association of Independent Sewing Machine Dealers). 


Before Bratron, Chief Judge, and PHrtuips and Lewis, Circuit Judges. 


[Damages Sought] 


Puiturps, Circuit Judge [Jn full text]: 
Atlas Sewing Centers, Inc., a Delaware Cor- 
poration,’ brought this action against Na- 
tional Association of Independent Sewing 
Machine Dealers, a Utah Corporation,” and 
Clyde A. Davies, a citizen of Utah, seeking 
damages on three claims. Richard Jensen, 
B. P. Reese, K. B. Budd, Walter L. Zinc, 
Lee Tuttle and Ward Hott were also named 
as defendants, but were not served with 
process. 


On the first claim Atlas sought damages 
for an alleged libel; on the second claim it 
sought damages for alleged civil conspiracy; 
and on the third claim it sought treble dam- 
ages under 15 U. S. C. A. $15, for alleged 
violations of the anti-trust laws of the United 
States, 15 U. S. C. A. §§ 1-15, inc. 


[Alleged Libel] 


The Association is a non-profit corpora- 
tion, whose members are retail sewing ma- 
chine dealers. Davies is Executive Vice- 
President of the Association. The Associa- 
tion publishes a periodical called “The Sew- 
ing Machine News.” Jensen is the editor 
of the periodical and is a citizen of Utah. 
The alleged libel set up in the first claim is 
predicated on an article published in the 
October-November, 1956 issue of such 
periodical, written by Davies and reading as 
follows: 


“*You will probably receive a lot of 
complaints after we open up business here’, 
T. C. Kaplan, executive vice president, 
Atlas Sewing Centers, Inc. told Hendrich 
Romeyn, Business Men’s Alliance (Better 
Business Bureau) in his Salt Lake City 
office yesterday. 


1 Hereinafter called Atlas. 
* Hereinafter called the Association. 
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“Mr. Kaplan called at his office, Mr. 
Romeyn said, to try to impress him with 
the bigness and strength of Atlas. 

““Fle showed me a printed prospectus 
on the financial standing of this corpora- 
tion he represents. I am a man of con- 
siderable experience in stocks and bonds, 
and I read the report from beginning to 
end several times, but I’ll be darned if I 
could find who owned what, and what 
who owned if they owned it. Many 
prominent names are used, which naturally 
impressed me, but their actual connec- 
tion is left very vague,’ Mr. Romeyn said. 

“*As to Mr. Kaplan’s warning that my 
office will likely receive many calls from 
his customers, this of course only made 
me wonder why. If aman calls the police 
department and says he is going to shoot 
his wife, this does not make the crime any 
less serious when it happens. 

“‘Regardless of all those fancy names 
and nine-digited figures in his prospectus, 
this office will treat complaints against 
them on their own merits. 

““At this point we have no information, 
except his own, that we may expect 
trouble, and until we do, we will assume 
that Atlas will, if it opens up here as he 
says, operate under the rules of free enter- 
prise and under good business judgment,’ 
Mr. Romeyn concluded.” 


The first claim alleged the foregoing facts 
and further alleged that Atlas is engaged in 
numerous cities of the United States in the 
business of selling and servicing sewing ma- 
chines, which are purchased from suppliers, 
who also supply like and similar machines 
to members of the Association; that the pub- 
lished matter was wholly false and untrue 
and known by the Association and Davies 
to be false and untrue; that Atlas had de- 
manded that the Association publish a re- 
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traction and that it had failed so to do; that 
asa result of the publication of such matter, 
various firms, persons and corporations with 
whom Atlas had previously been doing busi- 
ness and with whom Atlas had reason to 
anticipate doing business had refused to do 
business with Atlas, to its damage in the 
amount of $50,000; and that the publication 
of such matter was malicious and done with 
intent to damage Atlas. 


[Civil Conspiracy] 

The second claim alleged the necessary 
jurisdictional facts and further alleged that 
the Association, Davies, and the other named 
defendants “are associated together for the 
purpose of furthering and promoting the 
business of independent sewing machine 
dealers” and “are in league against the 
owners and operators of multiple stores en- 
gaged in the sale of sewing machines”; that 
Atlas operates “numerous stores engaged in 
the sale of sewing machines”; and that in 
furtherance of the above-stated purposes of 
the Association, it, Davies, and the other 
named defendants “did conspire, one with 
the other” to cause to be published in the 
October-November, 1956 issue of “The Sew- 
ing Machine News” the article above set 
forth; that the article was false and known to 
be false by the Association, Davies, and the 
other defendants and was published in further- 
ance of such conspiracy “to defame, injure and 
hurt” Atlas ‘and deprive” Atlas “of business 
to which it was justly entitled”; that the 
Association, Davies, and the other, named 
defendants conspired to circulate ‘“‘the false 
and defamatory information to the members” 
of the Association, with the intent that it 
should be used by them to induce prospec- 
tive purchasers of sewing machines not to 
deal with Atlas; that Atlas has expended 
considerable sums of money in advertising 
to create a favorable impression in the mind 
of the public “for the name of” its “business 
and the name of” its “product”; and that as 
a result of the acts of the Association, 
Davies, and the other named defendants, 
various firms, persons and corporations with 
whom Atlas had previously been doing busi- 
ness and with whom it had reason to believe 
it would do business, refused to do business 
with Atlas, to its damage in the amount of 
$50,000; and that the actions of the defend- 
ants were malicious and intended to dam- 
age Atlas. 
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[Conspiracy in Restraint of Trade] 


In the third claim Atlas alleged that it is 
a Delaware Corporation engaged in the sale 
of sewing machines and parts and in such 
connection purchases sewing machines from 
manufacturers, importers and distributors 
in the States of New York, Pennsylvania, 
Florida, Texas and elsewhere in the United 
States and that it owns and operates retail 
sales and service stores in the States of 
Alabama, Arkansas, California, Colorado, 
Florida, Georgia, Indiana, Kansas, Kentucky, 
Louisiana, Mississippi, Nebraska, North 
Carolina, Oklahoma, South Carolina, Ten- 
nessee, Texas, Virginia and Utah, and that 
it had a sales volume in 1956 in excess of 
$7,000,000; that in carrying on its business 
Atlas purchases, transports and sells sewing 
machines bearing the trade name “Atlas” in 
interstate commerce; that the Association is 
a trade association of sewing machine deal- 
ers engaged throughout the United States 
in competition with Atlas in the purchase 
and sale of sewing machines; that the Asso- 
ciation, Davies, and the other named defend- 
ants, “through collaboration, cooperation 
and conspiracy have entered into a plan or 
scheme to unreasonably restrict and restrain 
the business of purchasing and selling sew- 
ing machines in interstate commerce by a 
program of publishing false and defamatory 
information about” Atlas and its “products,” 
to induce Atlas’s suppliers and customers 
not to deal with it, for the unlawful purpese 
of eliminating Atlas’s competition in the pur- 
chase and sale of sewing machines in inter- 
state commerce; that the effect and purpose 
of such plan or scheme “is to injure the 
public by the elimination of” Atlas “as a 
substantial supplier and dealer in sewing 
machines and to enable” the Association and 
its members “to fix and control the price and 
market of sewing machines in interstate com- 
merce”; that the acts of the Association, 
Davies, and the other named defendants 
“have injured the business and property of” 
Atlas “by alienating its suppliers and cus- 
tomers and destroying and value” of Atlas’s 
expensive advertising program in radio, tele- 
vision and magazines circulated in interstate 
commerce, “to establish in the public’s mind 
the merit and quality of” the name “Atlas” 
as applied to its business and the sewing 
machines it markets, and that the Associa- 
tion, Davies, and the other named defend- 
ants threatened to continue such program of 
publishing and circulating such false and 
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defamatory matter concerning Atlas, its 
business and its products, to the further in- 
jury and damage to Atlas. 

Atlas also sought injunctive relief in each 


claim. 
[Additional Facts] 


Answers to requests for admissions of 
fact and the deposition of Davies, taken by 
Atlas, established the following additional 
facts: 

[Publication] 


The Association prints between 5,000 and 
10,000 copies of each issue of “The Sewing 
Machine News” and sends copies to both 
members and nonmembers. The alleged 
libelous article was published in the October- 
November, 1956 issue. It was written by 
Davies from information furnished him by 
Romeyn, because Romeyn felt that Atlas 
was an “undesirable organization to come 
into Salt Lake City” and that it “might be 
harmful to the people here the same as Na- 
tional Stores had been” and steps should be 
taken to “stop a reoccurrence of the National 
Stores deal.” In a letter dated December 
11, 1956, from the Association to attorneys 
for Atlas and signed by Davies as Executive 
Vice-President it was stated that the Asso- 
ciation was maintaining files with respect to 
Atlas; that it had received demands from 
large groups that it expose the Atlas “Racket”; 
and that in order to protect itself it would 
open up its files to the public through the 
columns of “The Sewing Machine News.” 

From Davies’ testimony it appeared that 
the Association sent out a circular letter to 
all of its members, seeking information with 
respect to complaints against Atlas; that it 
maintained files of all complaints received 
against Atlas; and that it contemplated seek- 
ing information from the Federal Trade 
Commission with respect to complaints filed 
with the Commission against Atlas. 


[No Retraction] 


There was published in the December, 
1956-1957 issue of “The Sewing Machine 
News” an article entitled “Kaplan Denies 
Talking to Hendrik Romeyn.” It admitted 
that Kaplan denied he had talked to Romeyn 
and stated that a check with Romeyn showed 
that Kaplan talked to someone else in the 
Business Men’s Alliance office, who, in turn, 


3 Schreffler v. Bowles, 10 Cir., 153 F. 2d 1, 3: 
Avrick v. Rockmont Envelope Co., 10 Cir., 155 
F. 2d 568, 571. 
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furnished information to Romeyn. The ar- 
ticle in nowise retracted the remainder of 
the alleged libelous article. 


[Indictment of Salesmen] 


An article was published in the February- 
March, 1957 issue of “The Sewing Machine 
News” concerning Atlas. Davies testified 
that it was a reprint from a newspaper 
article. The original article stated that the 
Richland Parish Grand Jury had indicted 
five salesmen representing a Baton Rouge 
sewing machine firm on fraud charges and 
that the men were listed as agents of the 
Atlas Sewing Machine Company of Baton 
Rouge. As republished in “The Sewing 
Machine News” the headline and the body 
of the article were changed so as to state 
as a fact and give emphasis thereto that the 
salesmen were agents of Atlas. 


[Summary Judgment—Reasons | 


The Association and Davies interposed a 
motion for a summary judgment. The trial 
court granted the motion under Rule 56 of 
the Federal Rules of Civil Procedure, on the 
ground that the alleged libelous article was 
not libelous. The court gave no reason for 
granting a summary judgment on the second 
and third claims. 


[Issue of Fact] 


The purpose of Rule 56 is to permit ex- 
peditious disposition of cases where no 
substantial issue of fact is presented for 
determination. It is intended to permit the 
trial court to pierce formal allegations of 
fact in pleadings and grant relief by sum- 
mary judgment when it appears from un- 
controverted facts set forth in affidavits, 
depositions or admissions on file that there 
are no genuine issues of fact for trial.* But 
it is not intended that litigants shall be 
deprived of their right to a full hearing on 
the merits, if any real issue of fact is ten- 
dered and “the power to pierce the flimsy 
and transparent factual veil should be tem- 
perately and cautiously used lest abuse reap 
nullification.” * 


[Illegality Per Se] 


In Malouf v. Metropolitan Life Ins. Co., 75 
Utah 175, 283 P. 1065, 1069, the court said: 


‘ Avrick v. Rockmont Envelope Co., 10 Cir., 
155 F. 2d 568, 571. 
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“* * * the authorities generally are to 
the effect that false and defamatory matter 
calculated to do harm, and published of 
and concerning another’s trade, profession, 
or employment, is libelous per se, 36 C. J. 
1180 e¢ seg., Odgers, Libel & Slander (5th 
Ed.) 371, * * *. It is recognized that 
some defamatory and derogatory matter 
published merely of and concerning one 
generally may not be of such character 
as to be libelous per se, yet, when pub- 
lished of and concerning his business, 
profession, or employment, may well be 
so regarded.” 


Section 561(1) of the Restatement of the 
Law of Torts reads: 


“$561. Defamation of Corporation. 


“(1) One who falsely, and without a 
privilege to do so, publishes of a corpo- 
ration for profit matter which tends to 
prejudice it in the conduct of its trade or 
business or to deter third persons from 
dealing with it, is liable to the corporation 


KOK OK” 

The Restatment was quoted with approval 
by this court in Utah State Farm Bureau F. 
v. National Farm. U. S. Corp., 10 Cir., 198 
Iv 2ol AD A. 


[Determination of Meaning] 


Section 614 of the Restatement of the 
Law of Torts reads, in part, as follows: 


“$614. Determination of Meaning and 
Defamatory Character of Communication. 


“(1) The court determines whether a 
communication is capable of a defamatory 
meaning. 

“(2) The jury determines whether a 
communication, capable of a defamatory 


5 In the comment to § 614 it is stated: 

“Db. In the determination of the question 
whether a given communication is defamatory, 
two questions may arise: first, whether the 
communication reasonably conveyed the mean- 
ing ascribed to it by the plaintiff (see § 563), 
and, second, whether such meaning is defama- 
tory in character (see § 559). Under the rule 
stated. in this Section, the court determines 
whether the communication is capable of bear- 
ing the meaning ascribed to it by the plaintiff 
and whether the meaning so ascribed and car- 
ried is capable of being defamatory. * * * If, 
on the other hand, the judge decides that the 
communication is capable of bearing a meaning 
which may reasonably be regarded as defama- 
tory, there is the further question for the jury, 
whether the communication was in fact under- 
stood by the recipient thereof in a sense which 
made it defamatory.”’ 

6 Washington Post Co. v. Chaloner, 250 U. S. 
290, 293; Christopher v. American News Co., 
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meaning, was so understood by its re- 

cipient.” ° 

Where the language is susceptible of two 
meanings, one defamatory and the other 
not, it is for the jury to decide whether 
or not it was used in the defamatory sense.® 
It is only when the court can say that the 
language is not reasonably capable of any 
defamatory meaning and cannot be reason- 
ably understood in any defamatory sense, 
that the court can rule as a matter of law 
that it is not defamatory.” 


[Effect on Reader] 


In determining whether a publication is 
libelous, it must be measured by its probable 
effect upon the mind of the average reader 
In determining whether an article is libelous, 
it must be considered in its entirety and such 
construction must be placed upon the words 
as may be derived from the whole scope 
and apparent object of the writer.® 


The article, when considered as a whole, 
is fairly susceptible of the meaning that 
Atlas admitted to Romeyn, Manager of the 
Business Men’s Alliance, a Better Business 
Bureau in Salt Lake City, having for its 
purpose the exposing of false and mislead- 
ing advertising and the affording of pro- 
tection against improper and sharp business 
practices, that the Better Business Bureau 
would receive a lot of complaints from per- 
sons with respect to the business operations, 
methods and practices of Atlas; that Atlas 
could no more exculpate itself from its im- 
proper business practices by admitting them 
in advance than a man can exculpate his 
crime of shooting his wife by first calling 
the police department and telling it he is 


7 Cir., 171 F. 2d 275, 279; Hstill v. Hearst Pub. 
Co,, 7 Cir., 186 F., 2d,1017,.1021; Gadach v. 
Benton County Co-op. Ass’n, — Minn. —, 53 
N. W. 2d 230, 232; Meyerson v. Hurlbut, C. A. 
D. C., 98 F. 2d 232, 234. 

™ Meyerson v. Hurlbut, C. A. D. C., 98 F. 
2d 232, 234; Epstein v. Dun & Bradstreet, — 
Mass. —, 29 N. E. 2d 123; Fahy v. Melrose 
Free Press, — Mass. —, 10 N. E. 2d 187, 188; 
Albert Miller & Co. v. Corte, 5 Cir., 107 F. 2d 
432, 435; Nicholas v. Oklahoma City Mailer’s 
Union No. 30, — Okla. —, 285 P. 2d 399, 401. 

8 Marteney v. United Press Ass’n, 10 Cir., 224 
F. 2d 714, 715; Washington Post Co. v. Chaloner, 
250 U. S. 290, 293; Gadach v. Benton County 
Co-op. Ass’n, — Minn. —, 53 N. W. 2d 230, 
232: Albert Miller & Co. v. Corte, 5 Cir., 107 
F. 2d 432, 434, 435. 

9 Marteney v. United Press Ass’n, 10 Cir., 224 
F, 2d 714, 715; Estill v. Hearst Pub. Co., 7 Cir., 
186 F. 2d 1017, 1021; Christopher v. American 


News Co., 7 Cir., 171 F. 2d 275, 279. 
1 69,180 


74,614 


going to shoot his wife; that Atlas tried to 
overawe Romeyn and the Better Business 
Bureau by impressing Romeyn with the big- 
ness, strength and financial standing of Atlas, 
to prevent the Better Business Bureau from 
entertaining such complaints; and that Atlas 
issued a prospectus on its financial standing, 
on its face impressive, with fancy names 
and nine-digited figures, but which was pur- 
posefully vague and unintelligible. 

So construed, we think the article neces- 
sarily would prejudice Atlas in the conduct 
of its business and deter third persons from 
dealing with it and would be libelous per se. 


[Privilege] 
In his brief counsel for Davies argues 
that the article was qualifiedly privileged. 


We deem it, unnecessary to determine 
whether the article- would be qualifiedly 
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privileged under any circumstances. It is 
sufficient to say that qualified privilege is 
inconsistent with the existence of express 
or actual malice. In order for a publication 
to be qualifiedly privileged there must be 
present both an occasion of privilege and the 
use of that occasion in good faith, and the 
publication is actionable if actuated by ex- 
press malice.” 


Here, express or actual malice was alleged 
in both the first and second claims. 


Accordingly, we conclude that there were 
present genuine issues of fact and that the 
trial court erred in granting summary judg- 
ment. 


[Reversed and Remanded] 


The judgment is reversed and the cause 
remanded for further proceedings consistent 
herewith. 


[69,181] United States v. E. I. du Pont de Nemours & Co., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 49 C 1071. Filed November 3, 1958. 


Case No. 987 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisition of Stock or Assets Under Clayton Act, Section 7—Enforcement—Tempo- 
rary Relief—Department of Justice—Necessary Proof—lIrreparable Injury.—A finding 
by the United States Supreme Court that a chemical company’s acquisition, holding, and 
use of 23 per cent of the stock of an automobile manufacturer violated Section 7 of the 
Clayton Act did not, ipso facto, support a conclusion that irreparable injury would result 
from delaying the granting of injunctive relief until the entry of a final decree. The 
Government sought a preliminary injunction prohibiting the chemical company and 
other defendants from (1) having interlocking corporate personnel, (2) voting the auto- 
mobile manufacturer’s stock, and (3) acquiring additional stock in the automobile manu- 
facturer. Board members and officers of the manufacturer were elected some months 
prior to the present motion, the next election would not be held until May, 1959, and 
counsel for the defendants assured the court that their clients had no intention of acquiring 
any additional stock in that company, On January 26, 1959, evidence was to be presented 
at a hearing for the granting of final relief, including the portion of the relief sought 
by the present motion. The circumstances did not justify the inexpedience of a piece- 
meal determination of the issues on the eve of the final disposition of protracted litigation, 
and the Government failed to show that irreparable injury would result if the relief 
requested was not granted immediately. 


See Acquisitions of Stock or Assets, Vol. 1, J 4209.250. 


0 Camp v. Maddox, 93 Ga. App. 646, 92 S. E. 
2d 581, 585; Reserve Life Ins. Co. v. Simpson, 
9 Cir., 206 F, 2d 389, 390; Stroud v. Harris, 
8 Cir., 5 F. 2d 25, 29; Nicholas v. Oklahoma 


Co., — N. J. —, 118 A. 2d 854, 870; City of 
Mullens v. Davidson, — W. Va. —, 57 S. E. 
2d 1, 6, 7; Utah Code Ann. 1953, Vol. 5 


§ 45-2-3; Williams v. Standard-Examiner Pub. 


City Mailer’s Union No, 30, — Okla. —, 285 (Co., 83 Utah 31, 27 P. 2d 1, 14. 
P. 2d 399, 402; Jorgenson v. Pennsylvania R. 
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For the plaintiff: Earl A. Jinkinson, Antitrust Division of the Department of Justice, 
Chicago, II. 


For the defendants: George Ragland, Jr., of Sidley, Austin, Burgess & Smith; 
Mayer, Friedlich, Spiess, Tierney, Brown & Platt; Howard Ellis; Andrew J. Dallstream; 
and Manuel E. Cowen, all of Chicago, Ill. 


For prior decisions of the U. S. Supreme Court, see 1957 Trade Cases 68,723 and 
1950-1951 Trade Cases {| 62,633. For prior decisions of the U. S. District Court, Northern 
District of Illinois, Eastern Division, see 1954 Trade Cases J 67,905, 67,898; 1953 Trade 
Cases {[ 67,509, 67,444, and 67,429; 1952 Trade Cases ]] 67,348, 67,307, 67,292; and 1950- 


1951 Trade Cases { 62,809 and 62,557. 


Memorandum 
[Government Action] 


LaBoy, District Judge [In full text]: The 
government requests that the court enter 
a preliminary injunction enjoining and re- 
straining defendants from having inter- 
locking corporate personnel and du Pont, 
Christiana and Delaware from voting Gen- 
eral Motors stock or increasing their equity 
interests in General Motors. Said motion 
is supported by the affidavit of government 
counsel, wherein he avers that 


“In view of the substantial agreement 
of the parties and amici curiae concerning 
the minimum relief which is required in 
this case to eliminate the effects of the 
acquisition of General Motors stock by 
du Pont, the government asks that this 
minimum relief be granted without fur- 
ther delay. * * *” 


[Interlocking Directors—Stock Voting| 


In addition, affiant avers that General 
Motors has announced changes of a “far 
reaching nature in the organization of that 
company” reportedly being selection of a 
new Chairman of the Board and a new 
President appointed by its directors; that 
the present board includes six persons “who 
are at the present time directors of du Pont” 
and that it is “substantially agreed among 
the parties to this case and amici curiae” 
that these should no longer be permitted to 
serve in this dual capacity; that the election 
of directors was accomplished in large part 
through the exercise of voting rights of 
the unlawfully acquired stock now held by 
du Pont which all parties are agreed may 
no longer be exercised by du Pont. 


[Injunction Requested] 


Therefore, it is requested that 


(1) du Pont, Christiana and Delaware be 
enjoined and restrained from exercising 
voting rights, or soliciting any other per- 
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son in any manner with respect to exer- 
cising voting rights, directly or indirectly, 
on General Motors stock, by whomever 
owned of record or beneficiary; 


(2) General Motors be restrained and 
enjoined from having as a director, of- 
ficer or employee any person who is a 
director, officer or employee of du Pont, 
Christiana or Delaware; 


(3) du Pont, Christiana and Delaware 
be enjoined and restrained from having 
as a director, officer, or employee any 
person who is a director, officer or em- 
ployee of General Motors; 


(4) du Pont, Christiana and Delaware 
be enjoined and restrained from nominating 
any person as a director, officer or em- 
ployee of General Motors; 


(5) du Pont, Christiana and Delaware 
be enjoined and restrained from acquiring 
directly or indirectly any General Motors 
stock provided they shall not be prevented 
from (1) accepting any shares which may 
be distributed by General Motors with re- 
spect to outstanding shares already held, or 
(2) electing to exercise rights to purchase 
General Motors stock which are made 
available on an equal basis to all General 
Motors stockholders. 


[Clayton Act Violated] 


On June 3, 1957 the Supreme Court of 
the United States found that the defendants 
violated the Clayton Act. The govern- 
ment urges that this finding ipso facto 
supports its conclusion that irreparable in- 
jury will result in delaying the granting 
of the relief requested, until the entry of a 
final decree. No evidence was offered at 
a hearing on this motion, other than the 
affidavit of government counsel, and it 
appears that it is predicated on the same 
factual circumstances which prevailed at 
the time the Supreme Court made its de- 
cision sixteen months ago, except for the 
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vague averment that General Motors has 
recently announced “far reaching changes 
in the organization of that company”. 


[No Impending Elections] 


Counsel for defendants deny that they 
would not object to the granting of the 
relief requested at this stage of the pro- 
ceeding. It is a matter of public record 
that an election of Board members and 
officers of General Motors was held in 
May 1958, some months previous to this 
motion. Counsel for defendants state that 
there is no need to restrain the exericse 
of voting rights now because there will 
be no election of General Motors officers 
and directors until May 1959. 


[No Intent to Acqure Stock] 


Defendants counsel represent that du Pont 
has not purchased any General Motors 
stock during the past twenty-seven years, 
and offer to stipulate that no additional 
stock will be acquired in the future. Counsel 
for Christiana and Delaware assure the 
court that their clients have no intention 
of purchasing any General Motors stock. 
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[Final Relief to Be Granted] 


The government has agreed to present 
its evidence on January 26, 1959 at the 
hearing for the final relief to be granted, 
which hearing includes the portion of the 
relief now sought on this motion. 

It appears to the court that the final 
phase of this case will be determined soon 
and the end of this protracted litigation 
is in sight. The court is of the opinion 
that the circumstances do not justify the 
inexpedience of a piecemeal determination 
of issues at this posture of the case; that 
is, on the eve of the final disposition. 


[Irreparable Injury Not Shown] 


Further, the court is of the opinion that 
the government has failed to show that 
irreparable injury will result if the relief 
requested is not granted immediately. 


[Motion Denied] 


This memorandum shall constitute the 
court’s findings of fact and conclusions of 
law and an order has this day been entered 
denying the motion for preliminary injunction. 


[69,182] Elizabeth Hospital, Inc. v. Fount Richardson; Friedman Sisco; Ruth 
Ellis Lesh; Stanley Applegate, Individually and as President of Washington County 
Medical Society; Washington County Medical Society; and American Medical Association. 


In the United States District Court for the Western District of Arkansas, Fayette- 
ville Division. Civil Action No. 375. Dated November 6, 1958. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments to State Cause of Action—Injury to Public—Interstate Commerce. 
—In a hospital’s antitrust action alleging that medical societies and individuals conspired 
to interfere with the referral of patients to the hospital from physicians outside the State 
of Arkansas by refusing membership in the societies to the hospital’s chief physician, 
the court dismissed the action on the ground that a prior case, Riggall v. Washington County 
Medical Society, 1957 Trave Cases { 68,854, in which an appellate court had found there 
was no burden on interstate commerce and no public injury, was stare decisis and con- 
trolled the case at bar. In that prior case, which was brought individually by the 
hospital’s chief physician, the facts alleged were identical in almost every detail to 
those alleged in the instant case except, primarily, for an allegation in the latter action 
that the hospital purchased large quantities of medical supplies from sources outside 
the State. That allegation, however, added nothing to remove the case from the purview 
of the appellate court’s ruling that the practice of medicine, as disclosed by the allega- 
tions of the complaint, was neither trade nor commerce within Section 1 of the Sherman 
Act, and that the travel of patients from other states for treatment was incidental. The 
operation of hospitals, both public and private, is purely local in character. The court 
found that it had no jurisdiction based upon any claim under the antitrust laws and that 
no cause of action was stated under those laws. 


See Combinations and Conspiracies, Vol. 1, { 2035.213; Private Enforcement and 
Procedure, Vol. 2, { 9009.475, 9009.600. 
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Private Enforcement and Procedure—Suit for Civil Damages—Where Suit May Be 
Brought—Proper Judicial District—Jurisdiction Over Parties—Effect of Clayton. Act, 
Section 12—Transacting Business.—A hospital’s antitrust action brought in the Federal 
District Court for the Western District of Arkansas against a national medical association 
organized under the laws of Illinois was dismissed on the ground that the court had 
no jurisdiction of any claim against the association. There was no allegation in the 
complaint that the association transacted business in Arkansas or could be found 
there. Under Section 12 of the Clayton Act, suits based upon the antitrust acts may 
be brought against a corporation only where it may be found, where it transacts business, 
or in the district of which it is an inhabitant. The association, an “inhabitant” of Illinois, 
was a “federacy” composed of member associations. One of its members, a local medical 
society which was also a defendant in the action, might have been obliged to follow 
the constitution and bylaws of the national association but was not otherwise controlled 
by it and was not its agent. The national association was no more “present” in the 
State of Arkansas by virtue of the presence of the local independent member than the 
United States was present by virtue of the presence of a state government which was 
a member of the Federal Union. The service of process upon the national association 
at its principal place of business in Illinois was insufficient to confer jurisdiction upon 
the court. 


See Private Enforcement and Procedure, Vol. 2, J 9008.210, 9008.350. 


Arkansas Antitrust Laws 


Combinations and Conspiracies Under State Antitrust Laws—Procedure—Pleadings— 
Necessary Averments to State Cause of Action—Monopoly—Price Fixing.—In a hospital’s 
action alleging that medical societies and individuals conspired to interfere with the 
referral of patients to the hospital by refusing membership in the societies to the 
hospital’s chief physician, in violation of the Arkansas Statutes and the Arkansas Con- 
stitution, the court held that there was no showing of any violation, or any conspiracy 
to violate, any state law in the societies’ denial of membership to the doctor. Article 2, 
Section 19, of the Arkansas Constitution, which prohibits monopolies, had no applicability 
since there were no allegations which showed that the acts complained of tended to 
create a monopoly. Section 70-101 of the Arkansas Statutes (1947), which forbids 
combinations to regulate or fix prices, had no application to the case since the facts 
alleged in the complaint showed no attempt or intention to fix or regulate prices for 
medical services. Section 70-105 and 70-106 of the Arkansas Statutes (1947), which 
prohibit monopolies and the driving out of competitors, were not applicable since no 
monopoly or attempt at monopoly was alleged or shown, and since it was likewise ap- 
parent that the doctor was not being driven from competition. 


Combinations and Conspiracies, Vol. 1, { 2425. 


Combinations and Conspiracies Under State Laws—Procedure—Pleadings—Proper 
Parties—Who May Be Liable—Unincorporated Association.—A hospital’s claim that a 
local medical society violated the antitrust laws of Arkansas by conspiring with others 
to interfere with the referral of patients to the hospital by refusing membership in the 
society to the hospital’s chief physician was dismissed by the Federal District Court 
for the Western District of Arkansas on the ground that an unincorporated association 
was not suable as an entity in Arkansas. Under Rule 17(b) of the Federal Rules of 
Civil Procedure, the capacity to sue or be sued is governed by state law unless a federal 
right is involved. No federal substantive right was involved since the court had found 
that no claim was stated under the federal antitrust laws. 


See Combinations and Conspiracies, Vol. 1, § 2425. 
For the plaintiff: James R. Hale, Fayetteville, Ark. 


For the defendants: Rex W. Perkins, Fayetteville, Ark., and Warren & Bullion, 
Little Rock, Ark. 
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Opinion 
[Damages and Injunction Sought] 


Joun E. Miter, District Judge [Jn full 
text]: The plaintiff, a hospital incorporated 
under the laws of Delaware and authorized 
to do business in Arkansas, brought this 
suit on May 28, 1958, against the Washing- 
ton County Medical Society, the American 
Medical Association, and several individual 
members of the Washington County Medi- 
cal Society, to recover damages for alleged 
violations of the Anti-Trust Acts, Title 15, 
Wi SaeC.aAiseSecs 2, 12, wand lo andeto 
obtain a mandatory injunction requiring the 
defendant associations to admit one Dr. 
Frank Riggall to full membership. The 
plaintiff also alleges a violation of the con- 
stitution, statutes, and common law of 
Arkansas, thus offering a two-fold basis 
for jurisdiction, first, under the Clayton 
INGE. AB IS Oh SOG WAS Sook is Sevag 
second, on the ground of diversity of citizen- 
ship. The individual defendants are all resi- 
dents of Arkansas and of the Fayetteville 
Division of the Western District as is the 
Washington County Medical Society. The 
defendant, American Medical Association, 
is a nonprofit organization organized under 
the laws of Illinois, where it maintains its 
principal place of business. 


[Prior Decision] 


Except that the plantiff hospital alleges 
violations of common, statutory, and con- 
stitutional law of Arkansas, the factual 
allegations of the complaint are virtually 
identical with those contained in a recent 
case, wherein the plaintiff was Dr, Frank 
Riggall, decided by this court on March 
28, 1957, and affirmed in Riggall v. Washing- 
ton County Medical Society [1957 TRAvE 
Cases { 68,854], 249 F. 2d 266 (8 Cir. 
1957). 


[Conspiracy Alleged] 


Briefly stated, the plaintiff alleges that 
its stockholders are Frank, Eva, and Cecil 
Riggall, and Robert Douglas Manning, each 
of whom owns 25 percent of the capital 
stock; that it operates a hospital at Prairie 
Grove, Arkansas, which is approved by 
various schools and organizations, and 
which purchases and uses large quantities 
of various medical instruments, drugs and 
medicine purchased from suppliers in 
various states outside of Arkansas. The 
plaintiff alleges that its Chief of Staff is 
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Dr. Frank Riggall, who was the plaintiff 
in the former suit, and, after setting forth 
in detail his qualifications and experience 
in the practice of medicine, alleges a combi- 
nation, confederation, and conspiracy on the 
part of the defendants which substantially 
interferes with the referral of patients to 
the plaintiff hospital from other physicians 
outside the State of Arkansas. 


[Professional Boycott] 


The conspiracy alleged is based upon the 
refusal of the Washington County Medical 
Society to admit the plaintiff’s Chief of Staff, 
Dr. Frank Riggall, to membership. The de- 
fendant, Washington County Medical Society, 
is a member of the defendant, American 
Medical Association, which is described as 
a “federacy of its constituent associations.” 
No person who is not a member of a local 
association is eligible for membership in 
the American Medical Association under its 
constitution and bylaws. The plaintiff al- 
leges that membership in such association 
by its Chief of Staff, Dr. Riggall, would 
be of great economic benefit to the plaintiff 
and to its patients and that because of the 
denial of membership, Dr. Riggall is not 
allowed to become a member of the staff 
of certain hospitals and obtain other sub- 
stantial benefits for himself and for the 
plaintiff hospital. The alleged conspiracy 
to deny Dr. Riggall membership in the 
Washington County Medical Society, which 
refused his membership after a vote of 
the membership of the association, is 
claimed to have resulted in a substantial 
interference with, a restraint of, and burden 
on trade and commerce between Arkansas 
and other states and countries. In 24 sub- 
paragraphs, denoted (a) through (x), nu- 
merous effects of the refusal of admission 
of Dr. Riggall to membership in the Society 
are set forth. The gist of these allegations 
is that Dr. Riggall and members of the 
plaintiff's staff are denied staff privileges 
in several hospitals, are prevented from 
obtaining consultations with members of 
the Society, and from receiving referrals 
of patients from physicians outside of 
Arkansas, and that numerous efforts have 
been made by some of the defendants seek- 
ing revocation of licenses of physicians 
employed by the plaintiff hospital. In para- 
graph numbered 22(q) of the complaint, 
the plaintiff charges that the defendants 
“imposed a professional boycott upon the 
plaintiff and thereby prevented the plaintiff 
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from receiving great numbers of patients 
from outside the State of Arkansas and 
elsewhere,” 


[Motions to Dismiss] 


On June 19, 1958, all of the defendants 
except the American Medical Association 
moved to dismiss the complaint on the 
grounds that the complaint failed to state 
a claim upon which relief could be granted, 
that the court had no jurisdiction under the 
Sherman Anti-Trust Act because it had no 
application to the allegations of the com- 
plaint, that the allegations were identical 
with those in the case of Riggall v. Wash- 
ington County Medical Society, and that the 
courts have no jurisdiction over the admis- 
sion or rejection to membership in private 
clubs. 


On July 9, the defendant, American 
Medical Association, moved to dismiss for 
lack of jurisdiction over it, improper venue, 
and insufficiency of process, and also upon 
the ground that the complaint failed to 
state a claim upon which relief could be 
granted. Briefs of all of the parties are 
now in, and those motions are now before 
the court. 


[American Medical Association] 


It appears that the motion of the Ameri- 
can Medical Association must be sustained. 
hitless eeW SC WAL! Sec. 22) i provides: 


“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all 
process in such cases may be served in 
the district of which it is an inhabitant, 
or wherever it may be found.” 


[Not “Present” in Arkansas] 


Process was served upon the American 
Medical Association at its principal place 
of business in the State of Illinois by serv- 
ing a summons upon its, office manager. 
There is no allegation in the complaint that 
the American Medical Association trans- 
acts business or can be found in the State 
of Arkansas. The venue provision set forth 
clearly indicates that suits based upon the 
anti-trust acts may be brought against a 
corporation only where it may be found 
or where it transacts business or in the 
district of which it is an inhabitant. The 
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complaint affirmatively shows that the defend- 
ant, American Medical Association, is an 
“inhabitant” of the State of Illinois. Unless 
the relation of the American Medical Asso- 
ciation with its local member associations 
is such that the Washington County Medi- 
cal Society is an agent of the American 
Medical Association, nothing in the com- 
plaint can be construed to indicate any 
“presence” of the American Medical Asso- 
ciation in Arkansas, or the transaction of 
any business in this State by that corpora- 
tion. The American Medical Association, 
as shown by its constitution and bylaws, 
is a “federacy” composed of the member 
associations. So far as the complaint re- 
flects, the local associations may be obliged 
to follow the constitution and bylaws of 
the American Medical Association, but are 
not otherwise controlled by the American 
Medical Association. Under these circum- 
stances, the American Medical Association 
is no more “present” in the state by virtue 
of the presence of a local independent 
member than the United States is present 
by virtue of the presence of a state govern- 
ment which is a member of the Federal 
Union. Just as a state is not an agent for 
the Government of the United States, the 
Washington County Medical Society is not 
an agent of the American Medical Associa- 
tion, at least so far as the complaint shows. 
Since the service of process was obtained 
in the manner prescribed by Title 15, 
U.S. C. A., Sec. 22, and since that section 
has no applicability in this instance, the 
process is insufficient to confer jurisdiction 
upon this court as to the American Medi- 
cal Association unless process directed out- 
side the district is authorized on some 
other ground. Rule 4(f), F. R. C. P,, 
provides: 

“All process other than a subpoena 
may be served anywhere within the ter- 
ritorial limits of the state in which the 
district court is held and, when a statute 
of the United States so provides, beyond 
the territorial limits of that state.” 

If there is any other statute authorizing 
such process as was issued in this case, 
it hag not been called to the court’s atten- 
tion. The court, therefore, concludes that 
it has no jurisdiction of any claim against 
the American Medical Association. 


[Other Defendants] 


With regard to the remaining defendants, 
substantially the same issues were raised 
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Elizabeth Hospital, Inc. v. Richardson 


in Riggall v. Washington County Medical 
Society, et al. [1957 TrapE Cases { 68,854], 
249 F. 2d 266 (8 Cir. 1957), where the court 
said at page 268: 


“It is to be noted that the complaint 
is confined to plaintiff’s private medical 
. practice. It charges no economic burden 
on the public by reason of the alleged 
acts of the defendants. There is no 
charge that the rejection of plaintiff’s 
application for membership in the Wash- 
ington County Medical Society resulted 
in the raising or fixing of fees charged 
the public by other physicians. There is 
no allegation in the complaint remotely 
suggesting that the acts of defendants 
cast any burden upon interstate com- 
merce. The mere fact that plaintiff at 
his location in Arkansas may be treating 
patients from other states who must 
travel interstate does not result in practic- 
ing his profession in interstate commerce 
as the transportation of such patients is 
incidental. The practice of his profession 
as disclosed by the allegations of his com- 
plaint is neither trade nor commerce 
within Section 1 of the Sherman Anti- 
Trust Act, nor are there any allegations 
in the complaint indicating that the ac- 
tions of defendants here complained of 
resulted in a monopoly within the provi- 
sions of Section 2 of the Act. Plaintiff 
has not been prevented from practicing 
his profession, but in the final analysis 
his complaint is that he could practice 
it more profitably but for the acts of 
the defendants. The Sherman Anti-Trust 
Act was. not primarily to protect the in- 
dividual but to protect the general public 
economically, and a private party may not 
recover under the act unless there has 
been an injury to the general public 
economically. Apex Hosiery Co. v. Leader, 
310 U.S. 469, 60 S. Ct. 982, 84 L. Ed. 
1311; Spears Free Clinic and Hospital for 
Poor Children v. Cleere, 10 Cir., 197 F. 2d 
125; United States v. Oregon State Medical 
Society; D, C. Ore, 95 F. Supp. 103; 
Umited States v. Oregon State Med. Soc., 
343 US 326)972 5S. ‘Ch 69096" Bd. 
978; Northern California M. D. Assn v. 
Interment Ass'n, D. C. S. D. Cal., 120 F. 
Supp. 93; Kolb v. Pacific Maritime Associa- 
tion, D. C. N. D. Cal., 141 F. Supp. 264.” 


[Stare Decisis] 


Although the defendants urge that the 
plaintiff, Elizabeth Hospital, is merely the 
alter ego of Dr. Frank Riggall, and that, 
therefore, this case is rendered res judicata 
by the former decision, it is not mecessary 
to decide that question becatse it may be 
said with certainty that the Riggall case is 
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stare decisis and controlling in the case at 
bar unless the mere fact that the plaintiff 
here is a hospital rather than an individual 
doctor is of crucial importance. The facts 
as alleged in this suit are identical in al- 
most every detail to those alleged in the 
Riggall case except with respect to those 
facts which relate peculiarly to the corpo- 
rate hospital rather than to the individual 
plaintiff in the former suit. The primary 
difference in that respect is an allegation 
in the present case that the hospital pur- 
chases large quantities of various medical 
supplies from sources outside of the State 
of Arkansas. This latter allegation adds 
nothing to remove this case from the pur- 
view of the court’s language in the Riggall 
case quoted above. 


[Interstate Commerce] 


The court is likewise of the opinion that 
while the operation of hospitals, both public 
and private, has undoubtedly moved into a 
field of intense commercial activity, that 
such activity is nevertheless, whether it be 
that of a hospital or a private physician, 
purely local in character. Such is the hold- 
ing in Spears Free Clinic and Hospital v, 
Cleere [1952 Trape Cases { 67,276], 197 F. 
2d 125 (10 Cir. 1952), which was cited 
with approval by the Court of Appeals in 
Riggall v. Washington County Medical Soct- 
ety, supra, at page 270. As the court said in 
the Spears case at page 126: 


“The practice of the healing arts in 
Colorado, including chiropractic, is wholly 
local in character. The alleged conspiracy 
and the acts alleged to have been done 
in furtherance thereof had for their pur- 
pose and object the monopolization and 
restraint of purely local activites. No 
price fixing or price maintenance for pro- 
fessional or other services was involved. 
There was no intent to injure, obstruct or 
restrain interstate or foreign commerce. 
The mere fact that a fortuitous and in- 
cidental effect of such conspiracy and acts 
may be to reduce the number of persons 
who will come from other states and coun- 
tries to the Spears Hospital for chiro- 
practic treatments does not create such 
a relation between interstate and foreign 
commerce and such local activities as to 
make them a part of such commerce.” 


[No Federal Cause of Action] 


As the court concludes that the decision 
of the Court of Appeals for the Eighth 
Circuit is based upon facts essentially identi- 
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cal to the facts presented in this case, the 
decision of the Court of Appeals is stare 
decisis and binding upon this court until 
its decision is reversed, and for that reason 
it is unnecessary to review further the cases 
which impel a refusal of jurisdiction in 
these circumstances, although it may be 
said that no decision has been cited to the 
court which would cast doubt upon the de- 
cision in the Riggall case as decided by the 
Court of Appeals. The court, therefore, 
must find that it has no jurisdiction based 
upon any claim under the anti-trust acts, 
and that no cause of action is stated under 
those acts. 


[Arkansas Law—Proper Parties] 


Before reaching a consideration of 
whether the plaintiff states a claim for re- 
lief under the law of Arkansas, it is neces- 
sary to point out that Rule 17(b), F.R.C.P., 
provides that the capacity to sue or be sued 
is governed by state law unless a federal 
right is involved. An unincorporated asso- 
ciation is not suable as an entity in Arkan- 
sas. This court said in McNutt v. United 
Gas, Coke & Chemical Workers, 108 F. Supp. 
SUD Ge Veg: Adie 1052) atupace: 6/5): 


“An unincorporated association may 
not be sued in its common name in 
Arkansas. Baskins v. United Mine Work- 
ers, 150 Ark. 398, 234 S. W. 464; District 
No. 21, United Mine Workers of America 
v. Bourland, 169 Ark. 796, 277 S. W. 546. 
Such being the law of Arkansas, the in- 
stant suit is maintainable under Rule 
17(b) only if a substantive federal right 
is involved.” 


See also Ketcher v. Sheet Metal Workers’ 
International Asso., 115 F. Supp. 802 
CD GED Aric 1953). Atex Mig. Co. 
v. Lloyds of London, 139 F. Supp. 314 
(D. C. W. D. Ark. 1955); Bunch v. Launius, 
Chancellor, 222 Ark. 760, 262 S. W. 2d 461, 
(1953). 


The court has concluded that no claim 
has been stated under the anti-trust acts, 
and therefore no federal substantive right 
exists here. Thus, the sole jurisdictional 
question remaining is based upon diversity 
of citizenship and a claim under Arkansas 
law. For that reason, under Rule 17(b) 
the Washington County Medical Society 
is not a proper party in the claim based 
upon any state law, and the claim against 
the medical society must be dismissed on 
that ground. 
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[Ruling State Law] 


With respect to the plaintiff’s claim against 
the remaining defendants for relief under 
the common law, the Arkansas statutes pro- 
vide that the common and statute law of 
England prior to the fourth year of James 
I “shall rule the decision in this State,” 
and, of course, this applies to common law 
respecting monopolies and restraint of trade. 
Atk (State eAmnee Secs) 1-101 1947 \ebhe 
common law, however, was not unlike the 
requirements of the federal and state anti- 
trust statutes, and the terms used at com- 
mon law are given the same meaning when 
used in those acts. Standard Oil of N. J. 
De WME Suey ZEW So ls GIS, Ci SOA 
55 L. Ed. 619; United States v. American 
Ikasucao. Cor, AL MW Seto, BS; Ci G2, 
55 L. Ed. 663. Combinations in restraint 
of trade or tending to create or maintain 
a monopoly gave rise to actions at common 
law. Rogers v. Douglas Tobacco Board of 
Trade [1957 Trape Cases § 68,706], 244 F. 
2d 471 (5 Cir. 1957). The actions which 
give rise to a claim at common law were: 


‘ * * any combination or agreement 
that in its operation has or may have a 
tendency to restain trade, to stifle compe- 
tition in trade, to create or maintain a 
monopoly, or unnaturally to control the 
production or supply of, or to increase 
the price of, or to curtail the opportunity 
to obtain useful commodities to the in- 
jury of the ‘public *9*7*" 36 Ams Jur, 
Monopolies, Sec. 5. ; 


[Public Injury] 


Except that under the common law of 
a state no burden upon interstate com- 
merce would be required, the common law 
gives no greater right of action than is 
given under the antitrust acts. There is 
no allegation in the complaint that the 
alleged conspiracy of the defendants tended 
to effect a monopoly or stifle competition. 
The plaintiff does allege that the acts 
complained of restrain trade and commerce 
between Arkansas and other states and 
territories. The factual allegations of the 
complaint, however, as distinguished from 
this conclusion, clearly establish that if 
there was any restraint, it related solely 
to a lessening of the practice of Dr. Riggall 
and the business of the plaintiff hospital. 
The court does not feel that the operation 
of the hospital can be considered a “trade,” 
notwithstanding the growing commercializa- 
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tion of medical services. However, even 
if the operation of the hospital is to be 
treated as a “trade,” the words of the 
Court of Appeals in the Riggall case, supra, 
are nevertheless still applicable to the claim 
under the common law: ‘“* * * plaintiff’s 
complaint in substance is that the practice 
of his profession would have been more 
profitable to him had the defendants not 
deprived him of membership in the Wash- 
ington County Medical Society.” In other 
words, the alleged conspiracy of the de- 
fendants under the factual allegations of 
the complaint does not tend to establish a 
monopoly, stifle competition, or restrain 
trade, and even if the conclusion of the 
plaintiff that trade is restrained can be ac- 
cepted, there are no factual allegations 
which would justify a further conclusion 
of public injury. 


[No Monopoly] 


The Arkansas Constitution, Art. 2, Sec. 
19, provides: 

“Perpetuities and monopolies are con- 
trary to the genius of a republic, and 
shall not be allowed; nor shall any heredi- 
tary emoluments, privileges or honors 
ever be granted or conferred in this 
State.” 

From what has just been said it is appar- 
ent that this provision has no applicability 
to the facts stated in the complaint, since no 
allegations are made showing a tendency of 
the acts complained of to create a monopoly. 


[No Price Fixing or Excluding 
from Competition] 


The Arkansas Statutes contain provisions 
forbidding any combination “to regulate or 
fix either in this State or elsewhere the price 
of any article of manufacture, mechanism, 
merchandise, commodity, convenience, re- 
pair, any product of mining, or any article 
or thing whatsoever.” Ark. Stat. Ann., Sec. 
70-101, (1947). It is apparent that the facts 
alleged in the complaint do not show any 
attempt or intention to fix or regulate any 
prices for medical services. The statutes 
also forbid a monopoly and the creation 
of a monopoly by driving out competition. 
Ark. Stat. Ann., Secs. 70-105 and 70-106 
(1947). Since no monopoly or attempt at 
monopoly is alleged or shown by the facts 
in the complaint, and since it is likewise 
apparent that the plaintiff is not being driven 
from competition, these statutes have no 
application. 
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[No Civil Conspiracy] 


Although ample time was afforded the 
plaintiff for filing a brief, the plaintiff has 
cited no provisions of the Arkansas Statutes 
or Constitution, and no decisions of the 
Arkansas Supreme Court relative to the 
common-law right which it asserts, except 
to say that “a civil conspiracy is a combi- 
nation of two or more persons by concerted 
action to accomplish an unlawful purpose, 
or to accomplish some purpose not in itself 
unlawful by an unlawful means.” South- 
western Publishing Co. v. Ney, 227 Ark. 852, 
302 S. W. 2d 538. This is unquestionably a 
proper statement of the law, but the plain- 
tiff has cited no case indicating that the 
defendants, by denying Dr. Riggall member- 
ship in a private organization, have either 
concerted to accomplish an unlawful pur- 
pose or to accomplish a lawful purpose by 
unlawful means. The plaintiff argues that 
under several Arkansas Statutes organized 
medicine in Arkansas is given powers which 
might well be classified as governmental in 
nature. Ark. Stat. Ann., Secs. 72-602, 72-604, 
72-605 (1957 Replacement). It may be that 
if the State of Arkansas controlled the 
operation of the Washington County Medi- 
cal Society that the refusal of the society 
to admit Dr. Riggall to membership might 
in a proper case be “state action,” and as 
such might be a discrimination proscribed 
by both the Fourteenth Amendment of the 
Federal Constitution and by Article 2, Sec. 
3, of the Constitution of Arkansas, but this 
is not the claim asserted by the complaint, 
nor does it appear that such a claim could 
be supported on the facts alleged. The mere 
fact that the medical society is not merely a 
social or fraternal organization, but an ac- 
tive and effective instrumentality benefiting 
its members, does not necessarily require 
that organization to admit to membership 
any qualified person who seeks its undeni- 
able benefits. The analogy of the medical 
society to a labor union drawn by plaintiff 
is no doubt apt, but the banding together of 
persons of common interest in a free society 
is so commonly done for almost every con- 
ceivable interest that such united action, in 
whatever sphere of human activity, can be 
classed as characteristic of, rather than 
repugnant to, a free society and free trade. 
No doubt every group of persons who does 
so band together to seek a common goal or 
oppose a common grievance is offensive to 
many other persons, and in many instances, 
group action either fortuitously or by design 
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interferes to some extent with some eco- 
nomic, social, or political desire of many 
other persons. Whenever a labor union or- 
ganizes, employers usually consider them- 
selves injured, at least in some ways. By 
the same token employers band together 
in their various trade and business organi- 
zations, and usually the actions of such 
organizations are at best considered trouble- 
some by unions. So it is in almost every 
realm of activity, but far from bespeaking 
an inherent opposition to the principle of 
free trade and enterprise, such action is 
more frequently than not a fundamental 
aspect of free enterprise, at least unless and 
until it goes beyond the permissible limits 
and violates some applicable law. The al- 
leged economic activity of the medical as- 
sociations, though it may have a profound 
effect upon other men of the profession as 
well as upon laymen, is no more contrary 
to any law or decision cited or found by the 
court than the same sort of activity of other 
groups. Nor does the court find any law or 
decision requiring such groups to admit to 
membership any person who may be as well 
qualified as the present membership. 


[Private Associations] 


On the contrary, the decisions seem unani- 
mously to agree that there is no “right” to 
become a member of a voluntary associ- 
ation, and they make no distinction grounded 
on the type of activity of that association. 
In Arnstein v. American Society of Composers, 
Authors and Publishers, 29 F. Supp. 388 (D. C. 
S. D. N. Y. 1939), the plaintiff, a composer, 
alleged a conspiracy on the part of the so- 
ciety to prevent his membership, even though 
he was well qualified for membership. The 
court said at page 393: 


“One of plaintiff's main contentions 
against ASCAP was that he had applied 
for membership, was fully qualified and 
that they unjustifiedly refused to admit 
him to membership. The following quo- 
tation from the plaintiff's brief fairly sets 
forth his claim in this respect: ‘That al- 
though he has been a composer of music 
for the last forty years, and his music has 
been performed for profit in thousands of 
public places where the ASCAP is the 
sole collector of royalties, by barring plain- 
tiff from membership the ASCAP was 
able to keep all the royalties so collected, 
without any responsibility to plaintiff. The 
argument that they have such right to 
exclude plaintiff is erroneous.’ 

* * * 
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“[Defendants] say that he is not quali- 
fied as a composer; that he has not com- 
posed any works that have any value to 
ASCAP; that he does not own the per- 
forming rights in most of the works that 
he wrote and that they were justified in 
rejecting him from membership. 

“Tt is not necessary for me to go into 
this, because I find that ASCAP is a pri- 
vate association; that its rules and bylaws 
define the manner and means upon which 
it admits composers to membership; that 
no one has an absolute right to be a mem- 
ber; that it has the sole power to say who 
shall belong and who shall not. That re- 
fusal to admit plaintiff to membership is 
not an invasion of his rights and gives 
him no right of action against ASCAP 
thereby.” 


See also, Annotation, 59 A. L. R. 2d 1290. 


The action of the medical society and its 
individual members, whatever their motive 
may have been, was not action to attain an 
unlawful purpose or to use unlawful means 
in attaining a lawful purpose, absent some 
specific statutory requirement that all per- 
sons be admitted to membership. 


It is true that the plaintiff alleges that the 
refusal of the defendants to admit Dr. Rig- 
gall to membership has resulted in a number 
of other conditions unfavorable to the plain- 
tiff hospital as well as to Dr. Riggall. It 
may be seriously doubted whether any of 
the numerous conditions alleged to have 
been caused by the denial of membership 
are proximate results of that action by the 
medical society. Compare Robinson v. Lull 
[1956 Trape Cases { 68,521], 145 F. Supp. 
134 (D. C. Ill. 1956), at page 137, where the 
court considered a series of facts similar to 
those presented here, and found no proxi- 
mate connection between the acts of the 
defendants and the alleged injury. 


[No Conspiracy or Violation of 
State Law] 


Assuming, however, that the conditions 
and injuries allegedly resulting from the 
medical society’s denial of membership to 
Dr. Riggall were all proximate results of 
that action of the medical society, there is 
nevertheless no showing of any violation of 
state law in that action or any conspiracy 
to violate any state law. Most of the in- 
juries said to result to the plaintiff and to 
Dr. Riggall from his inability to obtain 
membership in the medical society relate to 
the alleged loss of patients of the hospital. 
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These assertions are in essence specifica- 
tions of the allegation that the defendants 
“imposed a professional boycott upon the 
plaintiff, and thereby prevented the plaintiff 
from receiving great numbers of patients 
from outside the State of Arkansas and 
elsewhere.” These allegations, however, fall 
short of establishing a claim under Arkansas 
law. In Meier v. Speer, 96 Ark. 618, 132 
S. W. 988 (1910), certain members of labor 
organizations agreed among themselves that 
they would not work for one Carbaugh 
because he was listed on what was termed 
the “unfair list.” The action of the union 
members resulted in the refusal of one 
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do or not to do the things which those in 
the combination desire.” 


The court added, quoting from Carew v. 
Rutherford, 106 Mass. 1: 


“Every man has a right to determine 
what branch of business he will pursue, 
and to make his own contracts with whom 
he pleases and on the best terms he can, 
He may change from one occupation to 
another, and pursue as many different 
occupations as he pleases, and competition 
in business is lawful. He may refuse to 
deal with any man or class of men. And 
it is not a crime for any number of per- 
sons, with a lawful object in view, to as- 
sociate themselves together and agree that 


O’Neal to do certain work for Carbaugh. 
The court said at page 624: 6 


“The principles of law applicable to 
the above facts are few, simple and well 
established,” 


and quoting Martin’s Modern Law of Labor 
Unions, Sec. 69, said: 


“*Tntimidation and coercion are essen- 
tial elements of a boycott. It must appear 
that the means used are threatening and 
intended to overcome the will of others 
and compel them to do or refrain from 
doing that which they would or would not 
otherwise have done.’ Citing many cases 
in note. While violence or the threats 
thereof frequently accompany a boycott, 
yet it is not essential that physical force, 
or the threat thereof, be present in order 
to constitute a boycott. But the things 
done or the words spoken must be ‘in- 
tended and naturally tend to overcome 
the will of others,’ and to induce them to 


they will not work for or deal with a 
certain man or classes of men, or work 
under a certain price, or with certain con- 


,” 


ditions’. 


The complaint does not allege any coercion 
on the part of the defendants in the pursuit 
of their alleged boycott of the plaintiff. Un- 
der the rule in the Meter case as just quoted, 
the acts complained of must tend, in some 
manner, to coerce others. Since no such 
coercion is alleged, the plaintiff fails to state 
a claim grounded upon either the Consti- 
tution, Statutes, or common law of Arkan- 
sas, and the complaint should be dismissed 
as to the remaining individual defendants. 


[Complaint Dismissed] 


Therefore an order is being entered today 
on the motions of all defendants dismissing 
the complaint. 


[| 69,183] Julius Nagler and Oscar Resnick d/b/a Brooks Radio & Television, Charles 
De Nave d/b/a Dee Radio & Television Co., Benjamin Katzoff d/b/a Empire Refriger- 
ation & Appliance Co., Harold August d/b/a Jo-Mort, Emanuel Salkind d/b/a Melody 
Television Company, Harold Kaufman d/b/a N & H Radio, Rajah Appliance Corp., Rob- 
ert Harrison d/b/a Roda Radio Sales & Service, Stam-White Appliance, Inc., John La Rock 
and Frank La Rock d/b/a United Radio Lab, Zinn Distributing Corporation, Presto Tele- 
vision, Inc. and John Pristas d/b/a Corona Appliance Co., suing on behalf of themselves 
and all others similarly situated, Plaintiffs, v. Admiral Corporation, Admiral Corporation 
New York Distributing Division, Inc., Emerson Radio and Phonograph Corp., The Wil- 
cox-Gay Corporation, Allen B. Du Mont Labs, Inc., Du Mont New York, Inc., Maytag 
Washer & Ironer Company, Inc., Maytag-Atlantic Co., Inc., Warren-Connelly Company, 
Inc., Zenith Radio Corp., The Peerless Corp., Roto-Broil Corp. of America, Jay Kay Metal 
Specialties Corp., Philco Corporation, Philco Distributors, Inc., Times-Appliance Co., Inc., 
Nash-Kelvinator Sales Corp., Motorola-New York, Inc., Gross Distributors, Inc., Perfec- 
tion Stove Co., Servel, Inc., Welbilt Stove Co., Inc., Vim Television and Appliance Stores, 
Inc., Davega Stores Corporation, Gerald O. Kaye & Associates Corp., American Motor 
Sales Corp. (Kelvinator Div.), Defendants. 


In the United States District Court for the Southern District of New York. Civil 
106-115. Filed November 3, 1958. 
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Sherman Antitrust Act and Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Production of Evidence Under Federal Rules of Civil Procedure—Interrogatories—Suffh- 
ciency of Answers.—In an action by home appliance retailers charging manufacturers and 
distributors with discriminating in prices by favoring two retail chain store operators, 
answers to interrogatories filed by certain of the plaintiffs were technically defective or 
failed to comply with the letter or the spirit of the Federal Rules of Civil Procedure and 
of prior orders of the court. (1) The answers were not signed by the respective plaintiffs, (2) 
the answers were not properly verified since they contained no averment that they were 
true to deponent’s own knowledge, (3) the bulk of the answers were “consolidated” rather 
than being fully and separately answered under oath as required by the Rules, and (4) a 
number of the answers gave no information at all but merely referred generally either to 
books or records of the plaintiff which were said to have been “available for inspection” 
or to the defendants’ records. The court noted that it was the plaintiffs who-asserted 
claims against the defendants, not the converse, and that the plaintiffs had the burden of 
establishing their case and informing the defendants fully as to the particulars of their 
claims in the detail which the interrogatories required. The plaintiffs were directed to 
answer the interrogatories fully, fairly, and completely or suffer the penalty of dismissal. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
For the plaintiffs: Arnold Malkan, New York, N. Y. 


For the defendants: Donovan, Leisure, Newton & Irvine, New York, N. Y., for Philco 
Corp. and Philco Distributors, Inc. (A. Vernon Carnahan and James M. Ellis, of counsel). 


For a prior decision of the U. S. Court of Appeals for the Second Circuit, see 1957 
Trade Cases { 68,839. For prior opinions of the U. S. District Court for the Southern Dis- 
trict of New York, see 1956 Trade Cases ff 68,449 and 68,448. 


Opinion 
[Price Discrimination] 


Bryan, District Judge [In full text]: This 
is an action for treble damages and injunc- 
tive relief pursuant to the Robinson-Patman 
Act and the Sherman Anti-Trust Law, 15 
U. S. C. § 13, §§ 1 to 7. Plaintiffs are nine 
New York retailers of radio, television and 
other home appliances. Twenty-two of the 
twenty-four defendants are manufacturers, 
wholesalers or distributors of these appli- 
ances, and two are retail chain store opera- 
tors who sell them. The principal charge 
made by the plaintiffs is that there was 
price discrimination against them and in 
favor of the defendant retail chain store 
operators. 

[interrogatories] 

Defendants Philco Corporation, a manu- 
facturer, and Philco Distributors, Inc., its 
distributor, now move, pursuant to Rules 
Bob andes sale =Ge bs torerelich ins con- 
nection with answers to interrogatories pro- 
pounded by them to plaintiffs Nagler and 
Resnick, d/b/a Brooks Radio & Television 
(plaintiff Nagler), August, d/b/a Jo-Mort 
(plaintiff August), Salkind, d/b/a Melody 
Television Company (plaintiff Salkind), and 
Harrison, d/b/a Roda Radio Sales & Serv- 
ice (plaintiff Harrison). The moving de- 
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fendants assert that the ‘“‘consolidated” and 
“separate” answers to such interrogatories 
served by these plaintiffs constitute “a de- 
liberate and wilful evasion of the require- 
ments of the federal rules” and of orders of 
this court dated March 5 and June 2, 1958. 
The moving defendants seek either a de- 
fault judgment against these four plaintiffs 
for such violations, or, in the alternative, 
orders striking the “consolidated” and “sep- 
arate” answers to the interrogatories, com- 
pelling plaintiffs to submit full, complete 
and separate answers to each interrogatory 
and for expenses and counsel fees alleged 
to be caused by plaintiffs’ deliberate flout- 
ing of the applicable rules and of the prior 
orders of this court. 


[Prior Proceedings] 


There has been some difficulty from the 
start of this litigation as to the exact nature 
and particulars of the plaintiffs’ claims. 
Their complaint was dismissed on motion 
of a number of the defendants upon the 
grounds, among other things, that it “failed 
to set forth a short and plain statement of 
the claim showing that the [plaintiffs are] 
entitled to relief” as required by Rule 8(a), 
F. R. C. P. Primarily this determination 
was based on the theory that the complaint 
was so vague, indefinite and confused as to 
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make it impossible for the defendants to 
know what they had to meet. Nagler v. Ad- 
miral Corp., D. C. S. D. N. Y. [1956 TrapE 
Cases § 68,449], 144 F. Supp. 772. 


The order dismissing the complaint on 
these and other grounds was reversed by 
the Court of Appeals [1957 TRADE CASES 
7 68,839] (248 F. 2d 319) where it was 
pointed out that the details and particulars 
of the claims could and should be obtained 
through the discovery process provided for 
by the federal rules. (248 F. 2d p. 326). 


Accordingly in November 1957 the Philco 
defendants, after serving their answers, pro- 
pounded interrogatories to these four plain- 
tiffs, among others, in order to obtain the 
necessary particulars and details of the al- 
leged claims against them. After a number 
of extensions of time to file answers plain- 
tiffs moved to vacate or modify the inter- 
rogatories propounded, seeking, among 
other things, permission to consolidate their 
answers. This motion was denied by order 
of March 5, 1958, except that “as to such 
interrogatories of the aforementioned de- 
fendants as request identical information, 
plaintiffs’ answers to one of said defendants 
may be applied to each of the others by 
reference or by such other form as may be 
convenient to plaintiffs’. The order gave 
the plaintiffs an additional ninety days (to 
June 3, 1958) to answer the interrogatories 
on this basis. 


On April 23, 1958 plaintiffs moved under 
Rule 34, F. R. C. P., for an order requiring 
the production by the Philco defendants of 
a mass of documents for inspection and 
copying upon the ground, among others, 
that these documents were needed “to com- 
pile or prepare their answers to the Philco 
interrogatories”. This motion was denied 
on May 13, 1958. 


On May 14, 1958 plaintiffs moved to ex- 
tend their time within which to answer the 
interrogatories for an additional ninety days 
beyond June 3, 1958. By order of June 2, 
1958 entered on this motion plaintiffs were 
directed to supply, in answer to the inter- 
rogatories, such information as was pres- 
ently available to them by June 3, and their 
time to supply such additional information 
by way of additional answers as was not 
then available to them was extended to 
July 21, 1958. Plaintiffs then served the 
answers to interrogatories which are at- 
tacked by the instant motion. 
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[Answers Defective] 


The answers to the interrogatories filed 
by the plaintiffs are technically defective in 
a number of respects and in a number of 
others they do not comply with the letter 
or spirit of the rules of federal procedure 
and of the orders heretofore entered in this 
action. 

[Signatures | 


1. The answers are not signed by the 
respective plaintiffs as specifically required 
by Rule 33, F. R. C. P., which states that 
“answers shall be signed by the persons 
making them”. 


[Verification] 


2. The verifications by the various plain- 
tiffs which are apparently meant to apply 
both to the “consolidated” and “separate” 
answers, though they do not say so, are en- 
tirely insufficient to comply with the re- 
quirement that answers shall be answered 
separately and fully “under oath’. (Rule 
33.) There is no averment in the verifica- 
tions that any of the answers are true to 
deponent’s own knowledge, even though a 
number of them must necessarily be within 
the answering plaintiff's knowledge. In- 
stead there is a blanket verification that 
the answers are true to the best of de- 
ponent’s “knowledge, information and belief”. 

This kind of verification, particularly 
when applied to the so-called “consolidated” 
answers, leaves each plaintiff with conven- 
ient avenues of evasion. It skillfully man- 
ages to avoid the requirement of distinguishing 
between matters stated on a party’s own 
knowledge and matters stated on informa- 
tion and belief. It also permits each plain- 
tiff to avoid stating specifically under oath 
with respect to questions he claims to be 
unable to answer, that he does not have 
the information necessary to answer the 
question, and that the answers given reflect 
all the information available to him. The 
claim of plaintiffs’ counsel that the verifica- 
tions are sufficient is refuted by their own 
reference to the form of verification appear- 
ing on their own legal backs, even if it be 
assumed that plaintiffs’ counsel are not 
themselves familiar with the proper form, 
as they should be. 


[Consolidated Answers] 


3. There is no authorization either in the 
rules or in the orders heretofore entered 
for the so-called “consolidated answers” in 
which the four plaintiffs jointly answer the 
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bulk of the interrogatories. Rule 33 requires 
that interrogatories shall be answered “fully 
and separately under oath”. The order of 
March 5, 1958 cannot be construed to 
authorize the plaintiffs to “consolidate” their 
answers as they have done. All that the 
order of March 5 permits by way of con- 
solidation is the joinder in convenient form 
of such answers each of the plaintiffs make 
separately as relate to both Philco defend- 
ants. Indeed, this is what the interrogatories 
which were served themselves contemplate. 


[Reference to Records] 


4. A number of the answers give no in- 
formation at all but merely refer generally 
either to books and records of a plaintiff 
which it is said “are available for inspec- 
tion”, or to the Philco defendants’ books or 
records. Such answers are wholly insuff- 
cient to comply with the rules. It is these 
plaintiffs who assert claims against the de- 
fendants, not the converse. The plaintiffs 
have not only the burden of establishing 
their case, but the burden of informing the 
defendants fully as to the particulars of 
their claims in the detail which the inter- 
rogatories require, That is the very purpose 
of the discovery procedure provided by the 
rules and this purpose is thwarted by the 
plaintiffs’ answers. 


[Evasive Answers] 4 


These plaintiffs are apparently of the view 
that once their complaint has survived a 
motion to dismiss they can sit back and 
leave the defendants virtually in the dark as 
to vital particulars of their claims, or, in- 
deed, put the defendants to the burden of 
furnishing them. If plaintiffs do not disa- 
buse themselves of this view and do not 
fully, fairly and completely answer the in- 
terrogatories propounded in the form and 
manner required by the rules, they are not 
entitled to any consideration of their claims 
by this court and will suffer the penalty of 
dismissal. These answers to interrogatories 
are in such large measure evasive, unre- 
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sponsive and defective, both technically and 
in substance, as to constitute a total failure 
to comply with the rules of practice and 
the prior orders of this court. 


[Justification] 


It may well be that these answers repre- 
sent a deliberate attempt by these plaintiffs 
to avoid giving the Philco defendants in- 
formation to which they are entitled in the 
form they are entitled to receive it. How- 
ever, at the time this motion was made the 
plaintiffs’ time to supply the additional in- 
formation not then available to them had 
not yet expired and they may have been 
under some misapprehension as to whether 
they were entitled to serve the so-called 
“consolidated” answers. I will therefore 
give plaintiffs the benefit of the doubt and 
will not make the finding that their failure 
to supply proper answers was without the 
substantial justification which is a prerequi- 
site to the award to the defendants of 
expenses, including attorneys’ fees, on this 
motion under Rule 37(a). The defendants’ 
motion in so far as it seeks expenses and 
counsel fees is therefore denied. 


[Compliance Ordered] 


But let these plaintiffs make no mistake 
about the matter from this point forward. 
In the event of their failure to comply fully 
and explicitly with my directions in this 
opinion judgment shall be granted against 
them by default pursuant to Rule 37(b). 

Plaintiffs will be given 20 days from the 
date of service of the order to be entered on 
this motion to serve full and complete 
answers to the interrogatories propounded 
to them which comply with the rules and 
with the prior orders of this court. Such 
answers shall include all pertinent informa- 
tion required by the interrogatories pro- 
pounded, including any information not 
available to them when the present answers 
were served and which was to be supplied 
by July 21, 1958. 

Settle order on notice. 


[1 69,184] Encore Stores, Inc. v. The May Department Stores Co., Broadway- 
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In the United States District Court for the Southern District of California, Central 


Division. 


No. 197-58-HW. Filed July 7, 1958. 


Sherman Antitrust Act 
Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Elements Which Must Be Established—Injury to Public— 
Interstate Commerce.—In a private antitrust action alleging violations of the Sherman Act, 
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the plaintiff was required to make a more definite statement as to certain counts of its 
complaint on the ground that those counts failed to set forth facts showing the effect upon 
commerce of the acts attributed to the defendants, or that such acts constituted pro- 
hibited restraints, While the present trend in the higher courts is not to hold pleaders 
in civil antitrust cases to the certainty which some district judges in the past have sought 
to establish, it is necessary that the complaint allege the manner in which the acts of the 
defendants injuriously affected interstate commerce or constituted acts prohibited by 
the antitrust laws. Since public injury alone justifies the threefold increase in damages, 
it is essential that a pleading allege facts from which it can be determined as a matter of 
law that the conspiracy contemplated or tended to restrain interstate commerce, with 
harmful effects to the public interest. Unless the acts charged are illegal per se, in 
which case public injury will be presumed, the complaint must allege facts from which 
public injury may be reasonably inferred. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475, 9009.600. 


Combinations and Conspiracies—Proof of Conspiracy—Conscious Parallelism—Lack 
of Agreement—Common Business Solutions to Identical Problems—Boycott—Refusal 
to Sell—In a private antitrust action alleging violations of the Sherman Act, the plaintiff 
was required to make a more definite statement as to certain counts of its complaint 
where, among other things, its allegations showing concert of action between the de- 
fendants were nebulous. While it was granted that an inference of a conspiracy might 
be drawn from “parallelism” of action, the court noted that it was established law that 
identical situations arising in the field of commerce might lead to identical actions by 
those concerned without any agreement or concert, Certain allegations in the complaint 
would warrant the inference that each defendant was protecting itself against the plain- 
tiff’s undercutting of prices by ascertaining the price at which it was offering to sell certain 
brand name merchandise which the defendants, by their fair trade agreements, were 
bound to sell at a definite price. The plaintiff charged the doing of a legal act in alleging 
that suppliers refused to supply it where it would not be bound by fair trade agreements. 
Whether the plaintiff charged a “boycott” or really complained of exclusion from the 
market, the defendants were entitled to know what specific illegal acts they were charged 
with in order to properly defend their actions. 


See Combinations and Conspiracies, Vol. 1, { 2005.360, 2005.533, 2005.660; Resale 
Price Fixing—Fair Trade, Vol. 1, {| 3015.70. 


California Antitrust (Cartwright) Act 


Combinations and Conspiracies Under State Antitrust Laws—Procedure—Pleadings 
—Sufficiency of Allegations—Public Injury.—In a private antitrust action, the plaintiff 
was required to make a more definite statement of its claim as to certain counts alleging 
a violation of the California Antitrust (Cartwright) Act since no facts were alleged 
which showed that the acts of the defendants constituted prohibited restraints. Unless 
the acts charged are illegal per se, in which case injury to the public will be presumed, 
the complaint must allege facts from which public injury may be reasonably inferred. 
Otherwise, the acts might not amount to more than refusal to deal or restrictions on 
dealers of the type which both state and federal law permit. California decisions require 
that civil complaints under the Cartwright Act show public injury or prohibited restraints. 


See Combinations and Conspiracies, Vol. 1, § 2425.05. 


For the plaintiff: Alvin G, Greenwald, Los Angeles, Calif.; Danzansky & Dickey, 
Raymond Dickey, and Bernard Gordon, all of Washington, D. C. 


For the defendants: Lawler, Felix & Hall, by J. Phillip Nevins, Los Angeles, Calif., 
for May Department Store; and MacFarlane, Schaefer & Haun, by E. J. Caldecott, 
Los Angeles, Calif., for Broadway-Hale and Bullock’s. 
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Ruling and Order on Motions as to the 
Defendants Broadway-Hale Stores, 
Inc. and Bullock’s, Inc 


Leon R. YANKwIcH, District Judge [In 
full text]: The various motions of the 
defendants Broadway-Hale Stores, Ine. 
and Bullock’s, Inc. filed on May 27, 1958, 
heretofore argued and submitted are now 
decided as follows: 


1. The Motions to Dismiss the various 
counts of the Complaint are denied. 

2. The Motions for a separate statement 
of claims are denied. 


3. The Motion for a more definite state- 
ment is denied as to Counts 2 and 3 and 
said Motions are granted as to Counts 
1, 4, 5 and 6. 

Plaintiff is ordered to prepare, serve and 
file within thirty days after the date of this 
Order to the defendants Broadway-Hale 
Stores, Inc. and Bullock’s, Inc. a more 
definite statement of claim as to the above 
matters as follows: 


I. State more definitely with respect to 
the allegations of Count one: 

(a) What acts, if any, the defendants, 
Broadway-Hale Stores, Inc. and Bullock’s, 
Inc., or either of them, have done consti- 
tuting the violations alleged in said para- 
graph 23; 

(b) Wherein there is any public injury, 
or injury to the plaintiff, arising from the 
acts alleged in said paragraph 23; 

(c) What is meant by the phrase “the 
merchandise hereinbefore described”. 

II. State more definitely with respect to 
the allegations of Count four: 

(a) Who is referred to in the allegations 
of paragraph 26, page 8, lines 8, 11 and 
13, when the phrase is used “suppliers of 
the plaintiff’; whether this is intended to 
be all suppliers or certain particular sup- 
Pliers ; 

(b) To whom plaintiff refers in para- 
graph 26, lines 8 and 9, when he refers to 
“potential suppliers of the plaintiff’; 

(c) What acts the defendants, Broadway- 
Hale Stores, Inc., and Bullock’s, Inc., or 
either of them performed in furtherance of 
a violation of Section 1 of the Sherman 
Act, when said Count four, in paragraph 
26, alleges no conspiracy and shows no 
facts describing the conspiracy. 

III. State more definitely with respect 
to the allegations of Count five: 
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(a) What acts were performed by the 
defendants, Broadway-Hale Stores, Inc. and 
Bullock’s, Inc., or either of them which 
interfered with a right of contract of 
plaintiff, or interfered with any business 
relationship of plaintiff; 


(b) To whom the plaintiff is referring 
when he refers to “certain of its suppliers”, 
paragraph 27, page 8, lines 20 and 22, or 
with which suppliers, if any, plaintiff had 
contracts or did business; 


(c) What the plaintiff refers to by the 
phrase “or by other means”, line 25, para- 
graph 27, page 8; 

(d) What, if any, injury resulted to the 
plaintiff from any alleged interference set 
forth in paragraph 27, when no contracts 
are in fact shown to have been breached, 
nor any discontinuances of any business 
relationship was in fact shown. 


IV. State more definitely with respect 
to the allegations of Count six: 


(a) What acts were performed by the 
defendants, Broadway-Hale Stores, Inc. and 
Bullock’s, Inc., or either of them, which in- 
terfered with a right of contract of plaintiff, 
or interfered with any business relation- 
ship of plaintiff; 

(b) To whom the plaintiff is referring 
when he refers to “certain of the suppliers 
of the plaintiff’, paragraph 28, line 29, page 
8 and line 1, page 9, or with which sup- 
pliers, if any, plaintiff had contracts or did 
business; 

(c) What, if any, injury resulted to the 
plaintiff from any alleged interferences set 
forth in paragraph 28, when no contracts 
are in fact shown to have been breached, 
nor any discontinuance of any business re- 
lationship was in fact shown. 


Comment 
[Necessary Averments] 


The present trend in the higher courts 
is not to hold pleaders in civil antitrust 
cases to the certainty which some district 
judges in the past have sought to estab- 
lish. (See, Radovich v. National Football 
League, 1957 [1957 TrapE Cases { 68,628], 
352 U. S. 445, 453-454; Nagler v. Admiral 
Corporation, 2 Cir., 1957 [1957 TrapE CASES 
{ 68,839], 248 F. 2d 319, 322-326; New Home 
Appliance Center v. Thompson, 10 Cir., 1957 
[1957 Trapve CASES { 68,882], 250 F. 2d 881, 
884.) However, where the alleged monop- 
olistic practices are not illegal per se (as is 
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Encore Stores, Inc. v. May Depariment Stores Co. 


price fixing of every type) it is necessary 
that the complaint allege the manner in 
which the acts of the defendants injuriously 
affect interstate commerce or constitute acts 
prohibited by the antitrust laws. This is 
the view recently expressed by the Court 
of Appeals for the Ninth Circuit in Klor’s, 
Inc. v. Broadway-Hale Stores, Inc., decided 
March 28, 1958 [1958 Trape Cases { 69,007], 
and reported in 1958 TrapE Cases p. 73,998, 
73,999, in which the Court adopts the 
view expressed by the Court of Appeals for 
the Fifth Circuit in Kinnear-Weed Corp. v. 
Humble Oil & Refining Co., 5 Cir., 1954 [1954 
TRADE CAsES § 67,822], 214 F. 2d 891, and 
quotes from it. 


In that case, speaking of the require- 
ment as to pleading in this respect, the 
court said: 


“Public injury alone justifying the three- 
fold increase in damages and being an 
indispensable constituent of a claim for 
violation of the antitrust laws, a general 
allegation of such injury is not sufficient. 
It is essential that the complaint allege facts 
from which it can be determined that the 
conduct charged to be im violation of the 
antitrust laws was reasonably calculated to 
prejudice the public interest .by unduly re- 
stricting the free flow of interstate com- 
merce.” (Ktinnear-Weed Corp. v. Humble 
Oil & Refimng Co., supra, pp. 893-894.) 
(Italics added.) 

In another case, speaking of the absence 


of proper allegations, the same Court par- 
ticularized: 


“No facts were alleged from which 
it could be determined as a matter of law 
that the contemplated purpose, tendency, 
inherent nature, or result of the conspiracy 
was that fewer automobiles moved in in- 
terstate commerce from Detroit, Michi- 
gan, into Colorado, or other destinations; 
or that less Hudson automobiles were 
available for purchase in the markets, either 
in Colorado, or elsewhere; or that the 
quality of the Hudson cars was lowered 
in any manner. The pleading was com- 
pletely barren of any allegations from 
which it could be determined as a matter 
of law that the contemplated purpose, 
tendency, inherent nature, or result of the 
combination was to bring about any dim- 
inution in quantity or deterioration in 
quality of new Hudson automobiles mov- 
ing in interstate commerce and sold to 
the public. Facts were alleged which tended 
to show that the conspiracy as contemplated 
and effectuated harmed plaintiff. But that 
was not enough. In addition, it was essential 
that the pleading allege facts from which 
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it could be determined as a matter of law 
that the conspiracy contemplated or tended 
to restrain interstate commerce, with harm- 
ful effect to the public interest. Failing to 
contain allegations of that requisite na- 
ture, the pleading was insufficient in law 
to state a cause of action for which relief 
could be granted under the Act.” (Fed- 
dersen Motors v. Ward, 1950, 180 F. 2d 
519, 522) (Italics added.) 


[Effect on Commerce] 


In the complaint before us no facts other 
than price fixing—as set forth in counts 
two and three—are alleged to show the 
effect upon commerce of any of the acts 
attributed to the defendants, or that they 
constituted what the Court in the Klor’s 
case calls ‘prohibited restraints”. The gen- 
eral allegations of the effect on commerce 
contained in paragraph 36 and 37 are not 
specific enough to supply these defects. For 
this reason, the court is of the view that 
the plaintiff should be required to make 
his statement of claims more definite. (Fed- 
eral Rules of Civil Procedure, Rule 12(e)) 


[Antitrust Law of California] 


Counts 4, 5 and 6 are also grounded on 
alleged violation of the Cartwright Anti- 
trust Act of California, (California Busi- 
ness and Professions Code, § 16,700 et seq. 
See especially § 16,720 defining combinations 
and § 16,750 giving a right of civil action 
to one injured by the doing of the forbidden 
acts.) However, California also has a very 
definite fair trade policy and has specifically 
spelled: out what shall constitute fair or 
unfair competition. (California Business and 
Professions Code, §§ 16,900-16,905.) 


[Public Injury] 
Sales at a price less than 


“the price stipulated in any contract en- 
tered into pursuant to this chapter, whether 
the person so advertising, offering for 
sale or selling is or is not a party to 
such contract, is unfair competition and 
is actionable at the suit of any person 
damaged thereby.” (California Business 
and Professions Code, § 16,904) 


So, whether we are dealing with vertical 
agreements or not, (New Home Appliance 
Center v. Thompson, supra, p. 884; Paramount 
Film Distribution Corp. v. Village Theatre, 
10 Cir., 1955 [1955 Trapve Cases { 68,239], 
228 F. 2d 721, 725-726) unless the act charged 
is illegal per se, in which case injury to the 
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public will be presumed, the complaint must 
allege facts from which “public injury” 
may be reasonably inferred. Otherwise, the 
acts may not amount to more than refusal 
to deal or restrictions on dealers of the type 
which both state and federal law permit. 
(See, Klor’s, Inc. v. Broadway-Hale Stores, 
Inc., supra, pp. 24-29 of slip decision.) 


In this respect California decisions also 
require that civil complaints under the 
Cartwright Act show public injury or pro- 
hibited restraints. (See, Overland Publish- 
ing Co. v. Union Lithograph Co., 1922, 57 
C. A. 366, 375-376; Overland Publishing Co. 
v. H, S. Crocker Co., 1924, 193 Cal. 108, 121; 
Speegle v. Board of Fire Underwriters, 1946 
[1946-1947 Trape Cases § 57,493], 29 C. 2d 
34, 45-46; Clark v, Lesher, 1951, 106 C. A. 2d 
409, 410; A. B. C. Distributing Co. v. Dis- 
tillers Distributing Corp., 1957 [1957 TRavE 
CASES { 68,844], 154 C. A. 2d 175, 188-192.) 


[Parallelism] 


Except as to price fixing, the allegations of 
the complaint showing concert of action be- 
tween the defendants are nebulous. Grant 
that an inference of conspiracy may be 
drawn from “parallelism” of action, it is 
established law and recognized economic 
doctrine that identical situations arising in 
the field of commerce may lead to identical 
action by those concerned without any agree- 
ment or concert. (See writer’s opinion in 
Umted States v. 20th Century-Fox Film Cor- 
poration, D. C. Cal., 1955 [1955 TRApE CASES 
{ 68,205], 137 F. Supp. 78, 111-115.) Cer- 
tain allegations in the complaint would war- 
rant the inference that what each defendant 
was doing was to protect itself against the 
undercutting of prices by the plaintiff by 
ascertaining the price at which the plain- 
tiff was offering certain brand name mer- 
chandise in the apparel line, which they, 
by their fair trade agreements with the 
manufacturers, were bound to sell at a 
definite price and which is not forbidden 
either by state or federal law. (See alle- 
gations of paragraph 29, especially subdivi- 
sion (a), and paragraph 31.) 


[Refusal to Deal] 


Significantly, what is charged in para- 
graph 31 to the so-called “suppliers-co- 
conspirators” is the doing of a legal act, 
namely, of refusing to supply a person who 
will not be bound by fair trade agreements. 
In truth, what the plaintiff seeks is to be 
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protected from the effects of Section 16,904 
of the California Fair Trade Act by turn- 
ing the prohibition against the act of selling 
into a basis for an action by competitors 
for seeking protection against underselling. 
Grant that a boycott is illegal. What the 
plaintiff really complains of is exclusion 
from the market. (See, Northern Pacific 
Ralway Co. v. United States, 1958 [1958 
TRADE CASES f{ 68,961], 356 U. S. 1, 5-7.) 


This, however, is a question of fact. 


Calling the action of the defendants and 
their alleged co-conspirators a “boycott” of 
the plaintiff no more settles the problem 
than the similar attempt of the Government 
in Umited States v. 20th Century-Fox Film 
Corporation, supra, to call the refusal of the 
motion picture companies to sell films for 
television “a boycott”. 


[Specific Charges] 


The conclusion that there was no “boy- 
cott’” was reached in that case after a trial. 
However, the similarity of contention is 
adverted to in order to point to the fact 
that the defendants here are entitled to 
know definitely what (1) acts each of them 
did, (2) whether they did any act in con- 
cert, (3) what suppliers were involved, (4) 
what contracts, if any, the plaintiffs had 
with the suppliers which obligated them to 
sell them the goods upon their own terms 
without any restriction as to resale price, 
(5) what dresses or apparel were involved, 
and (6) which contracts were cancelled. 
Grant that the plaintiff need not particular- 
ize the damage he suffered from each par- 
ticular act for that is a matter of proof 
at the trial, nevertheless the defendants, in 
order to properly defend their actions, must 
know with what specific illegal acts they 
are charged. For as stated by the Court 
of Appeals in the Klor’s case supra, 


“If a business transaction and the effect 
and object of such transaction between 
two or more persons is lawful, then the 
transaction cannot be nor can it create 
an unlawful conspiracy. If ‘X Company’ 
a manufacturer, refuses to sell to Klor’s, 
Inc., and sells to ‘Y Company’, a retailer 
who also agrees to buy from ‘X’ as long 
as ‘X’ does not sell to Klor’s more than 
one person is involved, and they have 
agreed not to sell, but their act is not 
necessarily illegal. To a minute degree, 
any refusal to sell is a restraint in the 
Sherman Act sense. Some restraints of 
trade are reasonable, and hence not vio- 
lative. Others are not in, nor do they 
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affect, interstate commerce, and hence 
are not violative. Others are so remote 
in their effect on the public at large as 
not to be restraints for Sherman Act 
purposes.” (Klor’s Inc. v. Broadway-Hale 
Stores, Inc., supra, p. 24, slip decision) 


[More Definite Statement Ordered] 


Hence the conclusion that while the 
motion to dismiss should be denied, the 
plaintiffs should be required, in compliance 
with Rule 12(e), Federal Rules of Civil 
Procedure, to make the statements of 
Counts 1, 4, 5 and 6 and certain specific 
paragraphs more certain before the defend- 
ants file any responsive pleading. This is 
especially true in view of the fact that in 
this Circuit the requirement that a pleading 
set forth a 


“claim showing that the pleader is entitled 
to relief.” (Rule 8(a)) 


is interpreted as calling for the statement 
of a “cause of action’, as that term has 
always been understood in the law of code 
pleading. (Sidebotham v. Robison, 9 Cir., 
1955, 216 F. 2d 816, 831) 


Ruling and Order on Motions as to 
The May Department Stores Co. 


Leon R. YanxwicH, District Judge [Jn 
full text]: The various motions of the de- 
fendant May Department Stores Co., filed 
May 27, 1958, heretofore argued and sub- 
mitted, are now decided as follows: 


(a) The Motions to dismiss the various 
Counts of the Complaint are denied. 


(b) The Motions for a separate statement 
of claims and to join additional defendants 
are denied. 


(c) The Motions for a more definite state- 
ment are denied as to Counts 2 and 3 and 
said motions are granted as to Counts 1, 
4, 5, 6, and Paragraphs 29 and 31. 

Plaintiff is ordered to prepare, serve and 
file within 30 days after the date of this 
Order, to the defendant May Department 
Stores Co. a more definite statement as to 
the above matters as follows: 


I. State more definitely with respect to 
the allegations of Count One: 


(a) To what competition or agreement or 
contract or plan or plans or conspiracy 
plaintiff refers. 


(b) To what merchandise plaintiff refers. 
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(c) What is meant by “and/or”. 


II. State more definitely with respect to 
the allegations of Count Four: 


(a) Who are the suppliers referred to in 
Count Four. 


(b) Who are the “potential suppliers of 
the plaintiff’ referred to in Count Four. 
(c) What is meant by “or other means”. 
(d) Whether this 
alleged in Count Four. 
(e) Whether it is claimed that this de- 
fendant acting individually, acted as alleged 
in Count Four, or whether this defendant 
acted as alleged in Count Four in unison 
with another defendant or other defendants. 


defendant acted as 


III. State more definitely with respect to 
the allegations of Count Five: 

(a) Whether this defendant committed 
any tort, actionable or otherwise. 

(b) To whom the phrase “certain of its 
suppliers” refers: 

(c) Whether the interference alleged in 
Count Five was with the “right of contract” 
or the “continued business relationship”. 

(d) Whether this defendant acted as 
alleged in Count Five. 

(e) What is meant by “and/or”. 

IV. State more definitely with respect to 
the allegations of Count Six: 

(a) Whether this defendant committed 
any tort, actionable or otherwise. 

(b) To whom the phrase “certain of the 
suppliers of the plaintiff” refers. 

(c) Whether said count charges a breach 
of contract or discontinuance of business 
relations with the plaintiff. 

(d) What is meant by “and/or”. 

V. State more definitely with respect to 
the allegations of Paragraph 29: 

(a) What is meant by “and/or”. 

(b) What is meant by 
means, methods and acts”, 

(c) To what illegal ends plaintiff refers. 

VI. State more definitely with respect to 


the allegations of Subdivision A of Para- 
graph 29: 


(a) To whom “many of the sources of 
supply of the plaintiff’s” refers. 
(b) Who was or who were told by whom 


that “they” would be subjected to an 
economic boycott. 


“other divers 
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VII. State more definitely with respect 
to the allegations of Subdivision B of Para- 
graph 29: 

(a) To whom the phrase “other sup- 
pliers” refers. 


(b) What is meant by “and/or”. 


(c) Whetheg the “other suppliers” were 
told as alleged in Subdivision B by this 
defendant. 


VIII. ‘State more definitely with respect 
to the allegations of Subdivision C of Para- 
graph 29: 


(a) To whom the phrase “other sources 
of supply’ refers. 


(b) What is meant by “and/or”. 


(c) Whether the “other sources of sup- 
ply” were told as alleged in Subdivision C 
by this defendant. 


IX. State more definitely with respect to 
the allegations of Subdivision D of Para- 
graph 29: 


Cited 1958 Trade Cases 
Orbo Theatre Corp. v. Loew’s Inc, 


74,633 


(a) What is meant by “and/or”. 

(b) To Whom “many of their suppliers” 
refers. 

X. State more definitely with respect to 
the allegations of Subdivision E of Para- 
graph 29: 

(a) Whether the phrase ‘‘various defend- 
ants” refers to this defendant. 

XI. State more definitely with respect to 
the allegations of Paragraph 31 of this 
Complaint. 

(a) To whom or what does the phrase 
“or some of them” refers. 


Comment 


Reference is here made to the Comment 
attached to the Order dated this day ruling 
on similar motions of Broadway-Hale Stores, 
Inc. and Bullock’s, Inc. which embodies the 
grounds and reasons for decision equally 
applicable to this defendant. 


Hence the ruling above made. 


[] 69,185] Orbo Theatre Corporation v. Loew’s Incorporated, et al. 


In the United States Court of Appeals for the District of Columbia Circuit. 


14,362. Decided November 13, 1958. 


No. 


Appeal from the United States District Court for the District of Columbia, Hotrzorr, 


District Judge. 


Sherman and Clayton Antitrust Acts 


Combinations and Conspiracies—Section 3 of the Sherman Act—Motion Picture 
Clearances—Legality—Appeal and Error.—A trial court properly dismissed, after trial, 
a motion picture exhibitor’s complaint charging producers, distributors, and other ex- 
hibitors with conspiring to delay the availability of films to the exhibitor’s theatre for 
a minimum clearance period of twenty-one days. The trial court held that the exhibitor 
failed to establish a conspiracy between the defendants and that the clearance period was 
valid since it was a reasonable restriction as to time and area. Also, the trial court refused 
to admit into evidence a prior Government decree since the conspiracy alleged in the 
present action was not the same as the conspiracy found to exist in the Government 
action. The appellate court, on examination of the record, found no reason to disturb 
the trial court’s ruling on the question of evidence complained of by the exhibitor or the 


result reached by the trial judge. 

See Combinations and Conspiracies, Vol. 1, § 2051; Private Enforcement and Pro- 
cedure, Vol. 2, { 9012.410, 9015. 

For the appellant: Joseph G. Dooley. 

For the appellees: John F. Caskey (William R. Glendon and Stanley Godofsky, on 
the brief) and Joseph T. Childs. 

For a prior opinion of the U. S. District Court for the District of Columbia, see 
1957 Trade Cases {| 68,869. 
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Court Decisions 
U.S. v. Chemical Specialties Co., Inc. 


Number 114—46 
11-26-58 


Before Jackson, a Senior Judge of the United States Court of Customs and Patent 
Appeals, sitting by designation, and BazeLon (presiding) and Bastian, Circuit Judges. 


[Complaint Dismissed] 


Per Curtam [Jn full text]: This is an 
appeal from a judgment of the District 
Court dismissing plaintiff's (appellant’s) 
complaint. The action was for an injunc- 
tion and treble damages, based upon an 
alleged violation of the antitrust laws. 


[Conspiracy Charged] 

Briefly stated, plaintiff asserted that de- 
fendants (appellees) had entered into a 
mutually devised plan or conspiracy to hold 
back the film availability of plaintiff's mo- 


[Liability Issue Tried] 


The case was tried before the District 
Court without a jury. That court directed 
that the issue of liability be heard first, 
and announced that, if th® plaintiff pre- 
vailed, the trial would be resumed for the 
purpose of ascertaining the amount of dam- 
ages, if any. After the conclusion of the 
hearing on the issue of liability, the Dis- 
trict Court took the case under advisement, 
and thereafter filed its opinion * and entered 
judgment dismissing the complaint on the 
merits and with prejudice. 


tion picture theatre to an absolute minimum 
of twenty-one days; that no clearance over 
the theatre was justified since it was 
claimed there was no substantial competi- 
tion between first-run houses and plaintiff’s 
theatre; and that, even if there were sub- 
stantial competition between the first-run 
theatres and plaintiff's theatre, the long 
delayed availability was wholly unjustified. 


[Dismissal Affirmed] 


On examination of the record, we find 
no reason to disturb the trial court’s ruling 
on the question of evidence complained of 
by plaintiff or the result reached by the 
trial judge. Affirmed. 


[7 69,186] United States v. Chemical Specialties Co., Inc., American Steroids, Inc., 
Syntex, S. A., and Ogden Corporation. 


In the United States District Court for the Southern District of New York, Civ. 
No. 126-225, Filed November 5, 1958. 


Case No. 1366 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined 
—Exclusion from Trade—Price Cutting—Paying Artificially High Prices—Refusal to 
Deal.—Chemical companies were enjoined by a consent decree from preventing or 
attempting to prevent any person from obtaining supplies of barbasco root, a vegetable 
root which is sometimes used as a starting material in the manufacture of hormones. 
The decree also prohibited the companies from (1) offering or paying artificially high 
prices for barbasco root in any area in which any person obtained or was seeking to 
obtain supplies, (2) selling or offering to sell intermediates or hormones at unreasonably 
low prices to customers of other persons located in the United States, and (3) preventing 
or attempting to prevent collectors of barbasco root from selling the product to any 
person. However, the companies were not prohibited from entering into contracts with 
collectors for the purchase of barbasco root provided such contracts were for specific 
amounts, covered specific periods, and were reasonably related to the bona fide require- 
ments of the companies. Also, the decree enjoined the companies from entering into any 
agreement to refrain from selling barbasco root, intermediates, or hormones to any 
person except pursuant to the lawful order of any government or a lawful restriction 
imposed by a patent owner other than a defendant. 


See Combinations and Conspiracies, Vol. 1, § 2005.660, 2005.759, 2005.785; Monopolies, 
Vol. 1, J 2610.800. 


1156 F. Supp. 770 (1957) [1957 TRADE CASES 
J 68,869]. Judge Holtzoff’s opinion constitutes 
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the District Court’s findings of fact and con- 
clusion of law. 


© 1958, Commerce Clearing House, Inc. 


aes 114—47 Cited 1958 Trade Cases 74,635 
U.S. v. Chemical Specialties Co., Inc. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined 
—Pricing Fixing.—Chemical companies were enjoined by a consent decree from entering 
into any agreement, understanding, or program to fix or maintain any prices or other 
aes or conditions for the sale of barbasco root, intermediates or hormones to third 

ersons. 


See Combinations and Conspiracies, Vol. 1,  2011.181, 2051.675: M i 
a eay © all : .675; Monopolies, Vol. 1, 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined 
—Export and Import Control—Procuring Regulations from Governments or Agencies.— 
Chemical companies were enjoined by a consent decree from preventing or attempting 
to prevent, except in the exercise of such valid rights as they might have under the 
patent laws of the United States, any person from importing into or exporting from 
the United States barbasco root, intermediates, or hormones. The companies were also 
prohibited from procuring regulations, orders, or actions from any government or agency 
thereof which prevent any person from obtaining or exporting supplies of those products. 
However, the companies were not prohibited from presenting their views to officials of 
any government so long as such presentation is based upon actual facts or expert opinion 
and is not used to monopolize the manufacturing, handling, importation or exportation 
of the products. 


See Combinations and Conspiracies, Vol. 1,  2005.718, 2035.350, 2051.625; Monopolies, 
Vol. 1, § 2610.340. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined 
—Exclusive Dealing—Exclusive Supply Contracts—Restricting Use of Competitors’ 
Products—Production and Sale Control.—Chemical companies were prohibited by a 
consent decree from selling or attempting to sell hormones or intermediates on the 
condition that the purchaser not deal in such products of any other person or buy all or 
any portion of his requirements from the companies. Also, the decree enjoined the 
companies from (1) refusing to sell hormones or intermediates unless the purchaser agreed 
not to sell to any customer in the United States or agreed not to export from the United 
States, (2) imposing any restriction on the use or resale of hormones or intermediates 
in the United States, and (3) threatening any person with patent litigation for the purpose 
of inducing an agreement to limit production or an agreement to sell only at artificially 
high prices. The companies were further prohibited from entering into any agreement 
to limit or curtail, except pursuant to the lawful order of any government, the collection 
or production of barbasco root, intermediates, or hormones. 


See Combinations and Conspiracies, Vol. 1, { 2005.690, 2005.703, 2005.760, 2035.350; 
Monopolies, Vol. 1, { 2610.300, 2610.660, 2610.680, 2610.760. 


Private Enforcement and Procedure—Consent Decree—Specific Relief—Order to 
Grant Unrestricted License Under Patents to Any Applicant—Restricting Right to 
Institute Infringement Suits——Manufacturers and importers of synthetic hormones were 
ordered by a consent decree to grant to any applicant an unrestricted and non-exclusive 
license to make, use, and vend products under certain patents. However, they were 
permitted to charge a uniform, reasonable, and non-discriminatory royalty upon any 
license so issued. The manufacturers and importers were enjoined from instituting any 
proceeding for acts of infringement of those patents which were alleged to have occurred 
prior to the entry of the decree. The decree did not, however, prohibit them from insti- 
tuting any suit or proceeding for the protection or collection of such legal rights as they 
might have under a specific Mexican patent for infringements which were adjudicated 
or determined by a court of competent jurisdiction prior to August 1, 1958. 


See Private Enforcement and Procedure, Vol. 2, { 8301.30, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and W. D. Kilgore, 
Jr., Baddia J. Rashid, Richard B. O’Donnell, John D. Swartz, Harry N. Burgess, Charles 
F. B. McAleer, William J. Elkins, Bernard Wehrmann, Edward F. Corcoran, and Agnes 
T. Leen, Attorneys, Department of Justice. 
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For the defendants: 
New York, N. Y. 


Final Judgment 
[Consent Decree| 


Irving R. KaurmMan, District Judge [Jn 
full text]: Plaintiff, United States of 
America, having filed its complaint herein 
on November 1, 1957, the defendants having 
respectively appeared and filed their sepa- 
rate answers to such complaint denying the 
substantive allegations thereof, and the 
plaintiff and the defendants, by their re- 
spective attorneys herein, having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without 
admission by any party hereto in respect 
of any issue of fact or law herein. 

Now, Therefore, before any testimony 
has been taken herein, and without trial or 
adjudication of or any admission with re- 
spect to any issue of fact or law herein, 
and upon the consent as aforesaid of all 
the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 
I 


[Jurisdiction] 


This Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint states claims upon which 
relief may be granted against the defend- 
ants, and each of them, under Sections 1, 2 
and 3 of the Act of Congress of July 2, 
1890, entitled “An act to protect trade and 
commerce against unlawful restraint and 
monopolies,” commonly known as the Sher- 
man Act, as amended, and Section 73 of 
the Act of Congress of August 27, 1894, 
as amended, commonly known as the Wil- 
son Tariff Act. 

ia 
{Definitions | 

As used in this Final Judgment: 

(A) “Person” means any individual, part- 
nership, firm, corporation or other business 
or legal entity; 

(B) “Barbasco root” means the vegetable 
root of the dioscorea family of vegetation 
and which is sometimes used as a starting 
material in the manufacture of hormones 
and intermediates; 

(C) “Hormones” means synthethic steroid 
hormones produced from barbasco root and 
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U.S. v. Chemical Specialties Co., Inc. 


Number 114—48 
11-26-58 


Holtzmann, Wise & Shepard, by Howard M. Holtzmann, 


includes synthetic cortical hormones and 
synthetic male and female sex hormones; 

(D) “Intermediates” means various chemi- 
cal substances which result at particular 
stages in the production of hormones from 
barbasco root; 

(E) “United States” includes the United 
States of America, its territories and pos- 
sessions; 

(F) “Patents” means any United States 
and Mexican Letters Patent and all re- 


issues, continuations, divisions or exten- 
sions thereof. 
HME 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defednant shall apply to 
each such defendant, its subsidiaries, suc- 
cessors, officers, directors, employees and 
agents and to all persons in active concert 
or participation with any of the foregoing 
who shall have received actual notice of this 
Final Judgment by personal service or 
otherwise, but shall not apply to trans- 
actions solely between companies affliated 
through common ownership or control. 


IV 
[Prohibited Acts] 


Defendants are jointly and severally en- 
joined and restrained from, directly or 
indirectly: 

(A) Preventing or attempting to prevent, 
except in the exercise of such valid rights 
as it may have under the patent laws of the 
United States, any person from importing 
into or exporting from the United States 
barbasco root, intermediates or hormones; 


(B) Preventing or attempting to prevent 
any person from obtaining ‘supplies of 
barbasco root; 


(C) Preventing or attempting to prevent 
collectors of barbasco root from. selling 
such root to any person; nothing in this 
subsection (C), however, shall prevent any 
defendant from entering into or enforcing 
contracts with such collectors for the pur- 
chase of barbasco root provided such con- 
tracts are for specific amounts and cover 
specific periods and are reasonably related 
to the bona fide requirements of said de- 
fendant; 
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(D) Offering or paying artificially high 
Prices for barbasco root in any area in 
which any person obtains or is secking to 
obtain supplies of stich root; 


(E) Procuring or attempting to procure 
regulations, orders or actions from any 
government or agency thereof which pre- 
vent any person from obtaining or export- 
ing supplies of barbasco root, intermediates 
or hormones; 


(F) Selling or offering to sell inter- 
mediates or hormones at unreasonably low 
prices to any customers or potential cus- 
tomers of any other person located in the 
United States; 


(G) Refusing to sell hormones or inter- 
mediates to any person unless such person 
agrees not to sell to any customer in the 
United States or not to export from the 
United States; 


(H) Imposing or attempting to impose in 
any sale by any defendant any restriction 
on the use or resale of hormones or inter- 
mediates in the United States; 


(1) Selling or attempting to sell hor- 
mones or intermediates on the condition 
or understanding that the purchaser thereof 
(1) not deal in such products of any other 
person or (2) buy all or any portion of his 
requirements of such products from any 
defendant; 


(J) Urging, suggesting or coercing, or 
attempting to urge, suggest or coerce, any 
person to refrain from selling hormones 
or intermediates in the United States at 
prices lower than prices charged by any 
defendant; 


(K) Threatening or harassing any person 
with patent litigation for the purpose or 
with the effect of inducing such person to 
agree to limit production of hormones or 
intermediates, or to sell hormones or in- 
termediates in the United States only at 
artificially high prices or at prices fixed or 
suggested by any defendant. 


V 
[Prohibited Agreements] 


The defendants are jointly and severally 
enjoined and restrained from entering into 
any agreement, understanding, combination 
or conspiracy with any person to do any 
of the acts enjoined under Section IV 
hereof. 
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VI 


Defendants are enjoined and restrained 
from entering into, maintaining, adhering 
to, enforcing or claiming any rights under 
any contract, agreement, understanding, 
plan or program to: 

(A) Limit or curtail except pursuant to 
the lawful order of any government the 
collection or production of barbasco root, 
intermediates or hormones; 

(B) Refrain from selling barbasco root, 
intermediates or hormones to any person 
or category of persons except pursuant to 
(a) the lawful order of any government, 
or (b) a lawful restriction against such 
sale imposed upon a defendant by a patent 
owner other than a defendant; 

(C) Fix, establish, determine, maintain 
or adhere to any prices or other terms or 
conditions for the sale of barbasco root, 
intermediates or hormones to third persons. 


VII 
[Specific Relief] 


Each defendant is ordered and directed, in 
so far as it now has, or may hereafter ac- 
quire the power or authority to do so, to 
grant to any applicant making written re- 
quest therefor, an unrestricted and non- 
exclusive license to make, use and vend 
under any, some or all patents listed in 
Schedule A attached to this Final Judgment 
and made a part hereof; provided, however, 
a uniform, reasonable and non-discriminatory 
royalty may be charged and collected upon 
any license so issued. 


VIII 


Defendants are jointly and severally en- 
joined and restrained from instituting any 
proceeding, judicial or administrative, for 
acts of infringement of, or for damages, roy- 
alties or other compensation based upon the 
use of any patents listed in Schedule (A) to 
this Final Judgment alleged to have occurred 
prior to the date of entry of this Final Judg- 
ment; provided, however, that this Section 
VIII shall not be construed to prohibit a 
defendant from instituting any suit or pro- 
ceeding for the protection or collection of 
such legal rights as it may have based upon 
or arising from an infringement of Mexican 
Patent No. 45815 which infringement shall 
have been adjudicated or determined by a 
court of competent jurisdiction prior to Au- 
cust 1, 1958. 
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IX 


Without determining, adjudicating or af- 
fecting the legality under the Sherman Act 
or the Wilson Tariff Act of the activities 
hereinafter referred to in this Section IX, 
the provisions of this Final Judgment shall 
not be deemed to prevent any defendant, its 
officers, agents or employees from freely 
presenting its views to officials of any gov- 
ernment so long as such presentation is 
based upon actual facts or expert opinion 
and so long as any defendant does not use 
such presentation as a device for attempting 
to monopolize or monopolizing the manufac- 
turing, processing, purchasing, sale, distribu- 
tion or importation into or exportation from 
the United States of hormones and inter- 
mediates. 

xX 
[Compliance and Enforcement] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made to 
its principal office be permitted: 


(A) Access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final Judg- 
ment, and 


Court Decisions 
U.S. v. Chemical Specialties Co., Inc. 


Number 114—50 
11-26-58 


(B) Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters. 


(C) Upon such written request the de- 
fendant shall submit such reports in writing 
to the Department of Justice with respect to 
matters contained in this Final Judgment as 
may from time to time be necessary to the 
enforcement of said Final Judgment. No in- 
formation obtained by the means provided 
in this Section X shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except in 
the course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


XI 
[Jurisdiction Retatned ] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to the Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the con- 
struction or carrying out of this Final Judg- 
ment or for the termination or modification 
of any of the provisions thereof, and for the 
purpose of the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


Schedule A 
To Final Judgment 


United States Patents 


2,511,011 2,596,562 2,697,108 2,786,855 
2,535,073 2,609,378 2,698,854 2,791,592 
2,555,344 2,659,742 2,702,297 2,802,839 
2,575,840 2,671,092 2,705,237 2,812,285 
2,584,159 2,671,793 2,705,719 2,827,469 
2,588,294 2,676,174 2,782,193 
Mexican Patents 
45,815 50,064 56,160 BYASRYA 57,759 
45,095 50,065 57,222 57,358 57,781 
46,673 50,067 b/.303 57,359 58,055 
48,753 54,846 57,354 57,360 58,286 
49,619 55,874 57,355 57,609 58,287 
50,063 56,158 57,356 57,631 58,409 
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[] 69,187] United States v. Jas. H. Matthews & Co. 


In the United States District Court for the Western District of Pennsylvania. Civil 
Action No. 16818. Filed November 5, 1958. 


Case No. 1375 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Exclusive Dealing —A manufacturer of bronze cemetery markers was prohibited by a con- 
sent decree from (1) entering into agreements which had the purpose or effect of requiring 
any person to buy all or any portion of his marker requirements from the manufacturer, 
and (2) selling or offering to sell markers on the condition that the purchaser buy all or 
any portion of his markers from the manufacturer, that the purchaser not buy markers 
from others, and that the manufacturer not sell markers to any other person or class 
of persons. 


aie ohn Combinations and Conspiracies, Vol. 1, J 2005.690; Monopolies, Vol. 1, § 2610.300, 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Restricting Use of Competitors’ Products—A manufacturer of bronze cemetery markers 
was prohibited by a consent decree from (1) entering into agreements which restricted 
or prohibited any person from purchasing markers from any manufacturer other than 
the defendant, (2) urging or inducing any person to enter into any agreement or take any 
other action to restrict or limit the sale or installation of markers manufactured by persons 
other than the defendant, (3) selling markers on the condition that the purchaser not buy 
from other manufacturers, (4) making any suggestion to any cemetery which had the 
purpose or effect of eliminating or restricting sales, by any person, of bronze markers for 
installation in such cemetery, and (5) entering into any agreement with the purpose of 
preventing, limiting, restricting, or making more difficult or costly the sale or installation 
of a marker by any person. 


See Combinations and Conspiracies, Vol. 1, { 2005.825; Monopolies, Vol. 1, J 2610.300. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Refusal to Deal—A manufacturer of bronze cemetery markers was prohibited by a con- 
sent decree from selling markers to any cemetery with knowledge that such cemetery 
(1) reserved to itself the exclusive right to sell markers for installation within its confines, 
(2) refused to install bronze markers sold by other retail marker dealers, or (3) had any 
rule, regulation or followed any course of conduct which made it unreasonably difficult or 
more costly to have installed within its confines markers sold by persons other than the 
cemetery. The manufacturer might rely in good faith upon a written statement from a 
cemetery that it was not following such practices if the manufacturer required such a 
written statement upon receipt of any complaint and if the manufacturer had not received 
a written notice from the Attorney General of such cemetery’s violations. Subject to those 
provisions relating to cemeteries which followed the prohibited practices, the manufacturer 
was ordered to sell markers, at non-discriminatory terms, to any person regularly engaged 
in the business of selling markers at retail. The decree further provided that the manu- 
facturer might be granted relief from the order to sell to any retailer after ten years and 
upon a showing that effective competition existed in the manufacture and sale of markers. 


See Combinations and Conspiracies, Vol. 1, { 2005.785; Monopolies, Vol. 1,  2610.720. 

Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Furnishing Legal Counsel to Customers.—A manufacturer of bronze cemetery markers 
was prohibited by a consent decree from furnishing or paying for the services of legal 
counsel to defend or advise in legal actions brought against any of its customers, except 
in legal actions to which it was an involuntary party. 


See Combinations and Conspiracies, Vol. 1, { 2005; Monopolies, Vol. 1, { 2610. 
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Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Order to Sell to Any Retailer—Notice to Customers of Decree—Order to Withdraw 
Recommendations to Customers.—A manufacturer of bronze cemetery markers was 
ordered by a consent decree to sell its markers, at non-discriminatory terms, to any person 
regularly engaged in the business of selling markers at retail who did not follow certain 
prohibited practices. However, the manufacturer might be granted relief from the order 
to sell to any retailer, after ten years, upon a showing that effective competition existed 
in the manufacture and sale of cemetery markers. The manufacturer was also ordered 
to mail a copy of the decree to each retailer who had purchased or sought to purchase 
markers since January 1, 1954, and to accompany the notice with a written request that 
such customer return all booklets, pamphlets, or brochures containing suggestions as to 
provisions to be included in the rules and regulations of such customer referring to the 


sale or installation of markers. 


The manufacturer was not, however, prohibited from 


engaging in truthful advertising or giving any customer technical, engineering, operational, 
and sales information with respect to the manufacturer’s markers. 


See Private Enforcement and Procedure, Vol. 2, J 8301.50, 8301.60, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and William D. Kil- 
gore, Jr., Baddia J. Rashid, Harry N. Burgess, Wharey M. Freeze, Charles F. B. McAleer, 
and Alfred L. Evans, Attorneys, Department of Justice. 


For the defendant: 


Robert L. Kirkpatrick, of Kirkpatrick, Pomeroy, Lockhard & 


Johnson, Pittsburgh, Pa.; and Victor H. Kramer. 


Final Judgment 
[Consent Decree] 


WaALLAce S. GourLey, District Judge [/n 
full text]: Plaintiff, United States of America, 
having filed its complaint herein on March 
21, 1958; the defendant, by its attorneys, 
having appeared and filed its answer to such 
complaint denying the substantive allega- 
tions thereof; and the parties, by their 
attorneys, having consented to the entry 
of this Final Judgment without trial or 
adjudication of any issue of fact or law here- 
in and without admission by any party in 
respect of any issue cf fact or law; 


Now, Therefore, before any testimony 
has been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties 
hereto, it is hereby 


Ordered, Adjudged and Decreed as Follows: 


1 
[.Jurtsdiction | 


The Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states claims upon which 
relief can be granted under Sections 1 and 2 
of the Act of Congress of July 2, 1890, 
entitled “An act to protect trade and com- 
merce against unlawful restraints and monop- 
olies,” commonly known as the Sherman 
Act, as amended. 


{| 69,187 


TT: 
[Definitions] 

As used in this Final Judgment: 

(A) “Defendant” shall mean the defend- 
ant Jas. H. Matthews & Co., a corporation 
organized and existing under the laws of 
the Commonwealth of Pennsylvania; 

(B) ‘Person” shall mean any individual, 
partnership, firm, corporation or any other 
business or legal entity; 

(C) “Marker” shall mean a metallic marker 
set flush with the ground and used for 


denoting the location of burial lots or graves 
in cemeteries. 


IT. 
[Applicability] 


The provisions of this Final Judgment 
applicable to the defendant shall apply to 
such defendant and to each of its officers, 
agents, servants, employees, subsidiaries, 
successors and assigns, and to all persons 
in active concert or participation with the 
defendant who shall have received actual 
notice of this Final Judgment by personal 
service or otherwise. 


Ae 
[Refusal to Sell Prohibited] 


(A) Subject to the provisions of Section 
VI of this Final Judgment for so long as it 
is engaged in the business of manufacturing 
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markers, defendant is ordered and directed, 
upon written request from any person regu- 
larly engaged in the business of selling 
markers or monuments at retail, to the 
extent that its markers are available, to 
sell such markers to each of said persons 
upon non-discriminatory terms and condi- 
tions; provided, however, that nothing in 
this subsection IV (A) shall be construed 
to prevent defendant in good faith from 
giving samples of its markers (not suitable 
for sale) to such dealers as it may select; 


(B) At any time after ten (10) years 
from the effective date of this Final Judg- 
ment and upon notice to the plaintiff, de- 
fendant may petition this Court for relief 
from Section IV (A) above and such relief 
may be granted upon a showing by de- 
fendant to the satisfaction of this Court that 
effective competition then exists in (1) the 
manufacture of markers, and, (2) the sale 
of markers as between (a) cemeteries and 
(b) other retail marker dealers. 


We 
[Exclusive Dealing Prohibited] 


The defendant is enjoined and restrained 
from, directly or indirectly: 

(A) Entering into, adhering to or main- 
taining any contract, agreement, understand- 
ing, plan or program the purpose or effect 
of which is to require or obligate any person 
to buy all or any portion of its marker 
requirements from the defendant; 


(B) Entering into, adhering to or main- 
taining any contract, agreement, wunder- 
standing, plan or program restricting or 
prohibiting any person from purchasing 
markers from any manufacturer or manu- 
facturers other than the defendant; 

(C) Urging or inducing or attempting 
to urge or induce any person to enter into 
any contract, agreement, plan or program 
or take any other action to restrict or limit 
the sale or installation of markers manu- 
factured by any person other than the 
defendant; 

(D) Making any suggestion or recom- 
mendation to any cemetery the purpose or 
effect of which is, or may be to eliminate 
or restrict sales, by any person, of bronze 
markers for installation in such cemetery; 

(E) Furnishing or paying for the serv- 
ices of legal counsel to defend or advise in 
legal actions brought against any of its 
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customers, except legal actions to which it 
is an involuntary party; 


(F) Selling or offering to sell markers 
to any person on any condition, agreement 
or understanding (1) that such person buy 
all or any portion of his markers from the 
defendant, or (2) that such person not buy 
markers from any other person, or (3) 
that the defendant will not sell markers 
to any other person or class of persons; 


(G) Entering into, adhering to, main- 
taining, enforcing or claiming any rights 
under, any contract, agreement, understand- 
ing, plan, program, or course of action with 
any cemetery or with any other person the 
purpose or effect of which is to prevent, 
limit, restrict or make more difficult or 
costly the sale or installation of a marker 
by any person. 


Nothing in this Section V shall be con- 
strued to prevent defendant from engaging 
in truthful advertising concerning its markers 
and their qualities or giving any customer 
or prospective customer technical, engineer- 
ing, operational and sales information with 
respect to defendant’s markers, and 


Nothing in this Section V shall be con- 
strued to prevent defendant, in any contract 
authorizing the sale of markers under a 
Pre-Need Plan of the defendant which con- 
tains a provision that the defendant will 
supply a marker to its customer without 
cost if the ultimate purchaser thereof dies 
within thirty (30) months of the date of 
his contract of purchase and prior to his 
completing payments of installments of the 
purchase price, from including an undertak- 
ing on the part of its customer to purchase 
all markers sold under the defendant’s Pre- 
Need Plan from the defendant, but only 
if the contract authorizing such sales shall 
be subject to cancellation by either party 
upon not more than thirty (30) days’ writ- 
ten notice. 


Wal, 
[Customers’ Practices] 


(A) The defendant is enjoined and re- 
strained from, directly or indirectly, selling 
markers to any cemetery with knowledge 
that such cemetery: 

(1) reserves to itself the exclusive right 
to sell markers for installation within its 
confines; or 

(2) refuses to install bronze markers, 
reasonably appropriate for installation in 
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said cemetery, which are sold by other 
retail marker dealers; or 


(3) has any rule, regulation, or follows 
any regularly established course of con- 
duct which makes it unreasonably difficult 
Or more costly to have installed with- 
in its confines bronze markers sold by 
persons other than such cemetery. 


(B) Provided, however, that the defend- 
ant may, in the absence of notice, in writing, 
from the Attorney General or the Assistant 
Attorney General in charge of the Antitrust 
Division, that he has information that any 
cemetery identified by him in such notice 
has so refused, or has such a reservation, 
rule, regulation, or follows such a course 
of conduct, rely in good faith upon the writ- 
ten statement of any cemetery as to the non- 
existence of any such reservation, refusal, 
rule, regulation or course of conduct if it 
shall promptly, upon receipt of any com- 
plaint, require such a statement as a con- 
dition to the further sale of markers by 
defendant to such cemetery. 


VII 
[Specific Relief | 


The defendant is ordered and directed 
not later than ten (10) days after the effec- 
tive date of this Final Judgment: 

(A) To mail a copy of this Final Judg- 
ment to each person engaged in selling 
markers or monuments at retail who, since 
January 1, 1954 has purchased, or who, to 
the knowledge of the defendant, has sought 
to purchase, markers from defendant; and 

(B) To accompany the notice given pur- 
suant to subsection (A) of this Section VII 
with a written request that such customer 
return to defendant all copies of booklets, 
pamphlets or brochures containing recom- 
mendations or suggestions as to provisions 
to be included in the rules and regulations 
of such customer referring to the sale or 
installation of markers, which such cus- 
tomer or its attorney may have previously 
received from defendant. 


VIII 
[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and subject to any 
legally recognized privilege, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
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General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant, made to 
its principal office, be permitted (1) access 
during the office hours of said defendant to 
all books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the control 
of said defendant relating to any matters 
contained in this Final Judgment, and (2) 
subject to the reasonable convenience of 
said defendant and without restraint or in- 
terference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding such matters. 
Upon such written request, said defendant 
shall submit such reports in writing to the 
Department of Justice with respect to mat- 
ters contained in this Final Judgment as 
from time to time may be necessary for the 
enforcement of this Final Judgment. No 
information obtained by the means pro- 
vided in this Section VIII shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the plaintiff 
except in the course of legal proceedings to 
which the United States is a party for the 
purpose of securing compliance with this 
Final Judgment or as otherwise required 
by law. 
IX 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or the modification of any of the 
provisions thereof, and the enforcement of 
compliance therewith and punishment of 
violations thereof. 


Xx 
[Foreign Sales] 


The terms of this Final Judgment shall 
not be operative with respect to sales of 
markers to persons outside the United States 
for installation outside the United States. 


XI 
[Effective Date] 


This Final Judgment shall take effect 
ninety (90) days after the entry thereof. 
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[]] 69,188] Tampa Electric Company v. Nashville Coal Company, et al. 


: In the United States District Court for the Middle District of Tennessee, Nashville 
Division. Civil Action No, 2418. Dated November 18, 1958. 


Clayton Antitrust Act 


Exclusive Dealing Under Clayton Act, Section 3—Analysis and Scope—Requirements 
Contract—Defenses—Single Contract—Performance Desired by Buyer.—A contract in 
which an electric utility company agreed to buy from a coal company all the coal required 
at one of the electric company’s plants for a period of twenty years was held illegal under 
Section 3 of the Clayton Act because it, in effect, required the buyer not to use the goods 
of the coal company’s competitors and had the effect of substantially lessening competition 
in a line of commerce. The electric company’s contention that the Clayton Act applied 
only to instances where numerous contracts with various dealers were involved, and not 
to cases where there was only a single seller and a single buyer, was held to be unsupported 
by either authority or the language or purpose of the statute. Also, the contention that the 
statute should not be applied where the buyer desired performance on the contract was 
found to be without substance since the contract’s illegality under the statute rendered it 
unenforceable by either party. While there might be economic benefits inherent in the use 
of a requirements contract, the court held that its function was not to determine whether 
the contract was advantageous from the standpoint of the parties or the public but to 
determine whether or not it was legal. 


See Exclusive Dealing, Vol. 1,  4005.175, 4005.350. 


Exclusive Dealing Under Clayton Act, Section 3—Effect on Competition—Determina- 
tion of Unlawful Effects—Clayton Act and Sherman Act Compared.—A contract in which 
an electric utility company agreed to purchase from a coal company all of the coal required 
at one of the electric company’s plants for a period of twenty years was held illegal under 
Section 3 of the Clayton Act. The coal company did not have market dominance over the 
sale of coal in the area and was only one of 700 coal producers who could have served the 
same market. The electric company contended that the Clayton Act does not apply to a 
requirements contract when the seller does not occupy a sufficiently powerful position in 
the market to enable him to assert “leverage” over the buyer. The court held, however, 
that the wording of the statute lent no support to the argument that economic leverage or 
market dominance was a prerequisite to its violation. While proof of dominance and,a 
showing that an appreciable volume of business is restrained are essential conditions to 
judicial condemnation of a “tying clause” as a per se violation of the Sherman Act, the 
standards of Section 3 of the Clayton Act are narrower and either proof of market domi- 
nance or proof of a restraint of a substantial volume of commerce suffices to establish a 
violation. Since the contract in question excluded competitors of the coal company from 
selling to the electric company’s plant for twenty years, a substantial amount of commerce 
was restrained. 


See Exclusive Dealing, Vol. 1, J 4007.100. 


Exclusive Dealing Under Clayton Act, Section 3—Effect on Competition—Determina- 
tion of Unlawful Effects—Relevant Market—Requirements Contract.—A contract in which 
an electric company agreed to purchase from a coal company all of the coal required by 
one of the electric company’s plants for a period of twenty years was held illegal under 
Section 3 of the Clayton Act since competitors of the coal company were excluded from a 
substantial amount of trade. It was estimated that within a few years, the plant would 
consume more coal than the entire State of Florida. While Florida consumed approxi- 
mately 700,000 tons of coal per year, it was estimated that after 1961 the electric company’s 
requirements would increase to about 2,250,000 tons per year. Coal and oil were held to 
be separate and distinct lines of commerce and it was therefore immaterial that oil was used in 
all of the electric company’s other plants and could have been used in other power units 
to be built at the plant in question. A contract to supply the total coal requirements of an 
operation of such magnitude for such an exclusionary period clearly fell within the pur- 
view of the statute. It was contended that the contract did not stifle competition but actually 
stimulated it by introducing coal to Peninsular Florida and breaking an alleged oil 
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monopoly. The court held, however, that proof that competition had actually decreased 
was not required in order to establish a violation of Section 3. Although it was conceivable 
that competition might increase due to the introduction of a product into a comparatively 
new market and although the coal company was only one of 700 coal producers who could 
serve the same market, the contract was exclusionary to such a degree and the volume of 
commerce was manifestly so large that its effect under the circumstances was to “probably 
lessen competition or create an actual tendency to monopoly.” It was not necessary to show 
that the seller occupied a sufficiently powerful position to enable him to assert “leverage” 
over the buyer. 


See Exclusive Dealing, Vol. 1, f 4007, 4007.200, 4007.230, 4007.250. 


Exclusive Dealing Under Clayton Act, Section 3—Restrictive Trade Practices—Re- 
quirements Contracts—Possibility of Using Competitor’s Products.—A contract in which 
an electric utility company agreed to buy from a coal company all the coal required by one 
of the electric company’s plants for a period of twenty years was an illegal requirements 
contract within the intent and meaning of Section 3 of the Clayton Act since the buyer was 
required to buy only from the coal company all of its present coal requirements. The 
electric company contended that the contract did not have the prohibited effect of requiring 
that it not use the goods of the coal company’s competitors since it could, consistently with 
the contract, use oil as a fuel in power units to be constructed at the station in question 
and use the coal of the seller’s competitors in plants that might be constructed in the future 
or in oil-burning plants that might be converted to coal. The court noted, however, that 
there was no evidence that those steps were planned. The question had to be decided 
upon the basis of realities, and the contract had to be construed reasonably in the light of 
existing facts. The contract pre-empted or engrossed all of the known coal requirements 
of the electric company, and those requirements constituted a large and substantial volume of 
commerce. A violation of Section 3 occurs if a substantial amount of business is removed 
from the area of competition, although there remains the possibility of the use of a competi- 
tor’s products. 


See Exclusive Dealing, Vol. 1, § 4009.475. 


For the plaintiff: William C. Chanler, of Winthrop, Stimson, Putnam & Roberts, New 
York, N. Y.; and David M. Keeble, of Hooker, Keeble, Dodson & Harris, Nashville, Tenn. 


For the defendant: Norman Diamond and Abe Fortas, of Arnold, Fortas & Porter, 
Washington, D. C.; and Cecil Sims, of Bass, Berry & Sims, Nashville, Tenn. 

Opinion has also moved for summary judgment, in- 
sisting that the Potter-Tampa contract upon 
the basis of the undisputed facts is valid and 
enforceable. The Buyer is a large electric 
utility company serving Tampa, Florida, 
and its metropolitan area. Prior to the 
Potter-Tampa contract, oil was the only 
fuel used by the Buyer in its production of 


[Declaratory Judgment] 


WitaM E. Mirrer, District Judge [In full 
text]: This is an action for a declaratory 
judgment seeking to establish that a cer- 
tain contract referred to as the Potter- 
Tampa contract is valid and enforceable and 


binding upon both the plaintiff and the 
defendants. 


[Legality of Contract] 


The defendants, hereinafter sometimes 
referred to as the Seller, have moved the 
Court for summary judgment, contending 
that there are no issues of fact to be de- 
cided by the Court, and that the undisputed 
facts establish the illegality of the contract 
under Section 3 of the Clayton Act and 
Sections 1 and 2 of the Sherman Act. The 
plaintiff, Tampa Electric Company, herein- 
after sometimes referred to as the Buyer, 
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electric power. It is at present constructing 
a new plant or station near Tampa, known 
as the Gannon Station, which will eventually 
contain six separate power-producting units. 
Two of these units have been completed 
and are using coal as fuel, and a third coal- 
burning unit is under construction. 

The contract in issue was made May 23, 
1955 between the Tampa Electric Company 
and Justin Potter and David K. Wilson, 
co-partners doing business as the Potter 
Towing Company. After a series of trans- 
fers Nashville Coal Company, Inc., a wholly 
owned subsidiary of West Kentucky Coal 
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Company, succeeded to the Potter-Wilson 
position under the contract. The West 
Kentucky Coal Company then made an 
agreement with Potter and Wilson to in- 
demnify them against any loss resulting 
from non-performance of the Potter-Tampa 
contract. After all transfers of the con- 
tract had been completed the Seller refused 
to perform on the ground that it was in 
violation of the Clayton and Sherman Acts, 
and subsequently the Buyer filed this action 
for declaratory judgment. 


[Requirements Contract] 


The terms of the Potter-Tampa contract 
are substantially as follows: The Seller 
agrees to provide the Buyer and the Buyer 
agrees to purchase from the Seller all the 
coal required as fuel for the production of 
electric energy at the Gannon Station for a 
period of 20 years. The first two units of 
the plant now in operation will use coal as 
fuel, and as to these units “the full require- 
ments shall not be less than 225,000 tons of 
coal per unit per year”. It is agreed that a 
third unit now under construction will also 
use coal, and that all future units con- 
structed will be supplied by the Seller if 
the Buyer elects to use coal as fuel. It is 
further stipulated that two years’ notice will 
be given the Seller as to whether or not 
coal will be used in future units. The con- 
tract price is fixed at a minimum of $6.85, 
less a minimum rebate of 45 cents per ton 
for the first eighteen months and 30 cents 
per ton thereafter. There is no provision in 
the contract as to other plants now in opera- 
tion or plants which might be constructed 
in the future, the contract applying only to 
the Gannon Station. 


It is estimated by the Buyer that within 
a very few years the Gannon Station will 
consume more coal than is presently con- 
sumed in the entire State of Florida. Penin- 
sular Florida’s present coal consumption is 
approximately 700,000 tons per year as com- 
pared to the 450,000 tons required by the 
Potter-Tampa contract as a minimum for 
the first two units at the Gannon Station. 
The Buyer is presently purchasing coal for 
the first two units from Love and Amos 
Coal Company under a contract which is 
subject to cancellation on twelve months’ 
notice by the Buyer, or subject to immedi- 
ate canceilation should the Seller begin to 
perform under the Potter-Tampa contract. 
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[Section 3 of Clayton Act] 


It is the contention of the Seller that 
the Potter-Tampa contract is invalid under 
Section 3 of the Clayton Act in that it is 
an agreement or understanding not to pur- 
chase the product of the Seller’s competi- 
tors and as such its effect is to substantially 
lessen competition. The relevant provisions 
of Section 3 are as follows: 


“Tt shall be unlawful for any persons 
engaged in commerce, in the course of 
such commerce, to lease or make a sale 
or contract for sale of goods,. wares, 
merchandise, machinery, supplies, or other 
commodities, whether patented or unpat- 
ented, for use, consumption, or resale 
within the United States * * * on the 
condition, agreement, or understanding 
that the lessee or purchaser thereof shall 
not use or deal in the goods * * * of 
a competitor or competitors of the * * * 
seller, where the effect of such lease, 
sale, or contract for sale or such condi- 
tion, agreement, or understanding may be 
to substantially lessen competition or tend 
to create a monopoly in any line of com- 
merce.” 


[Contract Invalid] 


To sustain the validity of the contract the 
Buyer insists, first, that the Potter-Tampa 
contract does not fall within the scope of 
Section 3 in that it does not have the 
effect of requiring that the purchaser shall 
not use the goods of a competitor of the 
Seller. In support of this argument it is 
pointed out that the Buyer, consistently with 
the Potter-Tampa contract, may use oil as 
a fuel in the remaining three units at the 
Gannon Station, and that it may use the 
coal of a competitor of the Seller in any 
future plant to be constructed and in any 
present oil-burning plant converted to the 
use of coal. However, in the present case 
the Court is persuaded that the Potter- 
Tampa contract is a requirements contract 
having the effect of requiring the Buyer not 
to use the goods of a competitor of the 
Seller within the intent and meaning of 
Section 3. It clearly provides, in effect, 
that the Buyer must buy only from the 
Seller all of its coal for the two units 
now in operation and for the additional 
unit now under construction at the Gannon 
Station, representing in fact all of the 
Buyer’s present coal requirements. Accord- 
ing to the Buyer’s estimation, it will require 
1,000,000 tons of coal per year at the Gan- 
non Station by 1961. A contract to supply 


1 69,188 


74,646 


the total coal requirements of an operation 
of such magnitude for such a protracted 
exclusionary period clearly falls within the 
purview of the statute. The question must 
be decided upon the basis of realities and 
the contract construed reasonably in the 
light of existing facts. It is true that coal 
could conceivably be used in future plants 
or by converting existing plants, but there 
is no evidence that this is presently planned. 
While the possibilities suggested do exist 
the unalterable fact remains that the con- 
tract at issue is one which “pre-empts” or 
“enerosses” all of the known coal require- 
ments of the Buyer—manifestly a large and 
substantial volume of commerce—for a pe- 
riod of 20 years. 


[Cited Cases] 


This conclusion as to the effect of the 
contract under the Clayton Act is supported 
by the decision of the Supreme Court in 
International Salt Co., Inc., v. United States 
[1946-1947 TrapEe Cases { 57,635], 332 U. S. 
392 68r Se Ct 2, 92 ds 20 sim wiiels 
the International Salt Company required 
tying arrangements wherein the lessees of 
its patented machines could use only salt 
purchased from the lessor. In the year 1944 
the company sold approximately 119,000 
tons of salt for about $500,000 for use in 
its leased machines. The tying clause in 
practically all of its leases required the 
lessee to purchase from the lessor all un- 
patented salt and salt tablets consumed in 
the leased machines. The Government moved 
for summary judgment which was sustained 
by the trial court. On appeal the Inter- 
national Salt Company insisted that sum- 
mary judgment was unauthorized because 
it precluded trial of alleged issues of fact 
as to whether the restraint was unreason- 
able within the Sherman Act or substan- 
tially lessened competition or tended to 
create a monopoly in salt within the Clay- 
ton Act. In rejecting this argument and 
in holding that the tying agreements were 
illegal the Court stated: 


“We think the admitted facts left no 
genuine issue. Not only is price-fixing 
unreasonable, per se, United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150; 
United States v. Trenton Potteries Co., 273 
U. S. 392,..but also it is unreasonable, 
per se, to foreclose competitors from any 
substantial market. Fashion Originators 
Guild v. Federal Trade Commisison, 114 F. 
2d 80, affirmed, 312 U. S. 457. The vol- 
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ume of business affected by these con- 
tracts cannot be said to be insignificant 
or insubstantial and the tendency of the 
arrangement to accomplishment of mo- 
nopoly seems obvious. Under the law, 
agreements are forbidden which ‘tend to 
create a monopoly’, and it is immaterial 
that the tendency is a creeping one rather 
than one that proceeds at full gallop; nor 
does the law await arrival at the goal be- 
fore condemning the direction of the 
movement.” (332 U. S. p. 396) 


[Effect on Competition] 


It was regarded as immaterial by the 
Court that the leases provided that if com- 
petitors offered salt of an equal grade at a 
lower price the lessee should be free to buy 
in the open market unless the lessor would 
furnish the salt at an equal price, and fur- 
ther that the lessee was entitled to any 
benefit of any general price reduction in the 
lessor’s salt tablets. It was found that these 
provisions, while affording some measure of 
protection to the lessee, did not avoid “the 
stifling effect of the agreement on competi- 
tion’. Thus the decision would appear to 
stand for the proposition that a violation of 
Section 3 occurs if a substantial amount of 
business is removed from the area of com- 
petition even though there remains the pos- 
sibility of use of a competitor’s product. 


[Buyer Committed] 


Other decisions are to the same effect, 
i. e., that the possibility that a buyer might 
use a competitor’s product does not exempt 
exclusive contractual arrangements from 
the condemnation of the Clayton Act. Jud- 
son L. Thomson Mfg. Co. v. Federal Trade 
Commission, lst Cir. [1944-1945 Trape CASES 
757,399], 150 F. 2d 952, cert. denied, 326 
WES) 776)- 66° SiG. 926/79 COR lee diatoor 
Signode Steel Strapping Co. v. Federal Trade 
Commission, 4 Cir. [1940-1943 Trape CAsEs 
7 56,323], 132 F. 2d 48. The case of Federal 
Trade Commission v. Sinclair Refining Co., 
261 US S:463, 43°S, Ct? 450) 67, Le Ede746, 
relied on by the Buyer, is deemed to be 
distinguishable because the lease involved 
left the buyer “free to buy wherever he 
chooses”, or “to discontinue any or all” 
dealings with the Seller, whereas in the 
present case the Buyer is committed for a 
period of 20 years to purchase from one 
Seller alone all coal consumed at one of its 
major plants. 
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[Right to Furnish Requirements] 


The undisputed facts establish that the 
Gannon Plant’s coal requirements will soon 
exceed in fuel equivalent all of the oil burned 
at the Buyer’s other two plants. It is esti- 
mated that after 1961 the Buyer’s coal re- 
quirements will increase as required to 
about 2,250,000 tons per year. Under the 
terms of the Potter-Tampa contract the 
Seller, alone, would have the opportunity 
to furnish this large amount of coal to the 
Buyer. 

[Line of Commerce] 

The Buyer’s argument that the Potter- 
Tampa contract is not a requirements con- 
tract because coal competes with other fuel 
is not only contrary to the express language 
of Section 3, but it is also untenable when 
the decisions construing Section 3 are con- 
sidered. It is true that oil is the fuel used 
in all plants operated by the Buyer other 
than the Gannon Station, and that oil could 
be used in the last three units to be built 
at the Gannon Station. But this fact be- 
comes immaterial in view of the express 
language of Section 3 that an exclusionary 
agreement is unlawful where its effect may 
be to substantially lessen competition “in 
any line of commerce”. 


Although both oil and coal are fuels, each 
is a separate and distinct line of commerce. 
Thus it was held in George Van Camp & 
Sons Co. v. American Can Company, et al., 
LIB Ge Sx ZS; 2333 EO Sy Cie Ma, WS le lia 
311, with reference to another section of the 
Clayton Act using identical language: 


“The phrase is comprehensive and means 
that if the forbidden effect or tendency is 
produced in one out of all the various 
lines of commerce the words ‘in any line 
of commerce’ literally are satisfied.” 

And in United States v. E. I. du Pont de 
Nemours & Co., et al. [1957 TrapvE CasEs 
TOS7/Z3i|n GOSS 80,0593 7) Ct. S72, 
1 L. Ed. 2d 1057, the Supreme Court in rul- 
ing that automotive finishes and fabrics 
were a separate line of commerce from other 
similar materials, stated: 

“* * %* automotive finishes and fabrics 
have sufficient peculiar characteristics and 
uses to constitute them products suffici- 
ently distinct from all other finishes and 
fabrics to make them a ‘line of commerce’ 
within the meaning of the Clayton Act.” 


[Proof of Lessened Competition] 


The Buyer further argues that the Pot- 
ter-Tampa contract not only did not stifle 
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or lessen competition but actually stimulated 
or increased it by introducing coal to Penin- 
sular Florida and breaking the oil monop- 
oly. It is pointed out that on the basis of 
the most recent figures at the time the con- 
tract was entered into coal accounted for 
less than 6 per cent of the fuel consumed 
in the entire state of Florida, and that every 
power-generating unit in Peninsular Florida 
burned oil in its boilers. It is said that dis- 
counting the Panhandle of Florida where 
all of the natural gas is consumed Penin- 
sular Florida has been monopolized by oil. 
It is further argued that until coal was first 
burned in the units at Gannon Station a 
year ago there was virtually no challenge to 
oil’s stranglehold in Peninsular Florida, and 
that this contract, therefore, created com- 
petition where none had existed before. 
Conceding that coal is a newcomer to the 
Florida market and that its use by the Tampa 
Electric Company might stimulate the market 
and induce other consumers to convert to coal, 
the Court is of the opinion that this pos- 
sibility does not save the contract in issue 
from illegality under Section 3 of the Clay- 
ton Act. Inquiries of this kind were ex- 
pressly rejected as irrelevant in Standard 
Oil Company of California, et al. v. United 
States [1948-1949 Trape CAses f 62,432], 337 
WittSi293 560 Sar Cpl 05 ems ale ae das a3 7ale 
In that case the Standard Oil Company had 
made numerous contracts with independent 
dealers to supply their full requirements 
for certain “Standard” products for a period 
of six months. There was no evidence that 
competition had actually decreased, but the 
Court held that Section 3 of the Clayton 
Act did not require such proof in order to 
establish a violation of its terms, In this 
connection it was stated: 


To interpret that section as 
requiring proof that competition has actu- 
ally diminished would make its very ex- 
plicitness a means of conferring immunity 
upon the practices which it singles out 
ree teSS/ ia Serpe oii) 


The Court then concluded: 


“We conclude, therefore, that the quali- 
fying clause of Section 3 is satisfied by 
proof that competition has been fore- 
closed in a substantial share of the line 
of commerce affected. It cannot be gain- 
said that observance by a dealer of his 
requirements contract with Standard does 
effectively foreclose whatever opportunity 
there might be for competing suppliers 
to attract his patronage, and it is clear 
that the affected proportion of retail 
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sales of petroleum products is substantial. 
In view of the widespread adoption of 
such contracts by Standard’s competitors 
and the availability of alternative ways of 
obtaining an assured market, evidence 
that competitive activity has not actually 
declined is inconclusive. Standard’s use 
of the contracts creates just such a po- 
tential clog on competition as it was the 
purpose of Section 3 to remove wherever, 
were it to become actual, it would impede 
a substantial amount of competitive ac- 
tivity.” (337 U.S. p. 314) 


[Possible Increase in Competition] 


A similar situation exists in the present 
case, there being no direct evidence that 
competition would actually decrease as a 
result of performance of the contract. It 
is conceivable that competition might in- 
crease due to the introduction of a product 
into a comparatively new market. But the 
inescapable fact persists that the Potter- 
Tampa contract for a period of 20 years 
excludes competitors of the Seller from a 
substantial amount of trade, although as the 
plaintiff asserts, the Seller was only one of 
700 coal producers who could serve the 
same market. The contract is exclusionary 
to such a degree and the volume of com- 
merce affected is manifestly so large that 
there is no escape from the conclusion that 
its effect under the circumstances disclosed 
is to “probably lessen competition or create 
an actual tendency to monopoly”, to use 
the words of the Supreme Court in Stand- 
ard Fashion Company v. Magrane-Houston 
Cor 258s S1346)35 74042; SRErE360 S660: 
Ed. 653, language re-approved in Standard 
Oil Company of California v. United States, 
supra. 

[Difficulty of Proof] 


One reason for rejecting the argument in 
Standard Oil that actual lessening of com- 
petition must be shown was the difficulty 
which the courts would encounter in adopt- 
ing a proper standard of proof for such 
cases. It was observed that “to require firm 
prediction of an increase of competition as 
a probable result of ordering the abandon- 
ment of the practice, would be a standard 
of proof, if not virtually impossible to meet, 
at least most ill-suited for ascertainment by 
courts.” 


[Market Dominance] 
It is vigorously argued by the plaintiff 


that the Clayton Act does not apply to a 
requirements contract when the seller does 
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not occupy a sufficiently powerful position 
in the market to enable him to assert “lever- 
age” over the buyer. This argument is 
stated in the plaintiff’s brief as follows: 


“Even assuming that the contract at 
issue required plaintiff to purchase all of 
its fuel requirements from the defendants 
for a period of twenty years there is noth- 
ing in the anti-trust laws themselves nor 
in any case construing them which would 
outlaw the contract. It is abundantly 
clear from an examination of the legis- 
lative history of Section 3 of the Clayton 
Act as well as the cases applying that 
section to so-called ‘requirements con- 
tracts’, that the sole evil sought to be 
prohibited was a practice, very prevalent 
when the Clayton Act was adopted in 
1914, whereby a seller who, by means of 
the economic leverage arising from a 
patent or from substantial economic con- 
trol of a unique and desirable article, tied 
up a substantial portion of the retail or 
manufacturing market by requiring retail 
dealers or manufacturers who wished to 
deal in his particular goods or utilize his 
patent to agree not to deal in the goods 
of a competitor. Clearly the contract 
here in issue bears no resemblance what- 
ever to such agreements.” 


But here also it would appear that the 
plaintiff's argument is repelled by the deci- 
sion in Standard Oil Company of California, 
supra. In referring to market dominance 
the court in that case held that the require- 
ments contracts violated Section 3, even 
though: 


“* * * Standard’s share of the retail 
market for gasoline, even including sales 
through company-owned stations, is hardly 
large enough to conclude as a matter of 
law that it occupies a dominant position, 
nor did the, trial court so find * * 7 *". 
(G37US= paoUl) 


[Sherman Act—Distinctions] 


Times-Picayune Publishing Co. et al. v. 
United States [1953 Trane Cases { 67,494], 
349, U2 S994, 7315. Ct 872507 lon dalende 
held that both proof of dominance in the 
market for the tying product and a showing 
that an appreciable volume of business in 
the tied product is restrained are essential 
conditions to judicial condemnation of a 
tying clause as a per se violation of the 
Sherman Act. But in the same case the 
court made it clear in its opinion that 
under the narrower standards of Section 3 
of the Clayton Act either proof of market 
dominance or proof of restraint of a sub- 
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stantial volume of commerce would suffice 
to establish a violation. Thus, the court 
stated: 


“From the ‘tying’ cases a perceptible 
pattern of illegality emerges: When the 
seller enjoys a monopolistic position in 
the market for the ‘tying’ product, or if a 
substantial volume of commerce in the 
‘tied’ product is restrained, a tying ar- 
rangement violates the narrower standards 
expressed in Section 3 of the Clayton 
Act because from either factor the requi- 
site potential lessening of competition is 
inferred.” (345 U.S. p. 608) 


The same distinction between the Sher- 
man Act and the more limited and _ par- 
ticularized provisions of the Clayton Act 
is to be borne in mind in considering North- 
ern Pacific Railway Co., et al. v. United States 
[1958 Trapr Cases { 68,961], 356 U. S. 1, 78 
Su Ctyol4 ede 2d 545) si he vaneuage 
of the court with respect to monopoly 
power or market dominance or control is 
limited to the facts of the case before the 
Court involving a tying agreement which 
was alleged to constitute an unreasonable 
restraint of trade under the general provi- 
sions of Section 1 of the Sherman Act. A 
Section 3 Clayton Act violation was neither 
claimed nor considered. 


The wording of the statute itself lends no 
support to the argument that economic lev- 
erage or market dominance is a prerequisite 
to its violation and for this reason the effort 
to rely upon the legislative history of the 
Clayton Act would appear to be futile. The 
Court is of the opinion that the rationale 
of the court in Standard Fashion Company 
v, Magrane-Houston Co., supra, is applicable. 
In that case the court, in speaking of the 
legislative history of the Clayton Act, stated: 


“Much is said in the briefs concerning 
the Reports of Committees concerned 
with the enactment of this legislation, but 
the words of the act are plain and their 
meaning is apparent without the necessity 
of resorting to the extraneous statements 
and often unsatisfactory aid of such re- 
DOLtSs 9) (258, OaSapssl0) 


[Multiple Contracts] 


Nor is there any merit in the plaintiff’s 
contention that the Clayton Act applies 
only to instances where numerous contracts 
with various dealers are involved and not 
to a case of a single seller and a single 
buyer. This position is not sustained by 
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authority and no support can be found for 
it in the language or the purpose of the 
statute. Both language and purpose would 
be ignored if multiple buyers or sellers were 
held to be necessary to its violation. 


[Performance Desired] 


The final contention of the plaintiff that 
Section 3 should not be applied where the 
buyer desires that the contract be performed 
is also without substance. The illegality of 
the contract under Section 3 renders it un- 
enforceable at the suit of either party. In 
National Transformer Corp., et al. v. France 
Mfg. Co., 6 Cir. [1954 Trane Cases [67,824], 
215 F. 2d 343, 361, the court said: 


“It may be here emphasized that a con- 
tract which cannot be performed without 
violation of a statute is illegal and void. 
Where parties are in pari delicto, the law 
will leave them where it finds them, and 
all relief is refused because of the public 
interest * * *, The defendant may assert 
the invalidity of an agreement, even though 
he is a participator in the wrong * * *. 
The defense of illegality is allowed, not as 
a protection to the defendant, but as a 
disability to the plaintiff.” 


[Economic Justification] 


It may be conceded that there are doubt- 
less economic benefits inherent in the use 
of a requirements contract of this type, and 
that it seems somewhat harsh to invalidate 
such a contract, particularly when entered 
into by the parties of their own free will, 
in the evident belief that it was mutually 
advantageous, and without compulsion or 
constraint. But the Court’s function is not 
to determine whether the contract is ad- 
vantageous or desirable from the standpoint 
of the parties or of the public but whether 
it is legal. Under the circumstances of 
this record the two essential conditions are 
shown to invalidate the contract under Sec- 
tion 3 of the Clayton Act regardless of its 
merits or beneficial effects otherwise: First, 
the contract within the sense and meaning 
of Section 3 is one requiring the buyer not 
to use or deal in the goods of a competitor 
of the seller; and Second, the effect of the 
contract is to substantially lessen competi- 
tion in a line of commerce. Since the Court 
is of the view that the contract is so con- 
demned, its status under the Sherman Act 
need not be determined. 
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[Summary Judgment for Defendant] be sustained and the plaintiff’s similar mo- 


, i uled. 
As the material facts shown by the plead- ee aar 


ings, affidavits, and other pertinent papers, An appropriate form of judgment will be 
are not in dispute and no genuine issue of passed to the Court to implement this opin- 
fact is involved, it follows that the defend- ion declaring the rights of the parties ac- 
ant’s motion for a summary judgment should cordingly. 


[J 69,189] United States v. Bethlehem Steel Corporation and The Youngstown Sheet 
and Tube ‘Company. 


In the United States District Court for the Southern District of New York. Civil No. 
115-328. Dated November 20, 1958. 


Case No. 1313 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Asset Acquisition—Effect of Acquisition on Competi- 
tion—Substantial Lessening of Competition and Tendency To Create Monopoly—Merger 
of Second and Sixth Ranking Steel Companies—Legality—The merger of the second and 
sixth ranking steel companies in the United States would violate Section 7 of the Clayton 
Act since there is a reasonable probability that the merger would substantially lessen 
competition and tend to create a monopoly in: (1) the iron and steel industry, (2) hot 
rolled sheets, (3) cold rolled sheets, and (4) hot rolled bars in (a) the United States as a 
whole, (b) the northeast quadrant of the United States, (c) Michigan, Ohio, Penn- 
sylvania, and New York, (d) Michigan and Ohio, (e) Michigan, and (f) Ohio, and in (5) 
buttweld pipe, (6) electricweld pipe, (7) seamless pipe, (8) oil field equipment, (9) oil field 
equipment and supplies, (10) tin plate, (11) track spikes, and (12) wire rope in the United 
States as a whole. The acquisition of the sixth largest steel company by the second largest 
company would eliminate the present substantial competition between them in substantial 
relevant markets, eliminate substantial potential competition between them, eliminate a 
substantial independent source of supply for all steel consumers, eliminate the acquired 
company as a vital source of supply for independent fabricators who are in competition 
with the acquiring company in the sale of certain fabricated steel products, and eliminate 
the acquired company as a substantial buyer of certain fabricated steel products. The 
contention that any lessening of competition should be balanced against the benefits which 
would accrue from the merger by enhancing the power of the merged company to give the 
largest steel company more effective and vigorous competition was rejected. If a merger 
offends the statute in any relevant market then good motives and even demonstrable 
benefits are irrelevant and afford no defense. Also, the merger offers an incipient threat of 
setting into motion a chain reaction of further mergers by other less powerful companies in 
the industry. 


See Acquisitions of Stock or Assets, Vol. 1,  4207.800. 


Acquisitions of Stocks or Assets—Asset Acquisition—Effect of Acquisition on Com- 
petition—Substantial Lessening of Competition and Tendency To Create Monopoly— 
Factors 'Considered.—_In holding that the merger of the second and sixth ranking steel 
companies in the United States would violate Section 7 of the Clayton Act, the court ruled 
that there may be a substantial lessening of competition or tendency to monopoly when a 
merger substantially increases concentration, eliminates a substantial factor in competition, 
eliminates a substantial source of supply, or results in the establishment of relationships 
between buyers and sellers which deprive their rivals of a fair opportunity to compete. 
The proposed merger in the instant case, the court held, would have each of those pro- 
scribed effects. The substantiality of these effects was beyond question. While the proposed 
merger was primarily horizontal, the court ruled that the vertical aspects of the merger 
also establish a violation of the section. 


See Acquisitions of Stock or Assets, Vol. 1, { 4207.550, 4207.575, 4207.800. 
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_ Acquisitions of Stock or Assets—Asset Acquisition—Effect of Acquisition on Com- 
petition—Reasonable Probability of Prohibited Effect.—In holding that the merger of the 
second and sixth ranking steel companies in the United States would violate Section 7 of 
the Clayton Act, the court ruled that the Government is not required to establish with 
certitude that competition in fact will be substantially lessened. Its burden is met if it 
establishes a reasonable probability that the merger will substantially lessen competition or 
tend to create a monopoly. A requirement of certainty and actuality of injury to competi- 
tion is incompatible with an effort to supplement the Sherman Act by reaching incipient 
restraints. 


See Acquisitions of Stock or Assets, Vol. 1, ¥ 4207.300. 


Acquisitions of Stock or Assets—Asset Acquisition—Effect of Acquisition on Competi- 

tion—Relevant Market—General.—The ultimate question of whether a merger comes 
within the ban of Section 7 of the Clayton Act requires a consideration of the relevant 
market, which is not defined in the statute. It is clear, however, that “line of commerce” 
signifies a product market and “section of the country” signifies a geographic market. 
Equating the language of Section 7 to the concept of market does not, however, mean that 
the Section 7 market is the same as the market for purposes of other sections of the anti- 
trust laws. Nor is the Section 7 market necessarily the same as the economist’s concept of 
market. The Section 7 market can only be defined in the light of its overall objectives and 
with particular recognition that it is being defined for the purpose of determining the rea- 
sonable probability of a substantial lessening of competition and not for the purpose of 
determining whether monopoly power will exist as a result of the merger. A horizontal 
merger can affect competition in at least two ways; therefore, the Section 7 market must 
be considered with reference to two groups—(1) the competitors of the merged company 
and (2) the buyers who would be dependent upon the merged companies and their com- 
petitors as sources of supply. 


See Acquisitions of Stock or Assets, Vol. 1, J 4207.350. 


Acquisitions of Stock or Assets—Asset Acquisition—Effect of Acquisition on Com- 
petition—Relevant Market—Line of Commerce.—In holding that the merger of the second 
and sixth ranking steel companies in the United States would violate Section 7 of the 
Clayton Act, the court found that the relevant markets included, but were not limited to: 
(1) the iron and steel industry as a whole, (2) hot rolled sheets, (3) cold rolled sheets, (4) 
hot rolled bars, (5) buttweld pipe, (6) electricweld pipe, (7) seamless pipe, (8) oil field 
equipment, (9) oil field equipment and supplies, (10) tin plate, and (11) track spikes in 
various geographical areas. The definition of line of commerce is formulated for the pur- 
pose of determining the impact of the merger on competition. Each of the above products 
has unique physical characteristics, is distinct one from another, has different end uses, and 
is recognized as a distinct product. Each has its own competitive standards and markets. 
Also, there are no effective substitutes for any of them. Since there were no effective 
substitutes which competed with the various lines of commerce, it was not necessary to 
discuss the defendants’ contention that the reasonable interchangeability test was appli- 
cable. Also, all of the products of the iron and steel industry constitute a line of commerce 
for analyzing the effect of the merger. The products of the industry as a group are 
generally standardized, are not subject to the vagaries of style appeal, and have peculiar 
characteristics and uses for which there are no effective substitutes. The products of the 
iron and steel industry are generally distinct one from the other and as a group distinct 
from the products of other industries. They are sold in a recognized market with its own 
competitive standards. The industry is commonly recognized by its members as well as 
the community at large as a separate industry, and it has its own trade association, treating 
the industry as separate and distinct. 


See Acquisitions of Stock or Assets, Vol. 1, J 4207.375. 


Acquisitions of Stock or Assets—Asset Acquisition—Effect of Acquisition on Com- 
petition—Relevant Market—Section of the Country.—In holding that the merger of the 
second and sixth ranking steel companies in the United States would violate Section 7 of 
the Clayton Act, the court found that the relevant markets for determining the impact of 
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the merger on competition included, but were not limited to: the iron and steel industry 
and various industry products in (a) the United States as a whole, (b) the northeast 
quadrant of the United States, (c) Michigan, Ohio, Pennsylvania, and New York, (d) 
Michigan and Ohio, (e) Michigan, and (f) Ohio, and certain other industry products in 
the United States as a whole. The relevant section or sections of the country for each line 
of commerce found must be determined for appraising the effects on the merger on com- 
petition. The section of the country is not capable of rigid definition, and a section of the 
country will vary according to the particular facts of each case. The court found that 
the two companies competed with each other in the United States as a whole as well as in 
various sections of the United States. The section is intended to protect buyers as well as 
competing sellers. Therefore, section of the country must be determined with respect to 
both buyers and sellers. The determination must be made on the basis of not only where 
the companies have in the past made sales, but also on the basis of where potentially they 
could make sales and where buyers could reasonably turn to them as alternative substantial 
sources of supply. In addition, the geographic market for the purposes of determining the 
impact of the merger can include all areas where the trade in a product is affected by, and 
is not independent of, the trade in that product in other areas. Furthermore, Section 7 is 
not focused solely on the amount of competition between the two companies which is 
eliminated by a merger. It is aimed at any substantial lessening of competition or tendency 
to monopoly which may follow in the wake of a merger. Necessarily to be considered is 
the situation that will exist after a merger. Application of these criteria to the facts in the 
case led to the conclusion that the merger may be analyzed against the nationwide market 
for steel as well as against the smaller geographic areas where the impact may be felt. 


See Acquisitions of Stock or Assets, Vol. 1,  4207.425. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; Robert A. Bicks, 
First Assistant; and Allen A. Dobey, (trial counsel), Donald F. Melchior (trial counsel), 
George D. Reycraft, and John T. Duffner, Attorneys, Department of Justice. 


For the defendants: Cravath, Swaine & Moore, New York, N. Y.; Bruce Bromley 
(trial counsel), John H. Morse (trial counsel), W. John Nauss, Jr., and Robert D. Duke, 
of counsel, for Bethlehem Steel Corporation. Simpson Thacher & Bartlett, New York, 
N. Y., and Whitney North Seymour (trial counsel) and Richard Jones; and Baker, 
Hostetler & Patterson, Cleveland, Ohio, and Howard F. Burns, and Raymond T. Jackson 
(trial counsel), of counsel, for The Youngstown Sheet and Tube Company. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1958 Trade Cases f] 69,026 and 68,914. 


Opinion 
[Proposed Merger] 


Epwarp WEINFELD, District Judge [Jn full 
text]: The Government seeks to enjoin a 


in support of their request detailed data 
pertaining to themselves, to other compa- 
nies in the iron and steel industry, and to 
the industry in general. The Department 
of Justice was of the opinion that the con- 


proposed merger between the defendants, 
Bethlehem Steel Corporation and The 
Youngstown Sheet and Tube Company, on 
the ground that it would violate section 7 of 
the Clayton Act, as amended." 

Under the proposed merger Bethlehem is 
to acquire all the assets and properties of 
Youngstown pursuant to an agreement be- 
tween them entered into on December 11, 
1956. Prior to the execution of the agree- 
ment the defendants applied to the Depart- 
ment of Justice for clearance? and submitted 

164 Stat. 1125 (1950), 15 U. S. C. $18 (1952). 


*For an explanation of the Department's 
clearance procedure, see Hansen, The De 
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templated merger came within the ban of 
section 7 and refused clearance. When the 
defendants nonetheless executed the merger 
agreement the Government commenced this 
suit to block its consummation. 


[Prior Motion for Summary Judgment] 


The Government, relying in large measure 
upon the data submitted, by the defendants 
in support of their clearance application, 
supplemented by facts culled from govern- 
mental and steel industry reports, moved 
partment of Justice and the Antitrust Laws, 


published in Understanding the Antitrust Laws 
137, 144 (PLI 1958). 
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for summary judgment pursuant to Rule 56 
of the Federal Rules of Civil Procedure. 
The defendants in opposing the motion con- 
tended that the data relied upon by the 
Government did not give the complete 
factual picture necessary for a determina- 
tion of the competitive consequences of the 
proposed merger. While most of the basic 
facts relevant to a decision of the ultimate 
issues were not in dispute, the Court was 
of the view that additional evidence, not in 
the summary judgment record, would, in 
view of the complex issues centering about 
a vast industry vital to the nation’s eco- 
nomic welfare, be helpful in deciding the 
case. Accordingly, the Court, without dis- 
posing of the motion in classical summary 
judgment terms, decided that as a matter of 
sound judicial administration the case should 
proceed to trial in order to obtain a more 
comprehensive record.* 


On its summary judgment motion the 
Government confined its attack to the hori- 
zontal aspects of the proposed merger. Upon 
the trial the Government expanded its at- 
tack and urged as an additional ground the 
vertical aspects of the merger. 


[Evidence] 


At the trial the parties stipulated that the 
affidavits and exhibits submitted in support 
of and in opposition to the Government’s 
motion for summary judgment be deemed 
part of the trial record, subject to the right 
of cross-examination. A number of the 
affants were cross-examined at length. 
Other witnesses were called by the parties 
and testimony was given on both the hori- 
zontal and vertical aspects. The parties, at 
the Court’s suggestion, further stipulated 
many additional basic facts with respect, 
among other matters, to capacity, produc- 
tion, and shipments for the iron and steel 
industry as a whole and for Bethlehem and 
Youngstown separately. 


Since a good deal of the evidence was of 
a technical nature requiring some under- 
standing of the process of producing steel 
and steel products and the operations of 
steel plants, the Court with the consent of 
counsel and in their company, observed in 
operation two of the plants of one of the 
defendants. 

3United States v. Bethlehem Steel Corp. 
[1958 TRADE CASES f 68,914], 157 F. Supp. 
STS aiNe y 2d 905) 
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The record before the Court reveals that 
generally there is no dispute as to the basic 
facts. The essential differences between the 
parties are as to the inferences and conclu- 
sions to be drawn from those facts and the 
interpretation of section 7 of the Clayton 
Act. 


[Contentions | 


The Government’s basic charge is that 
the proposed merger will substantially lessen 
competition in the iron and steel industry 
as a whole and in a variety of important 
products on a nationwide basis as well as 
in many areas of the country. 


The defendants, while conceding they are 
in competition with one another in certain 
areas of the country with respect to certain 
products, deny that such competition is 
substantial—indeed, they urge that it is de 
minimis. Their essential position is not 
only a denial that the merger may substan- 
tially lessen competition, but on the contrary 
that it would have a beneficial competitive 
effect; that the expansion of steel capacity 
contemplated under the merger plan would 
stimulate ¢ompetition both in the area of 
expansion and in other areas, and would 
enable Bethlehem to challenge the dominant 
position of United States Steel Corporation 
in the steel industry. 


[Clayton Act, Sec. 7] 


At the outset it is well to emphasize that 
the case does not involve any claim of viola- 
tion or threatened violation of any provi- 
sion of the Sherman Act. We are not 
dealing with issues of restraint of trade, 
monopolization or attempt to monopolize. 
The Government’s attack on the proposed 
merger is grounded solely on section 7 of 
the Clayton Act, as amended in 1950, which 
provides in pertinent part: 


“No corporation engaged in commerce 
shall acquire, directly or indirectly, the 
whole or any part of the stock or other 
share capital and no corporation subject 
to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or 
any part of the assets of another corpora- 
tion engaged also in commerce, where in 
any line of commerce in any section of 
the country, the effect of such acquisi- 
tion may be substantially to lessen com- 
petition, or to tend to create a monopoly.” * 


464 Stat. 1125 (1950), 15 U. S. C. §18 (1952). 
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[Legislative History] 


We turn to the legislative history of the 
Clayton Act, to the circumstances which 
gave rise to its passage and to the 1950 
amendment of section 7. 

It is stating a fact of history to say that 
Congress felt that the Sherman Act passed 
in 1890° had proved quite ineffective in 
halting the growth of “trusts” and monopo- 
lies. Huge consolidations and mergers con- 
tinued to be effected through the purchase 
of stock and “trusts” continued to flourish. 
The evils of corporate mergers and com- 
bines with their increasing concentration 
of power commanded the concerned atten- 
tion of the nation. The “rule of reason” 
enunciated by the Supreme Court in 1911 
in Standard Oil Co. v. United States,® re- 
garded by many as having weakened the 
Sherman Act, gave impetus to efforts to 
secure more effective means of preserving 
our free enterprise system. Political agita- 
tion for curbing the growing power of 
“trusts” and the concentration of economic 
power followed the Supreme Court ruling. 
In the national campaign of 1912 all major 
political parties denounced the monopolistic 
trends and their platforms carried planks 
for remedial legislation. The leadership in 
the efforts to strengthen the antitrust laws 
was assumed by Woodrow Wilson, who 
thereafter in a series of messages to Con- 
gress urged further legislative action." The 
Congress acted in 1914 by passing the Clay- 
ton Act.® Its essential purpose was pre- 
ventative—to check anticompetitive acts in 
their incipiency before they reached the 
dimensions of Sherman Act violations. In 
short, Congress contemplated a standard 
much less rigorous than that which had be- 
come required under the Sherman Act. As 
stated in the Senate Report on the bill: 
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“Broadly stated, the bill, in its treat- 
ment of unlawful restraints and monopo- 
lies, seeks to prohibit and make unlawful 
certain trade practices which, as a rule, 
singly and in themselves, are not covered 
by [the Sherman Act], or other existing 
antitrust acts, and thus, by making these 
practices illegal, to arrest the creation of 
trusts, conspiracies, and monopolies in 
their incipiency and before consummation.” ° 


This has been expressly recognized by the 
Supreme Court.” 


Despite the clear purpose of the original 
section 7 of the Clayton Act, its objectives 
were not fully realized. This frustration 
was generally attributed to a number of 
factors. First, the statute applied only to 
acquisitions of stock and did not apply to 
acquisitions of assets, and even as to stock 
acquisitions it was interpreted so as not to 
apply where the stock was used to acquire 
assets." Second, it was generally assumed 
that original section 7 did not apply to ver- 
tical mergers.” The inadequacies of the 
section, whatever the reasons, were further 
highlighted by pronounced post war merger 
activity which resulted in the elimination 
by large corporations of independent com- 
panies in industries which had traditionally 
been considered small business fields. Con- 
gress showed increasing concern with the 
sharp rise in economic concentration and 
with the prospect of even greater concen- 
tration in the light of the continuing merger 
trend.“ Further, the Columbia Steel case * 
brought home the limitations of the Sher- 
man Act in merger cases. It was against 
this background that Congress amended 
section 7. 


The 1950 amendment to section 7 ex- 
panded its sweep so as: (1) to prohibit the 
acquisition of assets as well as stock; (2) 
to broaden the area in which competition 
may be adversely affected by eliminating 


>For an historical summary of events which 
led to the passage of the Sherman Act, see 
United States v. Trans-Missouri Freight Ass’n, 
166 U. S. 290, 319 (1897). See also United 
States v. H. I. du Pont de Nemours & Co. 
[1956 TRADE CASES {f 68,369], 351 U. S. 377, 
386 (1956). 

LOZANO sy BEG aby: 

7 See, e. g., Message to Congress, January 20, 
1914, 51 Cong. Rec. 1978. 

8 Also the Federal Trade Commission Act, 
38 Stat. 717 (1914), as amended, 15 U. S. C. 
§ 41 (1952). 

°S. Rep. No. 698, 63rd Cong., 2 Sess. 1 (1914). 

0 United States v. H. I. du Pont de Nemours 
& Co., [1957 TRADE CASES { 68,723], 353 U. S. 
586, 589 (1957). 
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1 Swift & Co. v. FTC, 272 U. S. 554 (1926); 
Thatcher Mfg. Co. v. FTC, 272 U. S. 554 (1926): 
Arrow-Hart & Hegeman Elec. Co. v. FTC 
[1932-1939 TRADE CASES { 55,046], 291 U. S. 
587 (1934). 

2 Of. United States v. E. I. du Pont de 
Nemours & Co. [1957 TRADE CASES f 68,723], 
353 U. S. 586 (1957). 

1H. R. Rep. No. 1191, SistCong:, Ist Sess. 
2-3 (1949) (hereafter referred to as H. R. Rep. 
No. 1191); Federal Trade Commission, A Sum- 
mary Report on the Merger Movement (1948). 

14 United States v. Columbia Steel Co. [1948- 
1949 TRADE CASES f 62,260], 334 U. S. 495 
(1948). See also H. R. Rep. No. 1191, pp. 10-11. 
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the test of whether the effect of the acquisi- 
tion may be substantially to lessen competi- 
tion between the acquiring and the acquired 
corporation; (3) to eliminate the prior test 
of whether the acquisition might restrain 
commerce “in any community” and instead, 
to make the test whether “in any line of 
commerce in any section of the country” 
the acquisition may substantially lessen 
competition, or tend to create a monopoly; 
and (4) to cover vertical as well as hori- 
zontal mergers. 


The Congressional reports illuminate the 
reasons which led to the amendment of 
section 7. A fair reading of both the Senate 
and House Committee Reports* leaves no 
doubt as to its major objectives. As stated 
in those Reports they were, in some in- 
stances in haec verba, (1) to limit future 
increases in the level of economic concen- 
tration resulting from corporate mergers 
and acquisitions; (2) to meet the threat 
posed by the merger movement to small 
business fields and thereby aid in preserving 
small business as an important competitive 
factor in the American economy; (3) to 
cope with monopolistic tendencies in their 
incipiency and before they attain Sherman 
Act proportions; and (4) to avoid a Sher- 
man Act test in deciding the effects of a 
merger. 

[Issues] 


Against the historical background of the 
Clayton Act and the 1950 amendment of 
section 7, we proceed to consider the issues. 


In broad outline, the essential issues 
which the Court is called upon to deter- 
mine, and as to which the Government has 
the burden of proof, are: the line or lines 
of commerce and the section or sections of 
the country in which the effects of the 
merger may be felt—in other words, the 
relevant market with respect to both products 
and geographic areas—and whether there 
is a reasonable probability that the merger 
may substantially lessen competition or tend 
to create a monopoly within the relevant 
market. 

The contending positions of the parties 
can be understood only against the back- 
ground and general pattern of the iron and 
steel industry, the making and distribution 


15H. R. Rep. No. 1191; S. Rep. No. 1775, 81st 
Cong., 2d Sess. (1950) (hereafter referred to 
as S. Rep. No. 1775). 

16 United States v. Columbia Steel Co. [1948- 
1949 TRADE CASES { 62,260], 334 U. S. 495, 
511 (1948). 
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of steel and steel products, the nature, size 
and location of the companies in the in- 
dustry, the nature of competition in the 
industry generally, and the relative posi- 
tions of Bethlehem and Youngstown. The 
parties are in irreconcilable dispute on what 
are the relevant markets both as to products 
and areas. The difficulty recognized by the 
Supreme Court “of laying down a rule as 
to what areas or products are competitive, 
one with another” is highlighted in this case. 


I 
THE IRON AND STEEL INDUSTRY 


The iron and steel industry is one of the 
most important, if not the most important 
of all American industries. Indeed, in con- 
temporary international terms, steel pro- 
duction is viewed as a basic measure of the 
strength and status of a country. The in- 
dustry is commonly recognized as set apart 
and as a separate and distinct segment of 
American industry. Its activities extend 
from the mining of iron ore through the 
production and sale of pig iron, steel ingots 
and various finished steel products. It does 
not include the fabrication of steel by con- 
suming industries. The fabrication of steel 
is carried on to a large extent by companies 
in other recognized segments of American 
industry. However, a number of companies, 
including the defendants, engaged primarily 
in the iron and steel industry, are also en- 
gaged in the fabrication of products from 
steel. 


In 1955™ the iron and steel industry pro- 
duced 117 million tons of steel ingots. From 
this raw material, it shipped to steel con- 
sumers 85 million tons of finished steel 
products. The net billing value of these 
products and other services approximated 
$14 billion. Total property, plant and equip- 
ment of the industry in 1955 carried a de- 
preciated valuation of over $5.5 billion, and 
the total assets were carried at more than 
$12 billion. The industry employed about 
600,000 workers who put in a total of over 
one billion man hours and received wages 
and salaries of over $3.3 billion. Stock- 
holders numbered more than 800,000 and 
had an equity of almost $8 billion. 


171955 data is used generally in this opinion 
because much of the evidence centered about 
that year. The record contains evidence as to 
other years with respect to which the Court has 
also made findings of fact. 
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The Process of Making Steel 
and Steel Products 


The finished steel products sold to con- 
suming industries by companies in the iron 
and steel industry have their origin in iron 
ore, coal and limestone. These raw ma- 
terials, after preliminary processing, are 
combined in blast furnaces to produce molten 
pig iron. The iron is then combined with 
scrap steel in steel making furnaces, prin- 
cipally open hearth, to produce steel in a 
molten state. The molten steel is poured 
into moulds where it solidifies into ingots. 
The ingot is the first solid form in which 
most steel is made; it is the raw product 
from which all steel products except cast- 
ings are made. Most ingots are not sold 
as such but are further processed by the 
steel producing company. 


The initial step in the processing of ingots 
into finished steel products is the rolling 
of heated ingots. The ingot, after heating 
and primary forming into blooms, billets 
or slabs, is conveyed to rolling mills where 
it is further shaped into various forms. This 
is known as the hot rolling process and the 
end products are called hot rolled products. 
Each category of hot rolled products is 
produced in a separate and distinct mill and 
the varieties of size and shape within each 
category are achieved by using different 
rolls or making other alterations in the 
particular mill. The various types of hot 
rolling mills include plate, sheet and strip, 
bar, rod and structural shape mills. 


The principal categories of hot rolled 
products are sheets, strip, bars, coils, wire 
rods, plates, skelp, pierced billets and struc- 
tural shapes. Hot rolled sheets account for 
one-third of all hot rolled products. Bars 
represent nearly one-sixth of the total. Thus, 
hot rolled sheets and hot rolled bars account 
for about 50% of all hot rolled products. 


About half of the total tonnage of hot 
rolled products is shipped directly to steel 
fabricating consumers. The balance is re- 
tained for further processing into cold rolled 
or other finished steel products. Sheets, 
strip and bars are cold rolled or finished 
for the purpose of reducing thickness and 
otherwise changing the physical character- 
istics. Coils are cold rolled and then coy- 
ered with tin to produce tin plate. Skelp is 
further processed into welded pipe, while 
pierced billets, through a different process, 
are made into seamless pipe. Wire rods are 
drawn through a die or a series of dies into 


1 69,189 


Court Decisions 
U.S. v. Bethlehem Steel Corp. 


Number 114—68 
11-26-58 


wire. Each of the cold rolling or other fin- 
ishing processes is carried on in a separate 
and distinct mill. Cold rolled sheets are the 
most significant of the products derived from 
the hot rolled products, constituting about 
one-third of the total. 


The Steel Consumer 


The principal consumers of finished steel 
products include the automotive industry, 
warehouses and distributors, and the con- 
struction, container, oil and gas, rail trans- 
portation, electrical machinery and equipment 
and appliances industries. The largest single 
outlet is the automotive industry which con- 
sumes approximately 25% of all steel prod- 
ucts. Warehouses and distributors channel 
about 17% of steel production to various 
small consumers. The construction indus- 
try absorbs approximately 9%, the container 
industry in excess of 8%, the oil and gas 
industry about 7% of total steel shipments, 
and the balance is scattered among other 
consumers. 


Size, Nature and Location of Companies 
in the Iron and Steel Industry 


The iron and steel industry is a highly 
concentrated one. It is an oligopoly. Twelve 
integrated companies control 83% of the 
industry capacity. In all, as of January 1, 
1957, the iron and steel industry consisted 
of 247 companies engaged in one or more 
processes of making steel products. There 
were 23 integrated, 61 semi-integrated, and 
140 nonintegrated companies. In addition 
there were 12 producers of ferroalloys and 
11 operators of merchant blast furnaces. 


Integrated companies begin the manufac- 
ture of steel by mining the raw materials. 
They operate coke ovens, blast furnaces, 
steel making furnaces and rolling and finish- 
ing facilities. Semi-integrated companies do 
not operate blast furnaces which make pig 
iron. They purchase pig iron or steel scrap 
from which they manufacture steel. Nonin- 
tegrated companies purchase steel from 
integrated or semi-integrated companies and 
begin their manufacturing operations with 
the rolling of steel. 


The 23 integrated companies own ap- 
proximately 90% of the industry capacity 
for coke, blast furnace products, ingots and 
hot rolled products. The semi-integrated 
companies own over 9% of the industry 
capacity for ingots and hot rolled products. 
The output of these companies is measured 
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in millions of tons. Their gigantic size 
becomes graphic when it is noted that 39 
of these companies are included in the 500 
largest American industrial companies and 
that 16 of the 39 are not fully integrated. 


The twelve largest integrated companies 
and their percentage of the industry ingot 
capacity for 1957 are shown in the following 
table: 


Percent of 
Industry 
Company Capacity 
United States Steel Corp. 29.7 
Bethlehem Steel Co. 15.4 
Republic Steel Corp. 8.3 
Jones & Laughlin Steel Corp. 4.9 
Youngstown Sheet & Tube Co. 4.7 
National Steel Corp 4.6 
Armco Steel Corp. 4.5 
Inland Steel Corp. 4.1 
Colorado Fuel & Iron Corp. Zelk 
Wheeling Steel Corp. 1.6 
Sharon Steel Corp. 1.4 


Ford Motor Co. 


This table demonstrates the high degree 
of concentration in the iron and steel in- 
dustry and within the class of the integrated 
companies. As already noted, these twelve 
largest integrated companies had almost 
83% of the ingot capacity. The six largest 
had almost 68%. The two largest, United 
States Steel and Bethlehem, had 45.1%. 


The American Iron and Steel Institute, 
the acknowledged industry association, di- 
vides the country into six production dis- 
tricts for the purpose of reporting statistics 
of production and capacity. Four of these 
districts,” which coincide with the highly 
industrialized northeast quadrant of the United 
States,” contain about 89% of the industry’s 
total ingot capacity, produce about 90% of 
the nation’s ingots and consume approxi- 
mately 83% of the national consumption 
of steel. 


= 
NG 


Position of Bethlehem and Youngstown 
in the Iron and Steel Industry 


Bethlehem is the second largest company 
in the iron and steel industry; Youngstown 
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is the sixth largest.” Bethlehem’s steel ingot 
capacity as of January 1, 1958 was 23 million 
tons, representing 16.3% ™ of the total in- 
dustry capacity. Youngstown’s ingot capacity 
was 6.5 million tons, representing 4.6% of 
the industry total. The combined capacity 
of the two companies would amount to 29.5 
million tons, representing 20.9% of the in- 
dustry. Both companies rank amoung the 
largest corporations in the United States. 
In 1957 Bethlehem was the ninth, and 
Youngstown the fifty-third largest industrial 
corporation in terms of sales. Bethlehem 
at the end of 1957 had total assets of $2,260 
million while Youngstown had total assets 
of $636 million.” 


Bethlehem and Youngstown are fully in- 
tegrated from the mining of iron ore through 
the production of pig iron, steel ingots and 
various finished steel products. Both com- 
panies are further integrated vertically into 
the manufacture and sale of oil field equip- 
ment and other fabricated products. Both 
operate oil field supply stores in the oil 
producing regions of the country. Bethle- 
hem has carried its integration into a num- 
ber of fabricating fields not occupied by 
Youngstown. Youngstown is a source of 
supply for independent fabricators who com- 
pete with Bethlehem in the sale of certain 
fabricated products. 


Bethlehem and Youngstown both produce 
and sell the principal products of the iron 
and steel industry including coke oven 
byproduct chemicals, pig iron, steel ingots, 
strip mill plates, hot rolled bars, track 
spikes, sucker rods, concrete reinforcement 
bars, wire rods, wire, hot rolled sheets, cold 
rolled sheets, hot rolled strip, cold rolled 
strip, electrolytic tinplate, hot dipped tin- 
plate, black plate, buttweld pipe and electric- 
weld pipe. In addition Bethlehem produces 
some 35 classes of finished steel products 
that Youngstown does not make. Youngs- 
town produces and sells seamless pipe, 
stampings and pressed steel parts which 
are not produced by Bethlehem. However, 
Bethlehem competes with Youngstown in 


I 


18 The Eastern, Pittsburgh-Youngstown, Cleve- 
land-Detroit, and Chicago Production Districts 
of the AISI. 

19 The northeast quadrant of the United States, 
as defined by the Court, includes the following 
states: Connecticut, Delaware, District of Co- 
Jumbia, Illinois, Indiana, Iowa, Kentucky, 
Maine, Maryland, Massachusetts, Michigan, Min- 
nesota, Missouri, New Hampshire, New Jersey, 
New York, Ohio, Pennsylvania, Rhode Island, 
Vermont, West Virginia and Wisconsin. 
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20 Youngstown’s ingot capacity as of January 
1, 1957 put it in fifth position for that year. 

21Qn January 1, 1957 Bethlehem had 15.4% of 
industry capacity. The increase in the percent- 
age share is accounted for by a 2,500,000 ton 
expansion reported on January 1, 1958. 

22 In terms of assets the two companies ranked 
eleventh and fifty-second. 
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the sale of seamless pipe which Bethlehem 
does not manufacture but obtains from 
United States Steel. 


About 75% of the combined capacity of 
Bethlehem and Youngstown for the produc- 
tion of finished steel products is represented 
by products which both companies produce 
and sell in common. In 1955 the combined 
sales of Bethlehem and Youngstown of 
these common products amounted to ap- 
proximately $1.5 billion. 

Bethlehem’s plants for the production of 
steel products are located at Bethlehem, 
Johnstown and Steelton, Pennsylvania; Spar- 
rows Point, Maryland; Lackawanna, New 
York; Los Angeles and South San Fran- 
cisco, California; and Seattle, Washington. 
Youngstowns’ plants are located at Youngs- 
town, Ohio and East Chicago, Indiana. 
From these plants both companies ship their 
products throughout the United States. 


Mergers and Acquisitions of Bethlehem 
and Youngstown 


Much of the growth of both Bethlehem 
and Youngstown is attributable to mergers 
and acquisitions. Bethlehem was incorpo- 
rated in 1904 as a consolidation of ten com- 
panies. Since its formation, it has acquired 
the properties of more than thirty independ- 
ent companies. Its initial entry into each 
new steel producing location in various parts 
of the country has been achieved through 
the acquisition of other companies. Indeed, 
Bethlehem has never built a new steel plant 
in a new location. In addition to acquiring 
various sizeable steel companies, Bethlehem 
in later years has also acquired a number of 
small companies in the steel fabrication field. 


Bethlehem, starting with an ingot capacity 
of 212,800 tons in 1905, has grown to an 
ingot capacity of 23,000,000 tons as of Janu- 
ary 1, 1958. In 1920 Bethlehem held 6.3% 
of the industry ingot capacity. Following 
acquisitions in the 1920's, Bethlehem by 1930 
had reached 14.2%, and by 1958 had in- 
creased to 16.3% of the industry ingot ca- 
pacity. Since its formation, 26% of the 
growth of Bethlehem has been due to acqui- 
sitions, 58% to enlargement of acquired 
facilities, and 16% to enlargement of Bethle- 
hem’s original facilities. 


Youngstown, starting with an ingot ca- 
pacity of 806,400 tons, has grown to an 


3 Also large consumers of steel, possessed of 
vast financial assets, such as automobile and 
electrical equipment companies, have loaned 
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ingot capacity of 6,500,000 tons as of Janu- 
ary 1, 1958. A substantial portion of this 
growth is attributable to mergers and acqui- 
sitions. Since 1901, 20% of the growth of 
Youngstown has been due to acquisitions, 
52% to enlargement of acquired facilities, 
and 28% to enlargement of Youngstown’s 
original facilities. 


Competition in the Iron and Steel Industry 


There is no real price competition in the 
iron and steel industry. The record in this 
case establishes that United States Steel 
initiates the price changes for steel prod- 
ucts and that its lead is followed by all 
other steel producers. With few exceptions, 
the mill price for each steel product does 
not vary significantly from company to 
company. 

A principal form of competition in the 
steel industry is the assurance to buyers of 
continuing sources of supply. Although from 
the buyer’s standpoint the total delivered 
cost is an important factor in determining 
from which steel company he will buy, it 
is not controlling. There have been recurrent 
periods of short supply of steel generally. 
Particular steel products have chronically 
been in short supply. An assured source of 
supply is extremely important; it is so 
important to a steel consumer that he re- 
gards a stable and continuing relationship 
with a supplier of greater importance than 
price.* Equally important are multiple 
sources of supply. The consumer, to assure 
himself of a continuing supply in times of 
scarcity, will, in times of plenty, often fore- 
go buying from a nearby steel supplier and 
instead deal with a more distant supplier 
and willingly bear the freight differential. 

Another consideration influencing the buy- 
er’s choice is the desire to purchase from 
a steel company which does not manufac- 
ture the same products to avoid dependency 
on a competitor for his raw material. The 
buyer also takes into account the services 
offered by the steel supplier, such as en- 
gineering assistance and delivery schedules. 


Competition in the steel industry is some- 
times reflected in the absorption of freight. 
When steel is plentiful, steel mills tend to 
reach out to distant markets and, in times 
of shortage, they tend to fall back from 
distant markets. When the supply of steel 


substantial sums of money, as much as 


$25,000,000, to steel companies in order to obtain 
firm commitments of steel production. 
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exceeds the demand a steel company will 
absorb more freight than it would other- 
wise absorb in order to reach a distant mar- 
ket. The following is a general illustration 
of how freight absorption works. 


Steel products are sold f. 0, b. the mill. 
When steel or a particular steel product is 
in short supply the customer pays the freight 
cost. When steel is plentiful the steel com- 
pany may absorb the freight differential so 
that the total delivered cost to the customer 
is no greater than the amount he would 
have to pay to a steel company located 
closer to his plant. 


This is the general picture of competition 
in the steel industry. We now proceed to 
consider the issue of relevant market and 
the impact of the proposed merger in that 
market. 


II 
THE RELEVANT MARKET 


Section 7 of the Clayton Act proscribes 
those mergers which may substantially lessen 
competition or tend to create a monopoly 
“in any line of commerce in any section 
of the country”. The ultimate question of 
whether a merger comes within the ban of 
section 7 requires a consideration of the 
relevant market. Like other sections of our 
antitrust laws, section 7 does not contain 
the word “market”. It is clear, however, 
that “line of commerce” signifies a product 
market and “section of the country” refers 
to a geographic market. Equating the lan- 
guage of section 7 to the concept of market 
does not, however, mean that the section 7 
market is the same as the market for pur- 
poses of other sections of the antitrust laws. 
Nor is the section 7 market necessarily the 
same as the economist’s concept of market. 
Whatever difference there may be between 
legal scholars and economists in their re- 
spective definition of terms used in the anti- 
trust laws, obviously the Congressional 
standard is controlling upon, and serves as 
the guide to, the Court. 

The section 7 market can only be defined 
in the light of its overall objectives and 
with particular recognition that it is being 
defined for the purpose of determining the 
reasonable probability of a substantial lessen- 


24H. R. Rep. No. 1191 p. 8. 

22> Of course lessening of competition also 
may have an adverse effect on the public gen- 
erally by removing the incentive to provide 
services and to innovate and achieve greater 
efficiency and output at reduced prices through 
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ing of competition and not for the purpose 
of determining whether monopoly power 
will exist as a result of the merger. As the 
House Committee Report states “[Section 7] 
is intended [to apply] when the effect 
of an acquisition may be a significant re- 
duction in the vigor of competition, even 
though its effect may not be so far-reaching 
as to amount to a combination in restraint 
of trade, create a monopoly, or constitute 
an attempt to monopolize’.™ 


A horizontal merger can affect competi- 
tion in at least two ways. It can have an 
impact not only on the competitors of the 
merged companies but also on the buyers 
who must rely upon the merged companies 
and their competitors as sources of supply.” 
The purpose of section 7 is to guard against 
either or both effects of a merger—if the 
likely consequence is substantially to lessen 
competition or to tend to create a monopoly. 
The section 7 market must therefore be 
considered with reference to the two groups 
—(1) the competitors of the merged com- 
panies and (2) the buyers who would be 
dependent upon the merged companies and 
their competitors as sources of supply. While 
both impacts of a merger are interrelated 
and in an ultimate sense feed on each other, 
the major impact in some cases will be on 
the buyers and in other cases on the com- 
petitors of the merged companies. As the 
House Committee Report states: 


“TThe proscribed] effect may arise in 
various ways: [1] such as elimination in 
whole or in material part of the competi- 
tive activity of an enterprise which has 
been a substantial factor in competition, 
[2] increase in the relative size of the 
enterprise making the acquisition to such 
a point that its advantage over its com- 
petitors threatens to be decisive, [3] un- 
due reduction in the number of competing 
enterprises, or [4] establishment of rela- 
tionships between buyers and sellers which 
deprive their rivals of a fair opportnuity 
to compete.” * 


Where, as in this case, the companies 
proposing to merge sell numerous products 
from several plants which are not in the 
same immediate area, it is to be expected 
that there would be a difference of opinion 
on the question of relevant market. The 


research. These matters are not directly in 
issue in this case except insofar as they are a 
danger from any substantial lessening of com- 
petition or tendency to monopoly. 

26 H. R. Rep. No. 1191 p. 8. 
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defendants urge market delineations which 
the Government charges have been arbi- 
trarily defined for the purpose of minimizing 
the true competitive picture and to distort 
the availability of each as an alternative 
source of supply. The Government instead 
advances its own markets which in turn the 
defendants charge exaggerate the true com- 
petitive relationship of the defendants to 
one another and in the industry. 


Line of Commerce 
[Government’s Contentions | 


The Government contends that a line of 
commerce is any product or group of prod- 
ucts that has peculiar characteristics and 
uses, which make it distinguishable from 
all other products. It predicates its position 
upon the definition of line of commerce by 
the Supreme Court in the du Pont-General 
Motors case.” There the Supreme Court 
held that “automotive finishes and fabrics 
have sufficient peculiar characteristics and 
uses to constitute them products sufficiently 
distinct from all other finishes and fabrics 
to make them a ‘line of commerce’ within 

9)? 23 


the meaning of the Clayton Act”. 


The Government urges broad lines of 
commerce on an industrywide basis and 
also narrow lines based on individual prod- 
ucts. The Government contends that the 
entire iron and steel industry is a line of 
commerce; that the products of the iron 
and steel industry in general have sufficient 
peculiar characteristics and uses to make 
them, as a totality, a separate line of com- 
merce from the products of other industries. 

It advances a similar industrywide line 
of commerce with respect to the manufac- 
ture and sale of oil field equipment. This 
group includes the separate products: draw- 
works, rotaries, traveling blocks, swivels, 
slush pumps and pumping units. So, too, it 
urges another line of commerce—the sale 
of oil field equipment and supplies by oil 
field supply stores—here it includes the 
totality of various items sold by such stores, 

As noted, the Government does not 
confine its contentions to the broad industry- 
wide lines of commerce. It urges that en- 
compassed within the broad iron and steel 
industry line there are various steel prod- 
ucts each of which constitutes a separate 


2" United States v. BH. I. dw Pont de Nemours 
& Co., [1957 TRADE CASES {f 68,723], 353 U. S. 
586 (1957). 
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line of commerce. These additional separate 
lines of commerce advocated by the Gov- 
ernment are: hot rolled sheets, cold rolled 
sheets, hot rolled bars, track spikes, tin 
plate, buttweld pipe, electricweld pipe and 
seamless pipe. The Government’s position 
is that even though each of these products 
originates in the ingot and some of these 
products are made in mills which are capable 
of turning out other products, each is a 
separate line of commerce because each is 
physically distinct from the other, is used 
for different purposes, has different prices 
and markets, and is recognized as a differ- 
ent product by practice, understanding and 
usage in the trade. 


[Defendants’ Contentions] 


The defendants reject all the lines of 
commerce advanced by the Government. 
While they do not deny that a number of 
these products have peculiar characteristics 
and uses, they challenge the standard of 
peculiar characteristics and uses as appro- 
priate for determining the lines of commerce 
in the steel industry and for assessing 
the competitive consequences of the merger. 
Their position is that lines of commerce 
must be defined with primary emphasis 
on the process of producing steel products 
and also with emphasis on the availability 
of substitute products. They refer to (1) 
the production flexibility concept and (2) 
the substitute products concept. The former 
relates to the capacity of a steel producer 
to shift from product to product; the latter 
to competition offered by substitute products. 


The defendants’ position in large measure 
is based upon an imbalance between ingot 
capacity and productive capacity of finish- 
ing mills. They argue that since the larger 
integrated steel companies have greater ca- 
pacity for production of finished steel prod- 
ucts than capacity to produce ingots, each 
company has the ability to allocate its ingots 
among its various finishing facilities in re- 
sponse to changes in demand for finished 
products. Since the availability of ingots 
limits the ultimate output of finished prod- 
ucts, the defendants would regard ingots as 
the basic line of commerce because ingot 
capacity best reflects the competitive poten- 
tial of each company; however, they do not 
urge it because ingots are not ordinarily 


*8 Td. at 593-94. 
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sold as such. Instead, since the ingot is 
further processed into finished steel prod- 
ucts, the defendants contend that the finished 
steel products produced by both Bethlehem 
and Youngstown—‘common finished steel 
products” *—constitute a line of commerce. 
They urge that this is the appropriate line 
of commerce because it comprises the prod- 
ucts that are actually sold by both com- 
panies and takes into account the ability of 
each to allocate ingots among such products. 


In addition to the broad line of com- 
merce of “common finished steel products” 
the defendants urge several narrower lines 
of commerce which they have denominated 
as mill product lines. As defined by the 
defendants, a mill product line is a “com- 
plex of all the end products that can prop- 
erly be produced on one of the industry’s 
basic types of finishing mill—either with- 
out any alteration in the mill or with only 
relatively minor alterations, in, or additions 
to, it’. They say that a producer who has 
such a mill can, at will, and with little extra 
expense, shift from one product to another 
and therefore the competitive potential of 
a steel producer should be considered in 
terms of the entire range of products that 
can be produced upon any basic type of 
mill. The essence of their position here is 
that the totality of all products roiled, or 
which can be rolled, in a particular type 
of mill should be treated as a single line of 
commerce. Thus if a score of products are, 
or can be, rolled in a particular type of mill 
they, in sum, constitute a single line of 
commerce even though they have completely 
different end uses. 


Consequently, the defendants reject, un- 
der their mill product line theory, the Gov- 
ernment’s selection of hot rolled bars and 
track spikes as separate lines of commerce 
on the ground that a steel company with 
a basic bar mill can, with relatively small 
capital cost, produce not only hot rolled 
bars, but also track spikes (by adding a 
track spike machine to the bar mill) and 


2’’Common finished steel products’’ as de 
fined by the defendants are the following 
categories of products which, with some minor 
exceptions, are produced and sold by both de- 
fendants: (1) sheets and strip, including hot 
rolled sheets, galvanized sheets, cold rolled 
sheets and hot and cold rolled strip; (2) bar 
mill products, including merchant bars, bar 
size shapes, cold finished bars, sucker rods and 
track spikes, but excluding concrete reinforce- 
ment bars, produced by both Bethlehem and 
Youngstown; (3) tin mill products, including 
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other products (by minor alterations in or 
additions to the bar mill). 


The defendants make a similar mill prod- 
uct line argument with respect to hot rolled 
sheets and cold rolled sheets each of which 
is advanced by the Government as a sepa- 
rate line of commerce. They contend that 
since they, and most steel companies with 
facilities for producing hot rolled sheets, 
also have facilities for producing cold rolled 
sheets, both should be included in one line 
of commerce—sheets and strip—encompass- 
ing all the products which have their origin 
in the basic sheet mill. 


The defendants, however, do not take the 
same position with respect to buttweld, 
seamless and electricweld pipe, each of 
which is produced in a different type mill 
and each of which is advocated by the 
Government as a separate line of commerce. 
Here the defendants depart from their con- 
cept of production flexibility.” With respect 
to buttweld, electricweld and seamless pipe 
the defendants argue that although each is 
produced in a different type of mill so that 
there is no flexibility at the finishing mill 
stage, they should, nevertheless, all be con- 
sidered only one line of commerce on the 
ground that to a substantial extent each 
type of pipe can be and is used for the 
same purposes. In addition the defendants 
argue that nonferrous metal pipe and plastic 
pipe are reasonably interchangeable with 
steel pipe and are competitive substitutes 
for some uses so that they too should be 
included within “pipe” as a single line of 
commerce. 

Analogously, the defendants urge that new 
and used oil field equipment are reasonably 
interchangeable and the line of commerce 
should embrace both. It is argued that the 
Government by ignoring used oil field equip- 
ment has failed to define properly this line 
of commerce. 


Accordingly, the defendants contend that 
each of the following constitutes a separate 
line of commerce: sheets and strip, bar mill 


electrolytic tin plate, hot-dipped tin plate, hot- 
dipped terne plate and black plate; (4) rod mill 
products, including wire rods, wire (both plain 
and coated), nails and staples, barbed and 
twisted wire, woven wire fence, and bale ties; 
(5) plates, including universal and sheared plate 
mill plates and strip mill plates; and (6) butt- 
weld pipe. 

30 Originally the defendants agreed with the 
Government that buttweld pipe was a line of 
commerce but upon the trial they were per- 
mitted to withdraw a stipulation to this effect. 
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products, tin mill products, pipe, and new 
and used oil field equipment, Thus the 
Government and the defendants each advo- 
cate first, broad lines of commerce and 
then, separate lines of commerce of certain 
of the products included within the com- 
prehensive lines of commerce. 


GOVERNMENT’S LINE OF 
CoMMERCE 
Broad Line 
Iron and steel industry 
Separate Lines 


[Recapitulation] 
At this point a recapitulation of the lines 
of commerce with respect to steel prod- 


ucts as advocated by the parties may be 
helpful to the ensuing discussion. 


DEFENDANTS LINE OF 
COMMERCE 


Broad Line 


Common. finished steel products 


Separate Lines 


sheet and strip mill products, including hot rolled sheets, 
: As Seneca fea rolled sheets, galvanized sheets and hot and cold 
i ; rolled strip , 

bar mill products, including merchant bars, hot rolled bars, 
- Si Anomeal bar size shapes, track spikes, cold finished bars and 
; as saps sucker rods 

. tin mill products, including electrolytic and hot dipped tin 

5.) “Tinioplate: Geis hot dipped terne plate and black plate 
6. Buttweld ee (4) pipe, including buttweld pipe, electricweld pipe, seamless 
a Sue aeetentee nt pipe, non-ferrous metal and plastic pipe 


[Ruling] 


The definition of line of commerce in a 
section 7 case is formulated for the purpose 
of determining the impact of a merger on 
competition. Competition is not just rivalry 
among sellers. It is rivalry for the custom 
of buyers. Also in many instances, and 
particularly in the steel industry, it is, 
during periods of shortage, strongly pres- 
ent as rivalry among buyers for sources 
of supply. Thus competitive forces may 
move in a number of directions—buyer 
against buyer; seller against seller; buyer 
against seller. But however competition is 
defined and whatever its form or intensity, 
it always involves interplay among and be- 
tween both buyers and sellers, Any defini- 
tion of line of commerce which ignores the 
buyers and focuses on what the sellers do, 
or theoretically can do, is not meaningful. 


The evidence establishes that the de- 
fendants’ production flexibility or mill prod- 
uct line theory is indeed pure theory. In 
practice steel producers have not been quick 
to shift from product to product in re- 
sponse to demand. Moreover, the evidence 
establishes that the continuing relationships 
between buyers and sellers in the steel in- 
dustry make such shifts unlikely.” The 
inappropriateness of the defendants’ flexi- 
bility or mill product line theory is further 
exposed by the inconsistent positions they 
have themselves taken.® 


The Court is persuaded that the Govern- 
ment’s position for determining lines ot 
commerce by the peculiar characteristics 
and uses standard is sound and should be 
adopted. 


Hot rolled sheets, cold rolled sheets, hot 
rolled bars, track spikes, tin plate, buttweld 


%1 Oil field equipment and supplies are treated 
separately. 

32 Of. Matter of Crown Zellerbach Corp., 
F. T. C. Do. No. 6180 (Dee. 26, 1957). 

33 Apart from their shift in emphasis from 
production flexibility to reasonable interchange- 
ability in end use, the defendants have been 
inconsistent with respect to their production 
flexibility concept itself. Their position with 
respect to tin plate illustrates this inconsistency. 
Tin plate has its origin in the basic hot rolled 
sheet mill. It is a hot rolled sheet which has 
been cold rolled to a fine gauge and coated with 
tin. The defendants have offered no explana- 
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tion for not including this product within 
“sheets and strip’’ although they maintain that 
coated wire (this is a wire rod which has been 
cold drawn into wire and coated) is included 
in “rod mill products.’’ See note 29 supra. 
‘t'The defendants seek to distinguish the 
du Pont-General Motors case, United States v. 
E. I. du Pont de Nemours & Co. [1957 TRADE 
CASES { 68,723], 353 U. S. 586 (1957), and its 
peculiar characteristics and uses standard for 
defining line of commerce on the ground that 
there was no evidence of production flexibility 
in that case. In addition the defendants point 
to the Columbia Steel case, United States v. 
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pipe, electricweld pipe, seamless pipe, oil 
field equipment and oil field equipment and 
supplies, each has unique physical char- 
acteristics, is distinct one from another, 
has different end uses, and is recognized by 
steel producers and consumers as a dis- 
tinct product. Each has its own competi- 
tive standards and markets. Finally, there 


Columbia Steel Co. [1948-1949 TRADE CASES 
{| 62,260], 334 U. S. 495 (1948), contending that 
the Supreme Court there ‘‘clearly recognized 
that in the steel industry the nature of produc- 
tion processes necessarily shapes the contours 
of the product market’. In Columbia Steel 
the Government attacked under § 1 of the Sher- 
man Act the acquisition of the Consolidated 
Steel Co. by United States Steel. One of the 
grounds of attack was that the acquisition was 
a forward vertical integration by United States 
Steel insofar as Consolidated was a cutomer for 
steel plates and structural shapes produced and 
sold by United States Steel and other steel 
companies. In analyzing this part of the case 
the Court assumed on the basis of an admittedly 
inconclusive record that all producers of plates 
and structural shapes could produce other rolled 
steel products interchangeably with plates and 
structural shapes and therefore the elimination 
of Consolidated’s demand for plates and struc- 
tural shapes should be measured ‘‘not against 
the market for plates and shapes alone, but 
for all comparable rolled products’’. This sug- 
gests a definition of product market on the 
basis of production flexibility. However, the 
previous caveat that the standard for determin- 
ing product market differs according to the dif- 
ferent sections of the antitrust laws is here 
applicable. It does not follow that the pro- 
duction flexibility recognized in a vertical inte- 
gration case under § 1 of the Sherman Act, like 
Columbia Steel, is controlling in a horizontal 
case under § 7 of the Clayton Act. While the 
steel producers may be able to shift their pro- 
duction from one product to another, the buyers 
obviously cannot so shift their purchases. A 
user of steel sheets cannot make do with bars, 
rods, pipe or plates. The only flexibility the 
buyer has is in the choice of the company from 
which he buys the product he needs. It is just 
such freedom of choice that §7 is designed tr 
protect and for that reason line of commerce 
must take into account buyers and uses. 


Further, the vitality of the Columbia Steel 
case has been questioned in the light of the 
passage of amended $7. Hamilton Watch Co. 
v. Benrus Watch Co. [1953 TRADE CASES 
f 67,517], 206 F. 2d 738, 741 (2d Cir. 1953). 


3 Hot rolled sheets are substantially less ex- 
pensive than cold rolled sheets which are better 
suited to the application of a good paint finish. 
Hot and cold rolled sheets are substantially less 
expensive than aluminum and copper sheets 
and for their predominant uses cannot be eco- 
nomically replaced by other products. The 
parties have stipulated that hot and cold rolled 
sheets have peculiar characteristics and uses. 


Hot rolled bars is a grouping of products 
such as alloy bars, ‘carbon bars and special 
quality bars produced in a great variety of 
sizes and shapes each of which has different 
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are no effective substitutes for any of 
them.* Since there are no effective sub- 
stitutes which compete with the various 
lines of commerce as found by the Court, 
it is not necessary to discuss the defend- 
ants’ contention that the reasonable inter- 
changeability test of the Cellophane case* 
is applicable here. The only other line of 


Physical characteristics, uses and customers one 
from another. The parties have stipulated 
that: ‘‘Hot rolled bars have physical character- 
istics and end uses generally different from the 
products of finishing mills other than bar 
mills.”’ 

Track spikes are a fabricated product used 
to hold rail and tie plates in place on railroad 
ties. The parties have stipulated that track 
spikes have peculiar characteristics and uses 
that distinguish them from alli other steel 
products. 

Tin plate, electrolytic and hot dipped, is the 
principal component of a group of products 
referred to as tin mill products which the de- 
fendants acknowledge as a line of commerce. 

Buttweld pipe, electricweld pipe and seamless 
pipe have differing physical properties and very 
different pressure resisting qualities. There are 
significant price differentials on a per foot 
basis. The predominant use of buttweld pipe 
is for plumbing and heating in homes, factories 
and office buildings and for structural pur- 
poses. The predominant use of electricweld 
pipe is for pipe lines. The predominant use 
of seamless pipe is in the drilling for, and 
extraction of, oil. There are no effective sub- 
stitutes for the predominant uses of any of the 
types of steel pipe. 

Oil field equipment and oil field equipment 
and supplies are groupings of products used by 
the oil producing industry for drilling and 
operating oil wells and transporting oil on the 
surface. In the case of oil field equipment the 
record is not clear as to the existence of rea- 
sonably interchangeable substitutes. The par- 
ties have stipulated that: ‘‘An important factor 
in the oil field equipment business is the large 
trade in used items of oil field equipment; 
manufacturers of such equipment continue to 
produce spare parts for equipment that has 
been in operation up to 20 years and well- 
equipped machine shops are in a position to 
restore and extend almost indefinitely the use- 
ful life of such equipment’’. But whether the 
trading in the used items encompassed in this 
stipulation is with respect to complete units or 
for only replacement parts, the Court regards 
new oil field equipment as a separate line of 
commerce from used oil field equipment. See 
note 36 infra. Cf. United States v. Aluminum 
Co. of America [1944-1945 TRADE CASES 
{| 57,3421, 148 F. 2d 416 (2d Cir. 1945). 

Separate detailed findings of fact have been 
made with respect to all the above products. 


36 United States v. H. I. du Pont de Nemours 
& Co. [1956 TRADE CASES f 68,369], 351 U. S. 
377 (1956). It should be noted that the basic 
issue in the Cellophane case was that of mo- 
nopoly power and the Supreme Court expressly 
limited the market definition there to the mo- 
nopolization clause of § 2 of the Sherman Act. 
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commerce which requires consideration is 
the iron and steel industry. 


The products of the iron and steel in- 
dustry as a group are generally standard- 
ized, are not subject to the vagaries of 
style appeal, and have peculiar character- 
istics and uses for which there are no ef- 
fective substitutes. The manufacture of 
such products requires special know-how 
and experience, huge capital investment and 
a trained labor force. The products of the 
iron and steel industry are generally dis- 
tinct one from the other and as a group 
distinct from the products of other indus- 
tries. They are sold in a recognized mar- 
ket with its own competitive standards. 
The iron and steel industry is commonly 
recognized by its members as well as the 
community at large as a separate indus- 
try. It has its own trade association, treat- 
ing the industry as separate and distinct. 
In the light of these facts the conclusion 
is warranted that the sum of all the prod- 
ucts of the iron and steel industry consti- 
tute a line of commerce. Since Bethlehem and 
Youngstown both produce and sell the principal 
products of the iron and steel industry, it is 
an appropriate line of commerce for an- 
alyzing the effect of this merger. 


With respect to the iron and steel in- 
dustry, four sets of statistics serve as guides 
in considering the impact of the proposed 
merger on competition—(1) blast furnace 
capacity and production, (2) ingot capa- 


There is a basic distinction between § 2 of the 
Sherman Act and §7 of the Clayton Act. Fur- 
ther, monopoly power was defined by the Su- 
preme Court in the Cellophane case as ‘‘the 
power to control prices or exclude competition’’. 
Obviously, when the question is power over 
price, substitute products may be relevant be- 
cause they can limit that power. The issue 
under §7 of the Clayton Act is not whether a 
merger may result in a company having power 
over price or the power to exclude competition. 
The issue uncer § 7 is whether there is a rea- 
sonable probability of substantial lessening of 
competition. There can be a substantial lessen- 
ing of competition with respect to a product 
whether or not there are reasonably inter- 
changeable substitutes. The merger of two 
producers of a product may substantially lessen 
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city and production, (3) shipments of all 
finished steel products and (4) shipments 
of “common finished steel products”. Ingot 
capacity is the basic measure of size and 
rank in the iron and steel industry and 
reflects productive potential for the various 
items which make up the finished steel 
products which are sold in commerce. 
“Common finished steel products” is a 
valid guide on two grounds—(1) on a ton- 
nage basis it represents over 75% of all 
steel products and (2) it includes virtually 
all the products that both Bethlehem and 
Youngstown produce in common. It may 
be well to note that all four guides as a 
practical matter coincide with or reflect 
virtually the same percentages as the de- 
fendants’ “common finished steel products” 
line of commerce.” As a matter of statis- 
tical convenience, shares of industry ship- 
ments of steel products, where such shares 
are considered on the questions of geo- 
graphic markets and impact on competi- 
tion with respect to the iron and steel 
industry line of commerce, will hereafter 
be stated primarily in terms of “common 
finished steel products”. 


In terms of end result there is in fact no 
significant difference whether the iron and 
steel industry, the broadest line advocated 
by the Government, or “common finished 
steel products,” the broadest line advocated 
by the defendants, is accepted as the appro- 
priate line of commerce for considering the 


competition or tend to create a monopoly in 
the market for that product even though it does 
not substantially lessen competition or tend to 
create a monopoly in the broader market em- 
bracing all the products which are reasonably 
interchangeable with that product. But cf. 
Matter of Brillo Mfg. Co., F. T. C. Do. No. 
6557 (May 23, 1958). This does not, however, 
mean that interchangeability can be ignored— 
a high degree of interchangeability may under 
certain circumstances make it more or less the 
same product. American Crystal Sugar Co. v. 
The Cuban-American Sugar Co. [1957 TRADE 
CASES _{ 68,7385], 152-F. Supp. 887 (S"D. N, Y. 
1957), aff'd, 2d Cir. No. 24962 (Oct. 1, 1958) 
[1958 TRADE CASES { 69,155]. 

37 The following table for 1955 on a nation- 
wide basis is illustrative: 


Shipments Shipments 


all common 

finished finished 

Blast Furnace Ingots steel steel 

Capacity Production Capacity Production products products 

Bethieheny |.) ieee 14.8% 15.3% 15.4% 16.1% 14.3% 14.4% 
Youngstown!) ie tae 4.8% 5.2% 4.7% 4.8% 4.8% 4.9% 
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competitive consequences of this merger.® 
With regard to either line, the Govern- 
ment’s iron and steel industry, or the de- 
fendants’ “common finished steel products,” 
the proportionate share of each defend- 
ant’s industry shipments and production 
remains virtually the same. 


Upon all the evidence the Court finds 
that the following are the appropriate lines 
of commerce: (1) the iron and steel in- 
dustry as a whole; (2) hot rolled sheets; 
(3) cold rolled sheets; (4) hot rolled bars; 
(5) track spikes; (6) tin plate; (7) butt- 
weld pipe; (8) electricweld pipe; (9) seam- 
less pipe; (10) oil field equipment and (11) 
oil field equipment and supplies. 

It is not necessary to analyze sepa- 
rately and in detail each line of commerce 
as found by the Court, since a merger vio- 
lates section 7 if the proscribed effect oc- 
curs in any line of commerce “whether or 
not that line of commerce is a large part 
of the business of any of the corporations 
involved” or “where the specified effect 
may appear on [an] * * * industry-wide 
scale. The purpose of [section 7] is to 
protect competition in each line of com- 
merce in each section of the country.” *” 


Having found the lines of commerce, 
the next issue to be considered is the 
relevant section or sections of the country 
for each line. 


Section of the Country 
[Congressional Report] 


The parties also differ on the appro- 
priate relevant sections of the country for 
appraising the effects of the merger on 
competition. However, they appear to 
agree with the view expressed by the Sen- 
ate Committee that “section of the coun- 
try” is not capable of rigid definition and 
that in application a section of the country 
will vary according to the particular facts 
of each case. The Senate Committee Re- 
port states: 


38 The defendants’ insistence on the “‘common 
finished steel products’’ line of commerce is in- 
consistent with their overall position in this 
case. The defendants argue that in assessing 
the impact of the merger certain increases in 
competition in heavy plates and structural 
shapes which they allege will result from the 
merger should be balanced against the elimina- 
tion of competition in other products. Logi- 
cally then, the defendants should be urging a 
line of commerce at the very least broad enough 
to encompass plates and structural shapes for 
otherwise their position flies in the face of the 
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“Although it is, of course, impossible 
to define rigidly what constitutes a ‘sec- 
tion of the country’, certain broad stand- 
ards reflecting the general intent of Congress 
can be set forth to guide the Commis- 
sion and the courts in their interpreta- 
tion. 


“What constitutes a section will vary 
with the nature of the product. Owing 
to the differences in the size and char- 
acter of markets, it would be meaning- 
less, from an economic point of view, 
to attempt to apply for all products a 
uniform definition of section, whether 
such a definition were based upon miles, 
population, income, or any other unit of 
measurement. A section which would be 
economically significant for a heavy, dur- 
able product, such as large machine tools, 
might well be meaningless for a light 
product, such as milk. 


“As the Supreme Court stated in 
Standard Oil Co. v. U. S. (337 U. S. 293), 
‘Since it is the preservation of competi- 
tion which is at stake, the significant 
proportion of coverage is that within 
the area of effective competition.’ 

“In determining the area of effective 
competition for a given product, it will 
be necessary to decide what comprises 
an appreciable segment of the market. 
An appreciable segment of the market 
may not only be a segment which covers 
an appreciable segment of the trade, but 
it may also be a segment which is largely 
segregated from, independent of, or not 
affected by the trade in that product in 
other parts of the country. 

“Tt should be noted that although the 
section of the country in which there 
may be a lessening of competition will 
normally be one in which the acquired 
company or the acquiring company may 
do business, the bill is broad enough to 
cope with a substantial lessening of com- 
petition in any other section of the coun- 
inypasswelle 


[Government’s Position] 


The Government’s basic position is that 
for the iron and steel industry as a whole 


rule that ‘‘any line of commerce’”’ is ‘‘compre- 
hensive and means that if the forbidden effect 
or tendancy is produced in one out of all the 
various lines of commerce, the words ‘in any 
line of commerce’ literally are satisfied’’. 
United States v. H. I. du Pont de Nemours & 
Co. [1957 TRADE CASES { 68,723], 353 U. S. 
586, 594-95 n. 13 (1957); Van Camp & Sons 
Co. v. American Can Co., 278 U. S. 245, 253 
(1929). 

39 S. Rep. No. 1775 p. 5. 

40H. R. Rep. No. 1191 p. 8. 

41S, Rep. No. 1775 pp. 5-6. 
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and for the various component lines of com- 
merce included therein the appropriate geo- 
graphic market is the nation as a whole. In 
addition it proposes several alternative sec- 
tions, from the single states of Michigan 
and Ohio to several groupings of states, 
the largest of which coincides with the 
northeast quadrant of the United States. 
These separate areas which the Govern- 
ment proposes as alternatives to the na- 
tion as a whole are predicated on the fact 
that they are areas into which Bethlehem 
and Youngstown each ships substantial 
percentages of its total shipments and are 
the areas which are the most substantial 
and significant consuming centers for the 
industry as a whole—appreciable segments 
of the market. 


[Defendants’ Position] 


The defendants reject all the sections of 
the country advanced by the Government. 
They divide the country into three parts, 
Eastern, Mid-Continent and Western which 
they urge as the relevant sections of the 
country. The defendants’ basic position is 
that the geographic market is the area in 
which a company is an “effective compe- 
titor” * in the sense of being a strong factor 
in competition. Based on this definition 
of geographic market the defendants main- 
tain that there is not a nationwide market 
for steel products and for the same rea- 
sons they challenge the Government’s al- 
ternative sections.“ They urge that the 
location of their plants and the location of 
the plants of other steel companies, par- 
ticularly in the area of Pittsburgh, Pennsyl- 
vania, which is east of Youngstown’s plants 
and west of Bethlehem’s eastern plants, 
together with the high cost of transporting 
steel products, results in the two compa- 
nies operating in separate markets. Thus 
the defendants have drawn a line north and 
south along the western border of Penn- 
sylvania and north and south through the 


# The defendants equate the phrase ‘‘area of 
effective competition’’ appearing in the Senate 
Committee Report on §7 and in United States 
v. H. I. du Pont de Nemours & Co. [1957 
TRADE CASES f 68,723], 353 U. S. 586, 593 
(1957) and Standard Oil Co. v. United States 
[1948-1949 TRADE CASES f 62,432], 337 U. S. 
293, 299-300 n. 5 (1949) with that geographic 
area in which each merging company is an ‘‘ef- 
fective competitor’’ in the sense of being a 
strong factor in competition. While it appears 
that in each of the aforementioned authorities 
the phrase was not used in the precise sense 
contended for by the defendants but rather in 
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Rockies and advanced a tri-partite division 
of the country into the Eastern, Mid-Con- 
tinent and Western Areas as reflecting 
the geographic markets for the purposes 
of this case. The effect of the defendants’ 
tri-partite division is that the productive 
capacity of each defendant is separated 
from the other—that in no section do both 
companies have steel producing capacity. 
Thus all the Bethlehem plants are confined 
to the Eastern and Western Areas and all 
of Youngstown’s to the Mid-Continent Area. 


The substance of the defendants’ argu- 
ment is: that within each of the three areas 
there are natural or regional markets adja- 
cent to the locations of the steel plants; 
that steel consumers prefer to purchase 
from steel plants which are located nearby 
in order to avoid excess freight charges; 
that steel producers prefer customers lo- 
cated nearby in order to reduce freight 
absorption when that is necessary; that the 
greater the distance between the customer 
and the steel plant, the less effective is the 
steel plant in the competition for the cus- 
tomer’s business; that the competitive force 
of a steel plant’s shipments decreases as 
sales are made further away from the so- 
called natural market. Accordingly the de- 
fendants maintain that Bethlehem is an 
“effective competitor” only in the Eastern 
and Western Areas where its plants are 
located and that Youngstown is an “effec- 
tive competitor” only in the Mid-Continent 
Area where its plants are located. Con- 
versely they classify themselves as mar- 
ginal suppliers in those areas where they 
do not have plants and contend that their 
competitive positions in their non-plant areas 
are minor and subordinate to steel pro- 
ducers with plants located there. 


[Tri-partite Division] 
Assuming arguendo that the defendants’ 
standard for determining sections of the 
country is proper, although this is disputed 


the sense of a portion of a market large enough 
to be economically significant and analyzed 
separately from the balance of the market, the 
Court has assumed arguendo that the defend- 
ants are correct in their interpretation. 

#8 Except for seamless pipe, electricweld pipe, 
oil field equipment, and oil field equipment and 
supplies as to which the defendants concede 
that the relevant section of the country is the 
oil producing areas or that the geographic 
market is nationwide. As to track spikes the 
parties have stipulated that the principal mar- 
ket is the railroad industry. 
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by the Government, the facts do not sup- 
port their tri-partite division of the coun- 
try. In 1955 Bethlehem shipped into the 
Mid-Continent Area 2,034,783 tons of “com- 
mon finished steel products,” or 4.9% of 
total industry shipments. Youngstown in 
the same year shipped into that area 2,823,992 
tons or 6.7% of total industry shipments. 
Youngstown’s total capacity is within the 
Mid-Continent Area. Bethlehem is without 
capacity there. Bethlehem’s shipments of 
more than 2 million tons into the area 
demonstrate beyond challenge that in fact 
it is an “effective competitor” in that area. 
Although Bethlehem is without capacity 
there, the 2 million ton shipment of “com- 
mon finished steel products” exceeded the 
mgot capacity of such large steel compa- 
nies as Granite City, McLouth, Ford, De- 
troit, Laclede, Northwestern and International 
Harvester whose plants are located in the 
Mid-Continent Area. Two million tons is 
greater than the ingot capacity of 74 of 
the 84 companies with ingot capacity on 
January 1, 1957. The 2 million tons of Bethle- 
hem shipments to the Mid-Continent Area 
had a value of approximately $260,000,000. 
Its shipments of “common finished steel 
products” into that area have been steady 
and persistent. Over a period of years 
Bethlehem has accounted for from 3.4% 
to 49% of total industry shipments of 
“common finished steel products’, repre- 
senting very substantial tonnages, to the 
Mid-Continent Area. These tonnages ranged 
from 1,025,410 to 2,034,783 tons. In addi- 
tion, Bethlehem, over a period of years, 
has shipped substantial tonnages of “non- 
common” products to that area; in 1955 
these shipments amounted to approximately 
700,000 tons. 

The picture is even clearer in the two 
states of Michigan and Ohio, which in 1955 
received almost 50% of the total industry 
shipments of “common finished steel prod- 
ucts” made to the Mid-Continent Area and 
over 30% of nationwide shipments of such 
products. The industry total of these ship- 
ments to Ohio and Michigan was 19,930,000 
tons. Bethlehem alone accounted for 1,805,893 
tons representing 9.1%, and Youngstown 
accounted for 1,142,617 tons representing 
5.7% of the total industry shipments. Thus 
Bethlehem’s shipments of common finished 
steel products there exceeded those of 
Youngstown by almost 700,000 tons. The 
conclusion is compelled that in the two 
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most important steel consuming states in 
the Mid-Continent Area, as well as in the 
nation as a whole, Bethlehem was a very 
substantial and important competitor. 


Into the State of Ohio, where half of 
Youngstown’s over 6 million tons of ingot 
capacity is located, Bethlehem shipped 
436,679 tons while Youngstown shipped 
782,616 tons, or 5.2% and 9.4% respectively 
of total industry shipments of 8,326,000 
tons of “common finished steel products”. 
Here, too, it is not open to serious question 
that Bethlehem was an “effective compe- 
titor”. 

Into the State of Michigan, where neither 
Bethlehem nor Youngstown has a plant, 
they shipped 1,369,214 tons and 360,001 
tons respectively, representing 11.8% and 
3.1% of total industry shipments of 11,604,000 
tons of “common finished steel products”. 
The Lackawanna, New York plant of Bethle- 
hem, which the defendants place in their 
Eastern Area, has an ingot capacity of 
5,720,000 tons, is the third largest steel 
plant in the nation, and represents about 
one-fourth of Bethlehem’s total ingot capa- 
city. Significantly, about 50% of this 
plant’s shipments goes into the Mid-Conti- 
nent Area, principally into the State of 
Michigan. The substantial shipments by 
Bethlehem into Michigan, the largest steel 
consuming state in the nation, forced the 
defendants’ own witnesses at the trial to 
concede that Bethlehem is an “effective 
competitor’ in Michigan and that Michi- 
gan is an area of effective competition for 
the principal products of the iron and steel 
industry. 

The defendants seek to mitigate the force 
of their shipments into Michigan and other 
areas distant from their plants by con- 
tending that such shipments are unique 
because they are made to so-called deficit 
areas. However, the imbalance between 
local supply and local demand is a normal 
condition of this industry. The sites of 
many of the nation’s steel mills were orig- 
inally selected with primary emphasis on 
sources of raw materials. In large measure 
this explains the concentration of one-sixth 
of the nation’s capacity in the Pittsburgh 
area. While steel consumers originally tended 
to locate their plants close to the steel 
plants, industrial growth and development 
in other areas, over a period of years, have 
resulted in an imbalance between local sup- 
ply and local demand. Thus the Pittsburgh 
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mills produce far more than the local de- 
mand and must seek an outlet elsewhere. 
The same is true of Bethlehem’s Lacka- 
wanna, New York plant. On the other 
hand the mills in the Detroit area are un- 
able to satisfy the heavy demand of the 
automobile and other industries located 
there. Steel flows to the Detroit area from 
all producers. So, too, in other areas where 
there is greater local demand than local 
supply the gap is met by distant suppliers. 
Thus only when the iron and steel industry 
is viewed microcosmically does one find 
natural markets. These disappear when the 
macrocosmic view is taken. 


The imbalance between local supply and 
local demand makes freight costs only a 
marginal factor. The steel companies in 
order to keep their plants at as close to 
capacity as costs dictate must ship into 
shortage areas, and freight costs and ab- 
sorption are simply incidents of doing busi- 
ness. So, too, is the freight burden an 
incident of the steel consumer doing busi- 
ness when his demands cannot be met by 
local supply, or when to assure himself of 
continuing sources of supply or multiple 
sources of supply, he disregards freight 
rates to deal with a distant steel company. 


[Submarkets] 


Many theoretical concepts were advanced 
to support the defendants’ claim that neither 
is an “effective competitor’ of the other 
and that as to each submarket that may 
exist in the Mid-Continent Area, Bethlehem 
is a relatively minor factor; that as to each 
submarket that may exist in the Eastern 
and Western Areas, Youngstown is a rela- 
tively minor factor. But these theoretical 
concepts must yield to the facts which have 
persisted in this industry through the years 
and reflect an industry pattern. A  pro- 
ducer of steel has sold, and a purchaser has 
bought, its products far removed from the 
mill. Each defendant has shipped substan- 
tial tonnages of steel, representing substantial 
percentages of total industry shipments, to 
steel consuming centers far removed from 
its plants. Thus the obstacles claimed by 
the defendants, whether they be called nat- 
ural barriers, freight barriers, or whatever 
the burden, have been successfully hurdled. 
In times of shortage the consumer has ab- 
sorbed the freight. In times of plenty, al- 


# A principal executive officer of Bethlehem 
testified that continuous operation of a steel 
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though not always, the steel producer has 
carried the load. But whoever has borne 
the burden, the fact remains that shipments 
by these defendants have gone much be- 
yond their so-called natural or regional 
markets. 


The persistent and substantial shipments 
by Bethlehem indicate that it does over- 
come freight barriers and competes effec- 
tively with Youngstown and the other steel 
companies whose plants are located in the 
Mid-Continent Area. The fact that some 
other steel companies may be more favor- 
ably located in relation to consuming cen- 
ters in the Mid-Continent Area does not 
establish that Bethlehem is not an “effective 
competitor’. At most it suggests that the 
more favorably located companies may make 
more profit on their sales than Bethlehem 
makes on its sales. But even that may 
be influenced by Bethlehem’s ability to 
maintain its more distant plants at closer to 
full capacity.* The defendants’ tri-partite 
division of the country is an obvious gerry- 
mandering of the country to meet the 
exigencies of this case. Neither the industry 
nor any industry publication has ever recog- 
nized this empiric division. The substantial 
shipments, over a long period of time by 
Bethlehem into the Mid-Continent Area, 
representing substantial shares of the total 
industry shipments, compel rejection of its 
claim that it is not an “effective competitor” 
in that area. 


[Buyers and Sellers] 


The defendants have also overlooked 
several other very significant matters which 
must be taken into account in defining sec- 
tion of the country for purposes of section 
7. As noted previously, section 7 is intended 
to protect buyers as well as competing 
sellers. Therefore, section of the country 
must be determined with respect to both 
buyers and sellers. The determination must 
be made on the basis of not only where 
the companies have in the past made sales, 
but also on the basis of where potentially 
they could make sales and where buyers 
could reasonably turn to them as alterna- 
tive substantial sources of supply. Thus the 
Senate Committee Report on section 7 
states: 


“It should be noted that although the 
section of the country in which there 


mill reduces the cost factor and increases effi- 
ciency of operation. 
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may be a lessening of competition will 
normally be one in which the acquired 
company or the acquiring company may 
do business, [$7] is broad enough to cope 
with a substantial lessening of competition 
im any other section of the country as 
well.” *® (Emphasis supplied.) 


[Geographic Market] 


In addition, the geographic market for 
the purposes of determining the impact of 
a merger can include all areas where the 
trade in a product is affected by, and is not 
independent of, the trade in that product in 
other areas “—for example, if a change in 
price in one area has an effect on price 
in another area both areas may be included 
in one geographic market. Further, it must 
be remembered that amended section 7 is 
not focused solely on the amount of com- 
petition between the two companies which 
is eliminated by a merger. Its scope is 
much broader; it is aimed at any sub- 
stantial lessening of competition or tendency 
to monopoly which may follow in the wake 
of a merger. Necessarily to be considered 
is the situation that will exist after a merger. 
Even in a case where two companies oper- 
ate primarily in separate areas, a merger 
can have adverse affect on competition in 
that the enhanced strength of the merged 
company may give it such an undue ad- 
vantage in each area that competition may 
be substantially lessened. In fact the de- 
fendants in this case argue that it is by 
virtue of its size and presence in all areas 
that United States Steel exercises price 
leadership in the steel industry. 


[Nationwide Market] 


Application of these criteria to the facts 
of this case lead to the conclusion that the 
proposed merger may be analyzed against 
the nationwide market for steel, as well as 
against the smaller geographic areas where 
the impact may be felt. While it is true 
that to some extent there are regional mar- 
kets for steel products, all these regional 
markets are so interrelated that what hap- 


45S. Rep. No. 1775 p. 6. 

46 Compare S. Rep. No. 1775 p. 6 “‘[Section 
of the country] may also be a segment which 
is largely segregated from, independent of, or 
not affected by the trade in that product in 
other parts of the country.”’ 

47 In connection with their argument that the 
merger will stimulate competition the defend- 
ants make this very point. They say: ‘‘The 
rapid and sizeable expansion of capacity in the 
Chicago area also would create additional com- 
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pens in one has a direct effect in the others 
and none is so separate that the buyers and 
sellers are not concerned with prices and 
supply and demand in the others. Also, 
it is clear that the boundaries of these 
regional markets are not constant but vary 
from product to product and periodically 
with recurrent shortages and surpluses of 
steel products. The defendants concede that 
the price of a steel product at any one mill 
has an effect on the prices for that product 
charged by mills in other areas. It was 
testified by one of the defendants’ witnesses 
that Bethlehem could exercise a substantial 
influence on prices throughout the United 
States. A mill cannot set a price in its 
local area that is greater than the price at a 
more distant mill plus freight from that 
mill to the local area. Consequently the 
distant mill acts as a ceiling or control on 
the price which the local mill may impose 
upon the local consumer. One instance is 
Bethlehem’s Sparrows Point, Maryland, 
plant which makes substantial shipments 
to California. It is an important factor in, 
and exercises substantial influence on, com- 
petition there. In fact, as to some products 
the Sparrows Point price controls the price 
in California. 


Bethlehem and Youngstown are each 
doing business throughout the nation. Each 
maintains sales offices throughout the United 
States. Both companies have offices for the 
sale of products of the iron and steel indus- 
try in at least 24 of the same large cities 
scattered across the nation. In some of 
their interoffice correspondence Bethlehem 
and Youngstown recognize each other as 
competitors in the sale of various finished 
steel products. 

Bethlehem and Youngstown both ship 
some products in substantial quantities, rep- 
resenting substantial shares of total in- 
dustry shipments, throughout the United 
States. One example of many will suffice. 
In the case of buttweld pipe, in 1955, 
Youngstown shipped to every single state 
in the Union and Bethlehem to 42 states, 


petitive pressures in other areas and in other 
products as well. Supplies now coming into the 
Chicago area from a distance would be forced 
into markets closer to home, or ingots now 
tied up in those particular products would be 
freed for use in other products. In short, the 
effect of this merger would be a direct and sub- 
stantial increase in competition in the Chicago 
area, and an indirect yet still substantial in- 
crease in competition in other important areas.” 
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and for '7 of the nation’s 10 largest con- 
suming: states Bethlehem and Youngstown 
together accounted for more than 20% of 
total industry’ shipments. A portion of the 
products derived from the ingots which 
both Youngstown and Bethlehem produce 
goes substantially throughout the whole 
United States. Each company is potentially, 
at least, in a position at any time to allo- 
cate an additional portion of its ingot ca- 
pacity to products which it sells substantially 
throughout the whole United States and 
therefore is in a position to compete with 
the other to the full extent of its capacity. 


Finally, and perhaps the most significant 
of all the factors favoring a choice of a 
nationwide market in this case, is the fact 
that throughout the nation both Bethlehem 
and Youngstown are substantial alternative 
sources of supply for buyers accounting 
for a substantial share of the total demand 
for steel products. 


Of course, the national market for a 
product like steel is not the national market 
which exists for a product like cigarettes. 
The highly industrialized states naturally 
consume very much more steel than the 
predominantly agricultural states. Thus, the 
four states of Michigan, Ohio, New York 
and Pennsylvania receive almost 50% of 
total industry shipments of “common fin- 
ished steel products”. It is in these four 
contiguous states and the surrounding area 
running from Missouri on the west to the 
Atlantic, comprising the northeast quadrant 
of the United States, that the market for 
steel is concentrated. The center of this 
market is the Detroit area which is served 
by all the steel plants in a wide arc from 
Chicago on the west to Sparrows Point 
on the east. Within this market, consisting 
of a cluster of 21 states and the District 
of Columbia, is located 88.5% of the nation’s 
ingot capacity; it produces 89.5% of the 
nation’s ingots and it consumes 83.3% of 
nationwide shipments of “common finshed 
steel products”. It is the destination for 
85.6% of Bethlehem’s and 93.8% of Youngs- 
town’s shipments of those products. But 
while the heart of the nation’s market for 
steel is the northeast quadrant there is no 


4% Using the defendants’ mill product cate- 
gories, Bethlehem and Youngstown respectively 
shipped 89.5% and 99.3% of their total ship- 
ments of sheets and strip to the northeast quad- 
rant representing 14.3% and 6.1% of total 
industry shipments. The industry shipped 
90.5% of the industry total of sheets and strips 
to this area. 
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reason for separating from it the remaining 
27 states which consume but 17% of na- 
tional consumption and which are affected 
directly by the competitive situation in the 
northeast quadrant; particularly since 25 
of these 27 states receive but fractional 
shares, less than 1%, of total industry ship- 
ments. The competitive standards in all 
other consuming centers are so dependent 
on, and influenced by, what happens in the 
dominant northeast quadrant that they should 
be analyzed together. 


[Separate Markets] 


In addition to the finding that the nation 
as a whole is an appropriate section of the 
country in which to assess the anticompeti- 
tive effects of the merger, the evidence 
justifies further findings that there are sepa- 
rate sections of the country—appreciable 
segments of the market—with respect to 
the iron and steel industry and the other 
lines of commerce found by the Court, 
where the impact will also manifest itself. 


Obviously, the northeast quadrant with 
about 90% of capacity and production and 
83% of national consumption is also a 
section of the country in which to test the 
effect of the merger. With the exception of 
Bethlehem’s west coast plants, all of Bethle- 
hem’s and Youngstown’s plants are located 
in the northeast quadrant. Each defendant 
ships substantial tonnages of “common 
finished steel products”, representing substan- 
tial percentages of the total industry ship- 
ments; to this Zl "states anea- in mlOvD 
Bethlehem shipped 7,854,578 tons and Youngs- 
town shipped 2,928,655 tons representing 
respectively, 14.8% and 5.5% of total indus- 
try shipments.* Despite freight absorption, 
whether by the steel producer or consumer, 
each is an effective and substantial com- 
petitor in that area. Because the shares 
of the market of each defendant do not 
differ materially between the nation as a 
whole and the northeast quadrant there is 
no need to treat separately the impact of 
the merger in the northeast quadrant. 
Moreover, as a practical matter the nation 
as a whole is more favorable to the defend- 
ants than the northeast quadrant. Their 


In the case of bar mill products, Bethlehem 
and Youngstown respectively shipped 82.1% and 
94.8% of their total shipments to the northeast 
quadrant representing 15.4% and 4.4% of total 
industry shipments. The industry shipped 
88.7% of the industry total of bar mill products 
to the area. 
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shares of industry shipments of “common 
finished steel products” in the former are 
Bethlehem, 14.4% and Youngstown, 4.9% 
while in the latter they are Bethlehem, 
14.8% and Youngstown, 5.5%. 


An economically significant area in an 
industry cannot be determined with the 
precision of a surveyor. In considering the 
anticompetitive consequences of a merger 
there is nothing sacred about the boundary 
lines of a state. The impact may manifest 
itself in an appreciable segment of a market 
which may coincide with a political subdi- 
vision of a state, a state, a combination of 
states or the nation. 


It is also appropriate to analyze the effect 
of the merger in the four state area of 
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appreciable segment of the market. They 
account for 48.4% of the, total industry 
shipments of “common finished ‘steel prod- 
ucts” and are where Bethlehem shipped 
58.1% and Youngstown 43.3% of their 
“common finished steel products” in 1955. 


So, too, the states of Michigan and 
Ohio collectively, the state of Ohio and 
the state of Michigan separately, are each 
appreciable segments of the iron and 
steel market and a relevant section of the 
country for analyzing the effect of the 
merger. The defendants’ shares of industry 
shipments of common finished steel: products 
have already been noted. The percentage 
of the industry’s total shipments and the 
percentage of each defendant’s total ship- 


Michigan, Ohio, Pennsylvania and New ments made to these states readily indicate 
York. These four contiguous states are an the economic significance of the areas: 
Industry Bethlehem Youngstown 
% tons % tons % tons 
Michigan and Ohio.. 31.3 19,930,000 19.7 1,805,893 36.6 1,142,617 
Mibhigat: fai. tan%is 18.2 11,604,000 14.9 1,369,214 ial) 360,001 
OOM ed presie cn wtepes 13.1 8,326,000 48 436,679 25.1 782,616 


Indeed one of the most significant sections 
of the country is Michigan, with its heavy 
steel consuming industries, principally the 
automotive which takes tremendous ton- 
nages of hot rolled sheets, cold rolled 
sheets and hot rolled bars. The defendants 
concede that Michigan is large enough and 
important enough to be analyzed separately. 


[Conclusion] 


In conclusion the Court finds that the 
appropriate relevant markets include, but 
are not limited to: 

(1) the iron and steel industry, 

(2) hot rolled sheets, 

(3) cold rolled sheets, and 

(4) hot rolled bars, in 

(a) the United States as a whole, 
(b) the northeast quadrant of the 
United States, 

(c) Michigan, Ohio, 
and New York, 

(d) Michigan and Ohio, 

(e) Michigan and 

(f) Ohio. 

(5) buttweld pipe, 

(6) electricweld pipe, 

(7) seamless pipe, 

(8) oil field equipment, 

47S. Rep. No. 1775 p. 6; United States . 


EH I. du Pont de Nemours & Co., [1957 TRADE 
CASES 68,723], 353 U. S. 586, 592 (1957); 
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(9) oil field equipment and supplies, 
(10) tin plate, and 
(11) track spikes, in 

(a) the United States as a whole. 


Separate and detailed findings of fact 
and conclusions of law have been made with 
respect to these and other relevant markets. 
It would be a work of supererogation .to 
consider the impact of the merger in each 
and every relevant market as found by the 
Court. A sufficient number will be dis- 
cussed to indicate the basis of the Court’s 
conclusions as to all. : 


III 


IMPACT OF THE PROPOSED MERGER 
ON COMPETITION 


The ultimate question under section 7 is 
whether an acquisition may substantially 
lessen competition or tend to create a 
monopoly within the relevant market. The 
Government is not required to establish 
with certitude that competition in fact will 
be substantially lessened. Its burden is met 
if it establishes a reasonable probability 
that the proposed merger will substantially 
lessen competition or tend to create a 
monopoly.” “A requirement of certainty 


American Crystal Sugar Co. v.. The Cuban- 
American Sugar Oo., 2 Cir. No. 24962 (Oct. 1, 
1958). [1958 TRADE CASES { 69,155]. 
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and actuality of injury to competition is in- 
compatible with an effort to supplement the 
Sherman Act by reaching incipient re- 
straints.» 


There may be a substantial lessening 
of competition or tendency to monopoly 
when a merger substantially increases con- 
centration, eliminates a substantial factor in 
competition, eliminates a substantial source of 
supply, or results in the establishment of 
relationships between buyers and _ sellers 
which deprive their rivals of a fair oppor- 
tunity to compete.” The proposed merger 
between Bethlehem and Youngstown would 
have each of these proscribed effects. The 
substantiality of these effects is beyond 
question. 


Increase in Concentration 


A major purpose of section 7 is to ward 
off the anticompetitive effects of increases 
“in the level of economic concentration re- 
sulting from corporate mergers and acqui- 
sitions”.” Both the Senate and House Com- 
mittee Reports emphasized the deep concern 
of the Congress with the continued trend 
towards concentration of economic power 
through mergers and acquisitions. An im- 
mediate result of the proposed merger would 
be increased concentration of power in the 
No. 2 colossus of the steel industry by its 
absorption of No. 6~—another giant. The 
merger would substantially increase con- 
centration in the nationwide market for all 
the products of the iron and steel industry 
when viewed in terms of blast furnace ca- 
pacity and production, ingot capacity and 
production, shipments of total finished steel 
products and shipments of “common finished 
steel products”. In terms of each of these 
four guides the percentage of the market 
represented by Bethlehem is approximately 
15% and that by Youngstown about 5%. 
The proposed merger would thus involve 
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approximately 20% of the nationwide mar- 
ket for all the products of the iron and 
steel industry. 

At present the two largest companies, 
United States Steel and Bethlehem own 
45% of ingot capacity. If Bethlehem were 
to acquire Youngstown the Big 2 would 
have 50%. At present United States Steel 
with approximately 30% of the industry 
capacity exercises price leadership and sets 
the price pattern for the industry. Bethle- 
hem, as well as all other steel producers, 
follows the prices set by United States 
Steel. Bethlehem even follows in the in- 
stance of products of which it is the largest 
producer. Against this pattern of price be- 
havior in an oligopoly framework, it is 
apparent that an additional increase in con- 
centration amounting to 5% would be a 
further detriment to competition. 


Both United States Steel (with 30%) and 
Bethlehem (with 15%) are at present sub- 
stantially larger than their competitors. Re- 
public Steel, the third largest in the industry 
(with 8%), is slightly more than half the 
size of Bethlehem and less than one-third 
the size of United States Steel. The fourth, 
fifth, sixth, seventh and eighth companies in 
the industry—Jones & Laughlin, National, 
Youngstown, Armco and Inland—all have 
between 4% and 5% of the industry ca- 
pacity, or about one-third that of Bethlehem 
and about one-sixth that of United States 
Steel. Increasing the concentration in United 
States Steel and Bethlehem would make 
even more remote than at present the pos- 
sibility of any real competition from the 
smaller members of the industry who follow 
the leadership of United States Steel. 

The significance and the substantiality of 
the share of ingot capacity involved in-the 
merger is shown by the following table of 
the twelve largest companies in the iron and 
steel industry as of January 1, 1958." 


50'S. Rep. No. 1775 p. 6. 


HH. R. Rep. No. 1191 p. 8. The disposition 
made in this case on all the evidence makes it 
unnecessary to consider the contentions of the 
two schools—‘‘quantitative substantiality’’ and 
“qualitative substantiality’’.. Compare United 
States v. EH. I. du Pont de Nemours & Co., 
{1957 TRADE CASES f 68,723], 353 U. S. 586, 
593 (1957); Standard Oil Co. v. United States 
[1948-1949 TRADE CASES f 62,432], 337 U. S. 
293, 298, 314 (1949); H. R. Rep. No. 1417, 84th 
Cong., Ist Sess. 5 (1955) with Matter of Pills- 
bury Mills, Inc., 50 F. T. C. 555 (1953); Ameri- 
can Orystal Sugar Co. v. The Cuban-American 
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Sugar Co., 2a Cir. No. 24962 (Oct. 1, 1958) 
{1958 TRADE CASES f{ 69,155]. So much has 
been said by opposing commentators that it has 
become more a battle of words than a search for 
the correct interpretation of § 7. In any event 
the clear intent of Congress must govern. The 
standards set out in the text are those that 
Congress considered appropriate in determining 
whether a merger would substantially lessen 
competition or tend to create a monopoly. 
2S. Rep. No. 1775 p. 3. 


53 Except in the case of Sharon and Ford 
where the record only contains 1957 figures, 
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Ca it i i 

Peary peieehne panies with 23,000,000 and 6,500,000 tons of 

Fitiuistey1 wands ingot capacity, respectively, giving Bethle- 

Total of ingot hem almost 21% of the industry capacity. 

Company Rank % tons) This would add substantially to concentra- 

LOSE Te) Se ee 28.0 40212 tion in an already highly concentrated in- 

Bethlehem Steel ...... Zo) WO.5) 25,000 dustry and reduce unduly the already limited 

Republic Sad 3 SF, 12.242 number of integrated steel companies, The 

sone este Steel. 33 7,500 merger would increase concentration in the 

ational steel... ..: 4.8 6,800 hands of the Big 4 and the next three com- 
Youngstown Sheet & : ; 

Tube 46 6.500 panies after United States Steel by 4.6 per- 
atcha Siaehin, Aue seer 45 6 344 centage points, which would be the greatest 
Pind Gisele dt we: 8 41 5/800 increase in concentration in the iron and 
Colorado Fuel & Iron.. 9 2.0 2,836.5 steel industry from 1901 to 1958 in the inter- 
Wheeling Steel ...... 10 ey 2,400 vals of years shown below, with the excep- 
Sharon Steels: cpiape- 11 1.4 1,898 tion of the decade 1920 to 1930 when 
Orde NiOLOE i054. che 12 1.4 1.877.4 Bethlehem and other large companies were 


engaged in a series of important mergers 


In sum, the merger of Bethlehem and 
and acquisitions. 


Youngstown would bring together the sec- 
ond and sixth largest integrated steel com- 


% of Industry Ingot Capacity 
Next 3 companies after 


Big 4 United States Steel 
% of Change from % of Change from 

Year Industry Previous Period Industry Previous Period 
OQ TS oeet eA ee he 5S. 61. 13.8 
TOO SBE en ee ten et 62.8 + 18 11.9 — 1.9 
LO? ee eee ee, 54.5 — 83 14.4 + 2.5 
O30. cee ae ae Th 67.2 +12.7 26.7 +12.3 
LOS Siibrrre OAT Ig ete 62.9 — 4.3 27.6 + 0.9 
1O450 ARGU C eR TSeee Ae. 62.9 29.1 + £15 
LOS SURES Hee 60.9 — 2.0 28.5 — 0.6 
TOS (Pre. Br Reet 58.3 — 2.6 28.6 + 0.1 
MOS STI steeds Slee: 53.9 + 0.6 30.3 + 1.7 
(before merger) 

APRA She EEL, 6 63.5 + 4.6 34.9 + 4.6 


(after merger) 


The merger’s impact on the line of com- 
merce consisting of all the products of the 
iron and steel industry and on particular 
component lines is reflected by Bethlehem’s 
and Youngstown’s substantial percentages 
of the total industry shipments of the fol- 
lowing steel products in 1955. 

% of Industry 


Shipments 

Beth Youngs- 
lehem town B-Y 
Hot Rolled Sheets.... 20.1 a7 25.8 
Cold Rolled Sheets.... 16.9 Hl 24.6 
HlotyRoiled’ Bars... a: 16.9 4.4 eS 
racks Spikes):!.92) tux 19.1 9.9 29.0 
Tin Mill Products™... 16.3 al 21.4 
Buttweld Pipe ....... 1 eT 3t6 24.7 
Seamless’ Pipe)... - 41 8.0 12.1 
Electricweld Pipe‘ jo) 6.9 8.2 


(a) Principally tin plate. 

(b) 1957 figures. Bethlehem has been pro- 
ducing electricweld pipe in commercial quan- 
tities only since May 1957. 


Trade Regulation Reports 


The increased concentration which would 
result from the merger cannot be consid- 
ered in a vacuum; it cannot be divorced 
from the history of mergers and acquisi- 
tions, which in large measure accounts for 
the existing high degree of concentration in 
the industry. The substantiality of the shares 
of ingot capacity and shares of shipments of 
steel products held by Bethlehem and Youngs- 
town take on added significance in the light 
of this history. 

Bethlehem’s growth in substantial meas- 
ure is the result of mergers and acquisitions. 
It has held on to every increase in the share 
of industry ingot capacity secured as a re- 
sult of merger or acquisition. Thus, Beth- 
lehem’s share of total industry capacity 
jumped from 6.3% in 1920 to 14.2% in 1930, 
following Bethlehem’s acquisition of the 
Lackawanna and Midvale-Cambria steel 
companies. Subsequent to that time, Beth- 
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lehem has not only maintained its position 
but actually increased it to 16.3% of in- 
dustry ingot capacity in 1958. To be sure, 
internal expansion also played a part, but 
the acquisition of ingot capacity by mergers 
and acquisitions was most significant. In 
terms of production of steel ingots, Bethle- 
hem has experienced more than a three-fold 
increase in tonnage since 1930, and its per- 
centage of total industry production had 
risen from 13.4% to 17% as of the end of 
1957. 

The fact that Bethlehem has maintained 
the position it has achieved through mergers 
clearly indicates that the elimination of 
Youngstown’s share of the market as an 
independent factor in competition would in 
all probability be permanent. The prospect 
of a new entrant to replace an absorbed 
Youngstown, either in terms of capital in- 
vestment or experience, is, in the light of 
the history of this industry, practically nihil. 
Since 1935 only two new integrated steel 
companies have been established in the iron 
and steel industry, Kaiser Steel Corp. and 
Lone Star Steel Co. Both companies en- 
tered the iron and steel industry with sub- 
stantial Government assistance and together 
account for only 1.6% of total industry ingot 
capacity.” 

The new entrants have made no real dent 
as far as the larger integrated companies 
are concerned. The ranks of the 12 largest 
integrated companies, which in the aggre- 
gate since 1935 have controlled about 83% 
of the industry ingot capacity, have re- 
mained firm, Over the 22 year period (1935- 
1957), no new entrant has become one of 
the 12 largest integrated steel companies. 
The same integrated steel companies have 
ranked among the Big 8 during the 22 year 
interval from 1935 to 1957, retaining 76% 
of the industry capacity. The Big 4 have 
similarly remained unaltered since 1930 and 
presently control 59% of the industry ca- 
pacity. The evidence establishes that the 
industry is and will be frozen in the fore- 


*4In addition, two companies which were 
Semi-integrated in 1935 and three companies 
which were nonintegrated in 1935 have since 
become integrated. As of January 1, 1958 these 
five companies together had 3.8% of industry 
ingot capacity. 

*° The Senate Committee Report in setting 
forth the problem § 7 was intended to deal with 
quoted from the FTC Report on the Merger 
Movement: ‘‘Where several large enterprises 
are extending their power by successive small 
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seeable future into the present number of 
integrated steel producers. 

The absorption of Youngstown’s 5% of 
ingot capacity by Bethlehem, the second 
most powerful member of the industry, giv- 
ing it a total of almost 21%, approaches 
that share of industry capacity which, ac- 
cording to one of the defendants’ witnesses, 
enables United States Steel, with 30%, to 
exercise “a kind of monopoly power” in an 
economic sense over the prices of steel 
products, Adding 5% to Bethlehem’s 16% 
of industry capacity would not only in- 
tensify the existing concentration in the 
industry as a whole but would increase un- 
duly the concentrated power in the Big 2 
as against the reduced number of an already 
severely limited group. Instead of 12 pro- 
ducers controlling 83% of total industry 
capacity there would be only 11; instead of 
the Big 2 controlling 45% as against the 
present 10 with their 38%, they would con- 
trol 50% as against the remaining 9 with 
33%. There would be a stronger Bethlehem 
to contend with. There would be an even 
more powerful Big 2 to contend with. It is 
clearly the kind of further concentration in 
an oligopoly framework that Congress was 
concerned with. “Tend to create a monopoly” 
clearly includes aggravation of an existing 
oligopoly situation.” 

These considerations compel the conclu- 
sion that the merger offends the statute, 
and that in end result there is more than a 
reasonable probability that it would sub- 
stantially lessen competition and tend to 
create a monopoly. But apart from the ad- 
verse consequence of increased concentra- 
tion of economic power, other factors even 
more directly establish that there would, in 
fact and in immediate terms, be a substantial 
lessening of competition—the elimination of 
actual and direct competition between the 
two defendants. 


Lessening of Competition 


As noted previously, Bethlehem and 
Youngstown respectively account for about 


acquisitions, the cumulative effect of their pur- 
chases may be to convert an industry from one 
of intense competition among many enterprises 
to one in which three or four large concerns 
produce the entire supply. This latter pattern 
(which economists call oligopoly) is likely to be 
characterized by avoidance of price competition 
and by respect on the part of each concern for 
the vested interest of its rival.” S. Rep. No. 
1775 p. 5. 
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15% and 5% of the total industry shipments 
of all finished steel products and of “com- 
mon finished steel products” on a nation- 
wide basis. Bethlehem’s acquisition of 
Youngstown would, of course, eliminate the 
actual and potential competition represented 
by Youngstown’s share of the market, In 
1955 the combined shipments of iron and 
steel products of Bethlehem and Youngs- 
town amounted to $2,000,000,000. Of this 
$2,000,000,000, $1,500,000,000—or 75%—rep- 
resented products produced and sold in 
common by the two companies. 

With respect to certain of the component 
product lines, the share of the market held 
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by Bethlehem and Youngstown is consider- 
ably greater than 20%. In certain sections 
of the country there is direct competition 
between Bethlehem and Youngstown re- 
flected by substantial shipments of each to 
the same states and to the same customers. 
The most concentrated competition between 
Bethlehem and Youngstown is in Michigan, 
Ohio, Pennsylvania and New York, particu- 
larly in Michigan and Ohio, the first and 
second largest consuming states for “com- 
mon finished steel products”, The relative 
importance of each of these areas in respect 
to Bethlehem’s and Youngstown’s 1955 ship- 
ments of “common finished steel products” 
is shown by the following table: 


Industry Bethlehem Youngstown B-Y 
% of 

% of Industry % of 

% of U.S. Industry Ship- Industry ' 

Tons Total Tons Shipments Tons ments Shipments 
Michigan eee haa 11,604,000 18.2% 1,369,214 11.8% 360,001 3.1% 14.9% 
Ohio ge Selchtins £ bene OE 8,326,000 13.1% 436,679 5.2% 782,616 9.4% 14.6% 
Michigan and Ohio.... 19,930,000 31.3% 1,805,893 9.1% 1,142,617 5.7% 14.8% 

Michigan, Ohio, Pa., 

and yNeGY zips | 30,845,000 48.4% 5,331,023 17.3% 1,351,206 4.4% 21.7% 
Northeast Quadrant .. 53,079,200 83.3% 7,854,578 14.8% 2,928,655 5.5% 20.3% 
United: -States is... ... 63,739,000 100% 9,171,396 14.4% 3,121,099 4.9% 19.3% 


Taken together, buttweld pipe, hot rolled 
sheets, cold rolled sheets, hot rolled bars 
and track spikes, represent 64.5% of Beth- 
lehem’s and 78.7% of Youngstown’s ship- 
ments of “common finished steel products”. 
These products also represent 55% of Bethle- 
hem’s and 64.4% of Youngstown’s ship- 
ments of all finished steel products. 


[Buttweld Pipe| 


Buttweld pipe-—Buttweld pipe accounts for 
3% of total industry shipments of all steel 
products. In 1955 total industry shipments 
of buttweld pipe were 2.8 million tons, with 
a value of approximately $419,000,000. 


Youngstown has greater capacity for the 
production of buttweld pipe than Bethle- 
hem. Youngstown is the second largest butt- 
weld pipe producer in the nation with 14.7% 
of industry capacity. Bethlehem is the third 
largest with 10.0%. Their combined capacity 
of 24.7% is just slightly below that of 
United States Steel which has 25.3% of 
industry capacity. 

The proposed merger would result in a 
substantial increase in concentration in butt- 
weld pipe. If the merger were permitted, 
United States. Steel and Bethlehem, the 
then two largest companies, would have 
50% of the capacity while at present the two 
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largest companies, United States Steel and 
Youngstown, have 40%. This ten percent- 
age point increase in concentration is equal 
to the capacity of the third and fourth com- 
panies, Republic and Wheeling, each of 
which has 10% of the industry capacity for 
buttweld pipe. The fifth largest company, 
National Supply, has 7% and the sixth 
largest, Jones & Laughlin, 5.3%. Thus, 
following the merger two companies, United 
States Steel and Bethlehem, each would have 
one-fourth of the industry capacity. This 
would place their rivals at a further com- 
petitive disadvantage. 

In both 1955 and 1956 Bethlehem and 
Youngstown together made about 25% of 
the total industry shipments of buttweld 
pipe in the United States. Bethlehem ac- 
counted for approximately 11% and Youngs- 
town approximately 14%. The combined 
shipments had a value of approximately 
$90,000,000 and were nationwide, going into 
every state of the Union. Each defendant 
accounts for substantial percentages of total 
industry shipments to many states far re- 
moved from its producing plants. In each 
of three years, 1953-1955, Bethlehem and 
Youngstown combined, accounted for one- 
third or more of industry shipments to each 
of 14 states and the District of Columbia— 
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into some states their combined shipments 
were almost 60% of total industry ship- 
ments. In 7 of the nation’s 10 largest con- 
suming states, Bethlehem and Youngstown 
together, in 1955, accounted for more than 
20% of total industry shipments of butt- 
weld pipe. 


[Hot and Cold Rolled Sheets] 


Hot and cold rolled sheets—Hot and cold 
rolled sheets are the first and second most 
important, tonnagewise, products of the 
iron and steel industry accounting for nearly 
one-third of all finished steel products. The 
principal consumer of these products is the 
automobile industry but their end uses are 
different. Cold rolled sheets are used for the 
exteriors, while hot rolled sheets are used 
for the frames and under-sections, of auto- 
mobiles. 

Bethlehem has the second largest capacity 
in the industry for hot rolled sheets with 
14.9% and the third largest capacity for 
cold rolled sheets with 14.1%. Youngs- 
town’s respective capacities are 6.4% and 
7.2%. Combined, Bethlehem and Youngs- 
town have 21% of the industry capacity for 
hot and cold rolled sheets. In 1955 and 
1956 they accounted for between 23% and 
25% of the shipments of both hot and cold 
rolled sheets. Bethlehem’s share of ship- 
ments has been consistently greater than 
the corresponding percentage of industry 
capacity. Therefore, the capacity figures 
understate Bethlehem’s actual market position. 


Capacity for hot and cold rolled sheets is 
more highly concentrated than the steel in- 
dustry generally. In the case ux hot rolled 
sheets the 10 largest companies control about 
85% of the capacity. In the case of cold 
rolled sheets the 10 largest companies con- 
trol 87% of the capacity. The merger would 
jump Bethlehem into first place, with the 
largest capacity of any company in the in- 
dustry for both hot and cold rolled sheets. 
For hot rolled sheets Bethlehem would have 
21.3% as against United States Steel’s 
20.7%, National’s 9.5% and Armco’s 7.3%, 


with the other companies each having less 


%6'These percentages are based on the ship- 
ment data for sheets and strip of which group- 
ing hot and cold rolled sheets constitute 78%. 
The record does not contain complete shipment 
data by states for hot and cold rolled sheets 
separately. 

57 Common customers as defined by the parties 
include only those common customers among 
the 25 largest customers of each defendant on 
a nationwide basis. In consequence this defi- 
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than 7%. For cold rolled sheets Bethlehem 
would have 21.3% as against National’s 
15.4%, United States Steel’s 14.9%, Armco’s 
8.8% and Republic’s 8.5%, with all the other 
companies having less than 7% each. 


In 1955 Bethlehem and Youngstown shipped 
20.1% and 5.7%, respectively, of the total 
industry shipments of hot rolled sheets. 
These shipments had a dollar value of 
$180,547,943 and $54,524,499. 

In 1955 Bethlehem and Youngstown shipped 
16.9% and 7.7%, respectively, of the total 
industry shipments of cold rolled sheets. 
These shipments had a dollar value of 
$295,370,524 and $133,607,019. 

In 1955 Bethlehem and Youngstown shipped 
hot rolled sheets to 26 of the same states 
and cold rolled sheets to 22 of the same 
states. 

In the four contiguous states of Michi- 
gan, Ohio, Pennsylvania and New York, 
which together received about 60% of total 
industry shipments of hot and cold rolled 
sheets in 1955, Bethlehem accounted for 
16.1% of total industry shipments and Youngs- 
town 5%. In Michigan and Ohio together 
the defendants represent 14.8% of industry 
shipments (Bethlehem 8.8%; Youngstown 
6%). In Michigan they represent 14.4% 
(Bethlehem 11.7%; Youngstown 2.7%). In 
Ohio they represent 15.2% (Bethlehem 3.9%; 
Youngstown 11.3%).” 

More than one-fifth of both Bethlehem’s 
and Youngstown’s sales of cold rolled sheets 
throughout the country in 1955 were de- 
livered to common customers™ in Michigan 
and Ohio—principally to the leading auto- 
mobile manufacturers, General Motors, Chrys- 
ler and Ford. These shipments amounted to 
898,000 tons representing 5.9% of total in- 
dustry shipments throughout the nation. 
The substantiality of these shipments is 
manifest when it is noted that 898,000 tons 
is greater than the capacity of all but 7 of 
the 21 companies producing cold rolled 
sheets in the United States and is greater 
than the total capacity for cold rolled sheets 
of such companies as Ford, Inland, Wheel- 
ing, Detroit and McLouth. Youngstown, 


nition excludes other common customers who 
received substantial shipments in a state or 
group of states from each defendant but who 
were not among the 25 largest customers of 
both defendants on a national basis. So ex- 
cluded are such companies as Westinghouse 
Electric, National Gypsum, General Fireproof- 
ing and Electric Auto Light to mention but a 
few. See G. Ex. 232. 
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which would be eliminated as an independ- 
ent supplier to these customers, accounted 
for 263,000 of the 898,000 tons. 


The defendants, recognizing the force of 
this situation, suggest that the automobile 
companies, giants in another giant industry, 
are each so powerful that they are able to 
fend for themselves to meet any problem 
posed by the elimination of Youngstown 
as a substantial and independent source of 
supply—in the language of the defendants 
the automobile companies with their tre- 
mendous bargaining power “have many 
alternative sources of supply and can easily 
hold such sources in line by playing one off 
against another’. However, the automobile 
companies in their efforts to adjust to the 
merger may well deprive smaller consumers, 
requiring the same steel products, of their 
sources of supply. Moreover, the Congress 
in its efforts to preserve the free enterprise 
system and the benefits to flow to the nation 
and to the consuming public did not, in 
enacting the antitrust laws, intend to give 
free play to the balancing power of gigantic 
enterprises and leave the less powerful pur- 
chaser helpless. What the Congress sought 
to preserve was a social and economic order 
not dependent on the power of a few to take 
care of themselves. 


[Hot Rolled Bars] 


Hot rolled bars.——Hot rolled bars are the 
third largest tonnage category of all steel 
products accounting for over 10% of the 
total. Bethlehem has 13.9% and Youngs- 
town has 3.6% of total industry capacity, 
ranking, respectively, as the third and eighth 
largest. The proposed merger would result 
in Bethlehem having 17.5% of the industry 
capacity. United States Steel and Republic, 
ranking first and second, each have over 
21% of the industry capacity for hot rolled 
bars with the fourth largest company having 
5.7%. Thus, the acquisition of Youngstown 
by Bethlehem would increase the gap be- 
tween the three largest companies and the 
smaller members of the industry. 

In 1955 Bethlehem shipped 1,450,853 tons 
of hot rolled bars, representing 15.1%, and 
Youngstown shipped 384,465 tons, repre- 
senting 4%, of total industry shipments. 
Both Bethlehem and Youngstown shipped 


58 These percentages are based on the ship- 
ment data for bar mill products of which group- 
ing hot rolled bars constitute 80%. See note 
56 supra. 
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hot rolled bars to many of the same states 
throughout the nation. 


In the four states of Michigan, Ohio, 
Pennsylvania and New York which together 
received over 50% of the total industry 
shipments of hot rolled bars in 1955 Bethle- 
hem accounted for 21.2% and Youngstown 
3.1%. In Michigan and Ohio together the 
defendants represent 16.6% of industry ship- 
ments (Bethlehem 12.6%; Youngstown 4%). 
In Michigan they represent 17.5% (Bethle- 
hem 14.2%; Youngstown 3.3%). In Ohio 
they represent 15.1% (Bethlehem 10%; 
Youngstown 5.1%).™ 


[Common Customers] 


Common customers.*®—As already noted the 
three principal products of the iron and 
steel industry are hot rolled sheets, cold 
rolled sheets and hot rolled bars. Competi- 
tion between Bethlehem and Youngstown in 
these three very important products was 
reflected by sales to the same customers in 
the same states in the same year. 

Bethlehem’s and Youngstown’s combined 
1955 shipments of these three principal prod- 
ucts to common customers in Michigan and 
Ohio totaled 1,131,000 tons or about 40% 
of their combined shipments of 2,948,510 
tons of “common finished steel products” to 
all their customers in these states. The 
2,948,510 tons represented 14.8% of the 
19,930,000 tons of total industry shipments 


- of “common finished steel products” to the 


two states. Bethlehem’s and Youngstown’s 
sales of the three principal products to com- 
mon customers in Michigan and Ohio re- 
presented 5.7% of total industry shipments 
of all “common finished steel products” to 
the two states. These shipments by the de- 
fendants of but three common products to 
common customers in only two states in- 
volved more tonnage than the ingot capacity 
of each of 64 of the nation’s 84 companies 
with such capacity as of January 1, 1957. 


The situation with respect to the iron and 
steel industry as a whole, buttweld pipe, 
hot rolled sheets, cold rolled sheets, and 
hot rolled bars demonstrates the substantiality 
of each defendant’s competitive force in the 
relevant markets and the substantial anti- 
competitive effects which would follow in 
the wake of the proposed merger. But 


59 Common customers as defined by the parties 
are limited to those customers among the 25 
largest customers of both companies on a na- 
tional basis. See note 57 supra. 
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other constrictions of competition are also 
evident. 


Vertical Aspects of the 
Proposed Merger 


The proposed merger is primarily hori- 
zontal, Both Bethlehem and Youngstown 
are engaged in the same business—produc- 
ing and selling the principal products of the 
iron and steel industry. However, there are 
also significant vertical aspects of the mer- 
ger. Bethlehem is integrated into a number 
of steel fabricating fields not occupied by 
Youngstown. There are small independent 
fabricators of steel, competitors of Bethle- 
hem, who would be deprived of the availa- 
bility of Youngstown as a substantial source 
of supply of the steel products which are 
the raw materials for the products they 
sell in competition with Bethlehem. These 
small independent competitors of Bethle- 
hem would also be deprived of Youngstown 
as a market for various of their products 
which are also made by Bethlehem but not 
by Youngstown and which Youngstown 
presently purchases from them. 


While the proposed merger has a vertical 
effect with respect to several fabricated 
steel products, only one, wire rope, will be 
treated in this opinion. The parties are 
agreed that the relevant geographic market 
for wire rope is the nation as a whole. The 
defendants do not contest the recognition of 
wire rope as a line of commerce. 

Wire rope, like virtually all steel products, 
begins with the ingot. The next stage is 
the rolling of the ingot into wire rods, then 
the drawing of wire rods into rope wire, the 
immediate raw material from which wire 
rope is made by twisting together numerous 
strands of rope wire. 

In February 1958 there were 24 com- 
panies producing wire rope in the United 
States. Of these 24 companies, five inte- 
grated steel companies (Colorado Fuel & 
Iron, United States Steel, Bethlehem, Jones 
& Laughlin and Armco), and two semi-inte- 
grated companies (American Chain & Cable 
and H. K. Porter Co.) accounted for 67.8% 
of total industry shipments of wire rope.” 
The domination of the wire rope market 
by steel companies having ingot capacity is 
the result of numerous acquisitions over a 
long period of time. 


In the production of wire rope, Bethle- 
hem is fully integrated from the making of 


6 Based on 1956 shipments figures. 
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steel through the stages of wire rod and 
rope wire, and, finally, into the production 
and sale of wire rope. Bethlehem consumes 
practically all of its own rope wire produc- 
tion in the manufacture of wire rope and 
does not sell rope wire in significant quanti- 
ties to its wire rope competitors. In the 
sale of wire rope Bethlehem competes not 
only with the integrated and semi-integrated 
producers but also with the independent 
nonintegrated producers of wire rope. 


Youngstown does not manufacture wire 
rope. It serves as a source of supply of rope 
wire to wire rope fabricators. It is inte- 
grated from the production of steel through 
the production of wire rods and rope wire. 
It purchases wire rope from independent 
fabricators for resale through its oil field 
supply stores. Youngstown also purchases 
wire rope for internal consumption from 
jobbers who obtain the wire rope from in- 
dependent fabricators, who purchase rope 
wire from Youngstown. 


Youngstown is an important and sub- 
stantial supplier of rope wire to independent 
nonintegrated fabricators of wire rope. In 
1955 Youngstown’s shipments of rope wire 
represented 12.5% of total rope wire con- 
sumed by companies which manufacture 
wire rope but do not make rope wire. In 
1956 Youngstown’s shipments represented 
10.9% of this total. 


From a competitive standpoint the most 


- desirable source of rope wire for a noninte- 


grated wire rope company is a rope wire manu- 
facturer, such as Youngstown, which pro- 
duces its own wire rods and which does 
not compete in the manufacture and sale 
of wire rope. The competitive disadvantages 
to the independent wire rope fabricator of 
purchasing rope wire from a competitor 
are: (1) in a period of shortage of rope 
Wire a competitor-supplier may supply his 
own needs first; (2) the competitor-sup- 
plier, as a sales argument against the in- 
dependent, may point to the latter’s dependency 
upon him, the supplier, for raw materials; 
(3) if the independent sells wire rope below 
his competitor-supplier’s price for wire rope 
he may lose his source of supply, thus giv- 
ing his supplier a form of price control over 
him; and (4) the opportunities for a price 
squeeze on the independent are enhanced, 
since the supplier may shift his profit be- 
tween rope wire and wire rope in such a 
manner as to narrow or eliminate the in- 
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dependent’s margin of profit on wire rope. 
As to this latter disadvantage, for several 
years prior to the trial and at the time of the 
trial the price of rope wire (the raw ma- 
terial) had been raised several times while 
the price of wire rope (the ultimate prod- 
uct) remained virtually constant. In effect 
the steel producers raised the price of the 
raw material sold to the independent fabri- 
cators, but did not raise the price of the 
ultimate product which some of the pro- 
ducers, including Bethlehem, sold in com- 
petition with the independents. The evidence 
establishes that the independents were caught 
in a price squeeze. 

There are 23 companies in the United 
States producing rope wire. Only six, one 
of which is Youngstown, produce wire rods 
but do not produce and sell wire rope. 
Thus, were Youngstown to be acquired by 
Bethlehem there would be removed from 
the market one of the only six companies 
in the United States which are the most 
desirable noncompetitive sources of supply 
of rope wire for the nonintegrated independ- 
ent wire rope fabricators. In view of the 
price squeeze and other competitive dis- 
advantages under which the independent 
wire rope fabricators labor, to remove Youngs- 
town as a source of supply would render 
even more hazardous the competitive po- 
sition of the independents and might well 
mean the difference between their continued 
existence and their extinction. 

As to the other facet of the vertical effect 
of the proposed merger, since Bethlehem is 
a producer of wire rope, the reasonable 
probability is that Bethlehem would supply 
its own requirements so that Youngstown 
would no longer be a market for the inde- 
pendent fabricators. This foreclosure of 
Youngstown as a market for wire rope would 
involve about 1.3% of the entire market or 
2,585 tons and 2,815 tons of total industry 
sales of 203,000 tons and 224,000 tons in 
1955 and 1956, respectively. 

In the case of wire rope what is involved 
is not only the elimination of Youngstown 
—a noncompetitor—as a substantial source 
of supply to independent fabricators but the 
substitution of Bethlehem—a competitor of 
the independents—as their source of supply, 
unless alternative suppliers are available. 
Further, there is the loss to the independent 
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fabricators, who purchase rope wire from 
Youngstown, of Youngstown as a substan- 
tial customer. In some cases Youngstown 
purchases about 10% of the independent 
fabricator’s total output and in one case 
this amounts to about $1,000,000 a year. 

The impact would be in terms of a sig- 
nificant restriction of access to a vital source 
of supply and also to a needed market. 
Thus, the merger presents a double edged 
threat to the independent wire rope fabri- 
cators. Here it may be emphasized that one 
of the factors which led to the passage of 
amended section 7 was the threat to small 
business by the merger movement. The 
proposed merger poses just that threat. 

The vertical effects of the merger not only 
establish a violation of section 7 with re- 
spect to wire rope™ but the sum total of 
the vertical effects, in wire rope and certain 
other steel products, like concrete reinforce- 
ment bars and industrial fasteners where 
small nonintegrated fabricators are still 
significant factors in the market, illustrates 
the impact of the merger in the iron and 
steel industry as a whole. 


Old Field Equipment and Supplies 


In the instance of oil field equipment and 
the sale of oil field supplies the competitive 
activities of Bethlehem and Youngstown are 
of a two fold nature. 

First, each defendant manufactures and 
sells the component parts of the rotary 
system for drilling oil wells, the principal 
method used in the United States, and also 
the essential items for the extraction of oil. 
The various parts of the oil well drilling and 
production equipment are: drawworks, ro- 
taries, traveling blocks, swivels, slush pumps, 
pumping units and sucker rods. The de- 
fendants compete with each other in the 
production and sale of these items on a 
nation-wide basis. In 1956 Bethlehem and 
Youngstown were respectively, the nation’s 
sixth and third largest oil field equipment 
producers. In 1956 Bethlehem’s and Youngs- 
town’s shipments of drawworks, rotaries, 
traveling blocks, swivels, slush pumps and 
pumping units amounted to $9,434,048 and 
$13,216,633, respectively, representing 6.2% 
and 8.7% of total industry shipments. 

Second, each defendant maintains and op- 
erates supply stores throughout the oil 


61 United States v. E. I. du Pont Nemours & 
Co. [1957 TRADE CASES { 68,723], 353 U. S. 
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producing regions of the nation, from which 
they sell not only the drilling equipment and 
pumping units manufactured by themselves, 
but other oil field supplies which they pur- 
chase from other manufacturers. In effect 
they may be considered as retailers of the 
entire range of oil field equipment and sup- 
plies. Bethlehem has 65 supply stores in 14 
states and Youngstown has 83 such stores 
in 16 states. Both companies have 42 stores 
in the very same cities or towns. 

The defendants purchase very substantial 
quantities of supplies from other manufac- 
turers for sale through their stores. Two- 
thirds of the products sold by Bethlehem 
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($56.6 million out of $83.8 million) and over 
half the products sold by Youngstown ($51.5 
million out of $99.1 million) in 1956 through 
their oil field supply stores were produced 
by other companies. 

Total industry sales of oil field equipment 
and supplies in 1956 were $1,481,000,000. 
Bethlehem’s supply stores accounted for 
5.7% and Youngstown’s for 6.7% of total 
industry sales. The supply stores of Beth- 
lehem and Youngstown accounted for the 
following percentages of total industry sales 
of oil field supply stores in 1956 of major 
oil field equipment and supply items: 


Industry 
Sales 

(thous. ) 
Drawworks $ 28,432 
Rotaries 3,701 
Traveling blocks 3,579 
Swivels 2,073 
Slush pumps 15,193 
Pumping units 69,436 
Wire rope 18,000 
Sucker rods 48,000 
Rock bits 103,000 
Steel tubular products 568,000 
All other products 621,586 


For drawworks, rotaries, traveling blocks, 
swivels, pumping units and sucker rods, 
both companies produce all or virtually all 
their requirements. Bethlehem makes its 
own requirements for slush pumps and wire 
rope but Youngstown purchases nearly all 
its requirements for those products. Seam- 
less pipe, the principal item in the steel 
tubular products category, is produced by 
Youngstown but not by Bethlehem. Both 
companies purchase all their requirements 
for rock bits, and four-fifths of their require- 
ments for the category “all other products”. 


Thus the proposed merger would have 
both horizontal and vertical impact with 
respect to oil field equipment and supplies. 
As to the sale of all these products and the 
production of some, the impact would be 
horizontal. To the extent that Youngstown 
purchases some of these products from oth- 
ers and to the extent that Bethlehem pro- 
duces some of these products, like wire 
rope and slush pumps, not produced by 
Youngstown, there would be a foreclosure 
of substantial outlets for the companies 
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which have been supplying Youngstown’s 
requirements, 

The proposed merger would (1) eliminate 
the substantial competition between Bethle- 
hem and Youngstown in the production and 
sale of oil field equipment and supplies;” 
(2) result in the foreclosure of a substantial 
portion of the market for oil field equipment 
and supplies produced by other companies; 
and (3) result in a substantial increase in 
concentration in the oil field equipment in- 
dustry in the hands of the integrated steel 
companies since Bethlehem, Youngstown, 
United States Steel and Armco account for 
about 47% of the total industry shipments 
of oil field equipment; thereafter. three in- 
stead of four integrated companies would 
control this percentage. 


IV 
CoNCLUSION 
[Impact of Merger] 


To sum up the Court’s conclusions as to 
the impact of the merger, it is clear that the 


® Cf. United States v. Sears, Roebuck & Co., 
[1953 TRADE CASES f 67,481], 111 F. Supp. 614 
(Si) DOMNE Yie0o3) 
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acquisition of Youngstown, by Bethlehem, 
would violate section 7 in that in each of 
the relevant markets considered the effect 
may be substantially to lessen competition 
or to tend to create a monopoly. 


The proposed merger would eliminate the 
present substantial competition between Beth- 
lehem and Youngstown in substantial rele- 
vant markets. It would eliminate substantial 
potential competition between them. It would 
eliminate a substantial independent alterna- 
tive source of supply for all steel consumers. 
It would eliminate Youngstown as a vital 
source of supply for independent fabricators 
who are in competition with Bethlehem in 
the sale of certain fabricated steel products. 
It would eliminate Youngstown as a sub- 
stantial buyer of certain fabricated steel 
products. 


[Beneficial Aspects] 


One final matter remains to be considered. 
The defendants urge earnestly that in con- 
sidering the impact on competition of the 
proposed merger the Court take into ac- 
count what they point to as its beneficial 
aspects. Any lessening of competition re- 
sulting from the merger should be balanced, 
they say, against the benefits which would 
accrue from Bethlehem’s plan to expand the 
Youngstown plants thus creating new steel 
capacity in an existing deficit area and 
enhancing the power of the merged company 
to give United States Steel more effective 
and vigorous competition than Bethlehem 
and Youngstown can now give separately. 


We pass for the moment the question of 
whether or not this contention is anything 
more than an expression of good intention 
and high purpose.® 

The substance of their argument is: the 
steel mills in and around the Chicago area™ 
lack sufficient plant capacity to satisfy de- 
mand in that area, especially for heavy 
structural shapes and plates; these have 
been in critical short supply for years and 
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the lag has been supplied by distant steel 
producers at excessive freight costs and 
premium prices. The defendants contend 
that the situation will become more acute 
in the years ahead and that the shortage 
has already resulted in new steel consuming 
industries locating their plants in other re- 
gions of the country—a “kind of chain 
reaction [which] is a wasteful drag on the 
country’s economic resources”. The defend- 
ants say a remedy is sorely needed “and 
that the merger will unquestionably provide 
that remedy”. In essence this summarizes 
their justification for the merger. 

What is planned under the proposed merger 
is an expansion of the ingot capacity of 
Youngstown’s two existing plants, one at 
Chicago and the other at Youngstown, by 
2,588,000 tons, and a new plate mill and a 
new structural shape mill at Youngstown’s 
Chicago plant with combined capacity of 
1,176,000 tons. The plan also provides for 
a modernization program which would in- 
crease capacity to roll certain products at 
the Chicago and Youngstown plants. This 
part of the plan is unrelated to the struc- 
tural shape and plate program. 


It is undoubtedly easier and cheaper to 
acquire and develop existing plant capacity 
than to build entirely anew. Each defendant 
in urging the merger takes a dim view of 
its ability to undertake, on its own, a pro- 
gram to meet the existing and anticipated 
demand for heavy structural shapes and 
plates in the Chicago area. Youngstown 
claims it is without the know-how, the ex- 
perienced personnel, or the requisite capital 
to enter into the structural shape and plate 
business. Bethlehem, acknowledging it has 
the know-how and the experience in that 
field, contends that the construction of an 
entirely new fully integrated plant in the 
Chicago area of 2,500,000 tons of ingot 
capacity is not economically feasible. It 
estimates that such a new plant would cost 
$750,000,000 (or $300 per ton of ingot ca- 


6 In} which event it is irrelevant. United 
States v. EH. 1. du Pont de Nemours & Co., [1957 
TRADE CASES {f 68,723], 353 U. S. 586, 607 
(1957); Standard Oil Co. v. United States [1948- 
1949 TRADE CASES f 62,432], 337 U. S. 293, 
298-99 (1949). See also H. R. Rep. No. 1191 p. 8. 
“Under [§ 7] a merger or acquisition will be un- 
lawful if it may have the effect of either (a) 
substantially lessening competition or (b) tend- 
ing to create a monopoly. These two tests of 
illegality are intended to be similar to those 
which the courts have applied in interpreting 
the same language as used in other sections of 
the Clayton Act. Thus it would be unnecessary 
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for the Government to speculate as to what is in 
the ‘back of the minds’ of those who promote 
a merger; or to prove that the acquiring firm 
had engaged in actions which are considered to 
be unethical or predatory; or to show that as a 
result of a merger the acquiring firm had al- 
ready obtained such a degree of control that it 
possessed the power to destroy or exclude com- 
petitors or fix prices.’’ (Italics supplied.) 

64 As referred to by the defendants the Chicago 
area consists of the states of Indiana, Illinois, 
Wisconsin, Minnesota, Iowa, Missouri, North 
Dakota, South Dakota, Nebraska, and Kansas. 
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pacity) as compared to $358,000,000 (or $135 
per ton ingot capacity) for expansion of 
Youngstown’s existing plants under the plan 
outlined above. Bethlehem also rules out as 
uneconomical the construction of a new 
plant in the Chicago area limited to struc- 
tural shape and plate mills. 


The defendants’ apprehensions, which, of 
course, involve matters of business judg- 
ment and, in a sense, matters of preference, 
are not persuasive in the light of their prior 
activities and history, their financial re- 
sources, their growth and demonstrated 
capacity through the years to meet the 
challenge of a constantly growing economy. 


Over the decades Bethlehem has grown 
through mergers and acquisitions; it has 
grown internally; it has not only maintained 
but bettered its position in a highly concen- 
trated industry; it has never lacked the 
financial resources or the effective means 
required to expand and keep pace with the 
increased demands of our national economy. 


From an ingot capacity of 212,800 tons in 
1905 Bethlehem’s capacity reached 23,000,000 
by January 1, 1958. During the nine year 
period from January 1, 1948 to January 1, 
1957, it expanded its ingot capacity from 
13,800,000 tons to 20,500,000 tons, an in- 
crease of 6,700,000 tons or 48.6%. Over the 
five year period from 1953 to 1958 the 
percentage increase was 30.7%. The fact 
is that within one year of the commencement 
of this action to enjoin the merger, Bethlehem 
increased its steel capacity by 2,500,000 tons. 
The significance of this increase is apparent 
when it is noted that as of January 1, 1957 
there were in the United States 84 com- 
panies with steel ingot capacity, of which 
75 had a total capacity of less than 2,500,000 
tons. 

Youngstown no less than Bethlehem has 
demonstrated ability to keep pace with the 
demands of our growing economy. Youngs- 
town expanded from an ingot capacity of 
806,400 tons in 1906 to 6,500,000 tons by 
January 1, 1958. During the nine year 
period from January 1, 1948 to January 1, 
1957 it expanded its ingot capacity from 
4,002,000 tons to 6,240,000—an increase of 
2,238,000 or 55.9%, Over the five year pe- 
riod from 1953 to 1958 its ingot capacity 
grew 31.4%. 


Youngstown, too, has been a vigorous fac- 
tor in the steel industry. Its position as No. 
6 casts it in the role of one of the giants 
of that mammoth industry. Through the 
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years it has carried on a regular expansion 
program. In 1955, without regard to the 
merger, it projected a comprehensive future 
development plan, part of which has already 
been put into effect. During the 10 year 
period, 1947-1956, Youngstown made capital 
expenditures of $353,000,000. 

A fact not to be overlooked—indeed one 
to be underscored—is that no adverse factor 
justifies Youngstown’s participation in the 
proposed merger. Indeed for a number of 
years the return on its invested capital was 
greater than that earned by either United 
States Steel or Bethlehem. No financial 
stringency, present or threatened, justifies 
its absorption by Bethlehem. 

The Court is not persuaded that the pro- 
posed merger is the only way in which the 
supply of plates and shapes in the Chicago 
area can be expanded. Other steel produc- 
ers are capable of meeting the challenge. In 
fact both United States Steel and Inland are 
in the process of expanding their capacities 
in the Chicago area for structural shapes 
and United States Steel is also expanding 
its capacity for plates in that area. 

In essence, the defendants are maintaining 
that a proposed capacity increase of 1,176,000 
tons in the Chicago area for plates and 
structural shapes counterbalances a merger 
between companies which produced over 
24,000,000 tons of ingots and shipped almost 
15,500,000 tons of a great variety of finished 
steel products in 1955. It has already been 
noted that hot rolled sheets, cold rolled 
sheets and hot rolled bars are the three 
most important products of the iron and 
steel industry and that Bethlehem and 
Youngstown are substantial and important 
factors in the production of these key prod- 
ucts. Plates and structural shapes are sub- 
stantially less important in terms of tonnage 
than hot and cold rolled sheets and hot 
rolled bars. Assuming the relevance of the 
argument, the defendants have failed to 
establish counterbalancing benefits to offset 
the substantial lessening of competition which 
would result from the merger. 

Not only do the facts fail to support the 
defendants’ contention, but the argument does 
not hold up as a matter of law. If the mer- 
ger offends the statute in any relevant market 
then good motives and even demonstrable 
benefits are irrelevant and afford no defense. 
Section 7 “is violated whether or not actual 
restraints.or monopolies, or the substantial 
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lessening of competition, have occurred or 
are intended’’.® 

The antitrust laws articulate the policy 
formulated by Congress. The significance 
and objectives of the Clayton Act and the 
1950 amendment are well documented. In 
approving the policy embodied in these 
acts, Congress rejected the alleged advan- 
tages of size in favor of the preservation of 
a competitive system. The consideration 
to be accorded to benefits of one kind or 
another in one section or another of the 
country which may flow from a merger 
involving a substantial lessening of com- 
petition is a matter properly to be urged 
upon Congress. It is outside the province 
of the Court. The simple test under sec- 
tion 7 is whether or not the merger may 
substantially lessen competition “in any 
line of commerce in any section of the 
country”. 


Any alleged benefit to the steel con- 
sumer in the Chicago district because of 
reduced freight charges and an increased 
supply, cannot, under the law, be bought 
at the expense of other consumers of 
numerous other steel products where the 
effects of the merger violate the Act. A 
merger may have a different impact in 
different markets—but if the proscribed 
effect is visited on one or more relevant 
markets then it matters not what the 
claimed benefits may be elsewhere. And 
for that matter, with respect to oil field 
equipment and supplies, as separate lines 
of commerce, the contention itself is by 
its own terms unavailing.’ Amended sec- 
tion 7 as stated in the Committee Reports 
“kK * * is intended [to prohibit] acquisi- 
tions which substantially lessen competi- 
tion, as well as those which tend to create 
a monopoly * * * if they have the specified 
effect in any line of commerce, whether or 
not that line of commerce is a large part 
of the business of any of the corporations 
involved in the acquisition. * * ** The 
purpose of the bill is to protect competi- 
tion in each line of commerce in each section 
of the country’”.™ (Italics supplied.) 

The merger offers an incipient threat of 
setting into motion a chain reaction of 
further mergers by the other but less power- 
ful companies in the steel industry. If 
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there is logic to the defendants’ contention 
that their joinder is justified to enable 
them, in their own language, to offer “chal- 
lenging competition to United States Steel 
* * * which exercises dominant influence 
over competitive conditions in the steel in- 
dustry * * *”’ then the remaining large 
producers in the “Big 12” could with equal 
logic urge that they, too, be permitted to 
join forces and to concentrate their eco- 
nomic resources in order to give more 
effective competition to the enhanced “Big 
2”; and so we reach a point of more intense 
concentration in an industry already. highly 
concentrated—indeed we head in the direc- 
tion of triopoly. 

Congress in seeking to halt the growing 
tendency to increased concentration of power 
in various industries was fully aware of the 
arguments in support of the supposed ad- 
vantages of size and the claim of greater 
efficiency and lower cost to the ultimate 
consumer. It made no distinction between 
good mergers and bad mergers. It con- 
demned all which came within the reach 
of the prohibition of section 7. The func- 
tion of the Court is to carry out declared 
Congressional policy. “Though our prefer- 
ence were for monopoly and against com- 
petition, we should ‘guard against the danger 
of sliding unconsciously from the narrow 
confines of law into the more spacious 
domain of policy’. The Court must take 
the statute as written. ; 


The proposed merger runs afoul of the 
prohibition of the statute in so many direc- 
tions that to permit it, is to render section 
7 sterile. To say that the elimination of 
Youngstown would not result in “a signifi- 
cant reduction in the vigor of competition” 
in the steel industry is, in the light of its 
history, to disregard experience. 


[Summary | 


The Court concludes that there is a rea- 
sonable probability that the merger of 
Bethlehem and Youngstown would, in vio- 
lation of section 7, substantially lessen com- 
petition and tend to create a monopoly in: 


(1) the iron and steel industry, 
(2) hot rolled sheets, 
(3) cold rolled sheets and 


6 United States v. H. I. du Pont de Nemours 
& Co., {1957 TRADE CASES Jf 68,723], 353 U. 5S. 
586, 589 (1957). 

86 See note 38 supra. 

61S. Rep. No. 1775 p. 5. 
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6 Denver Union Stock Yard Co. v. Producers 
Livestock Marketing Ass’n [1958 TRADE CASES 
{ 69,019], 356 U. S. 282, 289 (1958). 
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(4) hot rolled bars, in (9) oil field equipment and supplies, 
(a) the United States as a whole, (10) tin plate, 
(b) the northeast quadrant of the (11) track spikes, and 
United States, (12) wire rope, in 
(c) Michigan, Ohio, Pennsylvania and (a) the United States as a whole. 
New York, 
(d) Michigan and Ohio, [Decree] 
(e) Michigan, and Submit decree within ten days, in accord- 
(f) Ohio, ance with the foregoing and the further 
(5) buttweld pipe, enumerated findings of fact and conclusions 
(6) electricweld pipe, of law filed herewith, enjoining the pro- 
(7) seamless pipe, posed merger as violative of section 7 of 
(8) oil field equipment, the Clayton Act. 


[f 69,190] Eagle Lion Studios, Inc., et al. v. Loew’s, Inc., et al. 


In the Supreme Court of the United States. October Term, 1958. No. 17. Dated 
November 24, 1958. 


On writ of certiorari to the United States Court of Appeals for the Second Circuit. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Antitrust Law Violations—Government Decree—Identity of Issues.—A ruling 
that findings of fact and conclusions of law contained in a final decree entered against 
two motion picture theatre circuits in a Government antitrust action did not constitute 
prima facie evidence of a conspiracy by the theatre circuits to exclude companies engaged 
in the production and distribtuion of motion pictures from licensing, on a competitive 
basis, their feature motion pictures to the circuit’s theatres was affirmed by the United 
States Supreme Court, by an equally divided Court. The lower court also had held that 
the companies offered no direct proof of a combination or conspiracy to deprive them 
of an equal competitive opportunity to license their films. 


See Combinations and Conspiracies, Vol. 1, § 2005.410, 2005.540, 2005.660; Private 
Enforcement and Procedure, Vol. 2, § 9012.410. 


For the petitioners: William L. McGovern, Norman Diamond, Abe Krash, Robert 
L. Wright, and Seymour Krieger, all of Washington, D. C. 


For the respondents: S. Hazard Gillespie, Jr., New York, N. Y., for Loew’s, Inc.; 
and O’Brien, Driscoll & Raferty, New York, N. Y., for RKO Theatres and RKO Film 
Booking. 

Affirming a decision of the U. S. Court of Appeals, Second Circuit, 1957 Trade Cases 
{| 68,819; for a prior opinion of the U. S. Court of Appeals, Second Circuit, see 1955 Trade 
Cases {| 67,957. For prior opinions of the U.S. District Court, Southern District of New 
York, see 1956 Trade Cases {| 68,374 and 1954 Trade Cases { 67,763. 


[A firmed | Mr. Justice Stewart took no part in the 
Per Curtam [In full text]: The judgment consideration or decision of this case. 
is affirmed by an equally divided Court. 
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[f 69,191] Mary Lucille Sandidge v. Ralph J. Rogers, et al. 


In the United States District Court for the Southern District of Indiana, Indianapolis 
Division. No. IP 56-C-253. Dated October 15, 1958. 


Sherman and Clayton Antitrust Acts 


Combinations and Conspiracies—Monopolies—Attempt to Restrain and Monopolize 
Trade—Relevant Market—Exchangeable Product.—In a land-owner’s action charging 
quarry operators with conspiring to restrain and monopolize the business of quarrying and 
selling limestone by acquiring the stock of a corporation that operated her quarry and 
closing it down, the facts showed that the operators had not violated the antitrust laws 
since neither the consuming public nor competition in the relevant interstate market of 
Southern Indiana and Southern Illinois were affected. There were no facts which showed 
changes to the detriment of the public in the price, quality, or quantity of crushed stone 
available in the relevant market area. The national industry was comprised of no less than 
2,336 producers, all of whom could have been potential lessees or purchasers of quarriable 
land in Indiana, Forty-eight limestone producers and sixty-two producers of gravel, a 
competing exchangeable material, competed in the relevant market area. The operators 
controlled 0.3 per cent of the quarriable land in Indiana and the total capacity of their 
quarries was 3.1 per cent of the total limestone and gravel produced in the relevant market 
area. Also, the bulk of the product and the cost of transportation made the industry de- 
centralized, with the points of manufacture located as closely as possible to each local 
market. Under the circumstances, the likelihood of the monopolization of the industry was 
remote and unforeseeable. 


See Combinations and Conspiracies, Vol. 1, § 2005.180, 2005.315; Monopolies, Vol. 1, 
§ 2510, 2540, 2610.800. 


Combinations and Conspiracies—Monopolies—Attempt to Restrain and Monopolize 
Trade—Rule of Reason—Test of an Unreasonable Restraint—Injury to Public.—In a land- 
owner’s action charging quarry operators with conspiring to restrain and monopolize the 
business of quarrying and selling limestone, no cause of action under the antitrust laws 
was shown since there was no injury to the consuming public or to competition in the 
relevant market area. In order to determine if the facts are sufficient to show a conspiracy, 
monopoly, or unreasonable restraint of trade to the prejudice of the public, resort must be 
had to the “rule of reason” since the antitrust laws do not define “restraint of trade” 
Whether the restraint upon commerce was unreasonable or not depends upon whether the 
acts complained of had a detrimental effect upon the public. The facts must be examined 
to determine whether the alleged monopoly unreasonably restrained interstate commerce 
and whether an extraordinary control of an appreciable part of interstate commerce was 
or could be affected by the conduct complained of. In the instant case, there was no viola- 
tion of the antitrust laws since the quarry operators produced only a small per cent of the 
limestone produced in the relevant market area and their conduct caused no change in the 
price, quality, or quantity of limestone available to the public. 

See Combinations and Conspiracies, Vol. 1, § 2005.315; Monopolies, Vol. 1, { 2510, 
2610.800. 

Acquisitions of Stock or Assets Under Clayton Act, Section 7—Effect of Acquisitions 
on Competition—Test of Ilegality—Injury to Public—In a land-owner’s action charging 
quarry operators with violating Section 7 of the Clayton Act by acquiring the stock of a 
corporation that operated her limestone quarry and leased her property, the court held that 
the operators, in causing the land-owner’s lessee to sell its stock and its lease of her land, 
did not commit an unfair practice that tended to affect interstate commerce. Nothing in 
the antitrust laws forbade the acquisition of the lease or the acquisition of the corporation 
itself unless the public was damaged or might be damaged appreciably in interstate 
commerce. 

See Acquisitions of Stock or Assets, Vol. 1, J 4207.800. 

Private Enforcement and Procedure—Necessary Averments to State Cause of Action 
Under Antitrust Laws—Injury to Plaintiff—Injury to Public—In a land-owner’s action 
charging quarry operators with conspiring to restrain and monopolize the business of 
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quarrying and selling limestone, no cause of action under the antitrust laws was shown 
since the facts disclosed only damage to the land-owner with no injury to either the con- 
suming public or to competition in the relevant market. The quarry operators controlled 
only a small per cent of the limestone produced in the relevant market area and the facts 
failed to show (1) a change in prices in the relevant market before and after the alleged 
restraint of trade, (2) a change in the quality of crushed stone in interstate commerce to 
the detriment of the public, or (3) a change in service, convenience, or accessibility of 
crushed stone that affected interstate commerce to the detriment of the public. 


See Private Enforcement and Procedure, Vol. 2, { 9009.170, 9009.275, 9009.475. 


Private Enforcement and Procedure—Necessary Averments to State Cause of Action 
Under Antitrust Laws—Interstate Commerce.—In a land-owner’s action charging quarry 
operators with conspiring to restrain and monopolize the business of quarrying and selling 
limestone, no catise of action under the antitrust laws was stated since the facts showed 
that interstate commerce in the relevant market area was not affected. There were no 
changes in the price of crushed stone in or affecting interstate commerce to the detriment 
of the public, no change in the quality of crushed stone in or affecting interstate commerce 
to the detriment of the public, and no change in the service, convenience, or accessibility 
of crushed stone that affected interstate commerce to the detriment of the public. 


See Private Enforcement and Procedure, Vol. 2, J 9009.600. 


Private Enforcement and Procedure—When Recovery Under Antitrust Laws May Be 
Barred—Statute of Limitations—Applicable Statute—Federal and State Statutes.—A land- 
owner’s action charging quarry operators with conspiring to restrain and monopolize the 
business of quarrying and selling limestone was held to be barred by an Indiana two-year 
statute of limitations since the action accrued more than two years prior to the effective 
date of the Federal statute of limitations on January 7, 1956. Although the action was filed 
on September 26, 1956, after the effective date of the Federal statute, it was already barred 
by the two-year Indiana statute when the Federal statute became effective. Prior to the 
passage of Section 4B of the Clayton Act, there was no Federal statute of limitations 
applicable to the present action; when it was barred, therefore, depended upon the law of 
Indiana. The court concluded that the Indiana courts would regard an action for treble 
damages and for attorney’s fees under Section 4 of the Clayton Act as an action for a 
statutory penalty within the meaning of the two-year limitation statute of Indiana. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 


Private Enforcement and Procedure—When Recovery Under Antitrust Laws May Be 
Barred—Statute of Limitations—When Cause of Action Accrued—Commission of Wrong- 
ful Acts.—A land-owner’s action charging quarry operators and others with conspiring to 
restrain and monopolize the business of quarrying and selling limestone was barred by the 
Indiana two-year statute of limitations since the alleged wrongful acts occurred more than 
two years prior to January 7, 1956, the effective date of the Federal statute of limitations. 
The accrual of the action, a Federal question, was ascertained by determining the date of 
the commission of the wrongful acts. The statute commenced to run from that time, ir- 
respective of the date of the occurrence of the alleged damages. In 1951 and 1952, the 
quarry operators purchased land near the land-owner’s property, acquired the stock of a 
corporation that leased her quarry, closed down her quarry and removed all equipment 
from it, and constructed a quarry on their own land in such a manner as to flood her 
property. All of those acts occurred prior to January 7, 1954. The land-owner’s contention 
that the quarry operators committed acts in violation of the antitrust laws since 1954 by 
(1) making monthly minimum lease payments, (2) retaining possession of her land under 
the lease, and (3) exercising a lease option to extend the lease for ten years was rejected 
on the ground that the complete permanent wrong and damage occurred in 1951 and 1952, 
and that the land-owner’s diminished royalties as the result of the closing of her quarry 
under the lease and the depreciation in the value of her land and quarry could not possibly 


aon been the proximate result of the alleged wrongful acts of the quarry Operators since 
1954. 


See Private Enforcement and Procedure, Vol. 2, { 9010.200. 
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Private Enforcement and Procedure—Pretrial Procedures—Summary Judgment— 
Statute of Limitations—Antitrust Violation—In a land-owner’s action charging quarry 
operators with conspiring to restrain and monopolize the business of quarrying and selling 
limestone, the court granted the operators’ motion for summary judgment on the grounds 
that the land-owner’s claim was barred by a two-year Indiana statute of limitations and 
that the facts showed, as a matter of law, that the quarry operators had not violated the 


antitrust laws of the United States. 


See Private Enforcement and Procedure, Vol. 2, J 9013.675. 
For a prior opinion of the U. S. Court of Appeals, Seventh Circuit, see 1958 Trade 


Cases {] 69,048. 


Opinion 
[Summary Judgment] 


Cate J. Horper, District Judge [Jn full 
text except for Appendices]: This case is 
submitted on defendants’ motion for sum- 
mary judgment.’ For the opinion of this 
Court’s ruling on defendants’ motion to 
dismiss the first amended complaint for 
failing to state a claim upon which relief 
could be granted see 156 F. Supp. 286 and 
for the reversing opinion of the United 
States Court of Appeals see [1958 TRADE 
CASES { 69,048 ] 256 F. 2d 269. 


[Issues] 


The second amended complaint? and the 
answer in denial and the affirmative de- 
fense of the statute of limitations*® thereto 
make-up the issues of the action. 


[Definitions] 

Pursuant to a pre-trial order, the plain- 
tiff declared that whenever the amended 
complaint refers to “Anti-Trust Laws” it 
is intended to mean Section one and two 
of the Act of July 2, 1890, known as the 
Sherman Act, and Sections four, seven, and 
twelve of the Act of October 15, 1914, 
known as the Clayton Act (15 U.S. C. A. 
Sections, 192) lo) 1s) and 22) “Amone the 
several States”, it is intended to mean com- 
merce in crushed stone between the State 
of Indiana and Illinois; “Market”, it is in- 
tended to mean the area from which crushed 
limestone from plaintiff’s quarry was sold 
by Nally, Ballard & Cato, Inc., i. e., South- 
ern Indiana and Southern Illinois; relevant 


1See Appendix 1, motion for summary judg- 
ment [not reproduced]. 

2See Appendix 2, second amended complaint 
[not reproduced]. 
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area as to landlords, it is intended to mean 
the State of Indiana; market as to land- 
lords, it is intended to mean the stone 
crushers available to such landlords; spe- 
cific areas where defendants had the power 
to affect price, quantity, or quality of 
crushed limestone in interstate commerce, 
and it is intended to mean Lawrence County, 
State of Indiana, and the results of which 
might affect price, quantity, or quality of 
stone flowing from Lawrence County, In- 
diana, into Southern Illinois; “Stone”, it 
is intended to mean limestone for crushing 
and not dimensional stone or sandstone. 

The evidence offered in support of the 
motion for summary judgment consist of 
admissions contained in the pleadings, the 
depositions, and admissions on file, together 
with affidavits of Wayne K. Sowers, John 
A. Ward, H. I. Hansen, John B. Patton, 
Robert H. Prince, and John G, Sanford. 

The evidence offered in opposition to the 
motion for summary judgment consists of 
the pleadings and the affidavit of George 
E. Weigle, attorney for the plaintiff. 


[Treble Damage Action] 

The second amended complaint is an 
action for treble damages and attorney’s 
fees under 15 U. S. C. A. Section 15 based 
upon the alleged violations by the defend- 
ants jot, Lites! 5eU), 153 C. A soectionsale 2, 
18, and 22. 


[Statute of Limitations] 


Prior tomthe passage of 15 WieSy Ca AY 
Section 15(b)* effective January 7, 1956, 


3 See Appendix 3, answer [not reproduced]. 
4See Appendix, Section 15(b) [not repro- 
duced]. 
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there was no limitation of action of the 
United States applicable to 15 U. S. C. A. 
Section 15 and this action. Huntington v. 
Attrill, (1892) 146 U. S. 657, 13 S. Ct. 224, 
36 L. Ed. 1123; Chattanooga Foundry and 
Pipe Works v. City of Atlanta, (1906) 203 
UW, S$3390;27 S..Gt165, SIE Bde 241) When 
the action was barred depends upon the 
laws of the State of Indiana. The defend- 
ants urge that Burns Indiana Statutes 
Anno., (1933 Ed. 1946 Repl.) Section 2-602 
governs, that plaintiff’s action is for the 
recovery of statutory penalties and must 
have been commenced within the two years 
after the action accrued.’ 


[Statutory Penalty] 


Whether an action under 15 U. S. C. A. 
Section 15 is one to recover a statutory 
penalty within the meaning of the Indiana 
two year limitation statute has not been 
previously decided in a published opinion. 
However, the Honorable William E. Steck- 
ler, Chief Judge of this Court, has hereto- 
fore held that it was within the meaning 
of the Indiana Statute in an unpublished 
memorandum opinion of December 6, 1957 
and was referred to in defendants’ brief. 


The United States Court of Appeals for 
the Seventh Circuit has decided that similar 
provisions of the Illinois and Wisconsin 
Statutes apply to an action under 15 
U. S. C. A. Section 15. Hoskins Coal & 
Dock Co., v. Truax Traer Coal Co., (7 Cir. 
1951) [1950-1951 Trape Cases { 62,925] 
UAL Na el ONZE iGesnies Dee Se Ue Sy Oe 
72 5S. Ct. 555, 96 L. Ed. 704; Sun Theater 
Corp. v. R. K. O. Radio Pictures, Inc., 
(7 Cir. 1954) [1954 TrapE Cases 67,722] 
213 F. 2d 284; Schiffman Bros. Inc. v. 
NCCI CO mA Kr AO syAy wlan. Miya 
CASES { 67,270] 196 F. 2d 695; Grengs v. 
Twenty Century Film Corp., (7 Cir. 1956) 
[1956 TrapE Cases § 68,318] 232 F. 2d 325, 
(Coins IDSA EVA Sh VAL TALIS (Cee@ae al in. 
Ed. 2d 77. 


The legislative intent of the Indiana 
Limitation Statute is expressed in Brown 
v. Clow, (1902) 158 Ind. 403, 62 N. E. 1006; 
Standard Liquors v. Narcowich, (1951) 121 
Ind. App. 600, 99 N. E. 2d 268; U. S. Reduc- 
tion Co. v. Nussbaum, (1942) 112 Ind. App. 
330, 42 N. E. 2d 403; Superior Laundry Co. 
Uaicose ml 923) 193) Ind ASS a3 Ni wee ole 
rehearing denied 139 N. E. 142. Indiana 


>See Appendix, 
duced]. 
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State Anti-Trust Statute is molded upon 
15 U. S. C. A. 15, (Burns Indiana Statute 
Anno. (1933 Ed. 1950 Repl.) Section 23- 
122) and the recovery provided is “A penalty 
of three-fold the damages which may be 
sustained together with the costs of suits 
and the attorney’s fee”, (italics added) which 
is also an indication of the Indiana Legis- 
lature’s understanding of the term statutory 
penalty. I conclude that the Indiana Courts 
would regard an action for treble damages 
and attorney’s fees under 15 U. S.C. A. 15 
to be an action for a statutory penalty 
within the meaning of the two year limita- 
tion statute of Indiana. 


[Accrual of Cause of Action] 


Did the plaintiff's action accrue more 
than two years prior to January 7, 1956, the 
effective date of 15 U. S. C. A. 15(b)? If it 
did so accrue, it was barred by the Indiana 
statute of limitations. The question of when 
the cause of action accrued under 15 
U. S. C. A. 15 is federal and the opinions 
of the Federal Courts point the way. Rawi- 
ings v. Ray, (1943) 312 U. S. 96, 61 S. Ct. 
473, 85 L. Ed. 605; Momand v. Universal 
Film Exchange, (D. C. Mass. 1942) 43 F. 
Supp. 996, aff’d. (Ist Cir. 1948) [1948-1949 
TRADE CASES { 62,360] 172 F. 2d 37, Cert. 
Den. 336 U. S. 967, 69 S. Ct. 939, 93 L. Ed. 
1118; rehearing denied 337 U. S. 934, 69 S. 
Ct. 1493, 93 L. Ed. 1740. 


To ascertain the accrual date of plain- 
tiff’s action it is necessary to review the 
facts of the case to ascertain the date of 
the commission of the wrongful acts from 
which time the statute commences to run, 
irrespective of the date or dates of the oc- 
currance of the damage resulting proximately 
from the wrongful act. Northern Kentucky 
Telephone & Telegraph Co. v. Southern Bell 
Telephone and Telegraph Co., (6 Cir. 1934) 
[1932-1939 Trape Cases $55,063] 73 F. 2d 
333; Nalle v. Oyster, (1913) 230 U. S. 165, 
33 S. Ct. 1043, 57 L. Ed. 1439; Steiner v. 
Twentieth Century Fox Film Corp. (9 Cir. 
1956) [1956 TrapE Cases § 68,304] 232 F. 2d 
190; Crummer v. DuPont (5 Cir. 1955) [1955 
TRADE CasEs f 68,042] 223 F. 2d 238: Park-In 
Theaters v. Paramount-Richards Theaters, 
(D. C. Del. 1950) 90 F. Supp. 727, aff. 185 
F. 2d 407, Cert. Den. 341 U.S. 950, 71 S. Ct. 
1017, 95 L. Ed. 1373; Levy v. Paramount 
Pictures, (D. C. N. D. Cals 1952) [1952 
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TRADE CASES { 67,327] 104 F. Supp. 787; 
Burnham Chemical Co. v. Borax Consolidated, 
(9 Cir. 1948) [1948-1949 Trape CasEs 
{ 62,322] 170 F. 2d 569; Momand v, Universal 
Film Exchange (1 Cir. 1948) [1948-1949 
TRADE CASES { 62,360] 172 F. 2d 37, Cert. 
Den. 336 U. S. 967, 69 S. Ct. 939, 93 L. Ed. 
1118, rehearing denied 337 U. S. 934, 69 S. Ct. 
1493, 93 L. Ed. 1740. 


[Antitrust Claim] 


Briefly stated the facts are: 


The plaintiff was the owner of land con- 
taining five million tons of limestone suit- 
able for quarrying and sale in interstate 
commerce. She leased it to Nally, Ballard 
& Cato, a partnership, later incorporated 
on November 5, 1945 to remove the stone 
for a royalty of three cents per ton. A new 
lease between the same parties was entered 
into on January 16, 1950 for a royalty of 
five cents per ton with a provision for a 
minimum payment of $138.89 per month 
and for the period from January 16, 1950 
to November 1, 1956 with an option to ihe 
lessee to renew for an additional period of 
ten years from November 1, 1956. The said 
lessee paid plaintiff substantial royalties 
ranging from ‘Two Thousand Dollars 
($2,000.00) to Fifteen Thousand Dollars 
($15,000.00) per year from 1945 through 1952. 


The plaintiff contends that defendants 
long prior to 1951 continuously to the date 
of the filing of this action on September 26, 
1956, violated the said Anti-Trust Laws of 
the United States and will continue to do so 
in the future. 


[Elimination of Competitor] 


In performing said wrongful conduct, the 
plaintiff contends that the first blows in her 
direction were made during the years 1951, 
1952, and 1953. She contends that the free 
competition in the trade and commerce of 
quarrying, crushing, and selling stone in 
Southern Indiana and Southern Illinois 
and particularly in Lawrence and Monroe 
Counties, Indiana, which existed up to No- 
vember 1951 thereafter ceased to exist and 
has been completely dominated by the de- 
fendants. The defendants sought to elimi- 
nate Nally, Ballard & Cato, Inc., in order 
to acquire the power to eliminate plaintiff 
from competition and her stone from the 
market. In order to accomplish this, de- 
fendants sometime prior to November 1951 
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purchased land adjoining plaintiff’s land on 
the east and west. The uncontroverted 
evidence offered in the proceedings is that 
the land on the east was purchased in 
August and September 1951, and was not 
adjoining plaintiff's property; the land on 
the west was purchased in March of 1952 
and adjoined plaintiff’s land. The land was 
purchased on the east and west of her land 
for the alleged purpose of intimidating 
plaintiff and her lessee so that they would 
sell to the defendants at a price determined 
by them. Defendants thereafter proceeded 
to construct and develop and complete a 
quarry on the land west of plaintiff’s land. 
The uncontroverted evidence is that the 
Mitchell quarry to the west of plaintiff’s 
land was constructed between March 1952 
and August 1952. In constructing the quarry, 
they piled thousands of tons of waste mate- 
rial around plaintiff’s quarry in such a way 
as to change the natural flow of water from 
plaintiff’s land, flood her quarry, make it 
impossible for her quarry to be operated 
by any others without causing the water 
to flow into the quarry of Mitchell Crushed 
Stone Company, Incorporated and make 
the operation of her quarry economically 
unfeasible all of which was done for the 
purpose of eliminating any possibility of 
plaintiff selling her land to any other per- 
sons engaging in quarrying and crushing 
stone, or of finding any other persons to 
produce stone for her under a written 
agreement or lease or license. In Novem- 
ber and December of 1951, defendants ap- 
proached her through Gayle S. Cato and 
threatened to acquire by assignment the 
lease from Nally, Ballard & Cato, Inc., and 
to close down her quarry unless she reduced 
her royalty from five cents per ton to two 
and one half cents per ton, to convey her 
land to Ralph J. Rogers or one of his cor- 
porations after she had received royalties 
of Fifty Thousand Dollars ($50,000.00) and 
thereafter the royalties were to be one cent 
per ton. She refused such proposition and 
defendants then acquired the corporate stock 
of the lessee. The uncontroverted evidence 
in this proceeding is that stock of lessee 
corporation was acquired by the Mitchell 
Crushed Stone Company, Inc. and Newton 
County Stone Company on December 26, 
1951. Plaintiff claims that on November 1, 
1952 the defendants destroyed and removed 
all of the quarry equipment from her quarry, 
closed it down, flooded it, and posted a 
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sign on her premises bearing the following 
inscription: 
“Notice Truckers. This quarry is closed. 


Call at new quarry %4 mile west. Mitchell 
Crushed Stone Company, Inc.” 


That since date the quarry has been closed 
for defendants’ benefit. Plaintiff claims that 
since January 1, 1953, the defendants have 
ceased paying her royalties and have only 
paid the minimum lease payment of $138.89 
per month, 


[Tolling of Statute] 


The parties stipulated on October 7, 1958 
that the plaintiff does not and will not as- 
sert any ground for the tolling of the statute 
of limitation. 


[Claims Barred] 


The foregoing alleged wrongful acts of 
the defendants occurred more than two 
years prior to January 7, 1956, the effective 
date of 15 U. S. C. A. 15(b) and are barred 
by the Indiana Statute of Limitation. 


Therefore, all of the damage that proxi- 
mately resulted from the alleged wrongful 
acts occurring during the years 1951, 1952, 
and 1953 are also barred. The plaintiff al- 
leges these damages to be those set out in 
paragraphs 25, 33, 36, 38, 41 (subparagraphs 
(a) and (b)), and paragraph 42. 


[Claims Not Barred] 


The remaining alleged wrongful acts of 
the defendants, occurring after January 7, 
1954, directed toward the plaintiff in fur- 
therance of their alleged Anti-Trust viola- 
tions were: in paying the monthly minimum 
lease payments during the years from January 
7, 1954 to the date of the filing of the com- 
plaint on September 26, 1956; retaining 
possession of plaintiff's land during the 
years from January 7, 1954, to the date of 
the filing of the complaint on September 26, 
1956; and defendants exercising the lease 
option on April 23, 1956, to extend it for the 
term of ten years from November 1, 1956 to 
November 1, 1966. 


These remaining wrongful acts are not 
barred by the Indiana two year statute of 
limitation and can be the basis of the action 
if such acts in and of themselves produce 
new and independent damage proximately 
resulting from these acts and provided, 
however, that such damages are requested 
in the second amended complaint, Plain- 
tiff, however, cannot rely upon damages 
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that proximately resulted from the wrong- 
ful acts described as occurring prior to 
January 7, 1954 that could have been re- 
covered in an action on the said prior 
wrongful acts if filed prior to January 7, 
1956, because such wrongs and resulting 
damage therefrom have been barred. Nalle 
v. Oyster (1913) 230 U. S. 165, 33 S. Ct. 1043, 
57 L. Ed. 1439; Northern Kentucky Telephone 
Co. v. Southern Bell Telephone & Telegraph 
Co., (6 Cir. 1934) [1932-1939 TRrapE CASES 
7 55,063] 73 F. 2d 333, Cert. Den. 294 U. S. 
719, 55 S. Ct. 546, 79 L. Ed. 1251; Park-In 
Theaters v. Paramount-Richards Theaters, 
(DG, .Del..1950), 90. F.Supp, 724. -aiiaG 
Cir.) 185 F. 2d 407, Cert. Den. 341 U. S. 950, 
71_S:-Ct. 1017, 95. L, Ed. 1373; Levy a, -Para- 
mount Pictures (D. C. N. D. Cal. 1952) [1952 
TRADE CASES { 67,327] 104-F. Supp. 787, 
Burnham Chemical Co. v. Borax Consoli- 
dated, (9 Cir. 1948) [1948-1949 TrapE CASES 
J 62,322] 170 F. 2d 569, rehearing denied 336 
U.S) 924.,69eS) (Cis 655,p:93 als, Hd al086s 
Momand v. Universal Film Exchange (1 Cir. 
1948) [1948-1949 Trape Cases { 62,360] 172 
F. 2d 37, Cert. Den. 336 U. S. 967, 69 S. Ct. 
939, 93 L. Ed. 1118, rehearing denied, 337 U. S. 
934, 69 S. Ct. 1493, 93 L. Ed. 1740. 


[Damages] 


A review of the damages claimed by the 
plaintiff will be undertaken by the Court to 
ascertain whether any alleged damages are 
the proximate result of the alleged remain- 
ing wrongful acts of the defendants that 
accrued since January 7, 1954 that could 
not have been recovered by the plaintiff for 
the prior wrongful acts of the defendants 
that have been barred. 


[Diminished Royalties] 


The allegation of paragraph 41(a) of the 
second amended complaint claims damages 
that plaintiff's royalties from her quarry 
have been diminished from in. excess of 
$15,000.00 per year to $1,666.68 per year 
since January 1, 1953 in the sum of $106,197.62. 
This damage is also claimed in paragraphs 5, 
14, 15, 25, 28, 32, and 35 of the second 
amended complaint which together with the 
uncontradicted evidence in this proceeding 
discloses that under her land there was five 
million tons of limestone suitable for com- 
mercial use of crushed stone at a value to 
her of five cents a ton royalty which would 
net her yearly approximately $15,000.00. 
That during the years 1951 and 1952, the 
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defendants in furtherance of their alleged 
wrongful acts in violation of the Anti-Trust 
Laws purchased land on the east and west 
sides of her land, constructed a quarry and 
in doing so piled thousands of tons of waste 
material in such a way as to change the 
natural flow of water, flooded her quarry, 
and made it impossible for her quarry to be 
operated by any other person without caus- 
ing water to flow into defendants’ quarry 
and make the operating of her quarry econ- 
omically unfeasible for the purpose of 
eliminating any possibility of plaintiff find- 
ing any other person to produce stone for 
her under a lease. That the defendants de- 
stroyed and removed all of the quarrying 
equipment from her quarry, flooded, and 
closed it down in 1952 and since January 1, 
1953, has paid the plaintiff only the minimum 
payment of $138.89 per month. Loss of 
profits on the five million tons of stone 
under plaintiff's land was permanently and 
forever lost to the plaintiff in 1951 and 1952 
by the alleged tortious conduct in those 
years and not merely the loss of profits that 
would have accrued up to the time of the 
filing of the action, if one had been filed 
prior to January 7, 1956. This is not an 
action in contract based upon lease but is an 
action in tort based on 15 U.S. C. A. Section 
15. With this complete permanent wrong 
and damage occurring in 1951 and 1952, it 
could not possibly be the proximate result 
of the alleged wrongful acts of the defend- 
ants since 1954 and once barred cannot be 
renewed by new and continuing wrongs of 
the defendants. 


[Depreciated Land Value] 


The allegation of paragraph 41(b) of the 
second amended complaint claims damages 
because the fair market value of her land 
and quarry have been depreciated from 
$50,000.00 to $5,000.00. This damage was 
also claimed in paragraphs 25 and 33 of the 
second amended complaint wherein it is 
charged that the defendants constructed a 
stone quarry on the land to the west of her 
land, and the uncontradicted evidence is that 
this construction took place between March 
and August 1952, and on or about November 
1, 1952, destroyed and removed quarry equip- 
ment, closed quarry down, flooded it, and 
ever since directed business to defendants. 
These paragraphs describe a permanent de- 
structive damage when the defendants piled 
thousands of tons of waste material around 
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her quarry, to change the natural flow of 
water from her land, to flood her quarry 
without causing the water to flow into de- 
fendants quarry and make the operation of 
her quarry economically unfeasible. Plaintiff 
further describes in paragraphs 25 and 38 
that this was done for the purpose of elimi- 
nating any possibility of the plaintiff cancel- 
ling said lease, selling her land to any other 
person engaged in quarrying and crushing 
stone, or of finding any other person to 
produce stone for her under a written agree- 
ment or lease or license. This damage is 
also claimed in paragraph 36 of the second 
amended complaint wherein it is charged 
that the defendants by reason of their 
wrongful acts destroyed the free competition 
in trade and commerce of quarrying, crush- 
ing, and selling stone which had existed up 
to November, 1951, when it ceased to exist 
and since which date the trade in commerce 
and stone business has been under almost 
the complete domination and control of the 
defendants. With this complete permanent 
wrong and damage occurring in 1952, it 
could not possibly be the proximate result 
of the alleged wrongful acts of the defend- 
ants since 1954 and once barred cannot be 
renewed by new and continuing wrongs of 
the defendants. 


Paragraph 42 of the second amended com- 
plaint is merely in summary of paragraph 41. 
Paragraph 41 of the second amended com- 
plaint is in summary of all other damages 
set forth in the second amended complaint 
including paragraphs 25, 33, 36, and 38, and 
there is no need for extending this opinion 
as to these paragraphs. 


[Summary Judgment Granted] 


All of plaintiff’s claims for damages are 
based upon wrongful acts of the defendants 
occurring more than two years prior to 
January 7, 1956, the effective date of 15 
U.S. C. A. 15(b) ie. during the years 1951 
and 1952 and which proximately resulted 
from said wrongful acts and there being no 
new damage proximately resulting from the 
continuing wrongful acts since January 7, 
1954 to September 26, 1956, when the action 
was filed, plaintiff's action is barred by the 
Indiana Statute of Limitation. 

The motion for summary judgment is sus- 
tained as it has been established that there 
is no genuine issue as to any material fact 
that the claim of the plaintiff’s accrued more 
than two years prior to January 7, 1956 and 
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this action was not commenced until Sep- 
tember 26, 1956 at which time it was barred 
by Burns Indiana Statute Anno. (1933 Ed. 
1946 Repl.) Section 2-602. 


[Public Injury] 


The primary purpose of the Anti-Trust 
Laws is to prevent restraints of interstate 
commerce in the public interest, and to 
afford protection of the public from the sub- 
versive or coercive influences of monopolistic 
efforts and the right granted to plaintiff as a 
private suitor to seek reparation is secondary 
and subordinate in purpose. 


Are the facts sufficient to show conspiracy 
for and/or a monopoly and/or an unreason- 
able restraint upon interstate commerce to 
the prejudice of the public? To do so resort 
must be made to the “rule of reason” since 
the statute does not define “restraint of 
trade”. Appalachian Coals v. United States, 
Va., [1932-1939 Trape Cases § 55,025] 288 
W. 1S4:344,, 58,5. Ct Av luda. ode 8255 
Standard Oil Co. (Indiana) v. United States, 
Wi oleS Gi 4 22835 Wresael OS:7on le eds 
926; Leader v. Apex Hosiery Co., 3 Cir., 108 
Fi) 2d) 71, 310, U. S; 469, 604Sa Ct. 982, 84 
L. Ed 1311, 128 A. L. R. 1044; Hastern 
States Petroleum Co. v. Asiatic Petroleum 
Corpeer2. Cir.) (1932-1939 RADE CASES 
J 55,216] 103 F. 2d 315; Westway Theatre v. 
Twentieth Century Film Corp., D. C. Md., 30 
F. Supp. 830; 3 Cir., 113 F. 2d 932; William 
Filene’s Sons Co. v. Fashion Originators’ 
Guild of America, D. C. Mass., 14 F. Supp. 
353; 1 Cir. [1932-1939 Trape Cases { 55,161], 
90 F. 2d 556; Feddersen Motors v. Ward, 10 
Cir. [1950-1951 TrapE Cases { 62,579], 180 
F, 2d 519; Ruddy Brook Clothes v. British & 
Foreign Marine Insurance Co., 7 Cir. [1952 
TRADE CASES { 67,244], 195 F. 2d 86; 344 
U. S. 816, 73 S. Ct. 10, 97 L. Ed. 635; Glenn 
Coal Co. v. Dickinson Fuel Co., 4 Cir. [1932- 
1939 TrapE Cases J 55,062], 72 F. 2d 885. 


Whether the conspiracy for and/or the 
monopoly and/or restraint upon commerce 
is unreasonable depends on testing the facts 
to ascertain whether the defendants’ conduct 
had a detrimental effect on the public. 
William Filene’s Sons Co. v. Fashion Origi- 
nators’ Guild of America, D. C. Mass., 14 F. 
Supp. 353; 1 Cir. [1932-1939 Trape CAsEs 
755,161], 90 F. 2d 556; Fosburgh v. Cali- 
fornia & Hawaiian Sugar Refining Co., 9 
Cir., 291 F. 29; Eastern States Petroleum Co. 
v. Asiatic Petroleum Corp., 2 Cir. [1932-1939 
TRADE CasES {| 55,216], 103 F. 2d 315; United 
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States uv. Columbia Steel Co., Del., (1948) 
[1948-1949 Trave Cases {| 62,260] 334 U. S. 
495, 68 S. Ct. 1107, 92 L. Ed. 1533 (rehearing 
denied); 334 U. S. 862, 68 S. Ct. 1525, 92 
EA Bd 7Six 


The facts must show an actual or a poten- 
tial detriment to the public from the attempt 
to create monopoly or the actual monopoly. 
The facts must also be examined to deter- 
mine whether the intended monopoly unrea- 
sonably restrains interstate commerce; and 
whether the facts disclosed an extraordinary 
control attempted and/or consummated of 
an appreciable part of interstate commerce 
was or could be affected by the alleged con- 
duct of the defendants. Times-Picayune Pub. 
Co. v. United States, La. (1953) [1953 TRADE 
Cases J 67,494] 345 U. S. 594, 73 S. Ct. 872, 
97 L. Ed. 1277; Bigelow v. Calumet & Hecla 
Min. Co., (D. C. Mich. 1908) 167 F. 704; 6 
Cir., (1909) 167 F. 721. 


[Industry Data] 


In addition to the facts hereinbefore re- 
cited the uncontroverted facts are as follows: 
that prior to the defendants’ acquisition of 
the stock of Nally, Ballard & Cato, Inc. in 
December of 1951, there were but three 
stone quarries in the State of Indiana in 
which any of the defendants had any in- 
terest. These were the Springville quarry 
in northwestern Lawrence County, the quarry 
of the Newton County Stone Company, 
Newton County, and the quarry operated by 
the Bloomington Crushed Stone Company, 
Inc., in Monroe County. Neither the Spring- 
ville quarry nor the Bloomington quarry 
have been engaged in interstate commerce, 
their operations and sales have been en- 
tirely intrastate in a local area within the 
immediate vicinity of their quarry site. Neither 
of the quarries nor the Newton County Stone 
Company, Inc. were ever even in nominal 
competition with Nally, Ballard & Cato, Inc. 
At the most, the Springville quarry com- 
petition intrastate with the Nally, Ballard & 
Cato, Inc. quarry never amounted to as 
much as two per cent, 


The defendant, Ralph Rogers & Co., Inc., 
organized in 1947, has operated the Spring- 
ville quarry which is located on leased ground 
since it was opened as a new quarry in 1949. 
The corporation was a successor to two 
separate partnerships between Ralph Rogers 
and Harry L. Berry which had previously 
operated a quarry ten miles south of Spring- 
ville. The removal of the plant to Springville 
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was because of a depletion of the stone 
supply at the prior operation. The Spring- 
ville quarry is the only one operated by 
Rogers & Co. in the State of Indiana, and 
the land leased in connection therewith and 
necessary to its operation is the only land 
in the State of Indiana owned or leased by 
Rogers & Co. usable for quarry purposes or 
containing commercially acceptable lime- 
stone. Prior to 1950, several other quarries 
were operated temporarily either by Rogers 
& Co., Inc. or the predecessor partnership, 
for the purpose of carrying out particular 
construction contracts. They were located 
on leased ground or in one instance, ground 
owned temporarily, and each plant was re- 
moved when the particular contract was 
completed. 


Newton County Stone Company, Inc. is 
not a defendant, but is a corporation in 
which Rogers is the controlling stockholder, 
and was also organized to carry on a prior 
business of a partnership of Rogers and 
Berry. In 1945, the partnership purchased 
at public auction the assets of a business 
previously operated at the same location, in 
which the defendants had no interest of any 
character. The corporation has operated the 
quarry so acquired since 1946. The operation 
is upon ground partly leased. Newton op- 
erates in a market area wholly distinct from 
defendants’ other corporations. It sells some 
stone in interstate commerce in the Illinois 
counties immediately adjoining Newton County, 
but Newton cannot compete and has never 
competed in the market area in Southern 
Indiana or Southern Illinois in which Naily, 
Ballard & Cato, Inc. sold crushed limestone, 
which is the market plaintiff alleges defend- 
ants have conspired to monopolize. It op- 
erates no other quarry and neither owns nor 
leases any land containing commercial lime- 
stone except the land necessary for its own 
operation. In the summer of 1951, Newton 
caused land to be acquired in Lawrence 
County, east of plaintiff’s land for the pur- 
pose of an additional quarry site but that 
project was abandoned because tests showed 
that the land was not as usable for the pur- 
pose as other land available in the area. 
Newton was one of the purchasers of the 
Nally, Ballard & Cato, Inc. stock in De- 
cember 1951. Prior to the acquisition of 
the stock of Nally, Ballard & Cato, Inc. 
defendants not only had never supplied any 
stone in the southeastern Illinois area but 
neither owned nor operated any quarry nor 
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any land from which stone could be pro- 
duced which could have been used for that 
purpose. 


Bloomington Crushed Stone Co., Inc. was 
organized in 1939, and succeeded a part- 
nership of Rogers and Berry which had 
operated a prior quarry in Monroe County 
which had been abandoned because a fire 
had destroyed the crusher plant. The pres- 
ent operation is located on land most of 
which is owned by the corporation and a 
small amount of which is leased. 


Bloomington was never engaged in inter- 
state commerce and was never in competi- 
tion of any character with Nally, Ballard & 
Cato, Inc. It operates in a separate and dis- 
tinct local area overlapping a very small 
portion of the area served by Springville 
and a tip of the area now served by Mitchell. 


None of the defendants has ever owned 
or had any interest of any kind in stone- 
producing properties in any part of Illinois 
except Nally, Ballard & Cato, Inc. which 
owned a plant at Ullin, Illinois, for one year 
and was sold by it in 1948. 


Except for the quarries presently operated 
and land upon which the defendants pres- 
ently operate a business, the defendants do 
not own or have under lease, option or con- 
trol any land whatsoever in the State of 
Indiana suitable for quarry purposes, except 
approximately 1,500 acres of farm land 
owned by Ralph Rogers, a few city lots, 
and two abandoned quarries, one of which 
is plaintiff's quarry. 


[Available Limestone] 

There are seven belts of limestone in 
Southern Indiana in which there exists above 
the surface or just below the shallow over- 
burdened soil approximately 100,000,000,000 
tons of limestone available for quarrying 
purposes. There are 23,171,200 acres of land 
in Indiana of which 848,000 acres are lime- 
stone of which acreage 3,012.21 acres are 
owned or controlled by defendants or a 
percentage of 0.014 of the acreage and less 
than 0.3 per cent of the quarriable lime- 
stone. There is 64,320 acres of limestone 
available for quarrying purposes in Law- 
rence County of which the defendants own 
or control 509.03 acres or a percentage of 
0.8 per cent. There are 58,880 acres of 
limestone available for quarrying purposes 
in Monroe County of which 2,064.02 acres 
are owned or controlled by the defendants 
or a percentage of 3.6. 
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None of the defendants have ever engaged 
or had anything to do with the negotiation 
for sale or lease of any land for quarry 
purposes except their own. 


[Competitors] 


According to the publication of the Bureau 
of Mines there are seventy-five limestone 
quarry operators in the State of Indiana and 
2,336 operators in the United States, all of 
whom could be potential lessees or pur- 
chasers of quarriable land in the State of 
Indiana, 


[Relevant Product and Market Area] 


The cost of equipping a quarry plant with 
a capacity of 25,000 tons a year with new 
equipment is approximately $22,735.00; with 
a capacity of a 100,000 tons per year, 
$63,210.00, and which with an additional 
$18,000.00 expenditure can be increased to 
200,000 tons a year; with a capacity of 
400,000 tons per year, $174,170.00. Financing 
of such equipment requires no more than 
ten per cent to twenty per cent down pay- 
ment. The Mitchell Crushed Stone Com- 
pany, Inc. since the purchase of Nally, 
Ballard & Cato, Inc. serves the interstate 
relevant market area of twenty-three coun- 
ties in Southern Illinois. Since the acquisi- 
tion they have substantially increased the 
tonnage shipments into that market. The 
limestone quarries competing in this relevant 
interstate market area total forty-eight with 
a total capacity in tons per day of 66,815 
of which Nally, Ballard & Cato, Inc.’s 
capacity was 1,500 tons or 2.1 per cent and 
Mitchell Crushed Stone Company, Inc.’s 
was 3,300 tons or 5 per cent. Exchangeable 
products in this relevant market include 
gravel and crushed limestone and there were 
sixty-two gravel plants competing in the 
relevant market area with a capacity in tons 
per day of 77,990.° Nally, Ballard & Cato 
Inc., now known as the Knox County Sand 
Company, operated a gravel pit in Knox 
County whose capacity in tons per day was 
1,200 or 1.5 per cent who also served the 
relevant market area. The total capacity of 
forty-eight limestone quarries and sixty-two 
sand and gravel plants competing in the 
relevant market area on a per day basis was 
144,805 tons. The total capacity of the 
Mitchell and Knox quarries to produce 
crushed stone and gravel was 4,500 tons or 


®°Gravel production figures also represent 
therein an undetermined production of sand, 
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a percentage of 3.1 of the total capacity of 
the plants serving the relevant market area. 
The total production of defendants’ lime- 
stone quarries in the State of Indiana was 
14 per cent of the total produced in Indiana 
for the year 1951, 15 per cent for the year 
1952, 17 per cent for the year 1953, 12 per 
cent for the year 1954, and 11 per cent for 
each of the years 1955, 1956, and 1957. The 
total production of defendants’ stone and 
gravel in the State of Indiana was 8.1 per 
cent of the total produced in Indiana for 
the year 1951, 8.5 per cent for the year 1952, 
10.1 per cent for the year 1953, 7.2 per cent 
for the year 1954, 6.6 per cent for the years 
1955 and 1956. The total capacity of de- 
fendants’ crushed limestone plants in In- 
diana in tons per day was 12.8 per cent of 
the total capacity of the seventy-five quarry 
producers in Indiana. The total capacity of 
defendants’ gravel in the State of Indiana in 
tons per day was 3.03 per cent of the total 
of ninety-nine gravel plants in Indiana. The 
total capacity of defendants’ crushed lime- 
stone plants and gravel plants in tons per 
day in Indiana was 6.8 per cent of the one 
hundred seventy-four operators of lime- 
stone quarries and gravel plants. Since the 
year 1951, seven new limestone crushing 
plants, having no connection with the de 
fendants, have commenced operations in thi 
State of Indiana, with a total capacity ot 
7,900 tons per day and within the last few 
weeks a new quarry and limestone crushing 
plant was established in Lawrence County 
within a few miles of defendants’ Spring- 
ville quarry. 

Whether the facts violate the Anti-Trust 
Laws is a pure question of law which this 
Court must decide either now or on a motion 
for directed verdict. Judge Lindley said 
in Gary Theater Co. v. Columbia Pictures 
Corp. (7 Cir. 1941) [1940-1943 TrapE CASES 
{ 56,135], 120 F. 2d 891, 894: 


“Whether a conspiracy exists is a ques- 
tion of ultimate fact but whether the facts 
bring defendants within the prohibition of 
the statute is a question of law.” 


[No Antitrust Violation] 


There is no per se violation of the Anti- 
Trust Laws charged in the complaint or 
shown by the evidence in these proceedings. 


The facts in these proceedings disclose 
that the plaintiff has been damaged in 


which is not contended to be an exchangeable 
product. 
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her business and her property but the facts 
in no respect affect either the consuming 
public, or competition in the relevant market 
nor does it tend to do so. 


The facts fail to disclose the factors of 
price, quality, quantity, service, convenience 
and accessibility, which are some of the 
essential elements of an unreasonable re- 
straint of trade, or monopoly. William 
Filene’s Sons Co. v. Fashion Originators’ 
Guild of America, 1 Cir. [1932-1939 TRapE 
Cases { 55,161], 90 F. 2d 556. 


Price 

There was no attempt or an actual price 
change of crushed stone in or affecting 
interstate commerce to the detriment of 
the public other than the loss of royalty to 
the plaintiff. There are no facts as to chang- 
ing prices of crushed stone, before and after 
the alleged conduct, in the relevant market. 
There is no threat, attempt, or consummated 
affect on price to the public injury. 


Quality 

There was no attempt or actual change in 
quality of crushed stone in or affecting inter- 
state commerce to the detriment of the 
public. There is no unusual or unique supply 
of quality stone in plantiff’s quarry as com- 
pared with other deposits or of produced 
crushed stone. 


Quantity 
The facts show that the quantity of stone 
produced by the defendants is but a small 
per cent in the State of Indiana and in the 
relevant market area. The quantity of stone 
produced by plaintiff's quarry was also but 
a small per cent of the State of Indiana and 

the relevant market area. 


Public Service, Convenience, and 
Accessibility 

There was no attempt or actual change in 
service or convenience, or accessibility to 
the production or delivery of crushed stone 
that affects interstate commerce to the 
detriment of the public. In fact, there could 
be no appreciable change in freight rates by 
rail or truck in that defendants’ Mitchell 
quarry was adjacent to plaintiff's quarry 
and the entrance thereto one-fourth mile 
away. 


[Size] 
The Anti-Trust Law does not forbid 
competition but fosters competition. I know 
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of no restriction on the defendants con- 
structing a quarry adjacent to plaintiff's 
property to furnish competition to plaintiff 
on the level of township, county, state or 
interstate areas. There is no unfair practices 
from the evidence on defendants part in 
causing plaintiff’s lessee to sell its lease and 
corporation to the defendants that could or 
tended to affect interstate commerce. Nothing 
in the Anti-Trust Laws forbid the acquisition 
of the lease or plaintiff’s lessee corporation 
in itself and a complete integration of the 
quarries unless the public is damaged or 
might be damaged appreciably in interstate 
commerce. The mere size of the defendants 
in itself is not a violation of the Anti-Trust 
Law without accompanying factors such as 
have been discussed herein. 


[A fidavits] 


Plaintiff filed an affidavit and supplemen- 
tal affidavit of a university assistant profes- 
sor of engineering in opposition to the 
motion for summary judgment. These affh- 
davits do not materially dispute defendants’ 
evidence regarding the total amount of 
limestone available in Southern Indiana 
theoretically available for quarrying and 
crushing. These affidavits establish that this 
amount is 99,302,280,000 tons, which corres- 
ponds exactly with an affidavit filed by the 
defendants. Defendants’ affidavit sets out 
that, “billions of tons” of quarriable lime- 
stone suitable for quarrying and crushing 
are also to be found in other parts of 
Indiana. 


Plaintiff's affidavits do however, make an 
issue of whether this total estimated tonnage 
of limestone deposits is available for quarry- 
ing on the basis of the physical and eco- 
nomic factors involved in the location of 
quarrying operations. Plaintiff's affant in 
raising the issue, offers no evidence as to 
the approximate amount of deposits, which 
considering the practical and economic fac- 
tors stated, might be estimated as actually 
available. So far as the evidence now stands, 
this amount could be somewhere between 
the extremes of the total estimated lime- 
stone deposits amounting to 99,302,280,000 
tons and zero (0) tons. It is to be observed 
that the lower extreme is obviously falla- 
cious for defendants’ uncontradicted evidence 
is that there are seventy-five producing 
quarries located within Indiana, proving 
without doubt that there is some amount of 
limestone practically, and economically 
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available for quarrying and crushing. The 
issue of fact thus raised by plaintiff's affi- 
davits is: What portion of the total esti- 
mated limestone deposits theoretically 
available for quarrying and crushing is 
actually, practically, and economically avail- 
able? Obviously it would be only toward 
the latter that the alleged conspiracy would 
direct its effort of monopolization, and not 
toward the monopolization of unusable de- 
posits. 


Rule 56(c) Federal Rules of Civil Pro- 
cedure, upon which defendants’ motion is 
filed, states: 


“k %* %& The judgment sought shall be 
rendered forthwith if the pleadings, dep- 
ositions, and admissions on file show that 
there is no genuine issue as to any mate- 
rial fact and that the moving party is 
entitled to a judgment as a matter of law. 
Tse (talicgaaaded) 


[Material Issue of Fact] 


Is this a material issue of fact? Does 
it matter, for the purpose of disposing of 
this motion for summary judgment, whether 
or not limestone in lesser amounts than the 
total estimated deposits is actually available 
for quarrying? I do not think so, 


The inference, of course, which plaintiff 
intends to suggest by raising this issue of 
fact, is that if there is an amount of lime- 
stone commercially suitable for quarrying, 
which is somewhat less than the total amount 
of limestone deposits shown by defendants’ 
affidavits, it would therefore be much less 
difficult for defendants to exercise a monopoly 
over the lesser amount than over the 
greater. 


For the purpose of deciding the ma- 
teriality of this issue of fact, let us assume 
that 99,302,280,000 tons, or some appreciable 
part thereof is actually available for quarry- 
ing. The uncontradicted evidence is that 
the defendants owned and controlled only a 
small part of the land containing these 
deposits, and with the exception of plain- 
tiffs land, defendants are actively quarrying 
all of the limestone land which they control 
or own. Further, of the seventy-five quarries 
producing crushed limestone in Indiana, de- 
fendants own and operate but three in 
Southern Indiana, and one in Northern 
Indiana. This evidence is unquestioned, and 
it indicates that defendants do not dominate 
nor monopolize all nor any appreciable 
quantity of the stone land. 
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For the purpose of further deciding the 
materiality of this issue of fact, let us assume 
the other extreme, that there is no limestone 
available for quarrying except that in prop- 
erties now actually being quarried in Indiana 
and the relevant market area, plus that 
which is contained in plaintiff’s land. The 
uncontradicted evidence shows that there 
are seventy-five limestone quarries in opera- 
tion in the State of Indiana, and that there 
are forty-eight limestone quarries competing 
within the relevant market area considered 
in this action. Further, that there are 2,336 
operators of crushed stone quarries in the 
United States who potentially at least, could 
compete for the acquisition of stone land in 
Southern Indiana. Of this number of oper- 
ating quarries, defendants own and operate 
but three in Southern Indiana and one in 
Northern Indiana. Additionally, gravel, which 
defendants’ uncontradicted evidence shows 
to be an exchangeable product, competing 
with crushed limestone is shown by defend- 
ants’ uncontradicted evidence to be supplied 
to the relevant market area by a total of 
sixty-two additional competitive points of 
supply. 


By its very nature, considering the wide 
dispersion of deposits, the bulk and weight 
of product, and cost of transportation the 
crushed limestone industry and more gen- 
erally, the aggregate materials industry, is 
decentralized. The points of manufacture 
are located as closely as possible to each 
local market. Plaintiff herself recognizes 
this in paragraph 39(a) of her complaint: 


“The supply of limestone is not sold in 
central markets as are potatoes, onions, 
corn, grain, fruit and berries * * *” 


In a situation wherein both the buying 
market, and points of supply and manufac- 
ture of product are decentralized, the diffi- 
culty of defendants monopolizing the industry 
is apparent. In a situation wherein the na- 
tional industry is comprised of no less than 
2,336 producers; the statewide industry is 
comprised of seventy-five producers; the 
relevant market area is supplied with forty- 
eight competing producers; and where there 
are sixty-two producers of sand and gravel, 
a competing exchangeable material com- 
peting within the relevant market area, the 
likelihood of the monopolization of the in- 
dustry by defendants or anyone else be- 
comes remote and unforeseeable and impossible 
even with the financial structure of the de- 
fendants considered. 
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[Second Amended Complaint] 


Plaintiff’s second amended complaint alleges 
tortious acts and resulting grievous losses 
which might have been the subject of a 
common law action, or one prescribed by a 
state statute. However, her action when 
exposed by the uncontroverted facts fails 
under the Anti-Trust Laws of the United 
States. Her action is grossly overstated. 
She asserts that there were standard agree- 
ments; that defendants were in conspiracy 
to restrain and monopolize the stone busi- 
ness for years prior to 1952 by acquiring 
control of all stone land; that the stone busi- 
ness was under the almost complete domina- 
tion of the defendants; that defendants, 
“controlled ail lands, leases, markets and 
sales in said stone.” (Italics added). The 
uncontradicted evidence discloses these charges 
to be ridiculous and untrue even without 
discovery proceedings. The uncertainty and 
suspicions of plaintiff is depicted by her 
allegations that certain facts were unknown 
to her but known to defendants. The un- 
contradicted evidence does not disclose a 
prior general conspiracy against the United 
States, that is prior to 1952, yet plaintiff 
hinges the tortious acts against her to the 
prior general conspiracy by the allegations 
that they were in furtherance of the existing 
prior conspiracy. She also asserts that her 
stone was eliminated from the relevant 
market and the public was injured or could 
be injured thereby. The uncontradicted evi- 
dence is that such did not appreciably affect 
the public nor did it tend to affect the 
public. 


[Additional Evidence} 


The two grounds of the motion for sum- 
mary judgment are that the Statute of 
Limitations barred plaintiff's claims and 
that there was no violation of the Anti- 
Trust Laws. The Court set the hearing for 
Tuesday, October 7, 1958, which was six 
days before the jury trial date of October 
13, 1958. The trial date having been set 
in August at the first of three partial days 
of pre-trial conferences. The plaintiff on 
Monday, October 6, 1958, moved the Court 
for continuance of the motion for summary 
judgment hearing. On this date the plaintiff 
and defendants entered into a stipulation 
agreeing to proceed with the hearing on 
the Statute of Limitation phase of the mo- 
tion as scheduled for October 7, 1958, and 
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to continue the Anti-Trust phase of the 
motion for Thursday, October 9, 1958, which 
the Court approved. No request was made 
by plaintiff in affidavit form for a continu- 
ance to produce additional evidence pur- 
suant to Rule 56(f), Federal Rules of Civil 
Procedure prior to the hearing or at any time. 
Argument was heard by the Court and the 
Court indicated its conclusion by question- 
ing counsel. Plaintiff, after argument was 
concluded, then orally requested permission 
to produce and file additional affidavits 
which request the Court denied. No request 
was made by the plaintiff for a continuance. 
With the trial date approaching, the Court 
had already proceeded to draft its opinion 
on the Statute of Limitation phase of the 
motion, evidence and argument on this 
phase having been completed. This portion 
of the Court’s opinion was concluded but 
not published by the time of the hearing on 
October 9, 1958. At this hearing on the 
second phase of the motion, the plaintiff 
tendered two affidavits and a part of a third 
affidavit which was objected to by the de- 
fendants on the grounds they were directed 
to the issues of the limitation phase of the 
motion which was concluded on October 7, 
1958. The objection was sustained and the 
affidavits stricken. The plaintiff made no 
effort to amend her second amended com- 
plaint to change the facts therein which 
would or could be supported by the tendered 
affidavits. There must be a termination and 
a day of reckoning in every proceeding. 
The preparation of a case must not depend 
or await upon hearing the arguments, read- 
ing the briefs of the opponents and hearing 
the comments of the Court before plaintiff 
decides what facts to allege in her complaint 
and what evidence to support it with. Rule 
56(c), Federal Rules of Civil Procedure pro- 
vides that the plaintiff may, prior to the 
day of hearing, serve opposing affidavits. 


The plaintiff asserted she was tendering 
the affidavits in support of the Anti-Trust 
phase of the motion and not the limitation 
issue. Such affidavits are unnecessary for 
the disposition of this Anti-Trust issue as the 
facts considered by the Court include the claim 
of plaintiff that approximately 5,000,000 tons 
of limestone from plaintiff’s land was elimi- 
nated from commerce by the complete de- 
struction of the plaintiff’s land as alleged 
in the second amended complaint. 


The Court subscribes to the comments of 
defendants’ counsel that the uncontroverted 
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evidence pierces the second amended com- 
plaint and discloses that no Anti-Trust 
claim exists against these defendants. 


[Ruling] 


The motion for summary judgment is 
sustained as it has been established that 
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that defendants have in no respect violated 
the Anti-Trust Laws of the United States 
and that plaintiff has sustained no injury 
to her business or property by reason of any 
acts violative of such laws: 

It is ordered that judgment be entered 
in favor of defendants with costs to be 


there is no genuine issue as to any material taxed. 


fact. The facts show as a matter of law 


[] 69,192] United States v. Arthur Murray, Inc., Educational Credit Bureau (N. Y.) 
Corp., Educational Credit Bureau, Inc. (Kansas City), Tuition Plan, Inc. 


In the United States District Court for the Western District of Missouri, Kansas 
City Division. Civil Action No. 12146. Dated November 21, 1958. 


Case No. 1423 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Interlocking 
Directorates.—A company engaged in the business of licensing studios to teach its dancing 
methods was enjoined by a consent decree from (1) having any officer, director, agent 
or employee who was, at the same time, an officer, director, agent or employee of any 
financial institution, and (2) permitting any of its officers, directors, agents or employees 
to own or control any stock or other security issued by three financial institutions. Also, 
various individuals with an interest in the company were prohibited from serving as 
officers, directors, agents or employees of any financial institution which accepted financing 
business from studios licensed by the company. 


See Combinations and Conspiracies, Vol. 1, § 2005.735. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Exclusive 
Dealing—Requiring Licensees to Deal With Related Companies.—A company engaged in 
the business of licensing studios to teach its dancing methods was prohibited by a consent 
decree from (1) revoking or threatening to revoke the license of any licensee which 
declined to place its financing business with any particular financial institution, (2) requiring, 
as a condition to the granting or renewing of a license, any person to agree to finance his 
student installment contracts through any financial institution named or approved by the 
company, (3) refusing to grant or renew a license because the applicant or licensee would 
not finance through a financial institution named or approved by the company, (4) enforc- 
ing any agreement which prevented any licensee from financing through any financial 
institution other than one named or approved by the company, and (5) requiring any licensee 
to agree that any financial institution should report to the company any information as to 
contracts placed or collections made by the institution. Also, three financial institutions 
were prohibited from accepting financing business from the company’s licensees if any 
person owning an interest in the financial institutions also held or exercised the right to 
vote any of the company’s stock. The company was also enjoined from permitting its 
stock to be voted by persons who owned any financial interest in financial institutions that 
accepted financing business from the company’s licensees. The company was permitted, 
however, to disapprove of a licensee’s use of a financial institution which engaged in 
oppressive or deceptive practices which were injurious to the company’s reputation. 


See Combinations and Conspiracies, Vol. 1, J 2005.690. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Stock Holding 
in Related Companies.—A dance studio company and individuals with an interest in the 
company were prohibited by a consent decree from (1) acquiring any interest in any stock 
or other security in any financial institution which accepted financing business from studios 
licensed by the company, (2) continuing outstanding loans to certain financial institutions 
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beyond specific periods of time ranging from one month to as long as five years at the 
court’s direction, and (3) making any additional or future loans to organize or support 
any financial institution that accepted or proposed to accept financing business from any 
studio licensed by the company. Also, each of the individuals who had an interest in the 
company were ordered, within one year after entry of the decree, to dispose of any interest 
they might have in any stock or other security issued by three financial institutions. 
They were permitted, however, to retain or accept a bona fide non-voting lien or pledge 
on such stock, for the purpose of securing its full purchase price, for not longer than 
thirty-six months, 


See Combinations and Conspiracies, Vol. 1, J 2005.833. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Disposal of Stock—Termination of Agreements.—Individuals with an interest in a dance 
studio company were ordered by a consent decree to sell or otherwise dispose of, within 
one year after entry of the decree, all of their interest in any stock or other security issued 
by three financial institutions. They were permitted, however, to retain or accept a bona 
fide non-voting lien or pledge on such stock, for the sole purpose of securing its full pur- 
chase price, for not longer than thirty-six months. The three financial institutions were 
ordered by the decree to terminate, within seventy-five days, all agreements with licensees 
of the dance studio company. The financial institutions were permitted to re-negotiate 
a new agreement with such licensees provided that (1) such agreement was not incon- 
sistent with the decree, (2) the term of the agreement was not for more than one year, 
and (3) the agreement could be cancelled by either party upon written notice at the end 
of any thirty day period. The company was also ordered to furnish each of its licensees 
a true copy of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.10, 8301.60, 
8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General, Department of 
Justice. 

For the defendants: Paul M. Coonrod, New York, N. Y., and Cahill, Gordon, Reindel 
& Ohl, by Jerrold G. Van Cise and Detlev F. Vagts, New York, N. Y., for Arthur Murray, 
Inc. and Educational Credit Bureau (N. Y.) Corp.; and Morrison, Hecker, Buck, Cozad 
& Rogers, Kansas City, Mo., for Educational Credit Bureau, Inc. (Kansas City) and 
Tuition 'Plan, Inc. 


Final Judgment 
[Consent Decree] 


Duncan, District Judge [In full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on No- 
vember 21, 1958, the defendants having 
appeared and filed their answers to the 
complaint denying the substantive allega- 
tions thereof, and the parties hereto, by 
their respective attorneys, having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without 
said Final Judgment constituting evidence 
or an admission by any party hereto in 
respect of any such issues: 

Now, Therefore, before the taking of 
any testimony and without trial or adjudica- 
tion of any issue or fact or law herein or 
admission by any party hereto in respect 
of any such issue and upon consent of 
the parties hereto, it is hereby 


Trade Regulation Reports 


Ordered, Adjudged and Decreed as fol- 
lows: 

J 
[Jurisdiction] 

This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim for 
relief against the defendants under Section 
1 of the Act of Congress of July 2, 1890, 
entitled “An act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies,’” commonly known as the Sherman 
Act, as amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “AMI” shall mean defendant Ar- 
thur Murray, Inc.; : 

(B) “ECB (KC)” shall mean defendant 
Educational Credit Bureau, Inc. (Kansas 
City); 
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(C) “ECB (NY)” shall mean defendant 
Educational Credit Bureau (N. Y.) Corp.; 


(D) “TPI” shall mean defendant Tuition 
Plan, Inc. 


(E) “Consenting individual” shall mean 
any individual who submits to the juris- 
diction of this Court and executes his or her 
consent to be bound and obligated by the 
terms of this Final Judgment as required 
by Section III of this Final Judgment; 


(F) “Licensee” shall mean any person 
authorized by AMI to use the name and 
instructional methods of AMI in the opera- 
tion of a dancing school in the United States, 
its territories or possessions or Canada; 


(G) “Financial institution” shall mean 
any bank, finance company or other person, 
other than a family financial institution, 
engaged, or proposing to engage, in the 
business of accepting financing; 


(H) “Family financial institution” shall 
mean a financial institution which is en- 
gaged in, or proposes to engage in, the 
business of accepting financing solely from 
a dancing school or schools owned, or a 
majority of whose stock is owned, by (i) 
AMI or (ii) a consenting individual or 
individuals; 

(1) “Financing” or “to finance” shall 
mean the sale, assignment or other transfer, 
including transfer for collection only, to a 
financial institution of installment contracts, 
notes or other evidences of indebtedness 
given to evidence or secure indebtedness 
owing by pupils of a dancing school; 

(J) “Person” shall mean any individual, 
partnership, firm, corporation, association 
or other business or legal entity. 


III 
[Applicability] 


(A) It appearing to this Court, pursuant 
to Section 5 of the Sherman Act, that the 
ends of justice require that certain indi- 
viduals connected with, or having an in- 
terest in, defendant AMI, be brought before 
this Court, the said individuals (as con- 
senting individuals) hereby appear as addi- 
tional parties waiving the necessity of being 
summoned and agreeing to be bound by the 
applicable provisions of this Final Judg- 
ment; 

(B) The provisions of this Final Judg- 
ment shall be applicable to any consenting 
individual or defendant and shall apply to 
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its subsidiaries, successors, assigns, officers, 
directors, employees and agents, and to all 
other persons in active concert or participa- 
tion with any such consenting individual or 
defendant who receive actual notice of this 
Final Judgment by personal service or 
otherwise. 


IV 
[Interlocking Directorates] 


(A) Defendant AMI is enjoined and re- 
strained from having any officer, director, 
agent or employee who is at the same time 
an officer, director, agent or employee of 
any financial institution, provided however, 
that David A. Teichman may, for a period 
not exceeding one (1) year from the date 
of entry of this Final Judgment, remain as 
an officer and director of ECB (NY); 


(B) Defendant AMI is enjoined and re- 
strained from permitting any officers, direc- 
tors, agents or employees to continue to 
serve as such officer, director, agent or 
employee of AM] if such individual (except- 
ing Ira Murray and David A. Teichman 
for a period of one (1) year from the date 
of entry of this Final Judgment), directly 
or indirectly, owns or controls any stock 
or other security issued by, or has any 
financial interest in, any of the defendants 
ECB (K€) Se GBaCNM sore) Pils 


(C) Each consenting individual is or- 
dered and directed to sell or otherwise dis- 
pose of, within one year from date of entry 
of this Final Judgment, all right, title and 
interest, owned or controlled by them, di- 
rectly or indirectly, in any stock or other 
security issued by, or other financial inter- 
est in, any of the defendants ECB (KC), 
ECB (NY) or TPI; provided, however, no 
consenting individual disposing of such 
stock pursuant to Sections IV(B) and (C) 
of this Final Judgment shall be deemed to 
have acted in violation thereof by retaining, 
accepting or enforcing a bona fide non- 
voting lien, pledge or other form of security 
for not longer than thirty-six (36) months 
on such stock for the sole purpose of secur- 
ing to such defendant the full purchase price 
of such stock; 


(D) Defendant AMI and each of the 
consenting individuals are enjoined and 
restrained from acquiring, directly or in- 
directly, any right, title or interest in any 
stock or other security issued by, or any 
other financial interest in, ECB (KC), 
ECB (NY), TPI or any other financial 


© 1958, Commerce Clearing House, Inc. 


Number 114—189 
124-58 


institution which accepts financing business 
from any licensee; 

(E) Each of the consenting individuals 
is enjoined and restrained from serving as 
an officer, agent, employee or director of 
any financial institution accepting financing 
business from any licensee; 

(F) Defendant AMI and each of the 
consenting individuals is enjoined and re- 
trained from: 

(1) Continuing for longer than one (1) 
month from the date of entry of this Final 
Judgment any outstanding loan heretofore 
made by any of them to defendant ECB 
(NY) or defendant ECB (KC); 


(2) Continuing for longer than three (3) 
years (or such longer time, not beyond 
five (5) years, as the Court may direct) 
from the date of entry of this Final Judg- 
ment any outstanding loan heretofore made 
by any of them to defendant TPI. During 
such period of time as herein provided for, 
defendant TPI is ordered and directed to 
apply at least one-half of its net earnings 
after taxes each year as reported by de- 
fendant TPI in its annual statement to its 
stockholders to liquidation of any such 
outstanding loan; 


(3) Making any additional or future 
loans to organize or support any financial 
institution accepting or proposing to accept 
financing business from any licensee. 


V 
[Exclusive Dealing] 


(A) Each of the defendants ECB (NY), 
ECB (KC) and TPI is enjoined and’ re- 
strained from accepting financing from any 
licensee if any person owning, directly or 
indirectly, any interest in any such defend- 
ant, also holds or exercises, directly or 
indirectly, any right to vote any of the 
stock of AMI; 

(B) Defendant AMI is enjoined and re- 
strained from permitting any of its stock 
to be voted by any person who owns any 
of the stock of, or other financial interest in, 
any financial institution (other than a family 
financial institution) which accepts financing 
from any licensee; 

(C) Defendant AMI is enjoined and re- 
strained from requiring or requesting any 
licensee to agree that any financial institu- 
tion shall report to defendant AMI any 
information as to contracts placed or collec- 
tions made by the financial institution; 
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(D) Each of the defendants and con- 
senting individuals is enjoined and restrained 
from limiting or restricting, or attempting 
to limit or restrict, in any manner, the 
financial institution used or to be used by 
any applicant for a license or any licensee; 


(E) Defendant AMI is enjoined and re- 
strained from: 


(1) Revoking or threatening to revoke 
the license of any licensee because such 
licensee declines to agree to place or does 
not place any or all of its financing business 
with any particular financial institution; 

(2) Requiring, directly or indirectly, any 
person, as a condition to the granting, con- 
tinuing or renewing of a license, to agree to 
finance through any financial institution 
named, designated or approved by defend- 
ant AMI; 


(3) Refusing to grant or renew a license, 
or discriminating in the terms or conditions 
of any license, because the applicant or li- 
censee will not, or does not, finance through 
a financial institution named, designated or 
approved by the defendant AMI; 

(4) Enforcing or claiming any right under 
any contract, agreement or understanding 
which prevents any licensee from financing 
through any financial institution other than 
a financial institution named, designated or 
approved by defendant AMI; 


(F) Provided that nothing in this Final 
Judgment shall prohibit, after notice in 
writing to the plaintiff, the disapproval by 
defendant AMI of the use by a licensee 
of a financial institution on the sole ground 
that such financial institution engages in 
oppressive or deceptive practices substan- 
tially injurious to the good will and repu- 
tation of defendant AMI; but, in such an 
event, the burden of proof in any proceed- 
ing with respect thereto shall be upon 
defendant AMI. 


VI 
[Specific Relief] 

Defendants ECB (NY), ECB (KC) and 
TPI are each ordered and directed to ter- 
minate within seventy-five (75) days after 
the date of entry of this Final Judgment all 
agreements with licensees doing business 
with such defendants, provided, however, 
that such defendants may renegotiate a new 
agreement with any licensee provided that: 

(1) Such agreement is not inconsistent 
with this Final Judgment; 
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(2) The term of such agreement shall not 
be for more than one (1) year; and 


(3) Such agreement may be cancelled by 
either party at the end of any thirty (30) 
day period upon written notice to the other 
party. 


VIl 
[Notice] 


Defendant AMI is ordered and directed 
within fifteen (15) days after the date of 
entry of this Final Judgment, to notify each 
licensee of the entry of this Final Judgment 
and to furnish to each such licensee a true 
copy of this Final Judgment. 


WALELE 
[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General, or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant, made to its principal 
office, be permitted, subject to any legally 
recognized privilege: 


(A) Access, during the office hours of 
said defendant to those books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant 
which relate to any matter contained in this 
Final Judgment; 
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(B) Subject to the reasonable convenience 
of said defendant, and without restraint or 
interference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, said 
defendant shall submit such reports in 
writing with respect to the matters con- 
tained in this Final Judgment as may from 
time to time be necessary to the enforce- 
ment of this Final Judgment. 

No information obtained by the means 
provided in this Section VIII shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the termina- 
tion, amendment or modification of any of 
the provisions thereof, for the enforcement 
of compliance therewith, and for the punish- 
ment of violations thereof. 


[] 69,193] Beacon Fruit & Produce Co., Inc., et al. v. H. Harris & Co., Inc., et al. 
In the United States Court of Appeals for the First Circuit. No. 5363. Dated Novem- 


ber 19, 1958. 


Appeal from the United States District Court for the District of Massachusetts. 


Forp, Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Regulating Price for Services—Power 
to Control Prices and Exclude Competition—Damages.—A trial court’s rulings that 
operators of an auction market for fruits did not violate the Sherman Act by imposing 
a five-cent charge on dealers for each package purchased and that the produce dealers who 
complained of the operators’ charges failed to prove their damages were affirmed on the 
ground that the findings were amply supported by the evidence. 


See Combinations and Conspiracies, Vol. 1, { 2005.815; Monopolies, Vol. 1, § 2530.10, 
2540, 2610.600; Private Enforcement and Procedure, Vol. 2, §.9011.250. 
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For the appellants: Sigmund Timberg (Lawrence R. Cohen, on the brief), Boston, 


Mass. 


For the appellees: _Richard Maguire (Thomas J. Carens; Robert J. Sherer: John L. 
Saltonstall, Jr.; I. J. Silverman; Maguire, Roche & Leen; and Hill, Barlow, Goodale & 


Adams, on the brief), all of Boston, Mass. 


Affirming a decision of the U. S. District Court for the District of Massachusetts, 1958 


Trade Cases {| 68,986. 


Before MacrupER, Chief Judge, and Woopsury and Hartican, Circuit Judges. 


Opinion of the Court 


Per Curiam [Jn full text]: This appeal 
involves an action for treble damages under 
the federal anti-trust laws. We are entirely 
satisfied that the findings of fact by the 
district court were amply supported by the 


evidence, and that on these findings the dis- 
trict court had to enter the judgment it did, 
namely, a judgment dismissing the action 
on the merits. 

A judgment will be entered affirming the 
judgment of the District Court. 


[| 69,194] Kinsey Distilling Sales Company v. Foremost Liquor Stores, Inc., et al. 


In the Illinois Supreme Court. Docket No. 34902. Agenda 24. Dated November 
26, 1958. 


Illinois Fair Trade Act 


Fair Trade—Constitutionality of Illinois Fair Trade Act—“Non-Signer” Provision— 
Delegation of Legislative Power—Power of Individuals to Fix Prices of Goods Sold by 
Others.—In a fair trade enforcement action by a liquor distributor against retailers, the 
Illinois Supreme Court held that the “non-signer” provision of the Illinois Fair Trade Act 
does not violate the Illinois Constitution by delegating legislative powers to private persons 
to fix prices of commodities sold by others, but permits designated persons to contract 
with respect to price-fixing. The statute contains no element of compulsion; it legalizes 
the acts of the parties, leaving them free to enter into the authorized contract or not, as 
they see fit. The “non-signer” provision of the Act, which declares it unfair competition 
to sell at less than fair trade prices whether or not the seller is a party to the contract, 
binds a non-signer because he purchased the fair trader’s product with knowledge of the 
fair trade contract, impliedly assented to it, and, by his implied assent, ratified and became 
a party to it. The retailers’ contention that the Act is a delegation of price-fixing power, 
and the argument supporting the contention, rested upon the unwarranted assumption that 
the Act was primarily, and not incidentally, a price-fixing statute. The primary purpose of 
the Act was to protect the property interest of the producer in the good will represented by 
brands, trade-marks, and trade-names. The court noted that it was not concerned with 
the economic wisdom of the statute, but whether or not it squared with constitutional 


safeguards. 
See Fair Trade, Vol. 1, { 3085.15. 


Fair Trade—Constitutionality of Illinois Fair Trade Act—“Non-Signer” Provision— 
Knowledge of Fair Trade Contract at Time of Acquisition of Product—Due Process.— 
In a fair trade enforcement action by a liquor distributor against retailers, it was held that 
the “non-signer” provision of the Illinois Fair Trade Act does not violate the “due process” 
clause of the Illinois Constitution. The retailers contended that the Act, by compelling 
non-signers to sell fair trade products at a fixed price without regard to whether or not 
they had knowledge of the fixed price at the time they acquired the products, deprived them 
of property without due process of law. The court rejected that contention on the ground 
that a lack of knowledge of the fair trade contract at the time of acquiring the merchandise 
was an affirmative defense which the retailers failed to interpose. They did not disclaim 
knowledge of the contract at the time they acquired the goods; their objection was that 
the lower court did not specifically find that they had such knowledge. The complaint, 
although it did not allege that the retailers knew of the fair trade contract at the time they 
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purchased the merchandise, did allege that they had such knowledge at the time of making 
the sales. If the retailers bought the merchandise without knowledge of the fair trade 
contract, they should have so stated by way of defense. 


See Fair Trade, Vol. 1, f 3085.15, 3258.15, 3268. 


Fair Trade—lIllinois Fair Trade Act—Constitutionality Under Sherman Antitrust Act 
—Effect of Miller-Tydings and McGuire Acts—Effect of Conflict Between State and 
Federal Statutes.—The Illinois Fair Trade Act, at the time of its enactment in 1935, was 
not rendered void ab initio and unconstitutional, insofar as it applied to interstate com- 
merce, by its conflict with the provisions of the Sherman Antitrust Act. The Fair Trade 
Act was merely unenforceable or suspended until the passage of the Miller-Tydings and 
McGuire Acts. The Miller-Tydings Act, which became effective in 1937, exempted from 
the Sherman Antitrust Act fair trade contracts which were lawful, under local law, as 
applied to intrastate transactions. The McGuire Act, which became law in 1952, resolved 
the conflict between the Sherman Antitrust Act and the non-signer provisions of the state 
fair trade acts by recognizing the rights of the states to authorize fair trade contracts and 
to extend the stipulated prices to persons who were not parties to the contracts. The 
Miller-Tydings Act did not immunize the non-signer provisions from the operation of the 
Federal antitrust laws, but the McGuire Act cured that defect. Also, a state statute which 
is adjudged unconstitutional because it conflicts with Federal legislation is, in effect, merely 
unenforceable or suspended by the existence of the Federal legislation. That being so, 
repeal of the Federal statute re-instates or revives the state law without express re-enactment 
by the state legislature. Therefore, re-enactment of the Illinois Fair Trade Act after the 
passage of the McGuire Act was unnecessary. > 


See Fair Trade, Vol. 1, J 3085.15, 3130. 


Fair Trade—Enforcement of Fair Trade Prices—Right to Injunctive Relief—Irrepara- 
ble Injury.—Section 2 of the Illinois Fair Trade Act does not preclude injunctive relief 
or make an action at law the exclusive remedy for violations of fair trade contracts by 
providing that such violations are “actionable at the suit of any person damaged thereby.” 
It was contended that the statutory language clearly implied an action at law for damages. 
The court held, however, that the statute declared the proscribed conduct to be “unfair 
competition” and that unfair competition, where it is likely to extend into the future, is 
deemed to cause irreparable injury. Equity, therefore, has jurisdiction to prevent it and 
to grant relief by way of an injunction. The familiar remedy of injunction to prevent unfair 
competition has long been recognized. The fact that several state fair trade acts have 
specifically provided for injunctive relief is no bar to that remedy in the absence of such a 
statutory provision. Also, the court rejected the contention that the fair trader had an 
adequate remedy of self-help by refusing to sell to retailers who refused to enter into fair 
trade contracts. In the instant case, the fair trader did not sell to retailers but to whole- 
salers. If the fair trader required its wholesalers to refuse to deal with violators of 
the fair trade agreements, thereby going beyond the enforcement provisions contained 
in the statute, it might get involved in antitrust violations. Vertical price fixing under the 
fair trade acts represents a small area situated in otherwise prohibited territory, 


See Fair Trade, Vol. 1, J 3350.15. 


Fair Trade—Fair Trade Contracts—Validity—Mutuality and Consideration—In a fair 
trade enforcement action by a liquor distributor against retailers, the court held that a fair 
trade contract which prohibited the retailers from selling at other than designated fair trade 
prices was not lacking in mutuality or consideration since the retailers obtained from the 
contract, for their own benefit, the establishment of a fair trade program, the liquors they 
sold, price support, freedom from unfair competition, and prompt notice of changes in 
minimum resale prices. The retailers contended that the fair trader did not agree to do or 
refrain from doing anything, and that the fair trade contract was a unilateral undertaking 
by the retailers. Since, however, the retailers received from the contract the liquor they sold 
and other substantial benefits, the contract was supported by ample consideration. The 
fact that the fair trader could revise its resale price lists and add to, diminish, or withdraw 
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items from such lists would not render the contract invalid where it was valid in other 
respects. 


See Fair Trade, Vol. 1, § 3130. 


Fair Trade—Fair Trade Contracts—Validity of Contracts—Relationship Between 
Parties—No Contract of Sale Between Parties——A liquor distributor who sold its products 
to wholesalers rather than retailers was not precluded from enforcing fair trade contracts 
made directly with retailers. The retailers contended that the fair trade contracts were not 
in conformity with Section 1 of the Illinois Fair Trade Act since there was no immediate 
vendee relationship between the fair trader and themselves, The court held that the 
retailers’ argument ignored the legislative intention manifested by the use of the words 
“relating to the sale or resale’ which modify the word “contract” in the opening sentence 
of the statute. The fair trade contracts related to the resale of trade-marked commodities 
and did not purport to be contracts of sale. The statute does not require that one party to 


a fair trade contract be the other party’s immediate vendee. 


See Fair Trade, Vol. 1, J 3130. 


For the appellants: Schultz, Biro & Karmel, Chicago, III. 
For the appellee: Lee A. Freeman and David J. Krupp, both of Chicago, Ill. 


[Fair Trade Action] 


Mr. Justice Bristow delivered the opinion 
of the court [Jn full text]: The plaintiff, 
Kinsey Distilling Sales Company, brought 
an action in the circuit court of Cook County 
to permanently enjoin Foremost Liquor 
Stores, Inc., its president, and others from 
wilfully and knowingly advertising, offering 
for sale or selling three named brands of 
whisky at less than the prices stipulated 
from time to time under, and conformably 
to, the Fair Trade Act, and in accordance 
with contracts executed under it, and to 
recover damages of $150,000. All but one 
defendant joined in a motion to dismiss, the 
motion was denied, defendants elected to 
abide by their motion, and a decree was 
entered granting the injunctive relief sought. 
Defendants prosecute this direct appeal, 
constitutional questions being involved, 
within the contemplation of section 75 of 
the Civil Practice Act. Ill. Rev. Stat. 1957, 
chap. 110, par. 75. 


[Fair Trade Contracts] 


Plaintiff, the sole sales and distributing 
agent in Illinois of three brands of whisky 
produced by Continental Distilling Corpora- 
tion, sells to various wholesale distributors. 
The trademarks, brands or names are: Old 
Hickory Straight Bourbon Whisky, 100 
proof Bottled-in-Bond for Old Hickory 
Distilling Corporation; Old Hickory Straight 
Bourbon Whisky, 86 proof bottled by Old 
Hickory Distillers Company; Kinsey Silver 
Blended Whisky, 70% GNS, 86 proof, bot- 
tled by Kinsey Distillers Company. Each 
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of the three beverages, the complaint al- 
leged, is in free, fair and open competition 
with like commodities, produced by others, 
and sold and distributed throughout Illinois. 
Plaintiff has expended substantial sums of 
money in advertising and promoting these 
products; their trademarks, brands or names 
have become widely and favorably known 
to the trade and public generally in Illinois, 
thereby enabling plaintiff to sell large quan- 
tities of the products in Chicago and through- 
out the State. Plaintiff has executed fair 
trade contracts with a number of retailers 
in Illinois and its products, distributed in 
the State, are sold subject to the terms of 
the contracts. These contracts provide that the 
products shall not be sold, advertised or 
offered for sale in Illinois below the prices 
stipulated by plaintiff in written schedules. 

Illustrative is a contract between plaintiff 
and an individual trader which provides: 
(1) that the retailer shall not sell any of 
plaintiff's products to consumers in Illinois 
at other than the resale price therefor; (2) 
that it shall have the right to revise or 
change any such resale prices, the resale 
prices to be in accordance with written 
schedules furnished from time to time to 
the retailer by plaintiff; that plaintiff may 
list additional goods and brands in any such 
schedules, with designated retail prices to 
consumers, and that the provisions of the 
agreements shall apply to the additions; 
(3) that plaintiff shall not give any article 
of value or make any concession, rebate or 
refund which may change the retail prices 
designed by it; (4) that, in the event of the 
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sale of the retailer’s business, he shall re- 
quire, as a condition of the sale, that the 
successor transferee be bound by the pro- 
visions of the agreement upon the retailer’s 
part to be performed; (5) that plaintiff shall 
be entitled to injunctive relief against both 
actual or threatened breaches of the agree- 
ment by the retailer; (6) that the retailer 
agrees to pay plaintiff as liquidated damages 
$50 for each sale within Illinois at other 
than the resale prices to consumers then in 
effect under the contract. 


[Notice of Fair Trade Contracts] 


All defendants, excepting two corpora- 
tions which advertise and promote the sales 
of the other defendants and the president 
of the two companies, are engaged in sell- 
ing alcoholic beverages at retail in the 
Chicago area. Plaintiff's complaint alleged 
that, prior to the acts complained of, it 
caused to be announced and made known 
generally to the trade in Illinois the stip- 
ulated retail prices of the three products 
previously described and that defendants, 
on November 19, 1957, received copies of 
the schedules of the stipulated prices; that, 
nevertheless, they wilfully and knowingly 
offered for sale and advertised the products 
at less than those stipulated. Plaintiff alleged, 
further, that on January 8, 1958, Irving 
Garmisa entered into a fair trade agreement 
with it, providing for the maintenance of 
stipulated minimum fair trade prices for its 
products; that, subsequent to the execution 
of this contract, various named defendants 
induced Garmisa to breach his fair trade 
agreement with plaintiff. 


[Constitutionality | 


Defendants’ motion to dismiss was based 
upon the grounds, among others, that the 
Fair Trade Act is unconstitutional. Their 
principal attack upon appeal, as in the trial 
court, is directed against section 2, com- 
monly referred to as the “non-signer” pro- 
vision. (Ill. Rev. Stat. 1957, chap. 121%, 
par. 189.) Defendants contend that section 
2 violates the due process clause of our con- 
stitution and, also, constitutes an unlawful 
delegation of legislative powers to private 
persons to fix prices in contravention of 
section 1 of article IV. Section 2 of the 
Fair Trade Act declares: “Wilfully and 
knowingly advertising, offering for sale or 
selling any commodity at less than the price 
stipulated in any contract, entered into pur- 
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suant to the provisions of section 1 of this 
Act, whether the person so advertising, 
offering for sale or selling is or is not a 
party to such contract, is unfair competi- 
tion and is actionable at the suit of any 
person damaged thereby.” 


[Economic Undesirability] 


The constitutional validity of the Fair 
Trade Act was sustained in 1936 in Joseph 
Triner Corp. v. McNeil, 363 Ill. 559, and 
Seagram-Distillers Corp. v. Old Dearborn Dis- 
tributing Co., 363 Ill. 610. Upon appeal, the 
United States Supreme Court held that the 
Illinois statute did not violate Federal con- 
stitutional guaranties. (Old Dearborn Dis- 
tributing Co. v. Seagram-Distillers Corp. 
[1932-1939 Trape Cases § 55,141], 299 U. S. 
183, 81 L. ed. 109.) Although we pointed 
out in the Triner case that this court was 
not concerned with the economic wisdom 
of the statute, defendants’ assault upon the 
constitutionality of section 2 rests largely 
upon its asserted economic undersirability. 
The need for fair trade legislation was de- 
batable when the first Fair Trade acts were 
passed in California in 1931, and in New 
York and Illinois in 1935. The debate con- 
tinues unresolved to this day. Where such 
questions of fact are fairly debatable, this 
court does not substitute its judgment for 
that of the General Assembly but accepts 
and carries into effects its declared policy. 
As in the earlier case, we are concerned 
with whether the Fair Trade Act squares 
with constitutional safeguards—not whether 
the members of this court agree with the 
economic and social philosophy reflected by 
the statute. Defendants urge that we re- 
examine and overrule the Triner case. That 
decision has been the established law of 
Illinois for 22 years and, in the orderly 
administration of justice, should be deemed 
controlling until and unless the General 
Assembly provides otherwise. Accordingly, 
to the extent that defendants make the 
same contentions decided adversely to them 
in the Triner and Seagram cases, we adhere 
to and reaffirm the disposition made of the 
contentions in those cases. 


[Delegation of Legislative Power] 


In the Triner case, we said: “It is argued 
that section 2 delegates to such individuals 
as choose to avail themselves of the bene- 
fits of the statute the power to regulate the 
prices of commodities sold by others. The 
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contention, and the argument supporting it, 
rest upon the unwarranted assumption that 
the Fair Trade act is primarily, and not 
incidentally, a price-fixing statute.” (363 
Til. 559, at p. 581.) The primary purpose 
of the statute, it was pointed out, was the 
“preservation and protection of the prop- 
erty interest of the producer and his dis- 
tributors in the good will represented by 
brands, trade-marks and trade-names.” 363 
Ill. 559, at p. 579. 


In Old Dearborn Distributing Co. v. Sea- 
gram-Distillers Corp. [1932-1939 TRapE CAsEs 
§ 55,141], 299 U. S. 183, 81 L. ed. 109, the 
United States Supreme Court held that a 
non-signer was subject to section 2 of the 
Fair Trade Act for the reason that he pur- 
chased the trademarked merchandise with 
knowledge of the fair trade contract, im- 
pliedly assented to the contract and, by his 
implied assent, ratified, became a party to, 
and was bound by, the contract. 

In the Triner case we stated that the Fair 
Trade Act would remain ineffective until 
and unless the conditions which it prescribes 
are satisfied, observing: “The plaintiff, for 
example, is not commanded to operate 
under it. Only in the event that manufac- 
turers or distributors elect to avail them- 
selves of its provisions does the statute 
come into actual operation. This does not 
mean that the act took effect upon the 
approval of any authority other than the 
legislative branch of our State government.” 
(363 Ill. 559, at p. 582.) 

Similarly, in Old Dearborn Distributing Co. 
v. Seagram-Distillers Corp, [1932-1939 TRADE 
CASES) (eo oe 4 e299 Uw S9183,01925 the 
United States Supreme Court, in reject- 
ing the contention that the Fair Trade Act 
unlawfully delegated power to private per- 
sons to control the disposition of the prop- 
erty of others, observed: “It is clear that 
this section [1] does not attempt to fix 
prices, nor does it delegate such power to 
private persons. It permits the designated 
private persons to contract with respect 
thereto. It contains no element of compul- 
sion but simply legalizes their acts, leaving 
them free to enter into the authorized con- 
tract or not as they may see fit.” Recent 
decisions in other jurisdictions confirm and 
fortify our conclusion. 


[Other Jurisdictions | 


Fair Trade acts have been sustained by 
eight courts of last resort since 1952. Gen- 
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eral Electric Co. v, Klein [1954 Trape Cases 
167,774], (Del. 1954) 106 A. 2d 206; Gen- 
eral Electric Co. v. Kimball Jewelers, Inc. 
[1956 TRApE Cases 68,291] (1956) 333 
Mass. 665, 132 N. E. 2d 652; Lionel Corp. v. 
Grayson-Robinson Stores, Inc. [1954 Trade 
Cases { 67,717] (1954) 15 N. J. 191, 104 A. 
2d 304; Burche Co. v. General Electric Co. 
[1955 Trape Cases { 68,078] (1955) 382 Pa. 
370, 115 A. 2d 361; General Electric Co. v. 
Telco Supply, Inc. [1958 Trave Cases J 69,028] 
(1958) 84 Ariz. 132, 325 P. 2d 394; Scoville 
Mfg. Co. v. Skaggs Pay Less Drug Stores 
[1955 TRADE Cases {[ 68,234], (1955) 45 Cal. 
2d 881, 291 P. 2d 936; General Electric Co. 
v, Masters, Inc. [1954 Trape Cases {| 67,776] 
(1954) 307 N. Y. 229, 120 N. E. 2d 802; 
Bulova Watch Co. v. Anderson [1955 TRADE 
CasEs f{ 68,036] (1955) 270 Wis. 21, 70 
N. W. 2d 243. 


The New York Fair Trade Act, for all 
practical purposes identical with the Illinois 
statute, has been held valid against repeated 
attacks. (General Electric Co. v. Masters, 
Inc. [1954 Trape CAseEs { 67,776], 307 N. Y. 
229.) The course of the non-signer provi- 
sion of the New York act is illuminating. 
Originally, it was held unconstitutional in 
1936. (Doubleday, Doran & Co. v. R. H. 
Macy & Co. (1936) 269 N. Y. 272, 199 N. E. 
409.) Later in 1936 came Old Dearborn and 
when the New York Fair Trade Act was 
again considered its validity was sustained. 
(Bourjois Sales Corp. v. Dorfman [1932-1939 
Trave Cases 7 55,155] (1937) 273 N. Y. 167, 
7 N. E. 2d 30.) In that case, the court said: 
“Had the Seagram [Old Dearborn] case been 
decided before argument in the Doubleday 
case, we certainly would have followed the 
Supreme Court’s ruling on the Federal Con- 
stitution. We do so now.” (273 N. Y. 167, 
at p. 172.) When the validity of the Fair 
Trade Act was again presented in 1954, the 
New York Court of Appeals said: “Seven- 
teen years ago we disposed of the delega- 
tion of power and due process arguments 
in the Bourjois case, supra. Even though our 
opinion did not separately and specifically 
discuss those issues as arising under the 
State Constitution, they were actually pres- 
ented and argued to our court, were neces- 
sarily disposed of by our decision there, 
and are therefore no longer open to ques- 
tion.” General Electric Co. v. Masters, Inc. 
[1954 Trape Cases { 67,776], 307 N. Y. 229. 

In General Electric Co. v, Klein [1954 TRADE 
Cases § 67,774] (Del.) 106 A. 2d 206, sus- 
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taining the validity of the non-signer pro- 
vision of the Fair Trade Act, it was pointed 
out that the constitutional provisions 1n- 
voked had the same meaning as the due 
process clause of the Federal constitution, 
and that due process questions had been 
disposed of in Old Dearborn. Similarly, in 
Lionel Corp. v. Grayson-Robinson Stores, Inc. 
[1954 Trape Cases § 67,717], 15 N. J. 191, 
in reaffirming the constitutionality of the 
non-signer provision of the New Jersey 
Fair Trade Act, the court said: “We find 
no basis pertinent to the resolution of the 
constitutional questions involved upon which 
to differentiate the Illinois statute considered 
in the Old Dearborn case, supra, from the 
New Jersey Fair Trade Act. * * * It is 
our conclusion that the Old Dearborn case, 
supra, has not been overruled by the United 
States Supreme Court and is dispositive here.” 


Defendants cite decisions of the highest 
courts of fourteen States describing the non- 
signer provisions of Fair Trade acts as 
price-fixing legislation and declaring them 
invalid. Those authorities are not in har- 
mony with our decisions in the Triner and 
Seagram cases, nor in our opinion with Old 
Dearborn Distributing Co. v. Seagram-Dis- 
tillers Distributing Co. [1932-1939 TRADE 
Cases ¥ 55,141], 299 U. S. 183, 81 L. ed. 109. 


[Due Process| 


Defendants contend, futher, that the stat- 
ute unlawfully deprives non-signers of prop- 
erty without due process in compelling them 
to sell a product at a fixed price without 
regard to whether they had knowledge of 
the fixed price at the time of the acquisition 
of the product. Although the complaint 
does not allege that defendants had knowl- 
edge of plaintiff's fair trade contract, or 
the prices stipulated pursuant thereto, when 
they acquired the merchandise in question, 
it does allege that they had knowledge at 
the time of making the sales. Defendants 
do not disclaim knowledge of plaintiff’s fair 
trade contract at the time they acquired 
its merchandise. Their objection is that the 
decree does not specifically so find. Lack 
of knowledge is, of course, an affirmative 
defense. (James Heddon’s Sons v. Callender, 
(D. Minn. 1939) 29 F. Supp. 579; Seagram- 
Distillers Corp. v. Seyopp Corp. (1938) 2 
N. Y. Supp. 2d 550); which defendants, for 
reasons best known to themselves, did not 
see fit to interpose. Had defendants pur- 
chased without knowledge they should have 
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so stated by way of defense. This, they 


failed to do. 


[Validity Under Sherman Act] 


The next constitutional contention is new. 
Defendants contend that the Fair Trade 
Act is unconstitutional, insofar as applicable 
to interstate commerce, because it was en- 
acted prior to the Miller-Tydings amend- 
ment to the Sherman Anti-Trust Act and 
the McGuire amendment to the Federal 
Trade Commission Act, and, hence, was 
contrary to the provisions of the Sherman 
Act in existence at the time of the enact- 
ment of the Fair Trade Act in 1935. In 
1937, the Miller-Tydings Act became effec- 
tive. (15 U. S. C. A. par. 1.) It exempted 
contracts or agreements prescribing mini- 
mum prices for the resale of trade-marked 
commodities from the prohibition of the 
Sherman Anti-Trust Act where such con- 
tracts or agreements were lawful as applied 
to intrastate transactions under local law. 
The McGuire Act became law in 1952. (15 
Us SP Cy A, par’ 459) Dhe MeGuire* Act 
recognized the rights of the States to au- 
thorize contracts and agreements prescrib- 
ing minimum or stipulated prices for the 
resale of commodities in interstate com- 
merce and to extend the minimum or stip- 
ulated prices prescribed by such contracts 
and agreements to persons who are not par- 
ties thereto. In short, the McGuire Act 
resolved the conflict existing theretofore 
between the Sherman Act and the non- 
signer provisions of State Fair Trade acts. 


In the meantime Schwegmann Bros. v. Cal- 
vert Distillers Corp. [1950-1951 Trape CASES 
{ 62,823], 341 U. S. 384, 95 L. ed. 1035, held 
that the Miller-Tydings Act did not ex- 
empt the non-signer provisions of State 
Fair Trade acts from the operation of the 
anti-trust laws and that they were violative 
of the Sherman Act. Reliance upon Schweg- 
mann cannot, however, avail defendants, The 
question whether the non-signer provisions 
of the Miller-Tydings Act involved an un- 
lawful delegation of legislative power to 
private individuals was not presented for 
decision. Indeed, no constitutional question 
was involved in the first Schwegmann case 
which merely held that Miller-Tydings Act 
did not immunize the non-signer provisions 
of Fair Trade acts from the operation of 
Federal anti-trust acts. The McGuire Act 
cured this defect. The constitutional validity 
of the McGuire Act was sustained in the 
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second Schwegmann case. (Schwegmann 
Bros. Giant Supermarket v. Eli Lilly & Co. 
(Sth cir. 1953) [1953 Trap CasEs § 67,516], 
205 F. 2d 788.) The United States Supreme 
Court denied certiorari. 346 U. S. 856, 98 
L. ed. 369, rehearing denied, 346 U. S. 905, 
98 L. ed. 404. 


The applicable rule is that where a State 
statute is adjudged unconstitutional because 
it conflicts with Federal legislation, the 
State statute is, in effect, merely unenforce- 
able or suspended by the existence of the 
Federal legislation. This being so, repeal 
of the Federal statute reinstates or revives 
the State law without express re-enactment 
by the State legislature. (1 Sutherland on 
Statutory Construction, 3d ed., Horack, sec. 
2027, p. 501; Field, The Effect of an Un- 
constitutional Statute, (1935) p. 286, et seq.; 
Burche Co. v. General Electric Co. [1955 
TRADE CASES { 68.078], 382 Pa. 370; General 
Electric Co. v. Kimball Jewelers, Inc. [1956 
TRADE CAsES { 68,291], 333 Mass. 665; Gen- 
eral Electric Co. v. Masters, Inc. [1954 TRADE 
Cases § 67,776], 307 N. Y. 229; General 
Electric Co, v. Packard Bamberger & Co., 
Inc. [1954 TrapvE CAseEs { 67,643], (1953) 14 
N. J. 209, 102 A. 2d 18; Quality O11 Com- 
pany, Inc. v. E. I. duPont deNemours and 
Company, Inc. [1958 Trappe CAseEs f 68,970], 
(1958) 182 Kan. 488, 322 P. 2d 731.) Sec- 
tion 2 of our Fair Trade Act does not con- 
travene the Sherman Anti-Trust Act, and 
it was not invalid and void ab initio when 
enacted in 1935. Reenactment subsequent 
to the passage of the McGuire Act was 
unnecessary. 


[Injunctive Relief | 


Defendants also contend that injunctive 
relief is not a proper remedy for unfair 
competition under the Fair Trade Act, in- 
sisting that an action at law is the exclu- 
sive remedy. Specifically, they maintain that 
the language of section 2 “actionable at the 
suit of any person damaged thereby,” clearly 
implies’ an action at law for damages. The 
only authority relied upon is Calvert Distil- 
lers Co. v. Wish [1958 Trape CASES { 68,921], 
(N. D. Ill. 1957) 162 F. Supp. 364. The 
familiar remedy of injunction to prevent un- 
fair competition has long been recognized. 
The proscribed conduct is declared to be 
“unfair competition” by section 2. Unfair 
competition likely to extend into the future 
is deemed to cause irreparable injury and, 
consequently, equity has jurisdiction of an 
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action to prevent unfair competition and to 
grant relief by way of injunction. (See: 
Standard Oil Co. of Maine, Inc. v. Standard 
Oil Co. of New York, (1st Cir. 1950) 45 
F, 2d 309.) In Seagram-Distillers Corp. v. 
Old Dearborn Distributing Co., 363 Ill. 610, 
this court held that, upon the record made, 
the plaintiff was entitled to equitable relief 
by injunction. Like results have been reached 
elsewhere. Construing language identical 
with that employed in section 2 of our Act, 
the court, in Eli Lilly Co, v. Saunders, (1939) 
ZN Ome Neo 163554 Sime 2d 528" 1540) escaidss 
“Under such general authorization: an ac- 
tion to permanently restrain defendant from 
the practices complained of is proper.” And, 
in Miles Laboratories, Inc. v. Seignious, 
Goes Sony 1939)050 Ee Suppe549 soo or 
the court said: “When the legislature used 
the words ‘unfair competition,’ it in effect 
said that in enforcing the statute the usual 
remedies against the unfair competition were 
to be administered by the courts.” The 
fact that several State Fair Trade acts have 
specifically provided for injunctive relief is 
not a bar to a person damaged by unfair 
competition from an injunction in the ab- 
sence of such a statutory provision. 


[Remedy of Self-Help| 


Defendants maintain, further, that plain- 
tiff has an adequate remedy of self-help. 
The sole authority cited to sustain its con- 
tention is Calvert Distillers Co. v. Wish, 30 
F. Supp. 364, which expressed the view 
that the simple expedient of refusing to 
sell fair-traded products to retailers who 
refuse to enter into its fair trade agreement 
would afford an aggrieved party such as 
the present plaintiff an adequate remedy. 
Here, the plaintiff does not sell to retailers. 
The only practicable way, therefore, for 
plaintiff to stop the sale of its products to 
defendants would be a requirement that its 
distributors refuse to deal with them. But, 
as pointed out in General Electric Co. v. 
R. H. Macy & Co. [1950-1951 Trane Cases 
{ 62,764], 103 N. Y. Supp. 2d 440, 449: “Nor 
is there any requirement that General Elec- 
tric change its system of merchandising 
through distributors. Similarly, there is no 
requirement that General Electric enter into 
agreements with distributors to cut off vio- 
lators. Indeéd, the latter course may in- 
volve General Electric in a violation of the 
Anti-Trust Laws. [Citations.] The policy 
of the Fair Trade Law allowing vertical 
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price fixing runs directly counter to the 
policy of the anti-trust law and the com- 
mon law. It represents a small area situate 
in otherwise prohibited territory. Provisions 
for enforcement are contained in the statute. 
To go beyond the limits of the statute for 
enforcement would be to tread on dangerous 
ground.” 


[Mutuality and Consideration] 


Defendants also insist that the fair trade 
contract relied upon by plaintiff lacks mu- 
tuality and consideration and is, accordingly, 
invalid and unenforceable. It is fundamental 
that each party or promisor to a bilateral 
contract must be bound or neither is bound. 
(Higbie v. Rust, 211 Ill. 333; Oscar Schlegel 
Mfg. Co. v. Peter Cooper's Glue Factory, 
(1921) 231 N. Y. 459, 132 N. E. 148; Wood 
v. Lucy, Lady-Duff-Gordon, (1917), 222 N.Y. 
88, 118 N. E. 214; International Shoe Co, v. 
Herndon, (1926) 135°S."C. 138,133" S." BE: 
202.) Here, defendants urge that plaintiff 
does not agree to do or refrain from doing 
anything. Defendants’ analysis of the chal- 
lenged fair trade contract is that the re- 
tailer agrees not to sell within Illinois at 
other than the resale price from time to 
time designated by plaintiff; that plaintiff 
shall have the right to revise or change any 
resale prices, in accordance with written 
schedules furnished from time to time by 
it; that the retailer shall not give any arti- 
cle of value, rebate or refund which may 
change the resale price; that, in the event 
of the sale of his business, the retailer shall 
require, as a condition of such sale, that 
the successor transferee be bound by the 
provisions of the agreement on the retailer’s 
part to be performed. Accordingly, defend- 
ant assert that the fair trade contract is a 
unilateral undertaking by the retailer, weighted 


with all of its burdens, penalties and 
restrictions. 
[Benefits to Retailer] 
Defendants’ contention was summarily 


rejected in Seagram-Distillers Corp. v. Old 
Dearborn Distributing Co., 363 Ill. 610, Re- 
cent authorities are in accord with our 
earlier conclusion. In General Electric Co. 
v, Kimball Jewelers, Inc. [1956 Trape CASES 
{ 68,291], 333 Mass. 665, 132 N. E. 2d 652, 
655, the court observed, in hélding similar 
fair trade contracts to be supported by 
ample consideration: “The execution of the 
contract by the dealer might well have been 
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thought to be a benefit to him, otherwise 
he would not have signed it. He might well 
have thought that the making of the con- 
tract would tend to free him from cut rate 
competition, or lessen the competition, in 
one branch of his business and that the 
more signers the plaintiff secured in the 
trade area served by the dealer the better 
it would be for the dealer. The dealer 
executed the contract freely and voluntarily 
and secured for his own benefit the estab- 
lishment of a fair trade program. The fact 
that plaintiff could immediately add to, 
diminish or withdraw the items contained 
in the price list of articles would not render 
the contract invalid if valid in other re- 
spects.” See: Seagram Distillers Co. v. Coren- 
swet [1955 Trape Cases § 68,108], (1955) 
198 Tenn. 644, 281 S. W. 2d 657. 


We are of the opinion that retailers ob- 
tain from fair trade agreements the liquors 
which they sell and other benefits in the 
nature of substantial benefits of price sup- 
port, freedom from unfair competition in 
the sale of trademarked merchandise, and 
prompt notice of changes in minimum re- 
sale prices which occur as a result of the 
very nature of a competitive economy. 


[Immediate V endee Relationship | 


Finally, defendants contend that the fair 
trade contract upon which plaintiff places 
reliance does not contain the immediate 
vendee relationship required by section 1 
of our Fair Trade Act. (Ill. Rev. Stat. 1957, 
chap. 121%, par. 188.) Plaintiff, as previ- 
ously noted, is a distributor which sells its 
products to wholesale distributors in the 
State who, in turn, sell to retailers. Plain- 
tiff does not sell directly to retailers. The 
agreement attacked is between plaintiff and 
a retailer. Defendants assert that plaintiff, 
under its method of distribution, could have 
entered into agreements conformably with 
section 1 but, instead, that it chose to enter 
into contracts directly with retailers to whom 
it does not sell the products in question, 
thereby bypassing the wholesalers who sell 
to the retailers. 

Defendants’ argument ignores the legis- 
lative intention manifested by the use of 
the words “relating to the sale or resale” 
which modify the word “contract” in the 
opening sentence of section 1: “No contract 
relating to the sale or resale of a commodity 
* * * shall be deemed in violation of any 
law of the State of Illinois by reason of any 
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of the following provisions which may be 
contained in such contract: (1) That the 
buyer will not resell such commodity ex- 
cept at the price stipulated by the vendor.” 
The contracts which plaintiff uses relate to 
the resale of trade-marked commodities and 
do not purport to be contracts of sale. 


Defendants’ contention has been rejected 
in other jurisdictions. Construing statutory 
provisions precisely the same as those chal- 
lenged here, the Massachusetts Supreme 
Judicial Court held that use of the words 
“vendor” and “buyer” in section 1(1) does 
not require that one party to the contract 
be the other party’s immediate vendee. In 
General Electric Co. v. Kimball Jewelers, Inc. 
[1956 TRapE Cases { 68,291], 333 Mass. 665, 
132 N. E. 2d 652, 656, the court observed: 
“It must be remembered that involved in 
the sale to the customer is an article which 
includes the manufacturer’s trade mark. It 


Cited 1958 Trade Cases 
Johnson and Johnson v. Narragansett Wiping Supply Co. 


74,711 


well may be that it was this trade mark 
that induced the sale. A fair trade contract 
may be made between a producer and a 
retailer who do not trade directly with each 
other. The statute applies not only to con- 
tracts between the parties, but to any con- 
tract ‘relating to the sale or resale of a 
commodity’ whether the sale is between the 
parties or not, because the object is to pro- 
tect the trade mark, brand or name of the 
producer or owner, whosoever makes the 
sale.” And in Seagram-Distillers Corp. v. 
Old Dearborn Distributing Co., 363 Ill. 610, 
612, we stated that contracts with retailers 
to whom the plaintiff-distributor did not 
sell were “in conformity with the terms of 
the Fair Trade act.” 


[Decree Affirmed] 


The decree of the circuit court of Cook 
County is affirmed. Decree affirmed. 


[7 69,195] Johnson and Johnson v. Narragansett Wiping Supply Co. and Windsor 
Rhodes Co., both d. b. a. Lorraine Mill Outlet. 


In the Superior Court, State of Rhode Island and Providence Plantations. Equity 
No, 26339. Dated November 21, 1958. 


Rhode Island Fair Trade Act 


Fair Trade—Rhode Island Fair Trade Act—Constitutionality—In a fair trade enforce- 
ment action, the constitutionality of the Rhode Island Fair Trade Act was sustained on 
the ground that the court, in the absence of an opinion from the Rhode Island Supreme 
Court, was constrained to adhere to the long established practice of the various Justices 
of the Superior Court in holding the Fair Trade Act to be constitutional. The court 
noted the conflict of authorities on the constitutionality of fair trade acts generally, and 
particularly those containing “non-signer” provisions, but pointed out that the Rhode 
Island Supreme Court had, in one case, assumed the constitutionality of the Act without 
deciding the issue, that the Act’s constitutionality was generally assumed by the members 
of the Rhode Island bar, and that no instance had been brought to the court’s attention 
in which any Justice of the Superior Court had held the Act unconstitutional. 


See Fair Trade, Vol. 1, { 3085. 


Fair Trade—State Governing Legality of Fair Trade Contract—State of Resale— 
State Where Contract Made.—In an action by a New Jersey corporation to enforce fair 
trade contracts against retail dealers in Rhode Island under the Rhode Island Fair Trade 
Act, the contracts were held enforceable under that statute, although the place of con- 
tracting was at the corporation’s New Jersey office and there was no proof as to the 
existence of a fair trade law in New Jersey. While the place of contracting determines 
the validity of a contract, the enforceability of the contracts in the instant case was 
dependent on the Rhode Island Fair Trade Act and not on the existence or non-existence 
of a similar statute in New Jersey. The action was brought under the Rhode Island 
statute, and the court was not concerned with what the New Jersey fair trade law might 
be or whether the courts of that State recognized “non-signer” provisions in fair trade 
acts. The court’s only concern with New Jersey law was whether the contracts them- 
selves were valid thereunder; in the absence of evidence in that regard, the law of New 


Trade Regulation Reports 1 69,195 


Number 115—72 
12-11-58 


Court Decisions 
Johnson and Johnson v. Narragansett Wiping Supply Co. 


74,712 


Jersey was presumed to be the same as that of Rhode Island. Therefore, the contracts 
were held valid and enforcement was decreed under the Rhode Island Fair Trade Act. 


See Fair Trade, Vol. 1, § 3110, 3115. 


Fair Trade—Validity of Fair Trade Contracts—Right of Parties to Cancel Fair Trade 
Contracts—Enforceability Against Non-Signers.—A provision in fair trade contracts which 
gave a manufacturer and signing retailers the right to terminate the contracts on ten 
days’ written notice to the other party did not make the contracts unenforceable against 
non-signers. While equity will not decree specific performance of a contract against a 
party who has the power of termination, specific performance will not be denied in favor 
of a party merely because he has the power to terminate the contractual obligation. 
In the instant case, specific performance would not be decreed against a signer of the 
fair trade contracts since such signer could thereafter substantially nullify the effect of 
the decree by giving ten days’ notice. However, such reasoning does not apply where 
the contract is being enforced by the party having the right to terminate. The court 
noted that while it might seem harsh to decree enforcement against a non-signer under 
conditions where there would be no equitable remedy against a signer having a right to 
terminate, recourse was with the legislature. 


See Fair Trade, Vol. 1, § 3130, 3258. 


Fair Trade—Enforcement of Fair Trade Prices—Person Who May Maintain Suits 
—Foreign Corporation Not “Doing Business” in State—A New Jersey corporation was 
not precluded from enforcing fair trade contracts in Rhode Island by its failure to per- 
form various acts required by the General Laws of Rhode Island, as conditions precedent 
to a foreign corporation’s doing business in the State and enforcing contracts made within 
the State. A representative of the manufacturer secured the signatures of retailers on 
the fair trade contracts in Rhode Island, but the place of contracting was held to be 
New Jersey since the contracts contained a provision that they would not become effective 
until received by the manufacturer at its New Jersey office. An offeror can require 
receipt of an acceptance and, in such instances, the place of contracting is where the 
acceptance is received in accordance with the offer, Also, the manufacturer was not 
“doing business” in Rhode Island, although it had a representative in the State who 
solicited orders from retailers. Solicitation of orders within the State for transmission 
to a foreign corporation without the State, or for delivery to an affiliate within the State, 
does not constitute “doing business” therein. 


See Fair Trade, Vol. 1, J 3330. 
For the petitioner: John B. Kelaghan, Providence, R. I. 


For the respondents: Kirshenbaum and Kirshenbaum, Providence, R. I. 


Decision 
[Fair Trade Action] 


Jostin, Justice [Jn full text]: This ac- 
tion arises upon a bill of complaint alleging 
violations of the Rhode Island Fair Trade 
Act and after prior entry of a restraining 
order by another Justice of this court was 
heard on complainant’s prayer for a pre- 
liminary injunction. Respondents’ answer, 
cross bill and motion to dismiss were not 
filed until after the hearing on the pre- 
liminary injunction. 


[Issues] 


At a conference in chambers, the parties 
agreed that the issues to be decided by the 
Court were three: (1) the constitutionality 
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of the Fair Trade Act; (2) the right of 
the complainant, a corporation organized 
under the laws of a sister state, to enforce 
the contracts here involved in the courts 
of this state, the complainant having failed 
to comply with the provisions of 7-2-23 of 
the General Laws of Rhode Island, 1956; 
and (3) the effect of the unlimited power to 
terminate reserved to the complainant in 
the contract. 


[Rhode Island Fair Trade Act] 


The Fair Trade Act was originally en- 
acted by the General Assembly in 1936 
and since then has been the subject of 
countless suits before this Court. Members 
of our Bar generally have assumed its con- 
stitutionality. We know of no instance 
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nor has any been brought to our attention 
by counsel where any Justice of this court 
has held the act to be unconstitutional. 
Our Supreme Court has not directly passed 
on the constitutional question raised, the 
nearest approach being in General Electric 
Company v. Fain, et al. [1955 TrapE Cases 
7 68,192] 83 R. I. 426 (1955), where without 
deciding the issue, constitutionality was 
assumed. 

We have some doubt as to whether on a 
hearing for preliminary injunction prior to 
the filing of pleadings by the respondents we 
can pass on the constitutional question 
raised. Studley Land Company v. Myers 
et al. 81 R. I. 426 (1954). 


[Constitutionality Sustained] 


We are aware of the conflict of authori- 
ties on the constitutionality of fair trade 
acts generally and particularly the cases 
dealing with those containing “non-signer”’ 
provisions. Absent, however, an opinion 
of our Supreme Court on the question, we 
are constrained to adhere to the long estab- 
lished practice of the various Justices of 
this court in holding the Fair Trade Act to 
be constitutional. 


[Foreign Corporation] 


The complainant corporation was or- 
ganized under the laws of New Jersey. It 
has not complied with the provisions of 
7-2-23 of the General Laws of Rhode 
Island, 1956. No suit in equity may be 
maintained or recovery had by a non-com- 
plying foreign corporation on any contract 
made within this State in any of the courts 
of this state excepting only as provided 
under 7-2-29. 


The evidence establishes that the com- 
plainant forwarded to its local representa- 
tive five fair trade contracts bearing the 
printed signature of its President. The con- 
tracts as forwarded bore no dates. The 
local representative had each of these five 
contracts executed on December 8, 1955, by 
local retail dealers and then returned them 
to the complainant’s home office in New 
Jersey. As part of the execution by the 
local dealers, each of the contracts was 
dated “December 8, 1955”. A copy of each 
of the five contracts is attached to the bill 
of complaint. An examination of them 
shows that nothing was added after the 
return to New Jersey nor was any evidence 
offered as to any act done or performed 
after their return to that state. 


Trade Regulation Reports 
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The contract in its first paragraph provides : 


“An agreement made December 8, 1955, in 
the City of New Brunswick, State of New 
lens eyany a sanccw: 

and in its last paragraph states: 
_ “7, The parties shall not have entered 
into this agreement until the original 
thereof signed by Retailer has been re- 
ceived by Manufacturer at its office shown 
below.” 


On these facts it becomes necessary for 
us to determine where these contracts were 
made and what is the effect of the recitals 
therein which we have hereinbefore quoted. 
Owens et al. v. Hagenbeck-Wallace Shows 
Co., 58 R. I. 162 (1937), Restatement of 
Contracts, Section 74, 11 Am. Jur. pages 
386, 387. 


The recital that the agreement was made 
in Brunswick, New Jersey, does not deter-. 
mine with finality that such is the fact. 

In Owens et al. v. Hagenbeck-Wallace 
Shows Co., supra, the Court held the instru-. 
ment not to be a Florida contract where: 
actual execution took place in Indiana de- 
spite the preamble to the agreement which. 
read: 


“Thissacreement madesats 4. 45 «te 
AS lOleh Mtr ise tes Sarasota, Fla.” 


and in Winward, Admr. v. Lincoln, et al., 23 
R. I. 476 (1902), it was held that the 
promissory note there involved was a 
Massachusetts contract despite the fact that 
the note bore “date Woonsocket, R. I, De- 
cember 30, 1895”. 


Can a party to an agreement prevent its 
becoming effective as a contract by provid- 
ing that it shall not become effective until 
received at its home office when all other 
acts necessary for its formation have been 
done prior to its receipt at such home 
office? 

We believe so. An Offeror can require 
receipt of an acceptance and in such in- 
stance the place of contracting is where the 
acceptance is received in accordance with 
the offer. Restatement, Conflict of Laws, 
Sec. 326(e). Such being the case, we find 
that the place of contracting was New 
Jersey. 

[“Doing Business’ 

The evidence also establishes that com- 
plainant had a representative in this state. 
It was he who secured the signatures of the 
retailer dealers on the fair trade contracts. 
Such representative was furnished a car by 


1 69,195 


74,714 


the complainant and his duties included the 
visiting of and soliciting orders from retail 
druggists resident in this state. Such orders 
when received were turned over to whole- 
salers of the complainant’s products who 
were at liberty to accept or reject them. 
Such wholesalers were independent dealers 
and not subsidiaries of complainant. 


Among such representative’s other duties 
were assistance to retailers in displaying 
merchandise, acting as a good will am- 
bassador for complainant and its product, 
and generally acting in a liaison capacity 
on behalf of complainant between retailer 
and wholesaler. Respondents maintain that 
as a result of such conduct by its repre- 
sentative, complainant was doing business 
within this State and since it failed to 
qualify as required by statute is deprived 
of the right to use this Court to enforce 
these contracts. 


The determination of what constitutes 
doing business within a state depends to 
some extent on the purpose of the inquiry. 
If the issue is whether the corporation is 
doing business in such manner and to such 
extent as to make it amenable to jurisdic- 
tion and service of process, the require- 
ments are of one sort. Where, however, the 
issue is whether or not to apply restrictive 
statutory provisions, consideration must be 
given to the provisions of 7-2-29 of the 
General Laws of Rhode Island, 1956, under 
which the statutory provisions hereinbefore 
referred to are made non-applicable where 
the foreign corporation does such business 
in this state under the constitution or laws 
of the United States. 


It has generally been held that solicita- 
tion of orders within the State for trans- 
mission to a foreign corporation without 
the state or for delivery to an affiliate within 
the state do not constitute doing business 
therein. In Berger v. Pennsylvania Railroad 
Company, 27 R. I. 583 (1906), our Court 
said at page 585: 


“The mere solicitation of business by 
agents of a foreign corporation is not 
such ‘doing business’ within the State as 
to subject the foreign corporation to the 
jurisdiction of the courts of the State in 
which the business is solicited.” 


In our opinion, such additional acts as 
may have been done by complainant’s repre- 
sentative were incidental to his solicitations 
and were not such as to warrant a finding 
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that the complainant was doing business 
within the state. 


[Termination Privilege] 


Section 5 of complainant’s fair trade con- 
tracts give to either party to such contract 
the right to terminate on ten days written 
notice to the other. Respondents have 
urged that this termination or cancellation 
privilege makes these contracts unenforce- 
able against them in this court. They have 
cited numerous authorities including the 
decision of our Supreme Court in Atlantic 
Refining Company v. Dudek, 53, R. I. 44 
(1932). There has also been brought to our 
attention the decision of Mr. Justice Curran 
of this court in the case of Bristol-Meyers 
Company v. Hyman Blazer, d/b/a, Equity 
Number 26577 wherein that learned justice 
dealing with a similar contract refused to 
grant injunctive relief. 

We find the decision in the Dudek case 
clearly distinguishable. Injunctive relief was 
there denied, not because of any right of 
termination in the complainant, but because 
the agreement there in issue lacked mu- 
tuality, the complainant not being bound 
“to do anything, while the respondent must 
buy large quantities or pay liquidated dam- 
ages for not doing so”. 

We have examined the authorities sub- 
mitted by the respondents and find them 
not in point. Respondents rely largely on 
Section 377 of the Restatement of Contracts 
which lays down the rule that equity will 
not decree specific enforcement of a con- 
tract against a party who has the power of 
termination. The issue here involved is 
the enforceability under a statute of a 
contract by a party who has the right to 
cancel. Section 376 of the Restatement pro- 
vides that: 


“Specific enforcement will not be denied 
in favor of a party merely because he has 
a power to terminate the contractual ob- 
ligation * * *” (Italics by the Court) 


It is obvious that specific enforcement would 
not here be decreed against a signer of the 
fair trade contract since such signer could 
thereafter merely by giving ten days notice 
of termination substantially nullify the 
effect of the decree. 


Such reasoning, however, does not apply 
where the contract is being enforced by the 
party having the right to terminate. While 
it may seem harsh to decree enforcement 
against a nonsigner under conditions where 
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there would be no equitable remedy against 
a signer having the right to terminate, re- 
course is with the legislature. 


[Relevant Fair Trade Act] 


Having found that this is a New Jersey 
contract, we are required to consider re- 
spondents’ further contention that absent 
proof as to the existence of a Fair Trade 
Law in New Jersey, relief must be denied 
complainant. It is clear, as respondents have 
argued, that the law of the place of con- 
tracting determines the validity of a con- 
tract. Enforceability of the contracts here 
involved, however, is dependent on the Fair 
Trade Act of this state and not on the ex- 
istence or non-existence of a similar statute 
in New Jersey. Complainant’s action is 
brought under and pursuant to the Fair 
Trade Act of this State. Complainant al- 
leges in paragraph Second of its Bill of 
Complaint: 


“This is an action arising under the 
Rhode Island Fair Trade Act (Chapter 
2427, Public Laws, 1936 and Chapter 393, 
Rhode Island General Laws of 1938, as 
amended).” 


Cited 1958 Trade Cases 
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We are not concerned therefore with what 
the New Jersey fair trade law may be and 
whether or not the courts of that state 
recognize non-signer provisions. Our con- 
cern, if any, is whether the contract itself 
is valid under New Jersey Law and in that 
regard the Law of New Jersey, in the 
absence of evidence thereof, must be pre- 
sumed to be the same as the law of this 
state. The Columbian National Life In- 
surance Company v. Industrial Trust Com- 
pany, et al.,57 R. I. 468 (1937). 


The respondents have also urged that re- 
lief be denied complainant because of its 
failure to prove that it had been damaged. 
A sufficient answer to this contention is 
that the sworn bill alleges serious injury 
and damage to complainant. 


[Injunctions Granted] 


For the reasons and upon the grounds 
hereinabove indicated the motion to dismiss 
is denied and the temporary injunction may 
issue. 


Decree may be entered accordingly. 


[7 69,196] Miami Drive-In Theatre, Inc. v. Paramount Pictures Corporation, et al. 
In the United States District Court for the Southern District of New York. Civil 


No. 106-94. Filed November 18, 1958. 


Sherman and Clayton Antitrust Acts 
Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Dismissal of Actions—Default for Want of Prosecution—Vacating Default—Excusable 
Neglect.—An order dismissing a plaintiff’s treble damage action with prejudice after its 
failure to comply with a prior order of the court to file a note of issue for trial within a 
specified time was vacated on the ground that it was not the present policy of the Fed- 
eral courts to dismiss a litigant’s complaint on a mere technicality. 


See Private Enforcement and Procedure, Vol. 2, J 9013.440. 

For the plaintiff: Kleeberg & Greenwald. 

For the defendants: Louis Phillips; Jerome B. Golden; E. W. Perkins; Phillips, Nizer, 
Benjamin & Krim; Schwartz & Frohlich; Donovan, Leisure, Newton & Irvine; Adolph 
Schimel; and Benjamin Melniker. 
of the Paramount Pictures anti-trust pros- 
ecutions. 


Memorandum 
[Nature of Action] 


Bryan, District Judge [In full text]: This 
action for treble damages and injunctive 
relief under 15 U. S. C. §§$1, 2, 15, 16, 22 
and 26, was commenced on January 6, 
1956. It is one of the motion picture thea- 
tre cases based on alleged unlawful dis- 
crimination as to “runs” which arises out 


[Prior Order] 


On May 19, 1958 counsel appeared be- 
fore me on the review calendar call pur- 
suant to notice given under General Rule 
21 of the rules of this court, since more 
than two years had elapsed since the ac- 
tion was started and no note of issue had 
been filed by the plaintiff. The notice 
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stated that an attorney familiar with the 
case and authorized to act must appear and 
that “the rule will be strictly enforced and 
your case may be dismissed for lack of 
prosecution”. 


On the call of the review calendar coun- 
sel for the plaintiff stated that they needed 
additional time for preparation, including 
the service of demands for admissions upon 
the various defendants and the securing of 
replies thereto, and on their plea for time 
in which to do this I directed that a 150 
day order be issued. The order, dated 
May 19, 1958, provided that the plaintiff 
should file a note of issue for trial or take 
other action to obtain a determination 
within 150 days, and that if such action was 
not taken the case might be dismissed 
without further notice for want of pros- 
ecution. 


[Failure to Comply—Dismissal] 


Plaintiff's counsel were duly notified by 
the clerk of the entry of this order, pursuant 
to Rule 77(d), F. R. C. P. The plaintiff 
failed to file a note of issue within the 150 
day period provided by the order of May 
19. Thereupon the defendants made er 
parte application for the dismissal of the 
action for failure to comply with the 150 
day order and an order was entered on 
October 22, 1958 dismissing the action with 
prejudice. Notice was duly given to the 
plaintiff of the entry of the order of dis- 
missal by the clerk. 


[Motion to Vacate Default] 


As soon as plaintiff received such notice 
it made a motion, returnable on November 
6, 1958, to be relieved of its default and 
to vacate the order of dismissal, pursuant 
to Rule 60(b), F. R. C. P., upon the ground 
that the order of dismissal resulted from 
“mistake, inadvertence, surprise and excus- 
able neglect” on the part of plaintiff’s counsel. 


[Excusable Neglect] 


The plaintiff is represented by a number 
of Boston counsel who claim that they are 
not familiar with the rules of this court and 
that they were unaware that the 150 day 
order required the filing of a note of issue 
before the date of its expiry. Plaintiffs 
attorney of record is a member of the bar 
of the State of New York who now has 
his offices in Boston and who has desig- 
nated a member of the bar of this court, 
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having an office in this district, upon whom 
service of papers might be made pursuant 
to General Rule 4. The attorney of record 
is not, however, a member of the bar of 
this court. The failure of the various Bos- 
ton lawyers representing the plaintiff to 
familiarize themselves with the require- 
ments of the rules of this court, or even 
to take the trouble to examine the 150 day 
order after they were notified that it had 
been entered, is certainly egregious neglect. 
Whether or not it is excusable neglect or in- 
advertence within the meaning of Rule 
60(b) which would induce this court in its 
discretion to relieve plaintiff from the effect 
of the order of dismissal, is the question 
which is presented. 


[Diligent Prosecution] 


The purpose of General Rule 21, and of 
the calling of the review calendar is to 
clear from the overly congested docket of 
this court cases which have not been dili- 
gently prosecuted. The plaintiff here claims 
that its case does not fall in this category 
since it had been actively, though somewhat 
sporadically, engaged since its commence- 
ment in various pre-trial proceedings by 
way of interrogatories, depositions and dis- 
covery. It also asserts that at the call 
of the review calendar it stated that it was 
practically ready for trial except for the 
admissions it desired to elicit from the 
defendants, and that it had every intention 
of proceeding to trial as soon as such ad- 
missions were obtained. 


Counsel point to the fact that during the 
period when the 150 day order was in effect 
they had been in communication with coun- 
sel for the defendants regarding the pro- 
posed demands for admissions and that in 
fact demands for admissions had been 
served a few days before the 150 day order 
expired. It is claimed that counsel for the 
plaintiff were under the impression that 
this was the sole purpose of the 150 day 
order and that they were under the mis- 
apprehension that they had fully complied 
with it by serving these demands before 
the expiration of the period of limitation. 


[Good Cause of Action] 


It appears from its moving papers that 
the plaintiff’s cause of action is by no means 
merely frivolous and enough is shown to 
indicate that it may have a good and meri- 
torious cause of action. 
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] The defendants, while denying that there 
is any liability at all, have made no show- 
ing to the contrary. Nor do they claim that 
the plaintiff has not been reasonably dili- 
gent in prosecuting its action. Defendants 
stand upon the technical proposition that 
mere failure of counsel to familiarize them- 
selves with the rules is not mistake, in- 
advertence or excusable neglect within the 
meaning of Rule 60(b). 


[No Prejudice] 


Defendants do not question the fact that 
the plaintiff moved promptly to reopen its 
default immediately upon receiving notice 
of the entry of the order of dismissal. Nor 
do the defendants show that any prejudice 
resulted to them by reason of the failure to 
file a note of issue within the stipulated 150 
day period, other than some slight delay 
in bringing the case to trial. There is no 
suggestion that the failure to file the note 
of issue was in any way a deliberate dilatory 
tactic. 


[Hardship of Dismissal] 


While I cannot condone the astonishing 
failure of the plaintiff’s counsel to familiar- 
ize themselves with the rules of this court 
in a litigation which was being conducted 
here, nevertheless it is not the present policy 
of the federal courts to deny to a litigant 
who may have a meritorious cause of action 
his day in court, and to dismiss his com- 
plaint on the merits on a mere technicality. 

This appears to be a substantial lawsuit 
and the time and money spent by plaintiff 
and its counsel in this litigation indicates 
that it is being prosecuted in good faith. I 
see no indications here of neglect to prose- 
cute or deliberately delay within the policy 
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of General Rule 21. The hardship to the 
plaintiff which would result in the final dis- 
missal without any chance to be heard on 
the merits is indeed a harsh result. I do 
not feel that under these circumstances the 
plaintiff should be deprived of his day in 
court. 
[Conditions] 


The court undoubtedly has the power in 
its discretion to relieve the plaintiff from 
its default. See Soriano v. American Liberty 
Sus iGorps D. ssh. DimPenn. 13vhaRaD: 
455; Weller v. Socony Vacuum Oil Co., 
DECKS DF NITY ANZ ha RA DS 158n Ce 
Benton v. Vinson, Elkins, Weems and Searls, 
2 Cir., 255 F. 2d 299. It seems to me that 
this is a case where such discretion should 
be exercised in the plaintiff’s favor but only 
upon the following conditions: 

(1) That the plaintiff file a note of issue 
complying with the rules of this court with- 
in 5 days from the date of the order to be 
entered on this motion. 

(2) That the plaintiff or his counsel pay 
to the defendants the sum of $350 as costs 
of this motion to open the default. Since 
the neglect which necessitated the motion is 
that of counsel and not of plaintiff itself, it 
would seem that this sum should be paid 
by counsel rather than by plaintiff. 

(3) That plaintiff immediately substitute 
an attorney duly admitted to practice in this 
court for his present attorney. 


[Dismissal Vacated] 


An order shall be settled on notice pro- 
viding that the order of dismissal shall be 
vacated and the action placed on the trial 
calendar upon compliance with the stated 
conditions. 
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In the United States District Court for the District of Columbia. 


4482-56. Dated November 21, 1958. 


Civil Action No. 


Gane No. 1309 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Milk Producer Association’s Acquisition of Assets 
of Dairy—Legality—Effect on Competition—An association of milk producers violated 
Section 7 of the Clayton Act when it acquired the assets of a dairy. The association acted 
as the marketing agency for nearly 2000 dairy farmers. Most of the milk was eventually 
sold to dealers in the Washington Metropolitan area, consisting of the District of Columbia 
and nearby Maryland and Virginia. A considerable quantity of milk supplied by the 
association to its customer-dealers was resold to the Government. The dairy, the fourth 
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largest in the area, was an independent concern and did not buy from the association but 
procured its supply of milk directly from approximately 122 farmers who did not sell to 
the association. The dealer sold to the Government over 47 per cent of all Government 
purchases as against about 45 per cent supplied by dealers who purchased from the 
association. After the acquisition, the association undertook the retail business previously 
conducted by the dairy, in addition to continuing its functions as a wholesaler. 

The acquisition of the dairy by the association tended to lessen competition in the 
milk industry in the area. It diminished competition for the purchase of milk from 
producers by eliminating one large independent purchaser; it reduced competition for 
sales to the Government by excluding a rival that had been in the habit of cutting prices 
and under-bidding dealers who bought from the association; and it tended to create a 
monopoly by concentrating a larger proportion of the milk supply reaching the area in the 
hands of the association, thereby augmenting the association’s control or, at least, 
influence on the market. The association did not achieve a complete monopoly; however, 
the law is not aimed only at complete monopolies or directed solely at the elimination 
of all competition. It is sufficient if the acquisition tends to lessen competition or tends 
to create a monopoly. Among other things, the court noted that evidence indicated that 
the price paid for the assets was far in excess of the actual and intrinsic value of the 
property purchased, 


See Acquisitions of Stock or Assets, Vol. 1, § 4207.550, 4207.575, 4207.800. 


Acquisitions of Stock or Assets—Milk Producer Association’s Acquisition of Stock 
of Dairy—Acquisition of Failing Company—Legality.—An association of milk producers 
did not violate Section 7 of the Clayton Act when it acquired the capital stock of two 
companies which operated a dairy. At the time of the acquisition, the two companies 
were hopelessly insolvent and were deeply in debt. The association was a very large 
creditor, for an amount exceeding $300,000, for unpaid milk bills. One of the companies 
was on the brink of bankruptcy. The acquisition of capital stock of a failing company 
is not within the ban of Section 7 of the Clayton Act. While the statute does not 
expressly so provide, this conclusion is inherent in the statutory provision because the 
acquisition of a failing company that is on the verge of going out of business cannot 
result in lessening competition or in creating a monopoly. 


See Acquisitions of Stock or Assets, Vol. 1, { 4207.100. 


Acquisitions of Stock or Assets—Enforcement of Section 7, Clayton Act—Department 
of Justice—Specific Relief—Divestiture of Assets and Cancellation of Contracts—Where 
the acquisition of the assets of a dairy by a milk producers’ association was found to 
be violative of Section 7 of the Clayton Act, the court ruled that a judgment will be 
entered directing (1) the association to divest itself, within a reasonable time, of all assets 
acquired from the dairy, (2) the cancellation of all contracts ancillary to the acquisition, 
and (3) the association to file reports setting forth what steps are being taken to carry out 
the judgment. 


See Acquisitions of Stock or Assets, Vol. 1, { 4209, 4209.550; Department of Justice 
Enforcement and Procedure, Vol. 2, § 8233.700. 


Acquisitions of Stock or Assets—Effect of Acquisitions on Competition—Time at 
Which Legality Tested—tIn determining the legality of the acquisition of the assets 
of a dairy by a milk producers’ association, the court noted that it was not confronted 
with the question of whether the legality of the acquisition should be judged by the 
situation existing as of the time of the institution of the suit or as of the date of the 
acquisition. In the instant case, the Government contended that the acquisition was 
illegal as of its date as well as of a subsequent time. The court was called upon to 
determine the issues as of the date of the original transaction and in the light of subse- 
quent events. Also, the Government action was brought within a reasonable time after 


the acquisition. The acquisition took place in July, 1954, and the action was filed in 
November, 1956, 


See Acquisitions of Stock or Assets, Vol. 1, J 4207.650. 
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Acquisitions of Stock or Assets—Effect of Acquisitions on Competition—Factors in 
Determining Effects of Acquisition—Relevant Market.—In determining the legality of the 
acquisition of assets of a dairy by a milk producers’ association, the court found that the 
Washington Metropolitan area, which consisted of the District of Columbia and nearby 
Maryland and Virginia, constituted a separate market for the retail distribution of milk. 
The association was an agricultural cooperative, having as members nearly 2000 dairy 
farmers, most of whom were located in Maryland and Virginia. The association acted as 
the marketing agency for the farmers, and most of the milk was sold to dealers in the 
Washington Metropolitan area. The dairy also operated in the area. 


See Acquisitions of Stock or Assets, Vol. 1, § 4207.425. 


Acquisitions of Stock or Assets—Evidence of Motive or Intent—Relevancy.—In a 
Government action challenging the legality of the acquisition of the assets of a dairy by 
a milk producers’ association, the court ruled that while the Government is not required 
to establish the association’s motive or intent in entering into the transaction, never- 
theless, evidence of motive or intent is admissible as it may possibly cast an illuminating 
light on what actually transpired. ad 


See Acquisitions of Stock or Assets, Vol. 1, § 4205.650. 


Acquisitions of Stock or Assets—Applicability of Section 7, Clayton Act—Horizontal 
and Vertical Acquisitions.—In determining the legality of an acquisition, the court noted 
that Section 7 of the Clayton Act, as amended in 1950, became sufficiently comprehensive 
and inclusive so as to bring under its ban both horizontal and vertical acquisitions. “In 
this connection it might be said that by ‘horizontal’ acquisition is meant the acquisition 
or control of one competitor by another; while the word ‘vertical’ is applied to an acquisi- 
tion or control by a concern in one echelon, of a concern in another echelon in the same 
line of trade or commerce, such as a transaction between a manufacturer and a jobber 
or between a wholesaler and a retailer or between a manufacturer or dealer and a 
customer.” 


See Acquisitions of Stock or Assets, Vol. 1, J 4205.410. 


Acquisitions of Stock or Assets—Applicability of Section 7, Clayton Act—Transac- 
tions Consummated Pursuant to Authority Given by Secretary of Agriculture—Scope 
of Statutory Exemption.—The acquisition of the assets of a dairy by a milk producers’ 
association was not exempted from the prohibitions of Section 7 of the Clayton Act under 
the proviso of Section 7 which states that nothing contained in the section shall apply to 
transactions duly consummated pursuant to authority given by the Secretary of Agri- 
culture under any statutory provision vesting such power in such Secretary. The asso- 
ciation introduced evidence to the effect that it applied to a Government financial 
institution for a loan to: enable it to acquire the assets of the dairy and that the loan 
was granted, and that the Marketing Division of the Farmer Cooperative Service of the 
Department of Agriculture looked into the desirability of the transaction and expressed 
a favorable opinion. It was held that there was no statutory provision empowering the 
Secretary of Agriculture to approve any transaction of the type involved in the case, and 
that the transaction was not authorized either by the Secretary of Agriculture or by 
anyone acting in his behalf. 


See Acquisitions of Stock or Assets, Vol. 1, 14205; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8229.625. 

For the plaintiff: Joseph J. Saunders, Edna Lingreen, Joseph E. Waters, and A. 
Duncan Whitaker, all of the Department of Justice, Washington, D. C. 

For the defendant: Herbert A. Bergson, William J. Hughes, Jr., Daniel H. Margolis, 
Daniel J. Freed, and Nicholas J. Chase, all of Washington, D. C. 

For prior opinions of the U. S. District Court, District of Columbia, see 1958 Trade 
Cases J 69,161 and 1957 Trade Cases {| 68,785. 
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Opinion 
[Antitrust Charges] 


ALEXANDER Hotrtzorr, District Judge [Jn 
full text]: This is a civil action brought 
by the United States against the Maryland 
and Virginia Milk Producers Association, 
Incorporated, under the antitrust laws, for 
injunctive and similar relief. While the 
complaint, which relates to the milk in- 
dustry in the Washington Metropolitan 
area, is not technically divided into separate 
counts, it in effect sets forth three separate 
claims for relief or causes of action. The 
first cause of action charges an attempt to 
monopolize interstate trade and commerce 
in supplying milk for resale as fluid milk 
in the Washington Metropolitan area, com- 
prising the District of Columbia and nearby 
regions of Maryland and Virginia. This 
cause of action is based on Section 2 of 
the: Sherman w\cty 15. Us 1S. Gms fe ebhe 
second cause of action charges a combina- 
tion and conspiracy to eliminate and fore- 
close the competition above-mentioned by 
making and carrying out a contract for the 
transfer to the defendant of substantially 
all of the assets of a concern known as 
Embassy Dairy, Incorporated, which is a 
retail outlet for milk in the area. This 
cause of action is predicated on Sections 1 
and (3: Of the ssherman ect. 15 (Wense G- 
§§ 1, 3. The third cause of action which 
has been the subject matter of the present 
section of the trial, charges that the defend- 
ant on July 26, 1954, acquired substantially 
all of the assets of Embassy Dairy, Incor- 
porated, and that the effects of this acquisi- 
tion have been or may be substantially to 
lessen competition or to tend to create a 
monopoly in the production and sale of 
milk to dealers in the Washington Metro- 
politan area. This cause of action further 
charges that, with the same effect, the de- 
fendant on December 6, 1957, purchased 
and acquired all of the outstanding capital 
stock of Richfield Dairy Corporation and 
Simpson Brothers, Incorporated, which op- 
erated the Wakefield Dairy. This cause 
of action is founded on Section 7 of the 
Clayton Act, 15 U, S, Cesis,: “Khe per 
tinent provision of that section is found in 
its first paragraph, and reads as follows: 


“No corporation engaged in commerce 
shall acquire, directly or indirectly, the 
whole or any part of the stock or other 
share capital and no corporation subject 
to the jurisdiction of the Federal Trade 
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Commission shall acquire the whole or 
any part of the assets of another cor- 
poration engaged also in commerce, where 
in any line of commerce in any section 
of the country, the effect of such acquisi- 
tion may be substantially to lessen com- 
petition, or to tend to create a monopoly.” 


[Prior Ruling] 


The defendant is an agricultural coopera- 
tive association, having as members nearly 
two thousand milk producers, that is, per- 
sons operating dairy farms at which milk 
is produced. As an affirmative defense the 
defendant pleaded that it is immune and ex- 
empt from prosecution under the antitrust 
laws under Section 6 of the Clayton Act, 15 
U. S. C. $17, and Section 1 of the Capper- 
Volstead Act, 7 U. S. C. §291. The Court 
directed a separate trial of this affirmative de- 
fense. The outcome of the separate trial was 
that. the Court reached the conclusion that the 
defense of immunity was valid as to the first 
cause of action, on the ground that activi- 
ties of agricultural cooperative associations 
are expressly exempted by statute from 
prosecution under the antitrust laws, either 
in criminal or civil proceedings. The Court 
further held, however, that this immunity 
does not extend to contracts or combina- 
tions involving, in addition to agricultural 
cooperatives, any person or concern that is 
not an agricultural cooperative association 
and, therefore, not entitled to exemption. 
On this basis, the Court held that the de- 
fense of immunity did not apply to the 
second and the third causes of action. The 
Court further held that the Capper-Volstead 
Act did not exempt agricultural coopera- 
tive associations from the provisions of 
Section 7 of the Clayton Act, to which 
reference has been made. 


After a short recess, the trial was then 
resumed as to the third cause of action, 
and has just been concluded. The Court 
might observe at this juncture that, as a 
result of the efforts of counsel and the 
commendable cooperation between them, 
the various discovery weapons provided by 
the Federal Rules of Civil Procedure have 
been used in this litigation to-the utmost 
extent. Requests for admissions numbering 
1624 were submitted by the plaintiff and 
211 such requests were submitted by the 


defendant. The great majority of these 
requests resulted in admissions.  Inter- 
rogatories were used to a_ considerable 


degree and stipulations were made as to 
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authenticity of documents. In addition, 
numerous stipulations of facts were entered 
into, some at a series of pretrial hearings 
and others outside of the courtroom. The 
result of this enlightened course of proce- 
dure has been that the factual disputes have 
been reduced to a minimum and the amount 
of evidence introduced at the trial was 
greatly diminisked in volume, thereby shorten- 
ing the trial by a considerable extent. 


[Clayton Act, Sec. 7] 


The issues arising out of the third cause 
of action are now before the Court for 
decision. Section 7 of the Clayton Act, 
which has been heretofore quoted, as origi- 
nally enacted was limited to acquisitions 
of capital stock. By an amendment en- 
acted on December 29, 1950, the Act was 
extended so as to cover acquisitions of 
assets as well. In addition, the amendment 
generally broadened the phraseology of the 
statute. In 1950 it became sufficiently com- 
prehensive and inclusive in its terms so as 
to bring under its ban both horizontal and 
vertical acquisitions, either of capital stock 
or of assets of other concerns. In this con- 
nection it might be said that by “horizontal” 
acquisition is meant the acquisition or con- 
trol of one competitor by another; while 
the word “vertical” is applied to an acqui- 
sition or control by a concern in one eche- 
lon, of a concern in another echelon in the 
same line of trade or commerce, such as a 
transaction between a manufacturer and a 
jobber or between a wholesaler and a re- 
tailer or between a manufacturer or dealer 
and a customer. 


[Supreme Court's Interpretation] 


The statute was construed recently by 
the Supreme Court in United States v. E. !. 
duPont de Nemours & Company, [1957 Travr 
CASES hOCi7 264, GOs. Li Sy DOO, Line facts 
of that case were unique. In 1917 duPont 
& Company acquired a considerable block 
of stock of General Motors Corporation. 
Obviously, the two corporations were not 
competitors and were not engaged in the 
same line of business. DuPont and Com- 
pany, however, was selling certain com- 
modities, such as fabrics, that were used 
in the manufacture of automobiles. Among 
the customers for these products was Gen- 
eral Motors Corporation. The latter pur- 
chased some of these products from duPont 
and some from other manufacturers and 
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dealers. In 1949 the Government brought 
a civil suit attacking the stock acquisition 
on the ground that it violated Section 7 of 
the Clayton Act, in that it tended to lessen 
competition between duPont and _ other 
dealers in similar products, all of whom 
were selling or endeavoring to sell their 
goods to General Motors Corporation. The 
Court held that the transaction violated 
Section 7 of the Clayton Act. 


In discussing the construction to be 
accorded to the statute, the Court held 
that it was immaterial whether actual re- 
straints or monopolies in fact resulted from 
a merger or an absorption condemned by 
the Clayton Act or in fact whether there 
was actually a substantial lessening of com- 
petition. The Court went even further and 
held that it was immaterial whether a sub- 
stantial lessening of competition was in- 
tended. The test formulated in the duPont 
case was whether there was a reasonable 
probability that a substantial lessening of 
competition or a monopoly might result 
from the acquisition by one corporation of 
the capital stock or the assets of another 
corporation. On this point the Court said, 
at page 589: 

“The Section is violated whether or 
not actual restraints or monopolies, or 


the substantial lessening of competition, 
have occurred or are intended.” 


In order to be within the ban of the 
statute, it is, of course, necessary that 
there be reasonable probability of a lessen- 
ing of competition or the creation of a 
monopoly within an area of effective com- 
petition. The market affected must be 
substantial and it must appear that com- 
petition may be foreclosed in a substantial 
share of that market. The Court expressly 
held that the Act applies both to horizontal 
and to vertical acquisitions. 


So, too, the Court also indicated that the 
fact that all concerned acted honorably and 
fairly, each in the honest conviction that 
his actions were in the best interests of 
his own company, and without any design 
to overreach anyone, does. not defeat the 
right of the Government to relief. Finally, 
the Court held, for the purposes of the case 
before it, that the test was whether at the 
time of the institution of the suit, and not 
necessarily at the time of the acquisition 
of the capital stock or assets, there was 
reasonable probability that the transaction 
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was likely to result in the condemned 


restraints. 


It must be observed that the duPont case 
was decided by a vote of four to two, with 
three members of the Court abstaining 
from participation. A query, therefore, 
arises whether this decision should be re- 
garded only as res judicata as between the 
parties to it or whether it sets forth binding 
principles as well on the basis of stare 
decisis. We do not have the views of any 
five members of the Court on the questions 
decided in the duPont case. 


The biggest bone of contention in that 
case, however, was whether the legality of 
the acquisition challenged by the Govern- 
ment may be judged by the situation exist- 
ing as of the time of the institution of the 
suit instead of as of the date of the transac- 
tion. In the duPont case suit was instituted 
over thirty years subsequently to the trans- 
action assailed by the Government. In this 
respect the case, if it should become a bind- 
ing precedent, introduces a far-reaching 
innovation and a novel doctrine into the 
law, since ordinarily the validity of a per- 
son’s acts or transactions is determined as 
of the date when they are performed or 
consummated and when the cause of action 
arises rather than as of some later time 
fortuitously or arbitrarily selected by the 
institution of suit. Fortunately, this is a 
question that does not concern us in the 
instant case, since here the Government 
contends that the challenged transaction 
was illegal as of its date, as well as of a 
subsequent time, and the Court is called 
upon to determine the issues as of the date 
of the original transaction and, of course, 
in the light of subsequent events. More- 
over, unlike the suit in the duPont case, in 
this instance the action was brought within 
a reasonable time after the challenged 
transaction. The accused merger took place 
on July 26, 1954, and the original complaint 
in this case was filed on November 21, 1956. 


(Market Area—Defendant] 


Going on to the facts that must govern 
the disposition of this controversy, the case 
relates to the Washington Metropolitan 
area, as has been stated, which consists of 
the District of Columbia and nearby Mary- 
land and Virginia. This area constitutes 
a separate market for the retail distribution 
of milk. The defendant, Maryland and 
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Virginia Milk Producers Association, In- 
corporated, is a Maryland corporation, hav- 
ing its principal office in the District of 
Columbia. As has been stated, it is an 
agricultural cooperative association, having 
as members nearly two thousand dairy 
farmers, most of whom are located in Mary- 
land and Virginia. The milk is delivered 
by the members to the defendant, which 
acts as the marketing agency for them. 
Most of the milk is sold eventually to 
dealers in the Washington Metropolitan 
area. The defendant also owns a plant at 
which it transforms surplus milk into vari- 
ous milk products, such as ice cream and 
powdered milk. The net worth of the 
defendant corporation is approximately five 
million dollars. 


[“Blend” Price] 


For the purpose of determining the price 
to be charged to customers and the price 
to be paid by the Association to its mem- 
bers, the milk is divided into three cate- 
gories. So much as is resold to the ultimate 
consumers in liquid form is placed in Class 
I; so much as is converted into cream or 
cottage cheese forms Class II; and the 
balance, known as surplus milk, which is 
transformed into other by-products, such 
as ice cream and powdered milk, is de- 
nominated Class III. The commodity in 
Class I and Class II is known in the trade 
as fluid milk. Different prices are charged 
to the customer for milk in each of the 
three groups, Class I receiving the highest 
and Class III receiving the lowest price. 
Since all milk delivered to the Association 
by its members forms a single pool, figura- 
tively speaking, out of which all sales are 
made, it is impossible to allocate specific 
quantities to each of the three classes out 
of each member’s contribution. Accord- 
ingly, a so-called “blend” price is ascer- 
tained on the basis of the proportions of 
total sales made by the Association in each 
class out of the aggregate amount sold 
during a specified period. The Association 
then pays its members on the basis of the 
“blend” price, after deducting a percentage, 
of course, for its maintenance and operating 
expenses. Manifestly, the more milk that 
can be sold in Class I and the less in Class 
III, the greater will be the “blend” price 
and the more profitable the returns to the 
members. 
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[Government Purchases] 


A considerable quantity of milk supplied 
by defendant to its customer-dealers was 
resold to the Government for use by per- 
sonnel at Government establishments within 
the Washington Metropolitan area, such as 
military and naval stations, Government 
hospitals, and other institutions. These 
sales were made by contracts based on 
competitive bidding. This aspect of the 
industry, though minor in proportion, was 
nevertheless of some importance, as Gov- 
ernment purchases in the market amounted 
to about two million dollars a years. 


[Share of Market] 


In the Washington Metropolitan area 
approximately 86 per cent of all sales of 
fluid milk to dealers were made by the 
defendant, and about 45 per cent of sales 
to Federal establishments were made by 
dealers who procured their supply from the 
defendant. There were about a dozen 
dealers, or dairies as they are sometimes 
called, in the area. All but four purchased 
the bulk of their supply of fluid milk from 
the defendant. Among them were the three 
largest dairies. Embassy Dairy, Incorpo- 
rated, the fourth largest, was an independ- 
ent concern and did not buy from the 
defendant but procured its supply directly 
from farmers who, in turn, did not sell to 
the defendant. Wakefield Dairy, a smaller 
establishment, followed the same course as 
Embassy. 


Embassy sold to Federal installations 
over 47 per cent of all Government pur- 
chases as against about 45 per cent supplied 
by dealers who, in turn, purchased from 
the defendant. Embassy obtained such a 
large share of the Government business 
by cutting prices and frequently submitting 
bids lower than those of defendant’s dealer 
customers. Embassy bought its milk from 
about 122 independent dairy farmers, as 
against the almost 2000 farmers who were 
members of the defendant Association. The 
purchases of Embassy for resale as fluid 
milk amounted to about 9.5 per cent of 
the milk supply reaching the Washington 
Metropolitan area. 


[Motive or Intent] 


In the spring of 1954 negotiations were 
initiated between the defendant and Em- 
bassy Dairy, Incorporated, for the acquisi- 
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tion of all of the assets of Embassy Dairy 
by the defendant Association. While the 
Government is not required to establish the 
defendant’s motive or intent in entering into 
this transaction, nevertheless, evidence of 
motive or intent is admissible as it may 
possibly cast an illuminating light on what 
actually transpired. Chief Justice Hughes 
said, in Texas & N. O. Railroad Co. v. 
Railway Clerks, 281 U. S. 549, 559, that: 


“Motive is a persuasive interpreter of 
equivocal conduct.” 


In memoranda not intended for public 
consumption but evidently prepared for 
private circulation among the directors and 
members of the Association, as well as for 
submission to a financial institution from 
which it was desired to borrow money 
needed to consummate the transaction, the 
defendant’s general manager frankly, can- 
didly, and without guile or equivocation 
and without attempt at euphemism, set forth 
the aims of those who were guiding the 
destinies of the Association. 


In a memorandum dated May 9, 1954, 
which was introduced in evidence as Plain- 
tiff’s Exhibit 22, he said: 


“As of April 1, 1954, 1926 farmers were 
members of the Association. These 1926 
farmers were shipping approximately 
208,000 gallons of milk daily, which is 
better than 90 per cent of the entire 
Metropolitan Washington milk supply. 
The average farmer markets in excess of 
100 gallons of milk daily.” 


Again, he said, in the same memorandum: 


“The Association’s customers are the 
large retail dairies in the Washington 
Metropolitan area. However, from time 
to time it happens that these dairies do 
not absorb the entire amount of milk de- 
livered by the members. In this event the 
Association undertakes to sell this excess 
in other markets. This excess is a nor- 
mal incident to the operation of the 
cooperative, the reason being that in order 
to be sure of an adequate supply it must 
maintain an excess over and above past 
average requirements.” 


Further, he stated: 


“We believe that the net return to the 
members is superior to that in any other 
market, costs of production being taken 
into consideration.” 


In the same memorandum he said: 


“The benefits expected from the acqui- 
sition of Embassy Dairy are as follows: 
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“1, Elimination of bootlegging, Le., 
bringing in cheap uninspected ‘distress’ 
milk from other markets.” 

“2. The elimination of this ‘bootleg’ 
milk will allow our own milk to replace 
it, to the great increase of the blend 
price.” 


I will skip Number 3 as. immaterial. 


“4. Increase in members estimated at 
60 to 70 new producers (now selling to 
Embassy). 

“Embassy Dairy does between 8 and 9 
million dollars annual business, which 
business the Association will get and in 
large part retain. Assuming, however, it 
loses some of this business, it will lose it 
to other local dairies who buy from the 
Association and so the Association would 
retain the sale of this milk.” 


And finally this memorandum makes the 
following significant statement: 


“The purchase of Embassy Dairy will 
eliminate a disturbing influence which 
has been a thorn in the side of the Asso- 
ciation for many years, which the local 
Health authorities apparently have been 
unable to control. Acquisition of Em- 
bassy Dairy cannot be other than helpful 
and profitable to the Association.” 


A memorandum dated June 2, 1954, also 
prepared by the general manager of the de- 
fendant, which has been introduced in evi- 
dence as Plaintiff's Exhibit 21, contained 
somewhat similar statements. The perti- 
nent portions read as follows: 


“The Embassy Dairy has for the past 
15 years been the major factor involved 


in the attempts to weaken and destroy 
the Milk Act of 1925.” 


After making some statements that are 
here immaterial, the writer goes on as 
follows: 


“In addition to being the leader in the 
attempts to circumvent and modify the 
Milk Act and the accompanying regula- 
tions, the dairy, through its ability to buy 
cheap milk both from unlicensed sources 
and from independent Washington pro- 
ducers, has cut into the market structure 
to the extent that they have taken con- 
siderable sales away from dealers buying 
milk through the Association. 

“As the result of their ability to under- 
buy the market and thus take away busi- 
ness from dealers purchasing their milk 
through the Association they have, as a 
result, reduced the Association’s Class I 
sales and therefore caused additional sur- 
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plus to the members of this Association. 
We estimate that this has amounted to 
about $700,000 a year loss in revenue to 
Association producers. 

“The effect upon the producer milk 
checks has not been limited to this loss 
of sales, but extends to even a greater 
amount to the contract milk bidding. 
There is aproximately 14,000 gallons of 
contract milk a day in this Metropolitan 
market. This milk would normally be 
classified as Class I and be sold to the 
distributors at the Class I price. As the 
result of the dairy’s ability to under-buy, 
therefore under-cut in their bidding, it 
has been necessary for the Association to 
drop the contract price to a competitive 
level, that is, to the price that Embassy 
is able to buy their milk.” 


And again the writer says: 


“By acquiring this dairy the Associa- 
tion can immediately pick up approxi- 
mately 8,000 gallons of milk sales for its 
members for which the dairy has been 
buying the milk from other than licensed 
producers on the market.” 


About six months after the transaction was 
consummated, the Secretary-Treasurer of 
the Association expressed similar sentiments 
in a letter that he wrote to an officer of a 
similar association in Detroit, Michigan. 
This letter, dated February 8, 1955, which 
was introduced in evidence as Plaintiff’s 
Exhibit 48, contains the following state- 
ment: 


“The first plant we ‘inherited’ in 1940 
was a small one that we had to take over 
as the result of bankruptcy. The second 
one which we have just taken over as of 
August 1, 1954, was one that we feel we 
had to buy for self protection; the former 
owners of which had repeated their ac- 
tivities once executed in the Chicago 
market and since 1930 in the Washington 
market to the extent that from our stand- 
point everyone in the distributing field 
would be happy to have them out of the 
market. It did give us an additional out- 
let for a sizable amount of milk which 
we did not have under prior conditions 
inasmuch as they were buying independ- 
ent milk.” 


[Acquisition of Assets] 


The negotiations between the defendant 
and Embassy Dairy, Incorporated, culmi- 
nated on July 26, 1954, by a conveyance of 
the assets of Embassy to the Association, 
including all of its tangible property, both 
real and personal, as well as intangible 
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assets. The Embassy Dairy then immedi- 
ately went out of business. The evidence 
indicates that the price paid by the Asso- 
ciation for the transfer was far in excess 
of the actual and intrinsic value of the prop- 
erty purchased. To be sure, the rosy prospects 
previously depicted did not materialize and 
the optimistic expectations of those in con- 
trol of the Association were not fully real- 
ized. Nevertheless, they were at least 
partially attained. Apparently the continued 
existence of several comparatively small 
dairies kept alive considerable competition 
in the industry. 


[Consequences of Acquisition] 


After the absorption Embassy by the de- 
fendant, the latter undertook the retail busi- 
ness previously conducted by Embassy, in 
addition to continuing the functions of the 
Association as a wholesaler. Many of the 
independent producers who had supplied 
Embassy were unable to find an outlet for 
their product in the Washington market 
unless they were willing to surrender their 
independent status and join the Associa- 
tion. Some of them, indeed, pursued the 
latter course, thereby augmenting the de- 
fendant’s membership. A large proportion 
of them, however, began to ship to a Bal- 
timore dealer. Thus, one result of the 
transaction was that a portion of the fluid 
milk supply was diverted from the Wash- 
ington to the Baltimore market, while an- 
other consequence was an increase in the 
amount of milk coming into the defendant’s 
hands. 

A still further sequel of the transaction 
was the elimination of the largest single 
outlet in the Washington Metropolitan area 
for milk produced by independent produc- 
ers. Immediately after the Embassy acqui- 
sition 91.7 per cent of the milk purchased 
by the Federal government originated di- 
rectly or indirectly from the defendant, as 
against 45 per cent that it had indirectly 
supplied previously. The Embassy Dairy 
was eliminated completely as a factor from 
this competitive business. 


[Proscribed Effects] 


Thus, the result of the acquisition of 
Embassy by defendant tended to lessen 
competition in the milk industry in the 
Washington market in more ways than 
one. It diminished competition for the 
purchase of milk from producers by elimi- 
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nating one large independent purchaser; it 
reduced competition for sales to Govern- 
ment establishments by excluding a rival 
that had been in the habit of cutting prices 
and under-bidding dealers who bought from 
the Association; and it tended to create a 
monopoly by concentrating a larger propor- 
tion of the mill supply reaching the Wash- 
ington area in the hands of the defendant, 
thereby augmenting the defendant’s control 
or, at least, influence on the market. 


It must, indeed, be observed that de- 
fendant did not achieve a complete monopoly, 
for several comparatively small independent 
dealers still stayed in the market and even 
prospered. The law, however, is not aimed 
only at complete monopolies or directed 
solely at entire elimination of all competi- 
tion, It is sufficient if the acquisition, 
merger, or absorption tends to lessen com- 
petition or tends to create a monopoly. 
The conclusion is inescapable that the 
transaction challenged by the Government 
in respect to the Embassy Dairy led to 
each of these consequences. Without doubt, 
the result was that the defendant enhanced 
its dominating position in the market, even 
though it did not attain complete control. 


It is argued by able counsel for the de- 
fendant that the acquisition of Embassy by 
the defendant did not reduce the number 
of dealers in the market but merely resulted 
in the substitution of another dealer for the 
one who had been eliminated, in that the 
business previously conducted by Embassy 
was taken over and continued to be oper- 
ated by the defendant, in addition to the 
defendant’s business as a wholesale dis- 
tributor. Ingenious as this line of reasoning 
is, it does not solve the problem. The 
transaction constituted much more than 
the replacement of one dealer by another. 
It was the absorption of the business of 
the largest independent dealer by the big- 
gest wholesaler in the area and combining 
the affairs of the two concerns into a single 
operation, thereby augmenting the influ- 
ence of the latter in the market and getting 
rid of a troublesome rival. 


So, too, it is no answer to say that milk 
prices in the area did not climb to a higher 
level subsequently to the transaction. Prices 
are affected and influenced by numerous 
imponderable factors, It is within the realm 
of possibility that prices might have fallen 
were it not for the acquisition of Embassy 
by the Association. The subject of price 
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fluctuations is a topic concerning which the 
Court cannot speculate. 


[Defense] 


As an affirmative defense the defendant 
invokes the last paragraph of Section 7 of 
the Clayton Act, which reads as follows: 


“Nothing contained in this section shall 
apply to transactions duly consummated 
pursuant to authority given by the Civil 
Aeronautics Board, Federal Communica- 
tions Commission, Federal Power Com- 
mission, Interstate Commerce Commission, 
the Securities and Exchange Commission, 
in the exercise of its jurisdiction under 
section 79 of this title, the United States 
Maritime Commission, or the Secretary 
of Agriculture under any statutory pro- 
vision vesting such power in such Com- 
mission, Secretary, or Board.” 


Stripping this provision of those portions 
that are not material to the issues in the 
case at bar, the pertinent language is re- 
duced to the following: 


“Nothing contained in this section shall 
apply to transactions duly consummated 
pursuant to authority given by the Sec- 
retary of Agriculture under any statutory 


provision vesting such power in such 
Secretary.” 
In support of this defense, defendant 


introduced evidence to the effect that it 
applied to a Government financial institu- 
tion, known as the Baltimore Bank for 
Cooperatives, for a loan to enable it to 
carry out the purchase of the Embassy 
assets and that after scrutinizing the merits 
of the proposed transaction the Bank made 
the loan requested by the defendant. The 
defendant further introduced evidence to 
the effect that the Marketing Division of 
the Farmer Cooperative Service of the 
Department of Agriculture looked into the 
desirability of the transaction and expressed 
a favorable opinion. 

This evidence does not sustain the de- 
fense, for two reasons. First, the statute 
above quoted exempts only such transac- 
tions as are consummated pursuant to au- 
thority given by the Secretary of Agriculture 
“under any statutory provision vesting such 
power in such Secretary”. Admittedly, 
however, there is no statutory provision 
empowering the Secretary of Agriculture 
to approve any transaction such as is in- 
volved here. Second, the transaction was 
not authorized either by the Secretary of 
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Agriculture or by anyone acting in_ his 
behalf. The acts and statements of Gov- 
ernment officials on which the defendant 
relies are not sufficient to constitute statu- 
tory sanction. Even if they should be deemed 
to be such representations as might form 
a basis for an estoppel as between private 
individuals, this circumstance cannot aid the 
defendant. It is elementary law that the 
Government cannot be estopped by state- 
ments or acts of any of its officers or agents. 
Authorities supporting this principle and 
applying it are legion. Suffice it to cite two 
old decisions of the Supreme Court from 
which the later authorities are derived and 
on which they are based, The Floyd Accept- 
ances, 7 Wall. 666, 676; and Wisconsin Cen- 
tral Railroad Co, v. United States, 164 U. S. 
190, 210. 


[Divestiture] 


The Court, therefore, concludes that the 
acquisition of the assets of Embassy Dairy, 
Incorporated, by the defendant, constituted 
a violation of Section 7 of the Clayton Act 
and that, consequently, judgment should be 
rendered compelling the defendant to divest 
itself of these assets and cancelling all con- 
tracts ancillary to the transaction. 


[Stock Acquisition] 


A different problem arises in connection 
with the acquisition of the capital stock 
of the Richfield-Wakefield Dairies. There 
are two concerns involved, one known as 
Richfield, the other one Wakefield. At the 
time in question, the Richfield Corporation 
was out of business, but owned and con- 
trolled the stock of Wakefield Corporation, 
or rather Simpson Brothers, Incorporated, 
which operated the Wakefield Dairy. The 
evidence establishes without contradiction 
that at the time when the capital stock of 
these two corporations was purchased by 
the defendant the two companies were hope- 
lessly insolvent and were deeply in debt. 
The defendant was a very large creditor, 
for an amount exceeding $300,000, for un- 
paid milk bills. The Wakefield Dairy was 
in fact on the brink of bankruptcy. 


[Acquisition of Failing Company] 


The acquisition of capital stock or assets 
of a failing corporation is not within the 
ban of Section 7 of the Clayton Act. While 
the statute does not expressly so provide, 
this conclusion is inherent in the statutory 
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provision because the acquisition of a fail- 
ing corporation that is on the verge of going 
out of business cannot result in lessening 
competition or in creating a monopoly. Be 
that as it may, the Supreme Court so held 
in International Shoe Co. v. Federal Trade 
Commission, 280 U. S. 291, 298. 

The Court concludes, therefore, that the 
acquisition of the capital stock of the Rich- 
field Dairy Company and Simpson Broth- 
ers, Incorporated, was not violative of Section 
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Simpson Brothers, Incorporated, to be valid; 
and further adjudging the acquisition by 
the defendant of the assets of Embassy 
Dairy, Incorporated, and the contracts an- 
cillary thereto, to be invalid as in violation 
of Section 7 of the Clayton Act. The judg- 
ment will require the defendant to divest 
itself within a reasonable time of all assets 
acquired from Embassy Dairy, Incorpo- 
rated, and will direct the cancellation of all 
contracts ancillary to the acquisition. The 


judgment will further direct the defendant 
to file a report within sixty days and at 
such other times as the Court may order, 
setting forth what steps are being taken 
to carry out this judgment. The judgment 
will also provide that applications niay be 
made at the foot of the decree. 


7 of the Clayton Act. 


This opinion will constitute the findings 
of fact and conclusions of law. 


[Terms of Judgment] 
Judgment will be rendered adjudging the 
acquisition by the defendant of the capital 


stock of Richfield Dairy Company and Counsel will submit a proposed judgment. 


[f 69,198] Charles Carl Kroch, d.b.a. Munsey Park Service Center v. The Texas 
Company. 

In the United States District Court for the Southern District of New York. Civil 
137-101. Filed November 24, 1958. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Price Discrimination.—In a treble damage action by a service 
station operator alleging that an oil company discriminated in price in favor of gas 
stations in other areas, the company’s motion to dismiss the complaint was denied on the 
basis of an opinion rendered in Rosen v. Texas Company, 1958 TRApDE CASES § 69,012, a similar 
case brought by another gas station operator against the same defendant. In that opinion, 
the court denied a motion to dismiss on the ground that the complaint’s failure to state 
that the commerce with the plaintiff in which the alleged wrongs were committed was 
interstate, that there was a competitive relationship between the plaintiff and the allegedly 
favored customers, and that the anti-competitive effects prohibited by the statute had 
resulted, and the failure to specify a time when the unlawful events occurred, did not 
make it appear “to a certainty that plaintiff is entitled to no relief under any state of facts 
which could be proved in support of the claim” nor did it result in failure to ‘disclose 
adequate information as to the basis of his claim for relief.” 


See Private Enforcement and Procedure, Vol. 2, J 9009.750. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for More Definite Statement—Motion to Strike.—In a treble damage action by 
a service station operator alleging an oil company discriminated in price in favor of gas 
stations in other areas, the company’s motion for a more definite statement was denied 
on the basis of an opinion rendered in Rosen v. Texas Company, 1958 TRAvE Cases { 69,012, 
a similar case brought by another gas station operator against the same defendant. In that 
opinion, the court denied a motion for a more definite statement on the ground that an 
omission of any allegation as to the time when the allegedly wrongful acts occurred did 
not prejudice the company since the statute of limitations could be pleaded even if it 
turned out that the claimed wrongs were committed within the unaffected period. Also, 
that court denied a motion to strike an allegation “that the defendant has unlawfully dis- 


1 69,198 


Trade Regulation Reports 


Number 120—82 


ision 
Court Decisions ponies 


74,728 

Kroch v. Texas Co. 
criminated in price.” That allegation might have been redundant, a conclusion of law, and 
might even have been scandalous if untrue, but it did not prejudice the company. 


See Private Enforcement and Procedure, Vol. 2, { 9013.170, 9013.595. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Violations of Section 3 of the Robinson-Patman Price Discrimination Act—Treble 
Damages Not Recoverable—In an action by a service station operator seeking treble 
damages against an oil company for alleged price discrimination, the company s motion 
to strike an allegation in the complaint that jurisdiction was predicated upon Section 3 of 
the Robinson-Patman Price Discrimination Act was granted on the ground that a private 
cause of action was not created by that section. Therefore, the operator could not found 
the jurisdiction of the court upon that section. 


See Private Enforcement and Procedure, Vol. 2, J 9011.700. 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal—Interlocutory 
Appeal from Order Denying Motion to Dismiss—Controlling Question of Law—Advancing 
Termination of Case—lIn a treble damage action by a service station operator alleging that 
an oil company discriminated in prices, the company’s request for the certification neces- 
sary to permit an interlocutory appeal from the order denying its motion to dismiss the 
complaint was denied on the ground that such an appeal would not materially advance the 
ultimate termination of the litigation. Even if the complaint were dismissed, the operator 
would be permitted to serve an amended complaint, and the ultimate termination of 
the case would be delayed rather than advanced. Also, the questions of law were not 
controlling but related merely to the form in which a claim of that character should be 
pleaded. They did not affect the ultimate substantive requirements for proof necessary to 
establish the claim. The case was not one of the “exceptional cases where an intermediate 
appeal may avoid protracted or expensive litigation.” 


See Private Enforcement and Procedure, Vol. 2, J 9015.12. 

For the plaintiff: Abraham Pollock, New York, N. Y. 

For the defendant: Milton Handler, Amzy B. Steed, and Frank D. Gorman, all of 
New York, N. Y. 


In the event of the denial of its motion to 
dismiss defendant asks this court to make 
the certification necessary for an interlocu- 


Opinion 


[Price Discrimination] 


FREDERICK VAN PELT BryAN, District Judge 
[In full text]: This is an action for treble 
damages alleged to have resulted from price 
discrimination in violation of the Robinson- 
Patman Act, 15 U.S.C. §13. The complaint 
alleges that the defendant discriminated in 
price in favor of gas stations in Nassau and 
adjoining counties similar to that operated 
by the plaintiff in Manhasset. 


[Motions] 


Defendant moves (1) to dismiss the com- 
plaint, pursuant to Rule 12(b), F. R. C. P., 
on the ground that it fails to state a claim 
upon which relief can be granted; (2) in the 
alternative to strike certain allegations of 
the complaint, pursuant to Rule 12(f), as 
redundant, conclusions of law, vague, scanda- 
lous and impertinent; and (3) for a more 
definite statement under Rule 12(e) with re- 
spect to certain allegations of the complaint. 
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tory appeal to the Court of Appeals under 
new 28 U.S. C. § 1292(b). 


[Prior Case] 


A complaint brought by another plain- 
tiff gas station operator against this defend- 
ant, reading in haec verba except for the 
difference in parties, was before Judge Dim- 
ock in Rosen v. Texas Company [1958 TrapE 
CASPS 109,012) a CuSs Dis Nene ote 
Supp. 55. This defendant there made simi- 
lar motions addressed to the complaint, ask- 
ing in substance for the same relief which 
it requests here (with the exceptions here- 
after noted). Judge Dimock denied all of 
the motions corresponding to those which 
the defendant makes here in a well-con- 
sidered opinion with which I entirely agree. 
I therefore deny the defendant’s present 
motions and sustain the complaint upon 
Judge Dimock’s opinion. 
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Two further matters; however, remain to 
be considered which were not before Judge 
Dimock. 


[Section 3, Robinson-Patman Act] 


The first is the application of the defend- 
ant to strike that part of paragraph I of the 
complaint which alleges that jurisdiction is 
predicated on Section 13a of Title 15 United 
States Code, as well as Section 13 of that 
title. To accomplish this the defendant seeks 
the words “and 13A thereof” stricken from 
paragraph I. In the recent cases of Nash- 
ville Milk Co. v. Carnation Co. [1958 TRADE 
CASES { 68,915], 355 U. S. 373, and Safeway 
Stores, Inc. v. Vance [1958 TrApE CASES 
f 68,916], 355 U. S. 389, the Supreme Court 
has held squarely that 15 U. S. C. § 13a, 
which is Section 3 of the Robinson-Patman 
Act, does not create a private cause of ac- 
tion. The plaintiff therefore cannot found 
the jurisdiction of the court upon that sec- 
tion and the language to’ which defendant 
objects will be stricken from the complaint. 


[Interlocutory Appeal] 


The second concerns defendant’s request 
that, if its motion to dismiss the complaint 
is denied, the district court should make the 
certification necessary to permit an inter- 
locutory appeal from the order of denial 
pursuant to the new statute authorizing 
interlocutory appeals in special cases, 28 
WS Ges 1292\(b): 

This section provides that where a dis- 
trict judge, in, making an order not other- 
wise appealable, is of the opinion “that such 
order involves a controlling question of law 
as to which there is substantial ground for 
difference of opinion, and that an immedi- 
ate appeal from the order may materially 
advance the ultimate termination of the liti- 
gation,” he shall so state in writing in the 
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order. The Court of Appeals may then per- 
mit an interlocutory appeal in its discretion. 


In my view this is not a case for the 
application of the new statute. Quite apart 
from whether there is substantial ground 
for difference of opinion on the questions 
presented by the motion to dismiss, it is 
plain that an interlocutory appeal from this 
order cannot materially advance the’ ulti- 
mate termination of this litigation. Even if 
I had granted the defendant’s motion to 
dismiss, or if the Court of Appeals should 
disagree with me and grant the motion on 
such an appeal, the dismissal would not 
finally dispose of the action but the plaintiff 
would undoubtedly be permitted to serve 
an amended complaint. The appeal would 
thus merely delay rather than advance the 
ultimate termination of the litigation. 


Moreover, the questions of law involved 
on the motion to dismiss are not controlling 
questions. They relate merely to the form 
in which a claim of this character should 
be pleaded and do not affect the ultimate 
substantive requirements for proof neces- 
sary to establish the claim which the plain- 
tiff asserts. 


While there is as yet little authority on 
the extent to which this new statute should 
be used, it is plain that it should be used 
sparingly and “only in exceptional cases 
where an intermediate appeal may avoid 
protracted or expensive litigation.” Muilbert 
v. Bison Laboratories, Inc., et al., 1 Cir., Oc- 
tober 28, 1958, — F. 2d —. This is not such 
an exceptional case. 


[Request Demed] 


There are no grounds for making the cer- 
tification provided for in Section .1292(b) 
and I deny the defendant’s request therefor. 


Settle order on notice. 


[169,199] James F. McManus v. Evelyn C. Ryan and Joseph M. Ryan, individually 
and as co-partners doing business under the trade name and style of Hempstead Travel 


Bureau and Travel Bureau of Hempstead. 


In the New York Supreme Court, Appellate Division, Second Department. Dated 


November 3, 1958. 


Appeal from the New York Supreme Court, Nassau County. JOHNSON, Justice. 


New York Antitrust (Donnelly) Act 


Combinations and Conspiracies Under State Antitrust Law—Services—Travel Agency. 
—A trial court’s dismissal of a complaint charging that a travel agency induced ail 
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Syracuse Co-op. Milk Distrs” Bargaining Agcy., Inc. v. Atty. Gen. Of Naa 


airlines to withhold from the plaintiff all agency appointments in order to prevent the 
plaintiff from competing with the travel agency was reversed. The complaint was 
dismissed on the ground that the acts complained of were not unlawful, as respects such 
a service business, prior to the amendment of Section 340 of the New York Antitrust 
(Donnelly) Act by the Laws of 1957. That amendment specifically prohibits restraints 
on competition in the furnishing of any service. The reviewing court, however, reversed 
the order dismissing the complaint since the statute, prior to the 1957 amendment, pro- 
hibited the acts complained of at the time they were alleged to have occurred. 


See Combinations and Conspiracies, Vol. 1, {| 2385.34. 

For the appellant: James F. McManus, 

For the respondents: Gunn, Neier & Daiker, Port Washington, N. Y. 

Reversing a decision of the New York Supreme Court, Nassau County, 1958 Trade 
Cases {| 69,034. 


Per Curram [In full text]: Appeal from 
an order dismissing the complaint for in- 
sufficiency (Rules Civ. Prac., rule 106, subd. 
4), with leave to plead over. In 1954 appel- 
lant established two travel agencies in Nas- 


to respondents, if they be so advised, to 
serve an answer within 10 days after the 
entry of the order hereon. 


The statute, prior to the 1957 amend- 
ment, prohibited the acts complained of at 


sau County, in which county respondents 
were already conducting their own agency. 
Appellant brought this action against re- 
spondents to, inter alia, recover damages for 


the time they were alleged to have occurred 
(Manhattan Storage & Warehouse Co. v. 
Movers & Warehousemen’s Assn. of Greater 
N. Y., 262 App. Div. 332, revd. on other 


allegedly unlawfully inducing all airlines to 
withhold from him all agency appointments 
from 1954 onward. The complaint was dis- 
missed on the ground that the acts com- 
pained of were not unlawful, as respects 
such a service business, prior to the amend- 
ment of section 340 of the General Business 
Law (the Donnelly Act) by chapter 893 of 
the Laws of 1957, 


grounds 289 N. Y. 82 [1940-1943 TrRapE 
CAsEs § 56,224]; Pleaters, Stitchers & Em- 
broiderers Assn. v. Jaffe Pleating Co., 176 
Misc. 411; DeNeri v. Gene Louis Inc., 261 
App. Div. 920, mod. on other grounds 288 
N2*Y. 5925), 


[Concurring Justices] 


NoLan, Presiding Justice, MurPHy, UGHET- 
[Order Reversed] TA, HALLINAN and KLEINFELD., Justices, con- 
Order reversed, with $10 costs and dis- cur. 
bursements, and motion denied, with leave , 


[1 69,200] In the Matter of Syracuse Cooperative Milk Distributors’ Bargaining 
Agency, Inc. v. Attorney-General of the State of New York. 


An the New York Supreme Court, Special Term, Onondaga County. Dated August 


New York Antitrust (Donnelly) Act 


Combinations and Conspiracies Under State Antitrust Laws—Exemptions—Agricul- 
tural Cooperatives—Immunity From Prosecution as Bar to Subpoena——A subpoena duces 
tecum issued by the Attorney General of New York against a milk distributors’ coopera- 
tive was properly issued since the data sought was relevant and material to the investiga- 
tion being conducted. The Attorney General stated that he sought information concerning 
anti-competitive activities in the milk industry in the Syracuse area. The cooperative, 
according to its certificate of incorporation and by-laws, was closely related to the 
production and distribution of milk, the subject of the investigation. There was no proof 
that the subpoena would be futile as an aid to the inquiry. The cooperative’s further 
objection that the information sought was immaterial to an antitrust investigation since 
the cooperative itself, being exempt from the anti-monopoly restrictions of the Donnelly 
Act, could not be the subject of any prosecution, was rejected on the ground that a 
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subpoena may be issued not only to parties to a controversy but to strangers as well. 
Once it is determined that the documents subpoenaed are material to the investigation, 
the power to subpoena exists and the decision as to whether to exercise it presents an 
administrative question not within the province of the courts. 


See Combinations and Conspiracies, Vol. 1, § 2361, 2417.34. 


For the petitioner: John C. Setright. 


For the respondent: Louis J. Lefkowitz, Attorney-General (Irving Galt and Jorge 


IL. Gomez, of counsel). 


[Subpoena Duces Tecum] 


FRANK Det Veccuio, Justice [In full text]: 
This is an application for an order vacating, 
canceling and setting aside a subpoena duces 
tecum served upon the petitioner, Syracuse 
Cooperative Milk Distributors’ Bargaining 
Agency, Inc. 


[Documents Demanded] 


The subpoena was served by the Attor- 
ney-General of the State of New York 
pursuant to section 343 of the General 
Business Law and directed petitioner to 
appear to testify “in regard to matters relat- 
ing to the practices of John Doe and 
Richard Roe and others in unlawfully inter- 
fering with the free exercise of any activity 
in this State, or the free pursuit in this 
State of any lawful business, trade or occupa- 
tion, in the manufacture, production, trans- 
portation, marketing or sale of any article 
or commodity of common use or of any 
service, and bring with you the following 
books and papers, which the Attorney Gen- 
eral deems relevant and material to the 
inquiry: By-laws and minutes of all meet- 
ings from March, 1954 to date; correspond- 
ence between the Bargaining Agency and its 
various members; cash receipts and cash 
disbursements records from March, 1954 
to date; all dues and assessment records 
of individual members from March, 1954 
to date; all bank statements, cancelled 
vouchers and cancelled checks; all general 
ledgers, general journals, and other book- 
keeping and accounting records”. 


[Objections to Subpoena] 


The affidavit submitted by the Attorney- 
General in opposition to the present motion 
makes more definite the purpose of the 
investigation being conducted by him in 
stating that he seeks information “concern- 
ing anti-competitive activities in connection 
with the production, handling, sale and dis- 
tribution of milk and milk products in and 
about the City of Syracuse.” 
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The moving papers consist only of a 
show cause order and a brief affidavit by 
one Curtis C. Brown, vice-president of the 
petitioning Bargaining Agency, which does 
not clearly set forth the objection to the 
subpoena in question. From the oral argu- 
ment, however, and the memorandum of law 
submitted, it appears that petitioner’s claim 
is that (1) the Attorney General has not 
stated the purpose of his investigation with 
sufficient particularity to permit a deter- 
mination of the relevancy of the material 
demanded, and (2) the material sought is 
in fact not material to any investigation 
which the respondent is authorized to make, 
inasmuch as petitioner itself is exempt from 
the antimonopoly restrictions of the Don- 
nelly Act (General Business Law, §§ 340-347) 
and could not be subject to any prosecution 
which the respondent might undertake in 
connection with his investigation there- 
under. 


[Subpoena Proper] 


Upon all the papers before it, the court 
is of the opinion that the foregoing objec- 
tions are without merit and that the sub- 
poena duces tecum was properly issued. 


[Relevance] 


Assuming that the subpoena is not suff- 
ciently specific in stating the purpose of 
the investigation, that deficiency, if any, was 
cured by respondent’s affidavit supplied in 
opposition to the motion to quash the sub- 
poena which the court may consider in 
determining the scope of the inquiry. (Mat- 
ter of Dawn Operators v. Lyon, 283 App. Div. 
358, appeal dismissed 307 N. Y. 673.) 

Sections 340-347 of the General Business 
Law authorize respondent to investigate 
monopolies and arrangements in restraint 
of trade and to prosecute persons engaged 
in such illegal combinations. As indicated 
above, respondent’s affidavit shows that he 
seeks, as part of such an investigation, in- 
formation and data which he deems relevant 
concerning anticompetitive activities in the 
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milk industry in the Syracuse area. There 
can be no question that the petitioner. is 
closely related to the subject of the pend- 


ing investigation—i.e., the production,| han-; 


dling, sale and distribution of milk. The 
purposes of the organization, as set forth in 
its certificate of incorporation and by-laws, 
include the following: 

“This corporation is formed under and 
pursuant to the provisions of the Coopera- 
tive Corporations Law of the State of New 
York and its objects and purposes are to be 
those of a cooperative, non-stock dairy cor- 
poration for the mutual help of its mem- 
bers, not conducted for profit, for the 
purpose of assisting its members by per- 
forming services connected with the pur- 
chase, manufacture, preservation, drying, 
canning, storing, handling, utilization, market- 
ing or sale of dairy products owned by its 
members or any one or more of the services 
above specified. 


“Further, to act as a distributors’ bargain- 
ing agency with all the functions, powers 
and duties, expressed or implied, in or under 
the provisions of Chapter 383 of the Laws 
of 1937 as amended.’”’ Nowhere is the peti- 
tioner authorized to engage in any activities 
which are not connected with the milk 
industry, and no claim has been made by 
petitioner that it is so engaged. 

Petitioner does argue however that the 
subpoena requires the production of all its 
books and records and that there is no 
showing of the relevancy of such material. 
There are of course a number of decisions 
holding invalid a broad subpoena which 
requires the production of a large volume 
of books and records, but these cases are 
usually predicated upon the ground that the 
documents desired are not described with 
sufficient definiteness to enable the witness 
readily to identify them or that their pro- 
duction all at one time will unreasonably 
hinder the operation of the witness’ busi- 
ness operations. (Hale v. Henkel, 201 U. S. 
43; Matter of Sun-Ray Cloak Co., 256 App. 
Div. 620.) Neither of these arguments is 
presented here. 


| Materiality] 


Nor is the court satisfied that the records 
sought are lacking in materiality in view 
of the circumstances of the present case. 
The Court of Appeals has on at least two 
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occasions indicated that a subpoena duces tecum 
issued in pursuance of valid investigatory 
powers conferred by the Legislature should 
not be vacated on a preliminary objection 


without a strong showing of the immate- 


riality of the records sought. (Matter of 
Edge Ho Holding Corp., 256 N. Y. 374; 
Matter of Joint Legislative Committee, 285 
N. Y. 1.) The statement by the court in 
the latter case is particularly appropriate to 
the present application: “We cannot say 
as matter of law, upon the record at hand, 
that the subpoena now challenged would 
be futile as an aid to the legislative inquiry 
instituted by the Joint Resolution. It is 
only when futility of such process is inevi- 
table or obvious that there must be ‘a halt 
upon the threshold’ of the inquiry. (Matter 
of Edge Ho Holding Corp., 256 N. Y. 374, 
382.) Proof of such futility is not in the 
record before us.” (P. 9.) 

On the contrary, the fact that petitioner 
is engaged exclusively in activities within 
the industry which is the subject of respond- 
ent’s pending investigation leads this court 
to conclude that the records sought will 
in all probability be directly relevant to 
the matters under examination. 


[Immunity from Prosecution] 


The fact that petitioner, its members, and 
their activities within its capacity as a milk 
distributors’ bargaining agency may be ex- 
empt from antimonopoly restrictions of the 
Donnelly Act and that they may therefore 
be immune from prosecution by respondent, 
if that be so, does not invalidate the sub- 
poena sought to be vacated. A subpoena 
may be issued not only to parties to a 
controversy but to strangers as well. (Mat- 
ter of Re-Anne Mfg. Corp. [Rosenblatt]. 1 
Misc. 2d 717, 720.) Once it is determined 
—as it has been here—that the documents 
subpoenaed are material to the investigation, 
the power to subpoena exists (Carlisle v. 
Bennett, 268 N. Y. 212), and the decision 
whether to exercise it presents an adminis- 
trative question not within the province of 
the courts. (Matter of Hirshfield v.. Craig, 
239) Nia ign 9Ss9 L035) 


[Motion to Vacate Denied] 


Accordingly, the motion to vacate the 
subpoena is denied. 


Prepare order. 
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[69,201] Bissell Carpet Sweeper Co, v. Feldman. 


In the New York Supreme Court, New York County, Special Term, Part III. 140 
N. Y. L. J., No. 96, page 13. Dated November 18, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Sales Which May Be Excepted from Price Restriction—Damaged or 
Substandard Commodities.-A fair trader was granted a temporary injunction restraining 
a defendant from selling articles of first quality below established fair trade prices. The 
defendant claimed that he was not selling first quality merchandise, and that the articles 
sold by him were sold in containers bearing an inscription that the contents were sub- 
standard or seconds. The court held that if the defendant was selling only excepted 
articles so marked and identified he would have no difficulty in complying with the order. 


See Fair Trade, Vol. 1, 3224.34. 


[Fair Trade Action] 


Streit, Justice [Jn full text]: Plaintiff 
moves for a temporary injunction in en- 
forcement of the Feld-Crawford Act. De- 
fendant states explicitly that he is not 
selling first quality merchandise. He insists 
that the articles sold by him are in con- 
tainers bearing plaintiff's name and the in- 
scription that the contents thereof are 
substandard or seconds. In one instance at 
least plaintiff admits the container bears 


evidence that its contents were seconds but 
that the inscription to that effect was re- 
moved. In other instances plaintiff insists 
sales were made of articles represented to 
be of first qualfty. If defendant sells only 
excepted articles so marked and identified 
it will have no difficulty in complying with 
an order restraining the sale of articles of 
first quality below the established fair trade 
price. The motion is granted. Bond is 
fixed in the sum of $250. Settle order. 


[69,202] Olin Mathieson Chemical Corporation v. Lindemann Pharmacy, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 140 
N. Y. L. J., No. 97, page 12. Dated November 19, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement—Contempt—Willful Disobedience of Injunctive Order—A 
fair trader’s motion to punish a defendant for contempt for an alleged violation of an 
injunction by selling fair trade products below fair trade prices was denied where the 
president of the defendant corporation set forth facts to indicate that the sale was made 
as the result of a mistake by a clerk as to the fair trade price. However, the denial of the 
motion for contempt was on condition that the defendant consent to the entry of an order 
containing a provision that, upon proper proof of a violation of the injunctive order, an 


ex parte order of contempt might issue. 
See Fair Trade, Vol. 1, J 3380.34. 


[Fair Trade Action—Contempt | 


Kien, Justice [Jn full text]: This is a 
motion by the plaintiff to punish the de- 
fendant for contempt for the alleged viola- 
tion of an injunction pendente lite restraining 
defendant from violating plaintiff’s fair trade 
contracts in the State of New York. The 
plaintiff alleges four isolated sales on August 
19 and. 20, 1958, of certain of plaintiff’s 
Squibb products involving three sales of a 
$1 article for eighty-nine cents each, and 
one sale of a sixty-nine-cent article for 
fifty-nine cents. The sales were-procured 


Trade Regulation Reports 


by professional shoppers. This court recog- 
nizes that evidence of sales at cut prices 
mav frequently be obtained only from per- 
sons employed by a professional organiza- 
tion hired for that purpose. However, in the 
present case the president of the defendant 
corporation sets forth facts to indicate that 
the sale was made as the result of a mistake 
by the clerk as to the fair trade price. There 
is no proof of any offering for sale at a. 
reduced price and no proof that the de- 
fendant willfully disobeyed the injunctive 
erder. The motion is accordingly denied 
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but the denial is on condition that the de- 
fendant consent to the entry of an order 
herein containing a provision that upon 
proper proof of a violation of the injunctive 
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order an ex parte order of contempt may 
issue. Settle order containing such provi- 
sion. The defendant’s consent in writing 
will be submitted on settlement date. 


[] 69,203] Eton Chemists v. Blue Cross Pharmacy. 


In the New York Supreme Court, New York County, Special Term, Part III. 140 
N. Y. L. J., No. 90, page 12. Dated November 7, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Notice of Price—Willfully and Knowingly—Knowledge of Fair Trade 
Prices at Time of Acquisition.—A fair trader’s motion for a temporary injunction was 
granted, where the defendant claimed that its original stock in trade was acquired without 
knowledge of any fair trade prices. Its original stock was not its present stock in trade. 


See Fair Trade, Vol. 1, { 3268.34. 


[Fair Trade Acton] 


Streit, Justice [Jn full text]: Plaintiff 
moves for temporary injunction in enforce- 
ment of the Feld-Crawford Act. Defendant 
claims to be now complying with fair trade 


quired in normal course of business and was 
acquired without knowledge of any fair 
trade prices. It does not appear that its 
original stock thus acquired is its present 
stock in trade. The motion is granted. 


Bond is fixed in the sum of $250. Settle 
order. 


prices. In addition, it makes some claim 
that its original stock in trade was not ac- 


[69,204] Finkel v, Collos. 


In the New York Supreme Court, Bronx County, Special Term, Part I. 140 N. Y. L. J., 
No. 100, page 12. Dated November 24, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement—Defenses—Price Violations by Enforcing Retailers—An 
operator of a retail pharmacy was denied a temporary injunction to enjoin sales made in 
alleged violation of fair trade agreements. The action was not brought by the manufac- 
turer or other source of supply of the fair-traded items. The defendant claimed that the 
plaintiff had also cut prices and that it was a general custom in the neighborhood to do so. 
Also, there was no proof of the manufacturer’s efforts to enforce the agreements. There- 
fore, a temporary injunction was denied and the parties relegated to trial where all the 


issues might be fully explored. 
See Fair Trade, Vol. 1, | 3440.34. 


[Fair Trade] 


Horsrapter, Justice [In full text]: Mo- 
tion for an injunction to enjoin sales made 
in alleged violation of fair trade agreements 
is denied. The action is not brought by the 
manufacturer or other source of supply of 
the fair-traded items, but by a neighboring 
operator of a retail pharmacy, dealing in 
the same line of goods as the defendant. 
The defendant submits affidavits that the 
plaintiffs themselves have cut the prices of 


fair-traded articles. The defendant states 
further that it is a general custom in the 
neighborhood to sell at cut prices. There 
is, moreover, no proof of the efforts of the 
manufacturers themselves to enforce their 
fair-trade agreements. In the circumstances, 
the drastic remedy of a temporary injunc- 
tion should be withheld and the parties rele- 
gated to trial where all the issues may be 
fully explored (Pordes v. Lythe [1955 TRapE 
Cases 67,999], 2 Misc. 2d 323; Frasca v. 
Wilson, 2 App. Div. 2d 762). 
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Cited 1958 Trade Cases 74,735 
U.S. v. Standard Oil Co. (N. J.) ° 


[f} 69,205] Simplified Tax Records, Inc. v, Your Income Tax Records, Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 140 
N. Y. L. J., No. 97, page 12. Dated November 19, 1958. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as a Defense—Where 
Right Sought to be Enforced Allegedly Violates Antitrust Laws—Distribution Agreements. 
—In an action charging, among other things, that defendants attempted to induce dis- 
tributors to breach their contracts with the plaintiff, the defendants set forth insufficient 
facts to show that the plaintiff’s contracts with its distributors violated the Clayton Act. 
There was no real showing that those contracts tended to create a monopoly or substan- 


tially lessen competition, 


See Private Enforcement and Procedure, Vol. 2, § 9040.05. 


[Distribution Contracts] 


Srreit, Justice [Jn full text]: Plaintiffs 
have established wrongful acts on the part 
of defendants to an extent sufficient to war- 
rant the granting of a temporary injunction. 
The identity and addresses of plaintiff’s 
distributors were not readily ascertainable 
by consulting directories and going to ad- 
vertised locations. On the contrary, the 
plaintiff had spent considerable expense and 
effort in the finding and screening of its 
distributors (see Town & Country Service v. 
Newbery, 3 N. Y. 2d 557, 558, 559). Many 


acts charged to the defendants occurred 


plaintiff and, as such, were acts disloyal to 
plaintiff. Other acts, after they left plain- 
tiffs employ, also appear to have been 
wrongful (in addition to the solicitation of 
plaintiff's distributors), such as attempts to 
induce the distributors to breach their con- 
tracts with plaintiff. Insufficient facts are 
set forth by defendants to establish that 
plaintiff's contracts with the distributors 
violated the Clayton Act, for there is no 
real showing that they tended to create a 
monopoly or substantially lessen competi- 
tion. Motion granted. Settle order. Sug- 
gestions as to the amount of the undertaking 
to be furnished by plaintiff will be received 


during the time they were in the employ of on the settlement of the order. 


“- 


[f] 69,206] United States v. Standard Oil Company (New Jersey); Socony-Vacuum 
Oil Company, Inc.; Standard Oil Company of California; The Texas Company; and 
Gulf Oil Corporation. 


In the United States District Court for the Southern District of New York. Civil 
No. 86-27. Filed December 2, 1958. 


Case No. 1163 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Wilson Tariff Act 


Department of Justice Enforcement and Procedure—Civil Suit for Injunctive Relief 
—Discovery—Interrogatories—Information in Foreign Files—Trade Secrets—Oil com- 
panies charged with conspiring to monopolize international commerce in oil were ordered 
to answer the Government’s interrogatories, although the information necessary for 
the companies to answer was contained in the foreign files of their subsidiaries and 
affiliates, or in the files of foreign corporations owned jointly by the companies and 
others. Since certain countries have restrictions against the dissemination of business 
information and others have no provisions whereby shareholders can readily obtain in- 
formation from corporate files, the companies might have difficulty in obtaining the in- 
formation. However, they were ordered to make a good faith attempt to do so, and 
provisions were made for a hearing in case the Government contested the good faith 
of their attempts. Also, the court denied the companies’ motions for a stay of discovery 
proceedings, pending specification by the Government of its charges, on the ground that 
the Government needed information which was peculiarly within the knowledge of the 
companies before it could make such a specification. The further objection that certain 
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74,736 - Court Decisions 

. U..S.v. Standard.Oil Co. (N. J.) 
interrogatories called for “trade secrets” was rejected since the answers could be sealed 
and made unavailable to the public. 


See Department of Justice Enforcement and Procedure, Vol. 2, 1 8225. 260. 


Department of Justice Enforcement and Procedure—Civil Suit for Injunctive Relief 
—Discovery—Production of Documents—Information in Foreign Files.—In a civil anti- 
trust action charging oil companies with conspiring to monopolize international commerce 
in oil, the Government’s motions for the production of documents contained in the for- 
eign files of the companies’ subsidiaries, affiliates, and partly-owned foreign corporations 
were held in abeyance. Because of the difficulties which would be imposed on the 
companies in producing the foreign documents, the court only ordered them to answer 
the Government’s interrogatories, the minimum discovery which was likely to provide 
sufficient information to narrow the issues. After a preliminary narrowing of the issues, 
the balance of the discovery sought could be measured against that narrower frame of 
reference. The court noted, however, that its ruling was not to be construed as an 
implied holding that. it would not subsequently order the production of any or all of 
the documents demanded by the Government. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8225.280. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and Richard B. 
O’Donnell, Wilbur L. Fugate, Charles L. Whittinghill, Barbara Svedberg, David Haber- 
man, and Max Freeman, Attorneys, Department of Justice. 


For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, 
N. Y. (Taggart Whipple, of counsel), and Sullivan & Cromwell, New York, N. Y. 
(Arthur H. Dean and Roy H. Steyer, of counsel), for Standard Oil Company (New 
Jersey); Donovan, Leisure, Newton & Irvine, New York, N. Y. (George S. Leisure 
and James R. Withrow, Jr., of counsel), and Dorr, Hand, Whittaker & Peet, New York, 
N. Y. (Goldthwaite H. Dorr, of counsel), for Socony-Vacuum Oil Company, Inc.; Cahill, 
Gordon, Reindel & Ohl, New York, N. Y. (John F. Sonnett and William Sayre, of 
counsel), for Standard Oil Company of California; Kissam & Halpin, New York, N. Y. 
(Leo T. Kissam and George B. Cooke, of counsel), and Oscar John Dorwin, New York, 
N. Y., for The Texas Company; and Dunnington, Bartholow & Miller, New York, N. Y. 
(William F. Saunders, of counsel), and Howrey & Simon, Washington, D. C. (Edward F. 
Howrey, of counsel) for Gulf Oil Corporation. 


[Civil Antitrust Action] 


Casuin, District Judge [In full text]: This 
is a civil antitrust action brought pursuant 
to the Sherman Antitrust Act (15 U. S. C. 
Sections 1 and 2) and the Wilson Tariff 
Act (15 U. S. C. Section 8). The defend- 
ants are five major American oil companies, 
namely, Standard .Oil Company (New Jer- 
sey) (hereafter “Jersey”), Socony-Vacuum 
Oil Company, Inc. (Socony-Vacuum Oil 
Company, Inc. has since the institution of 
the suit changed. its corporate name to 
Socony Mobil Oil Company, Inc.) (here- 
after “Socony”), Standard Oil Company of 
California (hereafter “Socal”), The Texas 
Company. (hereafter “Texas”) and Gulf 
Oil Corporation (hereafter “Gulf’). Named 
as co-conspirators, but not as defendants, 
are Royal Dutch Petroleum Company (here- 
after “Royal Dutch”), The “Shell” Trans- 
port and Trading Company. (hereafter 
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“Shell”) and Anglo-Iranian Oil Company, 
Ltd. (hereafter “Anglo-Iranian”). Origin- 
ally, a Grand Jury investigation, looking, 
of course, toward a criminal indictment, 
was initiated. However, probably because 
of national security considerations, the Grand 
Jury investigation was terminated and the 
instant action was instituted. 


[International Oil Conspiracy Charged] 


The complaint charges, basically, that 
commencing in 1928 a conspiracy to monop- 
olize international commerce in oil was 
initiated by some of the alleged conspira- 
tors, and that by 1931 all of the alleged con- 
spirators had adhered to the agreements 
by which the charged conspiracy was ef- 
fected. The conspiracy, of course, is charged 
to have subsisted to the date of the com- 
plaint. The complaint excepts from its 
charges most activities of defendants, save 
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top management activities, within the United 
States. 


[Conspiracy Denied] 


All of the defendants have denied being 
engaged in any unlawful conspiracy and 
have pleaded, as an affirmative defense, 
that all agreements entered into by them 
concerning activities outside the United 
States were necessitated either by economic 
exigencies or foreign law. 


[Discovery] 


Involved herein are motions for produc- 
tion directed to each of the defendants 
(Rule 34 Federal Rules of Civil Procedure) § 
objections ‘to interrogatories noticed for 
hearing by each of the defendants except 
Gulf (Rules 33 and 30(b) Federal Rules of 
Civil Procedure); and motions by:all of the 
defendants, either by notice of motion 
or in the papers in opposition to the Gov- 
ernment’s motions,’ for a stay of all dis- 
covery proceenines pending specification by 
the Government of its charges. Subse- 
quent to the argument of the motions on 
May 12 through 15 and 19 through 21, 
1958, numerous. pretrial conferences were 
held through the summer and fall, in an 
attempt to reconcile the widely divergent 
views of the parties with respect to the 
motions urfler consideration, Although 
some clarifications of the precise scope of 
the Government’s demands were reached 
and certain concessions were made by the 
Government, no substantial agreement among 
the parties could be attained. 


[sajng ub240.7] 


In 1953 the Government brought on mo- 
tions for production. However, at the 
suggestion of Judge Leibell, to whom the 


case was then assigned, defendants made ° 


voluntary production of what they deemed 
relevant documents from their domestic 
files. Thus, the motions for production now 
considered demand, chiefly, documents which 
are to be found in the foreign files of 
the defendants, their affiliates or subsid- 
iaries. Similarly, the information necessary 
to answer the interrogatories objected to 1s, 
for the most part, also contained in foreign 
files. 
_ [Discovery Allowed] 


I will treat, first, the motions for a stay 
of discovery proceedings. While it is true 
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that the allegations of the complaint are 
rather; broad and sweeping, it is equally 
true ithat this characteristic of the alle- 
gations is, of necessity, intentional, The 
conspiracy charged is worldwide and af- 
fects virtually all of the major sources 
of petroleum. It would, of course; be nec- 
essary before the trial of the action that 
the charges of the Government be- made 
more specific. However, the defendants, 
who move at this time for a stay of. dis- 
covery proceedings, would appear to be 
guilty of a temporal fallacy. The facts 
upon which: any. further specification by 
the Government of its charges can be made 
are necessarily peculiarly within the knowl- 
edge of the defendants... Even though sub- 
stantial production from: domestic sources 
has already been voluntarily made :by de- 
fendants, it would, nevertheless, appear that 
further information is necessary before the 
Government can reasonably be expected so 
to specify. | One very obvious example sup- 
porting this’ conclusion is the fact that 
Interrogatory V(4) seeks information de- 
lineating the precise corporate relationships 
among the defendants and the alleged co- 
conspirators and their subsidiaries or joint 
companies as those relationships existed 
throughout the period covered by the com- 
plaint. Certainly, if the Government does 
not have this basic information, specifica- 
tion at this time should not be ordered. 
The motions fora stay are, accordingly, 
denied. 


[Narrowing Issues| 


Because the Government must further 
discover before’ it..can- specify, does not 
mean that it is entitled to all of the mate- 
rial covered by the interrogatories and the 
motions to produce. ‘Rather, the: burden 
upon the defendants in producing the docu- 
ments or answering the interrogatories must 
be weighed against the necessity of the 
documents and information to the Gov- 
ernment, at this time, in order to make 
its case. Because of the monumental dif- 
ficulties which would necessarily be im- 
posed upon the defendants, particularly in 
the production of foreign documents, it 
would appear the most feasible course to 
order, at this time, the minimum discovery 
which is likely to provide sufficient infor- 
mation for, at least, a preliminary narrowing 
of the issues. After such preliminary nar- 
rowing, the balance of discovery can be 
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measured against the frame of reference 
of the issues, as so narrowed, rather than 
against the broad frame of reference of the 
complaint which is the only one presently 
available. After the narrowing of the is- 
sues, much of the production presently 
sought might be determined not to be 
necessary. To effectuate the result sought, 
I deem it advisable to order, at present, 
only that the interrogatories, as further 
amended by the Government after discus- 
sion, (See Schedule “A” attached hereto) 
be answered. Thus, the general objections 
to the interrogatories raised by the defend- 
ants are hereby overruled. The specific 
objections raised will be disposed of below. 
The motions for production will be held 
in abeyance pending the specifications re- 
ferred to above. 


This ruling, of course, is in no way to 
be construed as an implied holding that 
any or all of the documents demanded 
in the Rule 34 motions will not subse- 
quently be ordered produced. I am hold- 
ing now only that their production at this 
time is not warranted under the scheme I 
have devised for the orderly procedure of 
the case. 


[Foreign Law] 


Although the above formally disposes 
of all the motions pending, because of the 
peculiar circumstances involved in this vast 
case more than a pro forma order must be 
entered. Problems of foreign law and trade 
secrets are also involved. From the re- 
ported cases, and from expert testimony 
presented at the hearings on the motions, 
it is apparent that defendants may well 
experience difficulty in obtaining informa- 
tion upon which to base answers to inter- 
rogatories from files located in foreign 


countries. The difficulty may arise from 
at least two sources:— 
Firstly: Certain countries have restric- 


tions against the dissemination of business 
information; and 


Secondly; Certain countries have no pro- 
vision whereby shareholders can readily 
obtain information from corporate files. 
(Most of these foreign operations of de- 
fendants are conducted through  subsid- 
iaries, affiliates or corporations jointly owned 
by defendants or defendants and co-con- 
spirators and third parties), 
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[Foreign Data—Good Faith Attempt] 


It would, of course, be possible to hold 
hearings concerning the applicable law in 
each country from which information must 
be obtained, and based upon these hearings 
frame an order consonant with the law in 
each individual country. However, such 
a procedure would be exceedingly time- 
consuming and very possibly, in the long 
run, unnecessary. It would appear that 
even though a particular country might 
have a non-disclosure law, waivers are 
often obtainable from a designated official. 
I have therefore, determined to adapt the 
procedure utilized in the case of Societe 
Internationale, etc. v. McGranery, 111 F. Supp. 
435; aff'd sub nom Societe Internationale, 
etc. v. Brownell, 225 F. 2d 532 (D. C. Cir. 
1955); cert. den. 350 U. S. 937 (1956); 
rehearing denied 350 U. S. 976 (1956); 
243 F. 2d 254 (D. C. Cir. 1957); reversed 
and remanded sub nom Societe Internationale, 
etc. v. Rogers, 357 U. S 197 (1958). Under 
this adapted procedure, defendants must make 
a good faith attempt to obtain the requi- 
site information. If the good faith attempt 
meets with failure and the Government con- 
tests defendant’s statement that it has, in 
fact, made a good faith attempt, a hearing 
on that issue will be schedtiled at the 
request of either the Government or the 
affected defendant as soon as_ possible. 
Based upon the determination made as a 
result of the hearings, the supplying of 
the information will be dispensed with, 
further efforts at the obtaining of the in- 
formation will be directed, or appropriate 
disciplinary measures will be taken under 
Rule 37(a), (b) or d). 


[Trade Secrets] 


The trade secret issue can be easily dis- 
posed of. The interrogatories must, of 
course, be answered. However, upon the 
request of any defendant such answers will 
be sealed and thus not available to the 
public. The Government, of course, will 
treat the answers as confidential. A ruling 
as to whether any right to secrecy exists 
need not be made unless and until the Gov- 
ernment determines that it will wish to 
submit the information claimed to be secret 
into evidence at the trial of the action. 
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Defendants claim that certain of the 


interrogatories are so vague and indefinite 
that they cannot, in their present form, 
be answered. This difficulty is, obviously, 
not insuperable. Counsel are directed to 
confer with one another and reach agree- 
ment on the precise wording of the inter- 
rogatories in their final form before the 
entry of an order. In addition, counsel 
should agree on a reasonable time within 
which the interrogatories are to be answered. 


[Form of Orders] 


It has been requested of the Court that, 
before an order is entered on the motions, 
counsel be given an opportunity to be 
heard as to the form of the order. I be- 
lieve that counsel negotiating in good faith 
should be able to reach suitable agreement 
on the terms of the order so that no ar- 
gument thereof will be necessary. How- 
ever, in view of the size and importance 
of the case I do not wish to preclude stich 
argument, if deemed necessary by any 
party. Accordingly, upon request an argu- 
ment on the form of the order will be 
scheduled by the Court. 


Cited 1958 Trade Cases 
U.S. vu. Bostitch, Inc. 
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Schedule “A”, 


Further Amendments to Plaintiff’s 
Amended Interrogatories. 
Time Period 
Defendants need furnish information com- 
mencing January 1, 1941 except for Inter- 
rogatory V(4)(a) and (b)—Corporate Data. 


Other Amendments 

1. Interogatories I, II and III—Infor- 
mation of a defendant and its 100% sub- 
sidiaries may be consolidated. 

2. Interrogatories II and I]]—Intra-Caltex 
transactions eliminated. 

3. Interrogatory V(2)—Tankers under 
charter by a defendant to a subsidiary and 
vice versa need only be listed once. 

4. Interrogatory V(4)(b) — Information 
as to defunct domestic corporations may 
be eliminated. 

5. Interrogatory V(4)(c) — Only 
known addresses need be given. 

6. Where the same information is called 
for from two or more defendants in the 
case of joint companies, only one parent 
need furnish such answers if the other 
defendants concerned will stipulate the ac- 
curacy thereof. 


last 


[7 69,207] United States v. Bostitch, Inc. 


In the United States District Court for the District of Rhode Island. Civil Action 


No. 2362. Dated December 2, 1958. 


Case No. 1395 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Resale Price Fixing—Restraint of Trade Under Sherman Act, Section 1—Consent 
Decree—Practices Enjoined—Agreement to Maintain Resale Prices—A manufacturer of 
stitchers and staplers was enjoined by a consent decree from (1) entering into any agree- 
ment with its distributors to fix the prices, terms, or conditions for the sale of such 
products to third persons, and (2) entering into any agreement with any dealer, for a 
period of two years from the effective date of the decree, relating to resale price main- 
tenance, The manufacturer was also enjoined from circulating to distributors information 
respecting prices, prior to the time when such information was generally announced to 
the trade. 

See Combinations and Conspiracies, Vol. 1, § 2011.218; Resale Price Fixing, Vol. Lys 


3015.20. 


Resale Price Fixing—Restraint of Trade Under Sherman Act, Section 1—Consent 
Decree—Practices Enjoined—Resale Price Control Through Refusal to Sell—A manu- 
facturer of stitchers and staplers was enjoined by a consent decree from refusing to enter 
into, or cancelling, any agreement or contract with any distributor for the sale or resale 
of any products because of such distributor’s refusal to adhere to price fixing agreements 
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U.S. v. Bostitch, Inc. 
or any other agreements prohibited by the decree. However, the manufacturer and its 
subsidiaries were permitted to choose and select distributors, dealers, and other customers. 


See Resale Fixing, Vol. 1, J 3015.70. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets and Customers——A manufacturer of stitchers and staplers was enjoined by a 
consent decree from (1) limiting or restricting the territories in which any distributor, 
or the manufacturer, might sell such products, (2) limiting or restricting the customers 
to whom any distributor, or the manufacturer, might sell such products, and (3) refraining 
from competing in or for customers, markets, or territories for the sale of such products. 
However, the manufacturer was permitted to designate geographical areas in which its 
distributors should be primarily responsible for selling its products. 


See Combinations and Conspiracies, Vol. 1, J 2005.468. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restricting 
Use of Competitors’ Products—A manufacturer of stitchers and staplers was prohibited 
by a consent decree from limiting or restricting the right of any distributor to purchase, 
distribute, or sell products manufactured or sold by any source other than the manufacturer. 


See Combinations and Conspiracies, Vol. 1, § 2005.825. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Modification of Contracts—A manufacturer of stitchers and staplers was ordered by 
a consent decree to modify any agreements with certain companies which related to 
products sold by the manufacturer, by terminating and cancelling provisions which 
were contrary to the terms of the decree. Also, the manufacturer was directed to mail 
to each of those companies, within thirty days, a true and complete copy of the decree. 


See Department. of Justice Enforcement and Procedure, Vol. 2, { 8301.60. 


Department of Justice Enforcement and Procedure—Consent Decree—Permissive 
Provision—Choosing Customers—Designating Sales Territories—A manufacturer of 
stitchers and staplers was permitted by a consent decree to choose and select distributors, 
dealers and other customers and to designate geographical areas in which they should 
be primarily responsible for selling the manufacturer’s products. Also, the manufacturer 
was permitted to terminate the franchises of distributors or stop selling to dealers who 
did not adequately represent it and promote the sale of its products in their respective 
areas. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.48, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and W. D. Kilgore, 
Jr., Baddia J. Rashid, Philip L. Roache, Jr., Charles F. B. McAleer, Stanley R. Mills, Jr., 
and Joseph J. O’Malley, Attorneys, Department of Justice. 


For the defendant: George C. Davis and Westcote H. Chesebrough. 


Final. Judgment Now Therefore, before any testimony or 


Epwarp W. Day, District Judge [In full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on June 19, 1958; the defendant, Bostitch, 
Inc., having appeared and filed its answer 
to the complaint denying the substantive 
allegations thereof; and the plaintiff and the 
defendant, by their attorneys, having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without ad- 
mission by either of them in respect to any 
such issue; 
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evidence has been taken herein, and without 
trial or adjudication of any issue of fact or 
law herein, and upon consent of the parties 
hereto, it is hereby 

Ordered, Adjudged, and Decreed as fol- 
lows: 

il 
[Jurisdiction] 

This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a claim against the 
defendant, under which relief may be 
granted under Section 1 of the Act of 
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Congress of July 2, 1890 entitled “An Act 
to protect trade and commerce against un- 
lawful restraints and monopolies” commonly 
known as the Sherman Act, as amended. 


Il. 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” means any individual, part- 
nership, firm, association, corporation or 
other business or legal entity. 

(B) “Products” means any and all stitchers 
and staplers (including stapling hammers, 
stapling tackers, stapling pliers, stapling 
bottomers and auto-clench stapling ma- 
chines), folder gluers or any fastening de- 
vice similar to any of the foregoing, staples, 
staple removers, and any and all parts and 
accessories therefor, now or hereafter manu- 
factured and/or sold by Bostitch, Inc. or by 
any of its subsidiaries, as subsidiaries are 
hereinafter defined. 

(C) “Defendant” means Bostitch, Inc., a 
corporation organized and existing under 
the laws of the State of Rhode Island. 

(D) “Subsidiary” means any existing or 
future corporation whose stock is directly 
or indirectly wholly owned by defendant. 

(E) “Distributor” means any person (other 
than defendant and its wholly-owned sub- 
sidiaries) engaged in the purchase of prod- 
ucts from Bostitch, Inc., for resale to third 
‘persons in the United States. 

(F) “Dealer” means any person engaged 
in the purchase of products from a dis- 
tributor or subsidiary or through an agent 
for resale to third persons in the United 
‘States. 

(G) “United States’ means the United 
‘States, its territories and possessions. 


TE: 
[Applicability] 

The provisions of this Final Judgment 
‘shall apply to the defendant and to each 
of its subsidiaries, successors, assigns, of- 
ficers, directors, employees and agents, and 
to those persons in active concert or par- 
ticipation with the defendant who receive 
actual notice of this Final Judgment by 
‘personal service or otherwise. 


IW, 
[Price-Fixing—Exclusive Dealing] 
Defendant is enjoined and restrained from 
directly or indirectly: 
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(A) Entering into, adhering to, maintain- 
ing, enforcing or claiming any rights under 
any agreement, contract or understanding 
with any distributor to: 

(1) Fix, establish, maintain, stabilize or 
adhere to prices, terms or conditions for 
the sale of products to third persons; 

(2) Fix, establish, maintain, stabilize or 
adhere to freight rates to be used in the 
sale of products to the United States Govern- 
ment, State, municipal or educational insti- 
tutions; 

(3) Limit or restrict the territories in 
which or the customers to whom any dis- 
tributor or the defendant may sell products; 

(4) Refrain from competing in or for 
customers, markets or territories for the 
sale of products; 

(5) Limit or restrict the right of any dis- 
tributor to purchase, distribute or sell prod- 
ucts manufactured or sold by any source 
other than defendant. 

(B) Refusing to enter into or cancelling 
any agreement or contract with any dis- 
tributor for the sale’ or resale of any 
products because of such distributor’s re- 
fusal to agree or adhere to any agreement, 
contract or understanding contrary to or 
inconsistent with any of the provisions of 
subsection (A) of this Section IV. 

(C) Circulating, exchanging or communi- 
cating to or with any distributor informa- 
tion respecting prices, freight rates or terms 
or conditions for the sale of products to 
third persons prior to the time when such 
information is generally announced to the 
trade. 

(D) Entering into, adhering to, main- 
taining, enforcing or claiming any rights 
for a period of two years from the effective 
date of this Final Judgment under any 
contracts, agreements or understandings 
with any dealer relating to resale price 
maintenance. 


[Permissive Provision] 


Subject to subsections (A), (B), (C) and 
(D) above, Bostitch, Inc. and its sub- 
sidiaries may respectively exercise the right 
to choose and select distributors, dealers, 
and other customers and to designate geo- 
graphical areas in which such distributors 
and dealers shall respectively be primarily 
responsible for selling products and may 
terminate the franchises of distributors or 
cease to sell to dealers, who do not ade- 


1 69,207 


74,742 


quately represent Bostitch, Inc. or its par- 
ticular subsidiary and promote the sale of 
products in areas so designated as their 
primary responsibility. 


V. 
[Specific Relief] 

(A) Defendant is ordered and directed 
to modify, within 30 days from the entry 
of this Final Judgment, any agreements 
with American Type Founders Co., Inc., 
Bostitch-McClain, Inc., and Henry W. 
Saari, Inc., relating to products, by termi- 
nating and cancelling any provisions thereof 
contrary to or inconsistent with any terms 
of this Final Judgment. 


(B) Upon the modification, termination 
or cancellation of the agreements provided 
for in subsection (A) hereof, defendant is 
enjoined and restrained from entering into, 
adhering to or claiming any rights under 
any agreement, contract or understanding 
which is contrary to or inconsistent with 
any provision of this Final Judgment. 


(C) Defendant is ordered and directed, 
within 30 days from the entry of this Final 
Judgment, to mail to each of the corpo- 
rations listed in subsection (A) hereof, a 
true and complete copy of this Final Judgment. 


WAL. 
[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to the defendant made to its principal 
office, be permitted, subject to any legally 
recognized privilege: 

(A) Access, during the office hours of 
the defendant, to those parts of the books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of the 
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defendant which relate to any matters con- 
tained in this Final Judgment; 


(B) Subject to the reasonable convenience 
of the defendant and without restraint or 
interference from the defendant, to inter- 
view officers or employees of the defendant, 
who may have counsel present, regarding 
any such matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Anti-trust Division, the 
defendant shall submit such reports in writ- 
ing with respect to the matters contained 
in this Final Judgment as may from time 
to time be necessary to the enforcement of 
this Final Judgment. 

No information obtained by the means 
permitted in this Section VI shall be di- 
vulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


VII. 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling either of the parties. 
to this Final Judgment to apply to this 
Court at any time and from time to time 
for such further orders and directions as. 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the amendment or modifica- 
tion of any of the provisions thereof, for 
the enforcement of compliance therewith, 
and for the punishment of violations thereof. 


VIII. 
[Effective Date] 
This Final Judgment shall become effec- 


tive thirty (30) days from the date of entry 
hereof. 


[69,208] Henry Broch and Company, a co-partnership consisting of Henry Broch. 
and Oscar Adler v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 
1958; September Session, 1958. No. 12305. 


September Term, 


Dated December 11, 1958. 


Petition for Review of Order of the Federal Trade Commission. 


Robinson-Patman Price Discrimination Act 


; Price Discrimination—Brokerage Commissions—Applicability of Brokerage Prohibi-. 
tion to Seller’s Broker—Broker’s Acceptance of Reduction in Commission—Legality.— 
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Cited 1958 Trade Cases 
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Neither the language of Section 2(c) of the Clayton Act nor its legislative history indi- 
cates that a seller’s broker is covered by the section. Therefore, a Federal Trade Com- 
mission ruling that a seller’s broker violated the section when it accepted a 3 per cent, 
rather than its usual 5 per cent, commission from a seller in order to effect a sale to a 
buyer at a lower price, was reversed. The broker did not, directly or indirectly, pay 
anything to the buyer; it merely received a lower commission from the seller, which had 
agreed to sell at a lower price to the buyer if the broker agreed to reduce its commis- 
sion. No agent of the buyer was involved, and the broker was an agent solely of the 
seller. The effect of the Commission’s ruling is that the commissions of a seller’s broker 
are rendered immune from reduction by a seller when it is negotiating for the sale of its 
food products, and hence such a reduction, when used as a basis for quotation of a lower 
price, is illegal, This would be true even though the buyer does not suggest or even 
know of the reduction in the seller’s brokerage commission, as in the instant case. The 
Commission’s interpretation of Section 2(c) would promote price rigidity and uniformity 
contrary to the national antitrust policy. If a seller is to be forbidden to meet competi- 
tion by reducing an item in its cost of distribution, then, to that extent, his costs are 


frozen without regard for the welfare of the public. 
of groceries do not occupy a preferred antitrust position. 


served by the instant proceeding. 


Trade restraints in the distribution 
The public interest was not 


See Price Discrimination, Vol. 1, 3520, 3520.134, 3520.539. 


For the petitioners: 


Frederick M. Rowe and Joseph Du Coeur, of Kirkland, Ellis, 


Hodson, Chaffetz & Masters, Washington, D. C., and Harold Orlinsky and Fred Herzog, 


Chicago, Ill. 


For the respondent: James E. Corkey, Washington, D. C. 
Setting aside a Federal Trade Commission cease and desist order in Dkt. 6484. 
Before Durry, Chief Judge, and SCHNACKENBERG and Hastincs, Circuit Judges. 


[Review of FTC Order] 


SCHNACKENBERG, Circuit Judge [In full 
text]: Henry Broch and Oscar Adler, 
copartners trading as Henry Broch & Com- 
pany, herein called petitioners or Broch, 
ask us to review the action of the Federal 
Trade Commission and set aside its cease 
and desist order of December 10, 1957, 
issued pursuant to a complaint charging 
petitioners with violation of §2(c) of the 
Clayton Act, as amended by the Robinson- 
Patman Act.’ 


[Complaint and Answer] 


The complaint charged, in substance, that 
petitioners, while engaged in commerce as 
a broker or sales agent for seller principals, 
violated §2(c) by granting and allowing a 
portion of their normal and customary 
brokerage fee to a particular buyer in con- 
nection with that buyer’s purchase of food 
products in commerce from a particular 
seller. 

1§ 2(c), 49 Stat. 1527, 15 U. S. C. A. § 13(c). 

2We are here confronted with our duty to 
apply the law to the facts and to determine 


whether respondent’s process of legal reasoning 
when applied to the facts is correct. Standard 
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In their answer petitioners admitted that 
they were engaged in commerce as a broker 
or sales representative of seller principals; 
that the then current price of the com- 
modity involved in the sale cited by the 
complaint was $1.30 per gallon; that this 
price was reduced to $1.25 by the seller in 
the instance cited; and that, instead of 
being compensated by the seller at a pre- 
viously agreed to rate of 5%, petitioners 
accepted a 3% brokerage payment on that 
sale. All other allegations of the complaint 
were denied. 


Following hearings before an examiner 
and the filing of his initial decision, con- 
taining findings of fact, conclusion, and a 
cease and desist order, petitioners appealed 
to the Commission, which adopted the said 
findings, conclusion and order and entered 
the order now under attack. 


[Petitioners Business] 


In this court the examiner’s findings of 
fact are not questioned.” The facts appear- 
ing therefrom are as follows: 


Oil Co. v. Federal Trade Commission [1956 
TRADE CASES { 68,332], 233 F. 2d 649, 651, 
affirmed 355 U. S. 396; Atalanta Trading Corp. 
v. Federal Trade Commission [1958 TRADE 
CASES { 69,099], 258 F. 2d 365, 368. 
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Broch is a broker or sales representative 
for‘about 25 principlas who sell food prod- 
ucts; and negotiates an annual volume of 
sales approximately $4,000,000 to $5,000,000. 
Among these seller principals is Canada 
Foods, Ltd., (hereinafter referred to as 
Canada Foods) a Canadian processor of 
apple concentrate. and similar products. 
Canada Foods was also represented in the 
United States by several other brokerage 
firms, including Tenser & Phipps, Pool & 
Company, and Cuylar. The sales involved 
in this case were made to the J. M. Smucker 
Company, Orville, Ohio (hereinafter re- 
ferred to as Smucker), a manufacturer of 
apple butter and preserves. 

During negotiations in April and May 
1954, when petitioners agreed to act as 
broker for Canada Foods, their commission 
on sales was established at 5%. The brokers 
other than petitioners were appointed with 
the understanding that their rate of com- 
mission would be 4%. Petitioners received 
a higher rate of commission because they 
stocked merchandise in advance of sales. 


[Challenged Transaction] 


On October 11, 1954, Canada Foods 
established its price on its 1954 pack of 
apple concentrate at $1.30 per gallon in 
50-gallon steel drums, and it authorized its 
various brokers, including petitioners, to 
negotiate sales at that price. 


The first attempt to sell the 1954 pack of 
Canada Foods’ apple concentrate to Smuck- 
er was made, not by petitioners, but by 
Phipps (of Tenser & Phipps) who con- 
tacted Smucker on or about October 1, 
1954, several weeks before petitioners first 
contacted that buyer. Upon receiving the 
quotation on October 11, 1954, Phipps ad- 
vised Smucker of the $1.30 price set by 
‘Canada Foods. 


At some time between October 15 and 18, 
1954, Smucker told Phipps that it was in- 
terested in purchasing approximately 500 
barrels of the concentrate, but at a price 
lower than $1.30. This counter-proposal 
was transmitted to Canada Foods by Phipps 
on or about October 18, 1954, and was dis- 
cussed in person with Canada Foods’ man- 
ager on October 19, 1954. Canada Foods’ 
manager told Phipps that $1.30 was Canada 
Foods’ best price and that if it were not 
for a subsidy on apples by the Canadian 
Government, Canada Foods could not sell 
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even at that low price. This decision of 
Canada Foods to hold to its established 
$1.30 price on the Smucker offer was imme- 
diately transmitted by Phipps to Smucker. 
On October 20, 1954, Phipps attempted to 
secure a 10-day option from Canada Foods 
for Smucker on 500 to 700 barrels of apple 
concentrate at the $1.30 price. Canada 
Foods replied by letter of October 25, 1954, 
refusing even to hold the $1.30 price for the 
period requested since, in its estimation, 
the price was liable to rise. 


As late as October 26, 1954, Smucker 
specifically offered to purchase through 
Phipps 500 gallons of Canada Foods’ con- 
centrate at $1.25. Phipps wired the offer to 
Canada Foods that same day. On October 
27, 1954, Canada Foods’ manager telephoned 
Phipps, again stating that his lowest price 
was $1.30, and that the only way that the 
price could be lower would be if the broker- 
age was cut. Phipps relayed the information 
to Smucker, explaining that the order at 
$1.25 could not be confirmed since Phipps 
was afraid that this would constitute a 
violation of the Robinson-Patman Act. 


A day or two before this last related 
event of October 27, 1954, Broch contacted 
Smucker in an effort to sell apple con- 
centrate on behalf of Canada Foods. Smucker 
told Broch that it already had an offer 
from Canada Foods for $1.30 but that it 
would be interested in buying 500 drums at 
a lower price. With knowledge that Canada 
Foods, through another broker, was al- 
ready negotiating to sell Smucker approxi- 
mately 500 drums of concentrate and was 
holding to its $1.30 price, Broch called 
Canada Foods and stated it could make the 
sale if the price were $1.25 per gallon. 
Canada Foods took the proposition under 
advisement. On the following day, October 
27, 1954, the day Canada Foods told Phipps 
that the price could be reduced below $1.30 
only if brokerage were cut, Canada Foods 
telephoned Broch and advised that it would 
make the sale at $1.25 per gallon provided 
Broch would agree to reduce its commission 
from 5% to 3%. Broch agreed and advised 
Smucker that Canada Foods would sell to 
it at $1.25 per gallon. The sale of 500 steel 
drums of apple concentrate at $1.25 per 
gallon was consummated, delivery made, 
and Broch received 3% brokerage rather 
than the usual 5%. 
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[FTC Order] 


The order contained in the examiner’s 
initial decision and adopted by respondent 
required Broch to cease and desist from 
“paying * * * Smucker, * * * any allowance 
or discount in lieu of brokerage * * * by 
selling * * * to such buyer at prices re- 
flecting a reduction * * *, where * * * 
accompanied by a reduction in the regular 
rate of commission, brokerage * * * being 
paid to [petitioners] by such seller principal 
for brokerage service; * * *,” 


The examiner’s conclusion, which was 
adopted by the Commission, is that peti- 
tioners “granted and allowed, and are now 
granting and allowing, directly or indirectly, 
a portion of the commission or brokerage 


fee to which they are entitled from their 


seller principal, Canada Foods * * * to 
Teese smucker Sees. a biuversor 00d 
products in commerce, in connection with 
such buyer’s purchase of food products in 
commerce.” 


[Clayton Act, Sec. 2(c)] 


Before this court, counsel for respondent 
has specified the following language from 
§ 2(c) * as the basis for the order now being 
reviewed: 


“That it shall be unlawful for any 
person’ engaged in commerce, * * * to 
_ pay or grant * * * anything of value as 
a commission, brokerage, * * * or any 
allowance or discount in lieu thereof, 
* * * either to [or from] the other party 
to stich’ transaction * *°*,” 


In so specifying, respondent’s counsel stated 
that he was interpolating the words “or 
from” following the word “to” in the 
phrase “to the other party.” Of course, we 
do not concede that counsel has a right to 
add words that Congress failed to use. 


[Scope of Section] 


The order of December 10, 1957 cannot 
stand. 


Cited 1958 Trade Cases 
Henry Broch and Co. v. FTC 


74,745. 


Neither the language of § (2) (c) nor its 
legislative history‘ indicates that a seller’s 
broker is covered by §2(c). Accordingly 
we hold that petitioner, as seller’s broker, 
did not violate §2(c). In arriving at this 
result, we have carefully considered Oliver 
Bros., Inc. v. Federal Trade Commission 
[1932-1939 TrapE Cases $55,212], 102 F. 
2d 763, Great Atlantic & Pacific Tea Co. v. 
Federal Trade Commission [1932-1939 Trane. 
Cases { 55,242], 106 F. 2d 667, and Quality: 
Bakers of America v. Federal Trade Com- 
mussion [1940-1943 Trape Cases { 56,060], 
114 F. 2d 393, principally relied on by 
respondent. Each of these cases involved 
buyers’ purchasing agents who were charged’ 
with receiving brokerage commissions from: 
the sellers, which they passed on to the 
buyers. This fact is emphasized in. the- 
Great A. & P. case, at 674, where the court 
said: 


“ke * * The question presented for our 
consideration is simply whether. or not. 
the vendee may be compensated for serv-: 
ices rendered by the vendee’s agent act-. 
ing as agent for the vendors. * * *” | 


In the case before us, no agent of the buyer- 
is involved. Petitioner is an agent solely of 
the seller. He 


Respondent did not proceed against the: 
buyer or the seller. Instead it interested” 
itself in a private grievance between rival 
brokers, Tenser & Phipps and Broch. We 
doubt whether the public interest, which is 
involved in the Act, can be said to have- 
been served by this proceeding against the: 
seller’s broker. 


In Federal Trade Comm. v. Klesner, 280: 
U.S. 19, 28, the court said: 


“k %* * But the mere fact that it is to. 
the interest of the community that private 
rights shall be respected is not enough: 
to support a finding of public interest. To 
justify filing a complaint the public in- 
terest must be specific and substantial. 
Often it is so, because the unfair method: 
employed threatens the existence of pres-- 
ent or potential competition. * * *” 


ee Sine a Li Ln Le 


315 U. S. C. A. §13(c), which reads: 

“Tt shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to pay or grant, or to receive or accept, any- 
thing of value as a commission, brokerage, or 
other compensation, or any allowance or dis- 
count in lieu thereof, except for services ren- 
dered in connection with the sale or purchase 
of goods, wares, or merchandise, either to the 
other party to such transaction or to an agent, 
representative, or other intermediary therein 
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where such intermediary is acting in fact for- 
or in behalf, or is subject to the direct or 
indirect control, of any party to such transac- 
tion other than the person by whom _ such: 
compensation is so granted or paid.”’ 

480 Cong. Rec. 6281-82 (1936). See also 80: 
Cong. Rec. 3114, 7759-60 (1936); and Hearings. 
Before the House of Representatives Judiciary 
Committee on Bills to Amend the Clayton: 
Act, 74th Cong., 1st Sess. 37, 218, 258 (1935).. 
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The effect of respondent’s order is that 
the commissions of a seller's broker are 
rendered immune from reduction by the 
seller when it is negotiating for the sale 
of its food products, and hence such a 
reduction, when used as a basis for quota- 
tion of a lower price, is illegal. This would 
be true even though the buyer does not 
suggest or even know of the reduction in 
the seller’s brokerage commission, as in the 
case at bar. 


Respondent relies heavily upon respond- 
ent’s adoption of a finding by the examiner 
that the only reasonable inference possible 
is that Broch’s acceptance of a reduced 
brokerage constituted a payment of part of 
their commission to Smucker, exactly as 
though Broch had paid 2% “of their com- 
mission to the buyer direct.” However, 
even if the seller were enabled to reduce its 
price to Smucker, on an extraordinarily large 
order, because of an agreement by seller’s 
employees, its landlord or its advertising 
agency, to reduce their salaries, rent or 
fees, it would not be the equivalent of a 
“direct” payment by the employees, the land- 
lord or the advertising agency, to Smucker, 
the buyer. The most that can be said is 
that, because of Broch’s agreement to re- 
duce its commission, the seller was able to 
reduce its price. Neither in substance nor in 
fact, directly or indirectly, did Broch pay 
anything to Smucker. 


Respondent’s interpretation of §2(c) would 


actually promote price rigidity and uni- 
formity contrary to the national antitrust 
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policy. In Federal Trade Commission v. 
Reed [1957 Trave Cases { 68,676], 243 F. 
2d 308, cert. denied, 355 U. S. 823, we said, 
at 309: 


“k > * the history, purpose and deci- 
sional law concerning the Clayton and 
Federal Trade Commission Acts demon- 
strates that they are in pari materia— 
to be read and construed as one in such 
manner as to best effectuate the purpose 
of Congress in enacting them, * * *” 


Obviously an important element in the 
cost of food distribution is the commission 
paid by sellers to their brokers. If a seller 
is to be forbidden to meet competition by 
reducing an item in its cost of distribution, 
then to that extent his costs are frozen 
without regard for the welfare of the public 
which must ultimately defray the resultant 
costs of distribution.® Trade restraints in 
the distribution of groceries surely do not 
occupy a preferred antitrust position, as 
distinguished from comparable situations. 
Standard Oil Co. v. Federal Trade Commis- 
sion [1950-1951 TrapEe CAses { 62,746], 340 
U. S. 231, 248-250 (1951), [1956 TRADE 
Cases § 68,332] 233 F. 2d 649 (7th Cir. 
1956), aff'd, [1958 Trape Cases { 68,917] 
355 U. S. 396 (1958). 


[Order Set Aside] 


For the foregoing reasons, the order of 
the Federal Trade Commission entered 
December 10, 1957 is set aside. 


Order set aside. 


[| 69,209] Maurie Stahl v. Paramount Pictures, Inc., et al. 
In the United States District Court for the Southern District of New York. Civil 


135-242. Dated November 24, 1958. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of Fed- 
eral Courts—Independent Jurisdictional Grounds—Amount in Controversy—Permissive 
Counterclaim.—In an action by an exhibitor of motion pictures against distributors and 
producers for treble damages under the antitrust laws, counterclaims which did not 
arise out of the transactions sued upon and thus required independent jurisdictional 
grounds to support them did not have to allege that the matter involved exceeded the 
sum of $10,000 as required by the July 25, 1958 amendment to 28 United States Code, 
Section 1332. Although the counterclaims were filed after that amendment, the com- 
plaint was filed prior thereto. The amendment provided that it shall apply only in the 
case of actions “commenced” after the date of its enactment. A civil action is com- 


5 This was established by the testimony of 
purchasing agent Kiefer of Smucker. 
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6 Of. Simplicity Pattern Co, v. Federal Trade 
Commission, 258 F. 2d 673, 683. Cert. granted 
Nov. 24, 1958, — U. S. —. 
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Cited 1958 Trade Cases 74,747 
Stahl v. Paramount Pictures, Inc. 


menced by filing a complaint; the interposition of a permissive counterclaim is not 
considered to be the commencement of an action. 


See Private Enforcement and Procedure, Vol. 2, { 9007.05. 


For the plaintiff: Harry Pimstein, of Buchwald, Nadel, Cohen & Hoffman, New 
York, N. Y. (Paul Lewin, of counsel). 


For the defendants: Louis Phillips, New York, N. Y., for Paramount Film Dis- 
tributing Corporation; Robert W. Perkins, New York, N. Yi for Warner Bros. Pictures 
Distributing Corporation; Royall, Koegel, Harris & Caskey, Nev York, N. Y., for Twenti- 
eth Century-Fox Film Corporation (Delaware); and John F. Caskey and Stanley Godofsky, 


of counsel to defendants on this motion. 
Opinion 
[Treble Damage Action] 


Bryan, District Judge [In full text]: This 
suit by an exhibitor of motion pictures 
against distributors and producers for treble 
damages under the anti-trust laws was 
commenced on July 7, 1958. 


[Counterclaims] 


Plaintiff moves for the dismissal of three 
counterclaims which have been pleaded 
in the answers of defendants Warner Bros. 
Pictures Distributing Corp., Paramount 
Film Distributing Corp., and Twentieth 
Century-Fox Film Corp., on the ground 
that they fail to state a basis for juris- 
diction in this court under 28 U. S. C. 
§ 1332 as amended on July 25, 1958. 

The counterclaims were filed on August 
25, August 26, and September 9, 1958 re- 
spectively. Each recites that the matter 
therein involved exceeds the sum of $3,000, 
exclusive of interest and costs. 


[Jurisdictional Grounds} 


The opposing parties agree that the 
counterclaims do not arise out of the 
transactions sued upon, that they are per- 
missive rather than compulsory, and that 
they therefore require independent juris- 
dictional grounds to support them. This 
is quite correct. See 3 Moore’s Federal 
Practice (2d ed.), pars. 13.19, 13.20 and 
cases cited therein. 


[Issue] 


The single question before me is whether 
the July 25, 1958 amendment to 28 U. S. C. 
§ 1332, which raised the amount necessary 
to confer jurisdiction on the federal courts 
from $3,000 to $10,000 requires the dismissal 
of these counterclaims which were contained 
in answers served and filed subsequent to 
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the enactment of the new amendment be- 
cause they do not allege that the matter 
involved exceeds $10,000. This is depend- 
ent upon the construction to be given to 
the savings clause in Section 3 of the July 
25, 1958 amendment which provides: 


“This Act shall apply only in the case 
of actions commenced after the date of 
the enactment of this Act.” 


[“Commencement’ of Actions] 


The complaint having been filed before 
such ‘date of the enactment” and the 
counterclaims having been asserted after 
that date, the narrow issue to be resolved 
is whether the counterclaims are to be 
deemed ‘“‘actions commenced” after the date 
of enactment of the statute or whether the 
commencement of the main action before 
the enactment date is controlling. 


Rule 2, F. Ri C. PR. provides: 


“There shall be one form of action 
to be known as ‘civil Action’.” 


Rule 3 provides that 


“A civil action is commenced by filing 
a complaint with the court.” 


Absent any indications to the contrary 
(and there are none in the Senate Report 
on the amendment to Section 1332 [S. Rep. 
1830, 85th Cong., 2d Sess., p. 2, 1958]) the 
new statute, in using the phrase “actions 
commenced”, plainly refers to the “civil 
action” provided for by Rule 2 to be “com- 
menced” by the filing of a complaint as 
provided in Rule 3. All proceedings sub- 
sequent to the commencement of a civil 
action by the filing of a complaint are pro- 
ceedings in the action thus commenced. 


[Counterclaim Not “Action’’] 
Neither Rule 13 authorizing the inter- 
position of counterclaims, compulsory and 
permissive, or any other rules, provide or 
imply that a permissive counterclaim is a 
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separate “civil action” or that the filing of 
a pleading containing such counterclaim is 
to be deemed the “commencement” of a new 
action. Indeed, Rule 13 distinguishes a 


“claim” which is the subject of a counter-— 


claim from the “action” which was “com- 
menced”. (Rule 13(a).) 


Moreover, cases which bear on the sub- 
ject indicate that the interposition of a 
permissive counterclaim is not. considered 
to be the commencement of an action. 
See General Electric Co. v. Marvel Co., 
287 U. S. 430, 434; Parmelee v. Chicago Eye 
Shield Co., 8 Cir., 157 F. 2d 582, 586; Louts- 
ville Trust Co. v. Glenn, D. C. W. D. Ky., 


Court Decisions 
Basle Theatres, Inc. v. Warner Bros. Pictures Distributing Corp. 


Number 120—84 
2-20-59. 


. [Allegations Sufficient] 


The action here was commenced on July 
7, 1958 when.the complaint was filed, prior 
to the enactment .of the new statute, and 
comes within the savings clause. These. 
counterclaims therefore need not fulfil the 
jurisdictional requirements of the new stat- 
ute and their jurisdictional allegations are 
sufficient. 


[Dismissal of Counterclaims Denied} 


Plaintiff's motion to dismiss the counter- 
claims is in all respects denied. 


So ordered. 


66 F. Supp. 872, 874. 


[69,210] Basle Theatres, Inc. v, Warner Bros. Pictures Distributing Corporation; 
Loew’s, Incorporated; RKO Radio Pictures, Inc.; Twentieth Century-Fox Film Corpora- 
tion; Universal Film Exchanges, Inc.; and United Artist Corporation. 


In the United States District Court for the Western District of Pennsylvania. Civil 
Action No, 12711. Dated October 27, 1958. As amended (Findings of Fact Nos. 3 and 7), 
January 19, 1959, ; 

Sherman and Clayton Antitrust Acts ; 

Combinations and Conspiracies—Clearance System in Motion Picture Industry— 
Reasonableness of Clearances.—Motion picture distributors unreasonably restrained the 
distribution and exhibition of motion pictures in Allegheny County, Pennsylvania, and 
surrounding areas by conspiring with each other to establish a uniform system of clear- 
ances and ayailabilities for the showing of films and by extending such system to an 
operator of a drive-in theater. The establishment of the uniform system of clearances 
and availabilities, which, in effect, gave theaters in downtown Pittsburgh a fourteen and 
twenty-eight day clearance over outlying theaters, was an illegal conspiracy without 
regard to the reasonableness of the actions of the distributors because it resulted in a 
substantial elimination of competition. No changes were made in the system to adapt 
to changes in the motion picture business; its rigidity and inflexibility demonstrated that 
its maintenance over a period of at least twenty-four years was unreasonable. Also, 
the distributors unreasonably discriminated against the operator’s, theater -by refusing 
it the same fourteen-day availability that was granted to other theaters similarly located. 
The distributors contracted with exhibitors in downtown Pittsburgh to give those ex- 
hibitors clearances over the operator’s theater which ranged from twenty-one to forty-two 
or more days. The court found the clearances of forty-two or more days unreasonable 
aside from the conspiracy; under that conspiracy, the twenty-eight day clearance was 
also unreasonable. 

See Combinations and Conspiracies, Vol. 1, {| 2005.315, 2005.553., 


Monopolies—Attempts to Monopolize—Motion Picture Clearances—Intent—Elimina- 
tion of Competition.—Motion picture distributors attempted to monopolize trade in the 
distribution and exhibition of motion pictures in Allegheny County, Pennsylvania, and 
surrounding areas by conspiring with each other to maintain a uniform system of runs, 
clearances, and availabilities of such films to exhibitors, and by requiring an operator of a 
drive-in theater to conform to that system in licensing pictures for its theater. The clear- 
ance system established pursuant to the conspiracy gave theaters in downtown Pittsburgh 
a fourteen and twenty-eight day clearance over outlying theaters. The purpose of the 
agreement was to attempt the gaining or holding of a monopoly and the elimination. of 
competition for customers. 


See Monopolies, Vol. 1, 12515, 2610. useaie 40002 
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é Combinations and Conspiracies—Proof of Unlawful Conspiracy—Conscious Parallel- 
ism.—In a private antitrust action by an operator of a motion picture theater, film dis- 
tributors were held to have conspired to establish a uniform system of clearances for the 
showing of films in Allegheny County, Pennsylvania, and surrounding areas. All of the 
distributors knowingly participated in a clearance system which, in effect, gave theaters 
in downtown Pittsburgh a fourteen and twenty-eight day clearance over outlying theaters. 
Almost total conscious parallelism of action was apparent from the similarity of the dis- 
tributors’ dealings with exhibitors. That similarity, in many of the various contracts 
between the distributors and the exhibitors, approached the dotting of the “i’s” and 
crossing of the “t's,” and even allowed the different distributors to “interpret” any 
ambiguity” in exactly the same manner. The court noted that’ parallelism, conscious or 
unconscious, does not impute a conspiracy, but that it was evidence along with all the 
other factors. Under the circumstances, the court held that the burden of persuasion had 
been met and that a conspiracy to set up the release system must be inferred. 


See Combinations and Conspiracies, Vol. 1, | 2005.360. | 


Combinations and Conspiracies—Construction of Sherman Act—Interstate Commerce 
—Licensing Motion Pictures.—In a private antitrust action by an operator of a motion 
picture drive-in theater charging film distributors with conspiring to restrain and monopo- 
lize the distribution and exhibition of pictures in Allegheny County, Pennsylvania, and 
surrounding areas, the licensing of motion pictures by distributors to persons engaged in 
the exhibition of motion pictures constituted interstate trade and commerce within the 
meaning of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, J 2035.153. 


Private Enforcement and Procedure—Injunctive Relief—When Injunctive Relief 
May Be Denied—Absence of Continuing Loss—Abandonment of Illegal Practices—In an 
action by an operator of a drive-in motion picture theater charging film distributors with 
conspiring to maintain a uniform system of releasing films to exhibitors, the distributors 
were found to have been engaged in a continuing conspiracy designed for the permanent 
regulation of the motion picture industry in Allegheny County, Pennsylvania, and surround- 
ing areas. The operator was threatened with irreparable loss from the continuing conspiracy 
and was therefore entitled to an injunction. The distributors contended that any con- 
spiracy assumed to have existed in the past had been abandoned a number of years ago 
when a decree was entered against certain distributors in a Government antitrust action. 
The court found, however, that while the distributors, in the instant case, claimed to use 
independent judgment, they continued to fix the availabilities of their films on the con- 
spiratorial pattern. They came to the conclusion that the same pattern of release as had 
existed under the conspiracy was necessary for their “protection” and that their “revenue 
depended largely on it.” Only one of the distributors was found to have withdrawn from 
the conspiracy. 


See Private Enforcement and Procedure, Vol. 2, J 9023.05. 


Private Enforcement and Procedure—Injunctive Relief from Violations of Antitrust 
Laws—Necessary Averments—Threat of Irreparable Loss—An operator of a drive-in 
motion picture theater was granted an injunction against film distributors who conspired 
to restrain and monopolize the distribution and exhibition of motion pictures in Allegheny 
County, Pennsylvania, and surrounding areas. The conspiracy was a continuing one and 
the operator was threatened with irreparable loss unless the conspiracy was enjoined... It 
was apparent that if the operator had received a fresher run of pictures than those he 
received from the distributors under the uniform system of releases established by the 
conspiracy he would have made more profit by attracting more people to his theater. 
Therefore, the operator showed the necessary harm from the actions of all of the dis- 
tributors except one. As to that distributor, the court found that the damages sustained 
by the operator, in the whole context of the case did not reach irreparable harm. 


See Private Enforcement and Procedure, Vol. 2, § 9022.50. 
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Basle Theatres, Inc. v. Warner Bros. Pictures Distributing Corp. 

Private Enforcement and Procedure—Injunctive Relief—Evidence Admissible to 
Prove Violations of Antitrust Laws—Prior Government Decree.—In a private antitrust 
action charging a conspiracy in the distribution of motion pictures, portions of a prior 
Government decree were admitted into evidence. They were only admissible under certain 
limiting factors and only as relating to the business practices of the relevant distributors 
prior to 1945. The court noted that its opinion in the case would have been the same 


if those portions of the Government decree had not been accepted into evidence. 
See Private Enforcement and Procedure, Vol. 2, 9025. 
For the plaintiff: Ceisler & Rodgers, Washington, Pa., and Seymour F. Simon and 


Joseph D. Teitelbaum, both of Chicago, IIl. 


For the defendant: Reed, Smith, Shaw & McClay, Pittsburgh, Pa. 


Joun W. Mcltvaine, District Judge [Jn 
full text]: The above-entitled cause came 
on regularly for trial, and the Court having 
duly considered the evidence and being 
fully advised in the premises now finds the 
following: 


Findings of Fact 
[Parties| 


1. Plaintiff has been the owner and 
operator of the drive-in theater at Donald- 
son’s Crossroads, Pennsylvania, since 1950. 
At the time it commenced to operate the 
theater, it was known as the Lakeview 
Drive-In Theatre, but in 1952, its name 
was changed to the Mt. Lebanon Drive-In 
Theatre. 

2. The defendants: Warner Bros. Pic- 
tures Distributing Corporation (herein some- 
times referred to for convenience as 
Warner); Loew’s, Incorporated (herein 
sometimes referred to for convenience as 
Loew’s); Universal Film Exchanges, Inc. 
(herein sometimes referred to for con- 
venience as Universal); Twentieth Century- 
Fox Film Corporation (herein sometimes 
referred to for convenience as Fox); United 
Artists Corporation (herein sometimes re- 
ferred to for convenience as United Artists) ; 
and RKO Radio Pictures, Inc. (herein some- 
times referred to for convenience as RKO) 
are corporations engaged in the distribution 
of motion pictures, and all of them except 
United Artists are either directly or through 
subsidiary or affiliated corporations engaged 
in the production of motion pictures. At 
the time this action was commenced, each 
of them maintained an office in Pittsburgh, 
Pennsylvania. 

3. During the period from at least Janu- 
ary 1, 1938, to at least January 1, 1950, in 
the case of RKO; from at least January 1, 
1938, to at least March 1, 1953, in the case 
of Warner; and from at least January 1, 
1938, to at least October 1, 1954, in the case 
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of Loew’s, the defendants named in this 
paragraph were directly or through sub- 
sidiary or affiliated corporations engaged 
in the operation of motion picture theaters 
throughout the United States. 


4. From at least January 1, 1938, to 
March 1, 1953, a subsidiary of the parent 
corporation of Warner was engaged in the 
operation of theaters in Allegheny County 
and in the Western part of Pennsylvania, 
including the Stanley and Warner Theatres 
in downtown Pittsburgh and theaters in 
McKeesport, Tarentum, New Kensington, 
and Ambridge. 


5. For at least 17 years prior to October, 
1954, Loew’s had a proprietary interest in 
the Penn Theatre in downtown Pittsburgh. 


6. Defendants, and each of them, di- 
rectly or indirectly engage in interstate 
commerce, and every branch of the motion 
picture industry involved in this action 
is either in or directly affects interstate 
commerce. 


7. Defendant Fox is a successor and 
assign of Twentieth Century-Fox Film Cor- 
poration, a New York corporation (herein 
sometimes referred to for convenience as 
Fox-New York). The statements contained 
in Paragraphs two and six above are appli- 
cable to Fox-New York for the period from 
at least January 1, 1938, to September 27, 
1952. During the period from at least Janu- 
ary 1, 1938, to at least January 1, 1952, 
Fox-New York was directly or through 
subsidiary corporations engaged in the op- 
eration of motion picture theaters through- 
out the United States. 


[Pittsburgh Theaters] 


8. The principal downtown Pittsburgh 
theaters are the Penn, Stanley, Fulton, and 
J. P. Harris. These theaters ordinarily play 
pictures prior to their showing in any other 
theater in Allegheny County. The Warner 
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Theatre has, from time to time, operated 
on a first run policy; that is, playing a 
number of pictures successively prior to 
their showing in any other theater in 
Allegheny County. 


; 9. The Fulton Theatre is part of a theater 
circuit which operates not less than thirty- 
five theaters. In 1946, and 1947, and for 
some time prior thereto, Edward C. Raftery 
was President of defendant United Artists 
and either Secretary or Treasurer of the 
corporation which was operating the Fulton 
Theatre. The J. P. Harris Theatre is oper- 
ated by a theater circuit which also operates 
the South Hills Theatre in Dormont, Penn- 
sylvania, and the Denis Theatre in Mt. 
Lebanon, Pennsylvania. 


[Uniform Release System] 


10. At some time prior to 1934, the de- 
fendants agreed with each other to estab- 
lish and maintain a uniform system of 
releasing pictures for showing in Allegheny 
County and in towns near Allegheny County. 
In establishing this uniform system of re- 
lease, the defendants agreed that they 
would license those of their pictures which 
received a first run showing at a downtown 
theater in Pittsburgh on the following 
availabilities, and would refrain from li- 
censing such pictures on any earlier avail- 
ability: 

A. For second run showing in Alle- 
gheny County (except for theaters in 
McKeesport and Tarentum) twenty-eight 
days after the conclusion of downtown 
Pittsburgh first run showing. 

B. For showing in theaters located in 
New Kensington, Tarentum, Ambridge, 
McKeesport, McDonald, and Aliquippa, 
fourteen days after the conclusion of 
downtown Pittsburgh first run showing. 


11. The defendants have continued to 
adhere to the agreement between them 
described in Paragraph ten above down 
to the present time except that in the 
latter —part of May, 1955, Fox commenced 
to license its pictures for second run show- 
ing in Pittsburgh and for showing in 
McKeesport, New Kensington, Aliquippa, 
Tarentum, Ambridge, and McDonald and 
for showing in the remainder of Allegheny 
County on an availability of twenty-one 
days after first run showing, downtown 
Pittsburgh. 


12. Between January 1, 1938, and March 
1, 1953, a subsidiary of the parent corpo- 
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ration of defendant Warner operated more 
theaters playing on an availability of four- 
teen days after first run Pittsburgh, and 
more theaters playing on an availability 
of twenty-eight days after first run Pitts- 
burgh than were operated by any other 
single exhibitor. 

13. Since March 1, 1953, Warner Theatres, 
Inc., which prior to that date was a sub- 
sidiary of the parent corporation of de- 
fendant Warner, has continued to operate 
more theaters playing on an availability 
of fourteen and twenty-eight days after 
first run Pittsburgh than are operated by 
any other single exhibitor. 


[Competition Foreclosed] 


14. The uniform system of releasing pic- 
tures, which the defendants agreed to estab- 
lish and maintain, and which with the ex- 
ception of defendant Fox, noted above in 
Paragraph eleven, they have maintained 
down to this date, has foreclosed competi- 
tion in at least the following respects: 


(a) Between defendants with respect to 
length of waiting time between Pittsburgh 
first run and succeeding runs in Allegheny 
County and in Ambridge, Aliquippa, and 
McDonald; 

(b) Between Pittsburgh first run exhibitors 
and subsequent run exhibitors with respect 
to length of waiting time between their 
respective showings; and 

(c). Between subsequent run theaters with 
respect to how soon after its Pittsburgh 
first run showing they may exhibit a picture. 
In addition by establishing and adhering to 
said uniform system of release, each de- 
fendant was assured that no other defendant 
would offer for license to subsequent run 
exhibitors in the Pittsburgh area for show- 
ing in a particular week any picture which 
had not been withdrawn from release for 
the period of time prescribed by said uni- 
form system; the result was that competi- 
tion between the defendants in licensing 
their pictures to subsequent run exhibitors 
in Allegheny County and in New Kensington, 
Ambridge, Aliquippa, and McDonald has 
been lessened as the number of pictures 
available for license in any particular week 
by subsequent run exhibitors has been con- 
trolled by said uniform system. 


| Additional Agreement] 


15. In fact, however, in 1954, there was 
a clearance in effect between the distributors 
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and the downtown theaters over the Mt. 
Lebanon Drive-In, understood and con- 
tracted for, as follows: Universal, twenty- 
eight days; United Artists, forty-two days 
or more; Loew’s, forty-two days or more; 
RKO, forty-two days or more; Warner, 
forty-two days or more; Fox, twenty-eight 
days in 1954, but reduced to twenty-one 
days in 1955. 


[Nearest Competitor] 


16. The nearest theater to the Mt. Lebanon 
Drive-In Theatre is the Alhambra in 
Canonsburg, Pennsylvania. It is 4:3 or 5.4 
miles.from the Mt. Lebanon Drive-In, de- 
pending upon the route taken. 


17. The Alhambra Theatre is licensed by 
the defendants to play seven days after first 
run Washington, Pennsylvania, and the de- 
fendants often license a first run theater in 
Washington, Pennsylvania, to play at the 
same time as the first run showing in the 
Pittsburgh downtown theaters. 


18. In February, 1954, plaintiff requested 
each of the defendants to give it the oppor- 
tunity to license pictures for showing im- 
mediately following their exhibition at the 
Alhambra. This request was uniformly re- 
fused by the defendants, and each defendant 
indicated it was willing to license pictures 
to the Mt. Lebanon Drive-In for showing 
only in a playing position under the uniform 
system of release described in Paragraph 
ten above. Thus, Universal informed plain- 
tiff it would permit the Mt. Lebanon Drive- 
In to bid against the South Hills Theatre 
in Dormont, which is 10.8 miles away, for 
an exclusive showing on an availability of 
twenty-eight days after first run Pittsburgh. 
United Artists notified plaintiff it was will- 
ing to permit the Mt. Lebanon Drive-In to 
play at the same time as the Denis Theatre 
in Mt. Lebanon, Pennsylvania, which played 
fourteen days after showing at the South 
Hills or Hollywood Theatres in Dormont. 
Loew’s notified plaintiff it was willing to 
permit plaintiff to bid against the Denis 
Theatre for an exclusive showing as be- 
tween those two theaters on an availability 
of fourteen days after the South Hills. 
And RKO and Warner indicated they were 
willing to license pictures to the Mt. Lebanon 
Drive-In after their showing at the Denis. 
The earliest the Denis ordinarily played 
pictures was forty-five to forty-nine days 
after first run Pittsburgh. Fox advised 
plaintiff in the spring of 1954, that it could 
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license Fox pictures on an availability of 
twenty-eight days after first run Pittsburgh. 
In May, 1955, Fox was willing to license its 
pictures to the Mt. Lebanon Drive-In to 
play twenty-one days after the Pittsburgh 
first run showing. 


19. In 1948, or 1949, RKO decided ta 
offer its pictures to the Mt. Lebanon Drive- 
In to play seven days after the Alhambra. 
In 1954, however, RKO was no longer 
willing to grant this availability to plaintiff. 


20. Subsequent to the filing of this ac- 
tion, Loew’s decided to offer its pictures to 
plaintiff for showing on an availability of 
seven days after Canonsburg, but never 
placed this decision in operation. N. C. 
Rosen, Pittsburgh Manager for Fox, was 
of the opinion in 1956, that the Mt. Lebanon 
Drive-In should be licensed seven or four- 
teen days after first run Washington, but 
this decision was never placed in operation. 


[Conspiracy in Licensing Pictures] 


21. In 1954, in determining the manner 
in which they would license pictures to the 
Mt. Lebanon Drive-In Theatre as described 
in Paragraph eighteen above, each defendant 
brought the Mt. Lebanon Drive-In within 
the coverage of the conspiracy described in 
Paragraph ten above, which they had agreed 
twenty or more years prior thereto to 
establish and maintain, and they required 
plaintiff to conform to the terms of said 
conspiracy in licensing pictures for its Mf. 
Lebanon Drive-In Theatre. 


22. One motivation in making the avail- 
ability offers by the respective defendants 
was to minimize any difficulties in con- 
tinuing to adhere to the conspiracy they 
established many years before. 


[Changes in Business] 


23. Many changes have taken place in 
the last twenty-five years in Pittsburgh and 
in Allegheny County, and these changes 
have had an effect on the motion picture 
business in that area. Among such changes 
are the following: 

(a) Admission prices of downtown Pitts- 
burgh first run theaters have increased; 


(b) The length of time pictures have 
been shown at downtown Pittsburgh first 
run theaters has varied from not more than 
seven days to longer than four weeks; 


(c) The amount of film rental which the 
downtown Pittsburgh first run theaters 
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have paid to the defendants for the license 
of their pictures has varied substantialiy 
from less than $2,000 for some pictures to 
more than $45,000 for others; 


(d) Twenty-eight indoor-type theaters lo- 
cated in the City of Pittsburgh, which 
theaters were in operation from January 1, 
1940, to January 1, 1950, have closed since 
the latter date; 

(e) Twenty indoor-type theaters, located 
in Allegheny County but outside the City 
of Pittsburgh, which were in operation from 
January 1, 1940, to January 1, 1950, have 
closed since the latter date; 


(f). Fifteen drive-in theaters have been 
constructed and placed in operation in 
Allegheny County since January 1, 1948; 


(g) Since 1950, there have been substan- 
tial shifts of population in Allegheny County. 
Many people who lived in Pittsburgh have 
moved to newly-developed suburban areas, 
and other persons have moved into Pitts- 
burgh; 

(h) There has been a substantial decline 
in motion picture theater attendance in 
Pittsburgh and in Allegheny County since 
about 1950; 


(i) In or about 1953, the defendants in- 
troduced new techniques of projection which 
required a wider and different type of 
screen than formerly had been in use, and 
other changes in their projection equipment. 


24. The uniform system of release de- 
scribed in Paragraph ten above was so rigid 
and inflexible that no changes were made 
in it to accommodate the release of pic- 
tures by defendants for showing in theaters 
in Allegheny County to the changes re- 
ferred to in Paragraph twenty-three above, 
and the rigidity and inflexibility of such 
uniform system of release demonstrates that 
its maintenance over a period of at least 
twenty-four years, and probably longer, 
was unreasonable. 


25. The South Hills Theatre which, as 
stated above, was located in Dormont and 
played on the twenty-eight day availability 
after Pittsburgh first run is located 10.8 
miles northeast of the Mt. Lebanon Drive- 
In. The Hollywood Theatre, also located 
in Dormont, is 11.2 miles from the Mt. 
Lebanon Drive-In. 

26. The defendants have licensed their 
pictures to drive-in theaters, which are 
closer to the first run theaters in downtown 
Pittsburgh than the Mt. Lebanon Drive-In 
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Theatre is to such downtown theaters, on 
an availability of fourteen days after first 
run Pittsburgh. Among these drive-in 
theaters are the Greater Pittsburgh and 
the Harmar Drive-Ins. They have also 
licensed their pictures on a fourteen day 
availability to drive-in theaters which are 
closer to indoor theaters playing on a 
twenty-eight day availability than the Mt. 
Lebanon Drive-In is to the South Hills, 
Hollywood, or Denis.. For example the 
Greater Pittsburgh Drive-In, which is licensed 
on a fourteen day availability, is less than 
six miles from the Rowland, which is 
licensed on a twenty-eight day availability; 
and the Harmar Drive-In is less than three 
miles from the Oaks Theater in Oakmont, 
which is also licensed on a twenty-eight 
day availability. 


[Unreasonable Discriminations] 


27. In refusing to license their pictures 
to the Mt. Lebanon Drive-In any earlier 
than twenty-eight days after first run Pitts- 
burgh in the case of Universal, and forty- 
two or more days after such first run in 
the case of at least four of the other de- 
fendants, the defendants, and each of them, 
unreasonably discriminated against plain- 
tiff’s theater by refusing it as early a playing 
position as they were offering to drive-in 
theaters licensed on a fourteen day availability. 
-28. When they indicated the basis on 
which they would do business with the 
Mt. Lebanon Drive-In, the defendants in 
effect gave priority and unreasonable clear- 
ance to theaters in downtown Pittsburgh 
over the Mt. Lebanon Drive-In Theatre. 


29. Each defendant acted: unreasonably in 
assigning the Mt. Lebanon Drive-In Theatre 
the playing position described in Paragraph 
eighteen above, subject to the limitations 
mentioned hereafter. 

30. The aforesaid combination and con- 
spiracy irreparably injured plaintiff's busi- 
ness in that by virtue of. the operation of 
said conspiracy plaintiff was prevented from 
licensing motion pictures in. an open and 
competitive market. 

31. Prior to 1953, the aforesaid combina- 
tion and conspiracy was of great benefit to 
theaters in Allegheny County and elsewhere 
operated by a corporation affiliated with 
the defendant Warner. However, even when 
Warner ceased to be affiliated with such 
corporation the defendants. continued to 
adhere to their conspiracy. 
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[Monopoly] 


32. Defendants, and each of them, have 
knowingly entered into an agreement and 
conspiracy to fix clearances and playing 
positions of theaters in Allegheny County and 
in New Kensington, Ambridge, Aliquippa, 
and McDonald in order to maintain a 
monopoly of first run exhibition in the 
City of Pittsburgh, to permit theaters 
formerly affiliated with defendant Warner 
to enjoy favored playing positions, and to 
eliminate competition between themselves 
in the licensing of pictures. This conspiracy 
and the actions of the defendants in main- 
taining and fostering the conspiracy have 
been unreasonable. 


33. Said combination, conspiracy, and 
monopoly have deprived plaintiff of access 
to a free and open market in which it may 
purchase pictures for showing on an availa- 
bility determined by its ability and willing- 
ness to pay fair and reasonable film rental. 
And plaintiff has been relegated to an in- 
ferior position where it may obtain pictures 
from defendants only in a playing position 
permitted by this conspiracy. 


General Discussion 


In reaching the results stated herein, the 
aura of the whole trial properly affects the 
trier of fact. It is a consideration of all the 
evidence that determines whether or not 
the burden of proof placed on the pre- 
vailing parties has been met. 


[Evaluation of Testimony] 


The trier is affected by the type of testi- 
mony and the demeanor of the witness in 
giving that testimony. Sympathy has no 
place in affecting a verdict, but the witness’ 
candor, interest, bias, and manner do have 
a marked effect on the evaluation of his 
testimony leading to the ultimate decision. 


[Irreparable Injury] 


The one matter that has caused me the 
greatest concern is whether or not the 
plaintiff has suffered irreparable harm through 
the actions of the defendants. With per- 
haps too much candor, let me state that 
the plaintiffs President and General Man- 
ager on the witness stand gave this trier 
of fact no impression that he was a defense- 
less individual being devoured by a com- 
bination of corporate octopuses; here was 
no David facing Goliath; no heart strings 
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were wrenched; no tears were surreptiti- 
ously wiped from this juror’s eyes. While 
as stated before sympathy for or against 
one of the parties has no place in a law- 
suit, yet any trier of fact would have the 
right to take into consideration that this 
college graduate who attended four years 
of law school with years of experience in 
the movie field did not know the area from 
which he drew his patrons, never asked for 
a fourteen day availability, and had diffi- 
culty deciding whether or not he had made 
“surveys” concerning his patronage. His 
candor and demeanor on the stand, and his 
relations toward the distributors would be 
most relevant in assessing the amount of 
damages. Frankly, on the evidence now 
before this Court, his money damages 
would not be too sizable; but, nevertheless, 
it is apparent that if he had the opportunity 
of a fresher run of pictures at the theater 
he would have made more profit by attract- 
ing more people which would affect the 
box office totals as well as in all probability 
the concession profits. He has thus shown 
the necessary harm from the actions of all 
the defendants except Fox. As to Fox the 
damages sustained in the whole context of 
this case do not reach irreparable harm. 


CoNSPIRACY 


As to certain basic facts there is little 
disagreement, and the general picture could 
be stated quite simply. Many years ago a 
system of distribution was set up in the 
Pittsburgh area which in general provided 
for the protection of the first run downtown 
theater by establishing a fourteen and 
twenty-eight day availability to theaters in 
the Greater Pittsburgh area after the first 
run downtown showing. This we have 
called the “Pittsburgh Release System.” 


[Conscious Parallelism] 


This system in effect gave the downtown 
theaters a fourteen and twenty-eight day 
clearance over outlying theaters. All the 
defendant distributors knowingly partici- 
pated in the system. Almost total conscious 
parallelism of action is apparent. Indeed, 
the similarity of dealing with the exhibitors 
by the distributors approached the doting 
of the “i’s” and the crossing of the “‘t’s” in 
many of the various contracts between 
exhibitors and distributors, and even went 
so far as to allow all the different dis- 
tributors to “interpret” any “ambiguity” in 
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exactly the same manner. In addition the 
past business activities of many of the de- 
fendants substantiate this view. Is this 
enough to show a concert of action? It 
seems to the trier of fact that in the setting 
here and considering all the evidence there 
is no question that a conspiracy to set up 
the Pittsburgh Release System must be 
inferred. I am mindful that parallelism, 
conscious or unconscious, does not impute a 
conspiracy. But it is evidence along with 
all the other factors. Written agreements 
of conspiracies are not usually present. 
The circumstances here undoubtedly point 
to a conspiracy. Defendants admit that. 
They feel, however, it has not been proven. 
I feel it has. The burden of persuasion on 
that issue has been met. 


[“Paramount” Decree| 


What happened in later years? After the 
Paramount decree, the movie distributors 
became very conscious. of the possibility 
of lawsuits that might face them on certain 
claimed monopolistic practices including 
runs and clearances. They examined each 
request from exhibitors with some care. 
But in the Pittsburgh area the majority of 
the defendants kept right on with the 
fourteen and twenty-eight day general sys- 
tem of clearances. They did not give any 
particular consideration to whether the 
fourteen and twenty-eight day system has 
resulted from a conspiracy between the 
distributors. 


Portions of the Paramount decree were 
admitted into evidence. At the most they 
were only admissible under the limiting 
factors set down in Theatre Enterprises v. 
Paramount [1954 Trape Cases { 67,640], 
346 U. S. 537 (1954) and only as relating 
to the business practices of the relevant 
defendants prior to 1945. My opinion in 
the case would be the same if they had 
been refused. 


[Purpose of Agreement] 


What is the Pittsburgh Release System 
but a “no-raiding” agreement between these 
business men to eliminate competition for 
customers. Then it follows as night follows 
day that it is clearly an agreement “in 
restraint of trade” which I feel to be un- 
reasonable, and in addition could only have 
one purpose: the attempt to gain or hold a 
monopoly by those adhering to such a 
system. 
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[Private Monopoly Power] 


It may be that such a private monopoly 
power and/or such an unreasonable re- 
straint of trade is desirable in this com- 
plicated industry. Perhaps better relations 
between distributors and exhibitors does 
result because of such an agreement. But 
I think that it is accepted as part of our 
American tradition that a private monopoly 
power, however beneficial, cannot and will 
not be accepted except under specific exclu- 
sionary legislation and usually then only 
when public regulation of the monopoly 
is provided as a safeguard against such a 
distortion of the accepted American system. 
If we destroy our free economy, we will 
destroy free government. 


[Unreasonable Restraint] 


That the fruits of this conspiracy were 
an unreasonable restraint of trade is made 
clear in the formal findings and requires 
no further discussion. 


[Alleged Abandonment of Conspiracy] 


Evidence has been introduced and _ it 
strenuously has been argued by able coun- 
sel for defendants that even if it be assumed 
that the Pittsburgh clearances and availa- 
bilities, or what we have referred to as the 
Pittsburgh System of Release, were main- 
tained through conspiracy prior to the 
Paramount decree, any such conspiracy was 
abandoned by all of the defendants. With 
the exception of Fox, I disagree. The posi- 
tion of J. M. Eisenberg, attorney in Loew’s 
sales department, is typical of the mental 
processes of the companies on this issue. 
While claiming to use independent judg- 
ment, they nevertheless came to the con- 
clusion that the same pattern of release 
as had existed under the conspiracy was 
“necessary for our protection as distributors 
of pictures which play in first run Pitts- 
burgh, that our revenue depended largely 
on it.’ They continued to fix their availa- 
bilities on the conspiratorial pattern. There 
was no withdrawal. 


As to Fox the situation is quite different. 
While it might appear on the surface that 
they took an inordinately long time to come 
to a conclusion after receiving plaintiff's 
request in 1954, to complete their with- 
drawal from the conspiracy it must be re- 
membered that they were dealing with an 
uncooperative and uncommunicative cus- 
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tomer, who-on the witness stand here says 
he did not know from what area he drew 
his patrons. 


CLEARANCES AND AVAILABILITIES 


‘All through the trial of this case, the 
attorneys and the Court continually used 
these words interchangeably, and indeed 
men who have spent their entire business 
practice in the movie industry were guilty 
of the same lapse. The reason for this 
is that while they have different meanings 
and may affect the legal result yet they 
as a practical matter are closely allied. 
In this case I conclude that when making 
a contract the distributors and exhibitors 
sometimes used the “availability” to in fact 
make a “clearance” agreement. 


The specific clearance I found to exist in 
regard to the plaintiff herein is set forth 
in the formal findings, and was found to be 
unreasonable except as to Fox. Universal 
on this issue stands in a somewhat differ- 
ent position. It was an unreasonable clear- 
ance under the conspiracy, but as between 
a particular first run theater downtown 
Pittsburgh and the Mt. Lebanon Drive-In 
I would not necessarily hold it unreason- 
able.’ In such a case it is not whether I 
would think that a clearance of fourteen, 
eighteen, twenty-one, twenty-four, or thirty 
days is more reasonable than twenty-eight. 
The question is only as to whether, under 
all the evidence, a twenty-eight day clear- 
ance is unreasonable. 


_ As to others I find the individual clear- 
ance of forty-two or more days is unreason- 
able. Without laboring the point, it suffices 
to say that by their demeanor on the stand 
I’'feel that most of the defendant-officers in 
teality also feel that such a clearance is 
unreasonable. 


As to Fox, at the most, the specific clear- 
ance granted a downtown theater after 
1954, under an implied clearance, is twenty- 
eight days reduced to twenty-one days in 
1955, and this I hold not to be an unreason- 
able clearance. 


It is apparent that in so ruling I have 
rejected the proposition that the only rea- 
sonable clearance concerning this drive-in 
is one based on Washington, Pennsylvania, 
as related to Canonsburg, 


This theater is on the perimeter of what 
the defendants claim as the maximum circle 
encompassing what could be the substantial 
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drawing area for the downtown first run 
pictures. The actual perimeter has not been 
established by the evidence in this case and 
this trier of fact was somewhat surprised 
that almost all the defendants’ witnesses 
drew this perimeter with almost no devia- 
tion one from another. 


The evidence points to the unmistakable 
conclusion that, in originally setting up the 
Pittsburgh System of Release, the distribu- 
tors felt that the theaters closer to down- 
town should have the longer availability. 
The towns placed on the fourteen day avail- 
ability were on the outskirts. The violation 
of this rule points up the unreasonableness 
of the defendants to this plaintiff. The only 
Washington County town named within the 
perimeter is McDonald. However, in mak- 
ing availabilities the drive-ins near McKees- 
port and New Kensington have been given 
fourteen days; but in other parts of the 
perimeter the best offered availability is 
twenty-eight days. The explanations of 
why those theaters were given the fourteen 
day availability is unconvincing to this trier 
of fact. 


Conclusions of Law 
[Jurisdiction] 


1. The Court has jurisdiction of this 
cause and over the defendants, under the 
provisions of the anti-trust laws of the 
United States; and, more specifically, under 
the provisions of Sections 1, and 2, of the 
Act of Congress of July 2, 1890, 15 U. S. C. 
$1, 2, commonly known as the Sherman 
Act, and under the provisions of Sections 
12, and 16, of the Act of Congress of 
October 15, 1914, as amended and supple- 
mented, commonly known as the Clayton 
Actwls UsS.G. 8.22) andiaG 


[Interstate Commerce] 


2. The licensing of pictures by the de- 
fendants to plaintiff and to other persons 
engaged in the operation of motion picture 
theaters and the exhibition of motion pic- 
tures in this judicial district, constitutes 
interstate trade and commerce within the 
meaning of the Sherman Act. 


[Illegal Conspiracy] 


3. The defendants have unreasonably re- 
strained trade and commerce in the dis- 
tribution and exhibition of motion pictures, 
and attempted to monopolize such trade 
and commerce in violation of Sections 1, 
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and 2, of the Sherman Act by conspiring 
with each other to maintain a uniform sys- 
tem of runs, clearances, and availabilities in 
Allegheny County and surrounding areas, 
and by extending the coverage of said sys- 
tem to plaintiff's Mt. Lebanon Drive-In 
Theatre, and by requiring plaintiff to con- 
form to said system in licensing pictures 
for its Mt. Lebanon Drive-In Theatre. 
Thus, the conspiracy was a continuing one 
designed for the permanent regulation of 
the motion picture industry in Allegheny 
County, Pennsylvania, and in areas adjoin- 
ing Allegheny County. Such conspiracy 
is illegal without regard to the reasonable- 
ness of the actions of defendants there- 
under, because it resulted in a substantial 
elimination of competition in the distribu- 
tion and exhibition of motion pictures. 


[Unreasonable Restraint—M onopoly] 


4. However, the actions of the defend- 
ants in maintaining such conspiracy over 
almost a quarter of a century without 
change to adapt runs, clearances, and avail- 
abilities to changes in circumstances affect- 
ing the motion picture business in the area 
in which the conspiracy operated was un- 
reasonable. The application of the con- 
spiracy to plaintiff's theater, and the playing 
position which defendants assigned to plain- 
tiff’s theater under the conspiracy were also 
unreasonable acts on the part of defendants 
operating under the conspiracy. For these 


Cited 1958 Trade Cases 
Guerlain, Inc. v. U.S. 


74,757 


additional reasons, the combination and 
conspiracy in which the defendants engaged 
constituted an unreasonable restraint upon 
interstate trade and commerce and an at- 
tempt to monopolize the distribution and 
exhibition of motion pictures in violation 
of Sections 1, and 2, of the Sherman Act. 


5. Plaintiff was entitled as of right to 
license and show motion pictures released 
by the defendants, free of the restraints of 
the uniform system of runs, clearances, and 
availabilities established by the defendants 
pursuant to the conspiracy. ; 


6. The clearances established between all 
the defendants, except Fox, and Universal, 
and the downtown theaters over the Mt. 


Lebanon Drive-In, were unreasonable ‘in 
and of itself aside from the conspiracy. 


[Damage] 


7. The combination and conspiracy of 
defendants to restrain and monopolize inter- 
state trade and commerce in motion picture, 
film is a continuing one and threatens irre- 
parable loss to plaintiff in its operation of 
the Mt. Lebanon Drive-In Theatre, and 
unless enjoined, will continue, to the fur- 
ther damage of plaintiff. 


[Proposals for Decree] 


8. The parties are directed to submit 
their proposals for a decree to be entered 
by the Court within ten days from th 
date of filing these findings. ; 
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granted. The judgments are vacated and 


[] 69,212] United States v. Standard Oil Company of California; The Texas Com- 
pany; Richfield Oil Corporation; General Petroleum Corporation; Tidewater Associated 
Oil Company; Union Oil Company of California; Shell Oil Company; and Conservation 
Committee of California Oil Producers. 


In the United States District Court for the Southern District of California, Central 
Division. No. 11584-C Civil. Dated October 31, 1958. 


Case No. 1024 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Injunctive Decrees—Divestiture and Divorcement.—Assuming that integrated oil com- 
panies are shown to have engaged in a conspiracy to restrain and to monopolize trade in 
petroleum products on the West Coast and that they engaged in certain activities pursuant 
to the alleged conspiracy after the filing of the action against them, a Federal District 
Court, at a hearing before trial, ruled that it would not grant divestiture or divorcement 
of the companies’ service stations. A court of equity has broad powers in fashioning an 
injunctive decree, and an injunctive decree can be modified. A decree of divestiture or 
divorcement could not be undone if it thereafter developed that the court had been wrong 
in so ordering. The dislocations that would occur if divestiture or divorcement were 
ordered would be of such a nature that no one could fully imagine or comprehend with 
any accuracy what would be the result. There is ample power by injunctive decree to cure 
any abuses that may exist and to prevent any further abuses. The court noted that its 
ruling was based on certain showings and assumptions made before trial. : 


See Private Enforcement and Procedure, Vol. 2, { 8233.700. 
For the plaintiff: George Haddock, Walter Lehman, and Lawrence Somerville, 


For the defendants: Pillsbury, Madison & Sutro, by Francis R. Kirkham and R. J. 
MacLaury, for Standard Oil Co. of California; George W. Jansen and James Sullivan for 
The Texas Co.; O’Melveny & Myers, by E. A. Clary, for Richfield Oil Corp.; Dolley, 
Jessen & Painter, by Howard Painter, for General Petroleum Corp.; Overton, Lyman, 
Prince & Vermille, by Wayne H. Knight, for Tidewater Associated Oil Co.; Brobeck, 
Phleger & Harrison, by Moses Lasky and Richard Haas, for Union Oil Co. of California; 
and McCutchen, Black, Harnagel & Shea, by George Harnagel, Jr., S. R. Vandivort, and 
Jack Swafford, for Shell Oil Co. 
1 69,212 


© 1959, Commerce Clearing House, Inc. 


Number 117—117 
1-8-59 


Transcript of Proceedings 
[Preliminary Remarks] 


The Court [James M. Carter, District 
Judge, In full text]: We have spent three 
and a half days on this problem, and al- 
though we don’t have the kind of record we 
would have after a trial, at least we have 
substantially a record upon which we can 
proceed, in view of the Government’s con- 
cessions of general accuracy in the charts 
and the fine work done by Mr. Kirkham in 
the joint submission, which of course was 
participated in by other defendants, and the 
showing of the defendants individually. And 
contrary to Harold Morton’s remark about 
snap judgments, I don’t think I make snap 
judgments. But as I have told you gentle- 
men, I may be in error but I am seldom in 
doubt. 

I have thought about this case for a long 
time, and I have had a very full hearing 
here for three and a half days. I think I 
know the Government’s position, I think I 
know the defendants’ position, and I have 
before me the contentions and certain mat- 
ters that can be considered. 

I sat one time in Tacoma when Judge 
Levy was alive, and he had a quotation on 
his desk, a little placard quoting Mark 
Twain, and I can’t quote it accurately, but 
it read something like this: This will amaze 
some of the people and surprise the rest. 

I am prepared to make such kind of de- 
cision as I can make in this matter. I had 
hoped not to have to do this orally. I 
worked on this last night. Part of it I have 
written out. Some of it I will have to do 
orally. 

[Divestiture Issue | 


The procedure we have been following is 
an extraordinary one, but everything about 
the case is extraordinary. We must explore 
all the possibilities in the hope that the 
case can be disposed of in our lifetimes. 
Following a pre-trial hearing on mootness 
—a contention by defendants that events 
transpiring after World War II and par- 
ticularly after the filing of the complaint in 
1950 had rendered moot any question of 
relief to the plaintiff—the Court suggested 
that there be explored the ramifications of 
prayer 17 of the complaint seeking divesti- 
ture and divorcement as to the marketing 
facilities of the defendants. 

Counsel were requested to assume that 
the case had been tried as to the liability 
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phase and that the Court had found that 
prior to the filing of the complaint defend- 
ants had conspired to restrain interstate 
commerce and to monopolize. The question 
was then posed: Could, should, or would 
the Court grant divestiture and divorcement 
of defendants’ marketing facilities as part 
of the relief granted? Counsel were asked 
to submit by briefs facts not generally sub- 
ject to dispute as a basis for their showing 
and argument. This counsel for defendants 
have done, and plaintiff generally concedes 
the accuracy of such facts. 


Probably but for matters prior to May, 
1950, plaintiff would not have commenced 
this action. Plaintiff’s position is that prior 
to that date defendants conspired—an as- 
sumption we have indulged—and used from 
time to time various methods to effect their 
conspiracy; that since 1950 they continue in 
the conspiracy and have the power ma- 
terially to affect prices, if not control them, 
by their marketing facilities; that they have 
in the past demonstrated an ability to in- 
vent and devise various methods to effect 
the objects of their conspiracy and to affect 
and control prices of gasoline at the market- 
ing level wholesale and retail; and that to 
insure and guarantee free competition in 
the marketing of gasoline in the future de- 
fendants must (1) be divested of their re- 
tail outlets, i.e., their service stations which 
may be owned or leased from others, and 
(2) that such marketing facilities and ac- 
tivities must be divorced from defendants’ 
activities in the production, refining and 
transportation of crude oil. 


[Service Stations] 


Except for stations used for training, only 
three defendants own service stations: 1. 
Standard Oil owns over 600 stations as 
units of “Standard Stations, Inc.” or as 
“Chevron” stations; 2. Shell owns in excess 
of 138; Union owns 286. 


In addition, all defendants lease stations 
from third parties, which they, in turn 
either operate or lease to dealers in their 
products. These dealers are ostensibly— 
and I have no sinister connotation attached 
to that word—these dealers are ostensibly 
independent businessmen. Their contracts 
with them have been submitted on the 
showing of the individual defendants. These 
contracts are generally more favorable in 
the terms applicable to the dealers than 
they were before 1950: Prices at which 
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they sell gasoline are not fixed by the de- 
fendants; exclusive dealing provisions have 
been eliminated; and defendants actually 
compete for these outlets, and the charts 
show that dealers switch from one defend- 
ant to another. 


In fact, the Government conceded in its 
argument that, using the analogy of the 
small boy, the defendants have put on clean 
shirts and have brushed their hair and 
cleaned up their necks and have been gen- 
erally conducting themselves since 1950 
differently than the Government contends 
they conducted themselves before 1950. 


There is a showing of some 36,000 stations 
through which gasoline is marketed by de- 
fendants and independents in the Pacific 
Coast area and, if I have my figures right, 
over 21,000 are independently owned or 
leased by the operator from third parties. 
In excess of 14,000 are controlled by the 
defendants either through ownership of the 
station or by leasing the station from third 
parties. And when I say “controlled” I mean 
in the sense that the defendants have par- 
ticipated in securing the lease. 


[Defendants Control] 


As to actual control exercised by the 
various defendants this varies. Standard 
sells in stations owned by it or leased to it 
and operated ‘by Standard its own gasoline 
through paid employees. 


Size in itself is not illegal. The Court in- 
tends to comment on that a little later. But 
Standard’s dominant position in the indus- 
try, in the marketing field, gives it immense 
power, particularly since it fixes the sales 
price of gasoline in these company-owned 
stations—which, according to my calcula- 
tions from the charts for 1957, numbered 


1156. 


To a somewhat lesser extent this is true 
of Union and Shell. Union places its gaso- 
line on consignment in its company-controlled 
stations and fixes the prices at which it 
should be sold. Thus, title remains in 
Union until the gasoline is sold, and Union 
factors its gasoline at these stations. These 
stations numbered 2,058 in 1957. An in- 
teresting fact is that over 1,200 dealers who 
are independent businessmen and control 
the fate of their own stations have elected 
to operate on a like factoring basis. We 
can assume that they would be free to op- 
erate on a buy and sell basis or to seek 
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dealer contracts with other defendants or 
independents. The factoring setup may pro- 
vide a security for these dealers which they 
find more desirable than the rough and 
tumble of operating their own business. 
Even where factoring exists it is limited to 
gasoline, and TBA products and oils are 
handled as the dealer’s own business. 

Shell hires managers to sell its gasoline 
and compensates them on a commission 
basis rather than salaried employees, as 
does Standard. But Shell thus fixes the 
price at which its gasoline is sold in its 
company-controlled stations. Query as to 
oils and TBA in such stations? 

Mr. Harnagel: They are handled on a 
buy-and-sell basis by the manager and he 
is free, under his contract, to handle any 
type of merchandise that Shell may approve, 
and he can get it any place. Well, he can’t 
handle intoxicating liquors. 

The Court: According to my computa- 
tion, these company-controlled stations of 
Standard, Shell and Union total, from the 
figures set forth above, about 3,431. 

Mr. Haddock: Your Honor, may I make 
one comment perhaps to clarify what figures 
you have just given. As to the Union sta- 
tions, it is my understanding that about 
2,200 of the Union stations which are 
operated—under a total of around 3,600 
stations handling Union products that are 
on the consignee basis, instead of the 2,200. 

The Court: My figure of 2,058 excludes 
the 1,200 which are doing it voluntarily, that 
is, who lease their own stations and have 
decided to go on the consignment basis. 

Mr. Haddock: Yes. 

The Court: So it makes around 3,200. 


Mr, Lasky: My figure was 2,594, your 
Honor. 


[Pricing Power] 


The Court: Well, these are subject to 
correction. I don’t guarantee that they are 
accurate. At any rate, the figure I had as a 
total was 3,431. 


By fixing prices in their company-controlled 
stations, the defendants have a power and 
ability tremendously to influence the market. 
This power can be exercised responsibly or 
irresponsibly and illegally so as to con- 
stitute predatory competition. Even one 
such defendant, by fixing and maintaining a 
depressed price for gasoline, could seriously 
jeopardize small independent dealers, if not 
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bankrupt them. Assuming that the con- 
spiracy continues, the combined power of 
these three defendants is awesome. 


One of these three—-Standard, Shell or 
Union—by fixing a certain low price at its 
company-controlled stations would compel 
the remaining defendants to meet that price 
or to sustain great loss of gallonage. All 
of the defendants are strong and healthy 
enough to sustain severe economic loss 
from such program and still survive. 


[Rebating | 


Standing against these suppositious hap- 
penings of price cutting, alone or in conjunc- 
tion—that is, supposed predatory competition 
to destroy weaker competitors—is the record 
of what the defendants have done since 
1950 to avoid or to ameliorate price wars. 
A system of rebates is generally used to 
assist dealers in a defendant’s product, 
usually granted to dealers in the area 
affected by the price war. This is the 
reverse of predatory competition. To some 
extent at least, it is obviously motivated 
by self-interest and not eleemosynary prin- 
ciples. Defendants must have outlets for 
their gasoline. They can’t afford to have 
their dealer outlets go broke and close up. 
Hence, rebates until the price war ends, 


The Government is critical of rebating. 
The Court has difficulty in following the 
Government’s theory. In general, the Gov- 
ernment this morning conceded that it was 
not rebating as such to which it objected; 
probably that it was the rebating plus a 
contention that the defendants rebated only 
in certain cases, and that defendants in- 
sisted that the person receiving the rebate 
cut his price of gasoline. 


A word about this matter of outlets. I 
expected you gentlemen to say a lot more 
about this than you did, but I think that 
it is so obvious that you didn’t try to beat 
me over the head with a club on something 
that stuck out like a sore thumb. 


[Gasoline Supply—Dumping] 


The demands for gasoline in the West 
Coast area require delivery of immense 
quantities of gasoline almost daily. Gaso- 
line is costly and dangerous to store, and 
storage facilities are limited. Gasoline must 
move. Fixed outlets are a necessity. Gaso- 
line is not a product that a service station 
dealer can pick up on a trip to the ware- 
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house or to the distributor. It must be 
delivered to his place of business. The 
dealer requires certainty of delivery daily or 
every other day. Thus, both defendants 
and dealers are interested in a steady and 
regular day-by-day movement of this gasoline. 


IT was thinking last night of the problem 
of alleged dumping. I haven’t heard much 
about it. It has been charged or there has 
been scuttlebutt that dumping by defend- 
ants of large quantities of gasoline has 
caused price dislocations. It struck me 
that dumping quantities of gasoline in the 
market could, to a very small extent, in- 
crease the consumption of gasoline. So 
much gasoline is going to be used. If 
gasoline is dumped and somebody can sell 
it at a very cheap price, maybe Joe Doakes, 
who has been taking a bus to work, may 
decide that this week he will drive his car, 
or maybe a certain limited number of people 
have facilities where they can store a little 
gasoline and they will therefore buy up 
some gasoline and store it. But by and 
large there is going to be so much gasoline 
used in the economy of the country, and 
I can’t see that more is going to be sold 
because it is dumped. Now it is true that 
one defendant with an excess of gasoline 
might get rid of its gasoline and by selling 
at a lower price, and certain other defend- 
ants would have more on their hands. But 
by and large there is just so much gasoline 
that is going to be used, and the problem 
in the industry is to adjust imports and 
production to demand. 


There are only two ways to adjust im- 
ports and production to demand: One is 
to have the Government control how much 
you produce and tell you how much you 
can sell—which we all agree is ordinarily 
not a healthy situation; and the other is to 
do it upon a competitive basis, where on 
the basis of the market from time to time 
you judge how much gasoline you are going 
to be able to sell and you produce that 
gasoline. 


I suppose that to a certain extent the 
storage facilities available to a defendant 
have some bearing on the problem. If the 
gallonage of a defendant starts to decrease 
and there is gasoline on hand to the extent 
that defendant has storage facilities tem- 
porarily to hold its gasoline until it can 
dispose of it, you can have a more regular 
and realistic gauging of production and of 
the adjustment that might be required. 
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I don’t know too much about this matter 
of dumping. I am not going to concern 
myself with it presently, because it has not 
been fully considered, and whether it exists 
or not I don’t know. 


[Arizona Situation] 


Again, on the side of actuality as con- 
trasted to supposed predatory competition 
is the sale of gasoline by defendants to in- 
dependent distributors and service chains— 
sales of both name brand and rebranded 
gasolines. Blakely in Phoenix, Arizona, 
was an example of real responsibility by 
Standard and/or General, and/or of a fear 
of being charged with some unlawful act 
if the supply to Blakely was terminated. I 
am not insinuating that this was done be- 
cause of fear. I am merely trying to be 
factual. I don’t know the facts of this 
situation. But I do know that the supply 
was kept on, and I would like to conclude 
that it was done entirely on the basis of 
responsibility. But I don’t have those facts 
and so I cannot make the assumption that 
their action rested on one or both of those 
situations. 

Mr. Painter: May I interrupt, your 
Honor. Did I understand you to say on the 
Arizona situation that it included the name 
of General? 


The Court: Yes. I was doubtful about 
that. 
Mr. Painter: That is incorrect, your 


Honor. What we were talking about was 
the California situation. General was not 
involved in the Arizona situation. 

The Court: 
another party. 


Mr. Painter: Yes, in Los Angeles. 


You had a situation with 


[Three Routes| 


The Court: But as the Court commented 
during the argument, defendants really have 
only three routes: The free competitive 
route, the Government control route, or the 
illegal or irresponsible route; and if you 
start the competitive route you have got 
to continue. 


[Competition Among Defendants] 
There has been a substantial showing of 
competition in the marketing end of the 
industry since 1950. There has been com- 
petition between the defendants for service 
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stations, as witness the gain and loss fig- 
ures where dealers would change from one 
defendant to another for their dealer con- 
tracts. 


The Court has not heard too much about 
price competition among the defendants. 
The Court assumes that they long for 
periods of normal prices, with no gas wars. 
The Court can almost take judicial notice 
of the fact that in such periods the prices 
of most majors are the same, by and 
large. There are exceptions. From my 
limited experience in buying gasoline, once 
the price war is over things go back to 
normal. There have been observed by the 
Court price variations by locality. You 
will find that a person operating a station 
in some more suburban area, such as La 
Jolla, will always be getting more money 
for his gasoline than the man downtown. 
And the Court has also noticed the phe- 
nomenon that certain stations, where they 
cater to a rather commercial trade, have 
fixed a lower rate for their gasoline. 


In Los Angeles there was a station off 
the freeway from Pasadena where you 
could always buy Standard gasoline for a 
couple of cents less than you could buy it 
at the station at the corner of Sunset and 
Broadway—another Standard Station. This 
was not a truck stop station but a big 
station that was not particularly interested 
in the niceties of service, as at the Broad- 
way station. But they did charge less for 
their gasoline. 


There has also been competition with 
the self-service stations, some of whose 
gasoline has been supplied by defendants; 
and there has been competition with the 
new marketing agencies and entities coming 
into the Pacific Coast area since 1950. 


Self-service stations present an interest- 
ing study. Defendants on occasion have 
tolerated a two-cent differential. We hazard 
a guess that the self-service stations hope 
that the defendants keep their service sta- 
tions and that divestiture and divorcement 
be not granted. I am making a guess that 
if you take a poll of self-service stations 
they would be very much opposed to the 
kind of relief which the Government is 
seeking. The clean rest room, the spit and 
polish of the defendants’ stations, and 
particularly the services there rendered 
are what make possible the success of the 
self-service stations. Without this differen- 
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tial in services and the resulting differential 
in price, it seems fairly obvious that the 
self-service station couldn’t succeed. 


There are some other unanswered ques- 
tions, on which I shall not spend too much 
time. I mentioned dumping. 


[Absorption of Losses] 


The question also occurred to me, where 
an integrated defendant was producing 
gasoline and was marketing gasoline at its 
station, what would be the situation if its 
marketing operation were carried on at a 
loss and the loss were absorbed in the 
production end of the business? Again, that 
should be the right of anyone engaged in a 
free competitive society. But under the 
assumption that we have engaged in and 
the possibility of a continuance of a con- 
spiracy, it might be a pertinent fact, and I 
would like to explore it further. 


[Public's Purchases] 


A few other comments. I think the Court 
can probably take judicial notice of the 
fact that the public’s purchases of gasoline 
are motivated by various things. One of 
those things is the quality of the gasoline. 
The quality of gasoline has been fairly 
standardized—pardon the word. 


Mr. Harnagel: Small “s”. 


The Court: Yes. So the public know 
that if they go into a station of a certain 
defendant that they will get a certain quality 
of gasoline. I think this is a very definite 
factor in the purchasing habits of the pub- 
lic. Of course, there has been a great deal 
of money spent in advertising and in condi- 
tioning the public mind, so that if you see 
a yellow and red station you know you 
see a Shell station, and if you see a white 
and red station you know it is a Standard 
station, and blue and white for Union, et 
cetera. I can’t go down the line, Mr. 
Jansen and use the colors which Texas 
uses. But the public is conditioned so that 
these colors and signs and styles mean in 
their minds a certain quality. 

I think that undoubtedly another factor 
is the service and the rest room situation, par- 
ticularly where the women in the family 
are along or where they buy gas. 

Certainly a price differential is a factor 
with a number of people. With others it 
may be a very minor factor. 
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The credit card situation is undoubtedly 
a factor, and the give-away programs defi~ 
nitely have an impact on this matter of 
buying habits. 


[Stations and Alleged Conspiracy] 


I had meant to ask Mr. Haddock a 
question, but I did not. The Government’s 
theory is, in part, that the defendants should 
be deprived of the fruits of their unlawful 
activities. Service stations, of course, can’t 
definitely be proved to be the results of any 
unlawful conspiracy. Mr. Knight’s exposi- 
tion as to Tidewater shows that it has had 
service stations probably further back than 
any of the other defendants. And you 
would certainly have an insoluble question 
if you were trying to determine what parts 
of the service station holdings were at- 
tributable to a conspiracy. There is a defi- 
nite problem presented there. 


[| Bigness | 


Now, with reference to bigness. I thought 
I saw a look of sincere shock on Mr. Kirk- 
ham’s face when I mentioned the sign 
which I talked about on exploring the prob- 
lem here, and if I was wrong in what I 
thought I saw, all right. But I have no 
objection to bigness. And that is not one 
of the problems here directly. Obviously, 
bigness comes into the picture with the 
other factors. But it is not bigness alone 
that is the problem. I have no doubt, and 
I honestly believe, that our competitive 
system has given us what we have today 
in our standard of living. Without the 
operation of the competitive system, the 
American people today would not enjoy 
the standard of living that they enjoy, We 
might have made some progress, but we 
wouldn’t have made the progress that we 
did make. And of course the competitive 
system did this not entirely on its own. 
There was many an assist from the Govern- 
ment, there was many a boost to help them 
along. The railroads were granted land 
to get them to build railroads, to assist 
them. The railroads were an immense fac- 
tor in the development of the West., The 
air lines have, and some of them, I think, 
are still receiving subsidies. Again, there 
was a necessary reason for it. And as a 
result of the development of our competitive 
system industrial giants have grown up. I 
have nothing but respect for what has been 
accomplished. I commented once before 
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that I thought the men who were at the 
head of these companies must be men of 
ability, presently and in the past, to do the 
kind of job they have done. But of course 
with bigness, I think, there has to go re- 
sponsibility, and if there is not sufficient 
responsibility then we have situations which 
may be something like the one we are 
faced with today. 


[Divestiture or Divorcement] 


Well, to get down to the problem of 
what type of relief the Court could grant 
in this case. I have come to the conclusion 
that if this case were tried and the defend- 
ants were shown to have been in conspiracy 
to restrain trade and commerce and to 
monopolize, and assuming the showing 
made by the defendants as made in this 
hearing this week, and assuming also the 
validity of certain matters mentioned by 
Mr. Lehman—such as irregularities, mis- 
conduct, activities since 1950—that this 
Court should not and would not grant 
divestiture or divorcement of these service 
stations. 


Now, I have come to that conclusion, 
partly in view of what I have said, on the 
ground that a court of equity has broad 
powers in fashioning an injunctive decree— 
witness the suggestion of the sign as merely 
an example. 


Secondly, an injunctive decree can be 
modified. But you cannot unring a bell. 
When a bell is rug, you can’t unring it. If 
the defendants were forced to dispose of the 
service stations and it should develop there- 
after that the Court had been wrong, that 
economic dislocation was even greater than 
had existed before, you can’t undo what 
you have done. You can modify an injunc- 
tive decree. 


Thirdly, I am convinced that the disloca- 
tions that would occur would be of such a 
nature that I don’t think we can fully 
imagine or comprehend with any accuracy 
what would be the result. We certainly 
would have thrown on the market a vast 
number of valuable properties—even over a 
five-year period. You would have people 
with capital looking for bargains. You 
would have undoubtedly chains grow up. 
You might wind up with some pretty good 
competition. Query: What kind of compe- 
tition? As far as trying to keep a healthy 
competitive system of small businessmen 
in business, I think the result would be 
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the reverse. There would be the problem 
of dislocations as to owners, lessors, et 
cetera. The present dealers, with small 
investments operating service stations, would 
present a problem. 

I agree with Mr. Haddock that the en- 
forcement of the antitrust laws is not to 
keep in business certain people, but to see 
that there is free competition; and if they 
can survive, all right. 

But by the same token I am not going 
to be a party to a decree which is going 
further to concentrate business in the hands 
of fewer and fewer people and eliminate 
thousands of men who operate businesses 
with a small amount of capital. These men, 
if they had sufficient capital and wanted 
to, could probably build or buy service 
stations, but they are the type of business- 
man who has from two thousand to five 
thousand dollars, and they couldn’t get into 
a dealer setup with that money on a bigger 
basis. 


Just as I think the defendants should let 
the competitive system operate and do as little 
as possible to interfere with its operation— 
such as the power exercised by three of the 
defendants in fixing the price of gasoline 
in the series of stations which they control, 
about which I have expressed some remarks 
—so likewise I think the Court should 
tinker as little as possible with the com- 
petitive process, even with the advice of 
some eminent counsel such as we have in 
this case. I have no confidence that I can 
foresee the economic result of extensive 
tinkering with the competitive process in 
the field of marketing gasoline. I have no 
aversion to issuing injunctive orders which, 
if found wrong, I could modify. Again, 
the issuing of injunctive orders presents, to 
a certain extent, the same dilemma, but 
it doesn’t present the dilemma of the bell 
that is rung and can’t be unrung. 


And finally, I think there is ample power 
by injunctive relief to cure those present 
abuses that may exist and to prevent fur- 
ther abuses. 


[Nature of Ruling] 


Now, as to what we should do about this. 
Whether this should be formalized into 
some kind of set of findings, where we 
draw together the assumptions that we have 
made and the facts generally not in dispute, 
and on the basis of that issue a formal 
pre-trial order, or whether it should be left 
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on the basis of the record as made here— 
the remarks of the Court—I am not sure. 
You may talk about it among yourselves 
and advise me about it this afternoon. 


I have one other suggestion, and that 
is that the weather is fine in Washington 
in November and early in December before 
the snow starts in, and I again want you 
gentlemen to consult with your executives 
and to consult with the Government and 
see whether or not, in view of this ruling, 
further progress can be made toward dis- 
posing of all or part of this litigation. 


I want to say here for the record, and. 
sincerely, that this ruling is not motivated 
by the results that might flow from it. 
And believe me, it is not. I am unhappy 
at the length of this case. I am unhappy 
that I have the case. I could do without it. 
I am economically affected by the case, as 
you gentlemen know. I own a service sta- 
tion which has been operated by an inde- 
pendent for years. Once a year I get a 
letter from a major wanting to lease my 
station. I can’t deal with any of you gentle- 
men, and the chances are I can’t deal with 
you after the case is over. There are many 
reasons why I am unhappy that I have 
this case. But I have got to live with it. I 
have to do unpleasant things as a Federal 
Judge, and one of the unpleasant things is 
to have to work on this case. So my deci- 
sion is not motivated by what might flow 
from it or by the hope that this would 
eliminate some issues from the case or 
possibly lead to its disposition. 

Again in an effort to explore matters as 
to where we can chop off parts of the case 
and see where we can go from there, I 
think definitely that conferences between 
you are indicated, and IJ again charge Mr. 
Haddock with the responsibility informally 
in connection with arranging some confer- 
ences with you and seeing what can be 
done. 

Again I repeat what Mark Twain said: 
This will amaze some of the people and 
surprise the rest. 
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Mr. Haddock: Did I understand your 
Honor to say that you have charged me 
with the responsibility for arranging for 
conferences between defendants and my su- 
periors? 

The Court: No, arrange conferences 
between yourselves and these counsel to 
talk about it, as you did before. 


Mr. Haddock: Very well, your Honor. 


The Court: Anything further before we 
go to lunch? 


I might add, of course, that when you 
proceed upon the basis of an assumption, 
you see things in that context, of which 
you might take an entirely different view 
in the absence of an assumption. 


I have stated that the particular thing 
that disturbs me in this picture presently 
is the position of Standard, Shell and Union, 
on the basis of the assumptions that we 
have made. When the case is tried many 
things could happen. So please bear in 
mind that what I have said is said on the 
basis of the showing that has been made 
here and the assumptions that have been 


made. 
[Agenda] 


Mr. Painter: Might I be so bold as to 
make a suggestion about the further agenda. 
I haven’t even consulted with other counsel 
For once I am going to make a remark on 
my own. 

I won’t say that I am amazed or sur- 
prised. If I told the truth about it, if we 
weren’t in court, your Honor might be 
amazed at my reactions, and at least you 
would be surprised. J think that it has 
created a situation here where we well 
might eliminate the matters which remain 
on the calendar to see where we are going 
with your Honor’s suggestion. I just simply 
throw that out for consideration. 

The Court: Well, you gentlemen talk and 
come back at 2 o'clock, and again I will 
reappoint Mr, Harnagel and Mr. Haddock 
as a committee to talk about the agenda. 
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In the United States District Court for the District of Maryland. Civil No. 9122. 
Filed November 26, 1958. 


Case No. 1302 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Resale Price Fixing—Agreement Be- 
tween Manufacturers, Wholesalers and Retailers to Maintain Fair Trade Prices.—In a civil 
action alleging violations of Sections 1 and 2 of the Sherman Act, the evidence showed 
that retailers, wholesalers, and their respective associations organized a conspiracy to 
require liquor manufacturers to (1) establish fair trade prices for all brands sold in Mary- 
land, (2) enforce the observance of such prices, and (3) refrain from selling to a “monopoly 
county” (Department of Liquor Control for Montgomery County) at prices less than the 
wholesalers’ resale prices. Neither of the two manufacturers who contested the instant 
action denied the existence of a conspiracy; one of them, however, contended that there 
were several separate conspiracies and denied adherence to any of them. The court found 
that there was a single conspiracy, and that the manufacturer adhered to it by enforcing 
fair trade prices of its products with the cooperation of a group of competing retailers. 
That manufacturer also consented to its wholesaler’s raising of its prices to the “monopoly 
county” to the same as those charged to retailers. The other manufacturer admitted 
adherence to the conspiracy for limited periods and for limited purposes. The court’s 
order required the manufacturers to sell to the “monopoly county,” with respect to certain 
products, at the same prices as those charged to wholesalers, and also contained a provision 
for the suspension of the manufacturers’ fair trade programs. However, the court sus- 
pended the operation of that provision until there is a showing that the other provisions 
of the decree are insufficient to prevent the continuance or a recurrence of the conspiracy. 


See Monopolies, Vol. 1, { 2610.600; Resale Price Fixing, Vol. 1, J 3015.80. 


Combinations and Conspiracies—Monopolies—Resale Price Fixing—Construction of 
Sherman Act—Applicability to Regulated Industries—State Liquor Laws—Fair Trade 
Act.—In a civil action charging liquor manufacturers and others with conspiring to main- 
tain fair trade prices in violation of Sections 1 and 2 of the Sherman Act, the court held 
that the Maryland Alcoholic Beverages Law and the Maryland Fair Trade Act were 
no defense to the antitrust violations charged. The contention that those state laws 
sanctioned the acts complained of was rejected in United States v. Maryland State Licensed 
Beverage Association, 1956 Trape CAsEs { 68,243 and 1958 Trape Cases { 69,129, a prior 
criminal action against the defendants in which the conspiracy and the acts charged were 
substantially the same as those proved in this civil case. In the prior action, it was held 
the acts charged were not permitted, sanctioned, or encouraged by the announced govern- 
mental policy and law of the State of Maryland. However, the policy of the Maryland law, 
which was opposed to price cutting and price wars in the liquor traffic, was considered in 
determining the relief to be granted. A proper respect for that policy of the State required 
the court not to suspend the operation of the defendants’ fair trade programs until it is 
shown that such injunctive relief is necessary. 


See Combinations and Conspiracies, Vol. 1, J 2039; Resale Price Fixing, Vol. 1, 1 3015.80. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—In- 
junctive Decrees—Provisions—Selling Terms.—Liquor manufacturers which adhered to 
a price-fixing conspiracy organized by retailers, wholesalers, and their respective trade 
associations were ordered to sell their products to a “monopoly county” at the same prices 
they charged to wholesalers. However, the order was limited to those brands of liquor 
which the manufacturers had offered to the “monopoly county” at such prices before 
increasing them as a result of the conspiracy. Also, it was provided that a sale by the 
manufacturers’ wholesale distributors to the “monopoly county” at the wholesalers’ costs, 
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plus handling charges not to exceed $1.00 per case, would be considered equivalent to a 
sale by the manufacturer direct to the “monopoly county” at the prescribed rate. 


See Combinations and Conspiracies, Vol. 1, J 2011.091; Department of Justice Enforce- 
ment and procedure, Vol. 2, § 8233.900. 


: Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—In- 
junctive Decree—Provisions—Cancellation of Fair Trade Agreements—Suspension of 
Cancellation Order—State Policy on Liquor Regulation.—In a civil action charging liquor 
manufacturers, wholesalers, retailers, and trade associations with violating Sections 1 and 
2 of the Sherman Act by conspiring to fix resale prices, the court included in its injunctive 
decree a provision for the suspension of the defendants’ fair trade activities in Maryland. 
However, the operation of that provision was suspended unless and until it should be 
made clear to the court that the other provisions of the decree were insufficient to prevent 
the continuance or a recurrence of the conspiracy. The court noted that all fair trade 
activity would have been suspended if the case had been an ordinary one, but that the 
liquor business had peculiar problems. The Alcoholic Beverage Law of Maryland declared 
that it was necessary to regulate and control the liquor traffic and expressly declared 
Maryland’s opposition to price-cutting and price wars. Therefore, the court declined to 
suspend the detendants’ fair trade activities until it should be shown that such a provision 
was necessary to enforce obedience to Federal law. However, the decree provided that 
the Government might move at any time more than six months and less than three years 
after the entry of the decree for an order removing the suspension of the operation of 
that provision, making it binding for a period of two years from the entry of the order 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8233.625, 8341.20. 


For a consent decree entered in the U. S. District Court, District of Maryland, see 
1958 Trade Cases { 69,142. 


Opinion in Maryland, to enforce the observance of 
epeietion Sodightl said prices, and to refrain from selling di- 


TuHoMseEN, Chief Judge [In full text]: 
This is a civil action filed by the govern- 
ment seeking injunctive relief for alleged 
violations of sections 1 and 2 of the Sher- 
MameNce lo WS. ©. A, Sol. 2. Detend- 
ants are two associations of retailers, one 
association of wholesalers, one executive 
officer of each association, ten manufac- 
turers, and seven wholesalers, engaged in 
the alcoholic beverage industry in Maryland. 


[Conspiracy] 


The evidence shows that between 1947 
and 1955 certain retailers, wholesalers and 
their respective associations organized a 
conspiracy to require manufacturers to es- 
tablish fair trade prices for all brands sold 


rectly or through a wholesaler to the De- 
partment of Liquor Control for Montgomery 
County at prices less than the wholesalers’ 
resale prices. Different aspects of the con- 
spiracy were emphasized at different periods, 
and from time to time defendant manufac- 
turers adhered to the conspiracy for various 
purposes. And at one period retailers were 
incited to boycott the products of those 
manufacturers who did not establish and 
enforce fair trade or who sold directly or 
indirectly to Montgomery County at low 
prices. 
[Adherence to Conspiracy] 


An earlier criminal case* based upon the 
same conspiracy resulted in pleas of nolo 
contendere by most of the defendants, in- 
cluding the two Seagram corporations and 


1 United States v. Md. State Lic. Bev, Associa- 
tion. D. Md. [1956 TRADE CASES { 68,243], 
138 F. Supp. 685, the relevant parts of which 
were affirmed sub. nom. Melrose Distillers Inc. 
v. United States, 4 Cir. [1958 TRADE CASES 
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States v. Md. State Lic. Bev. Association, 4 Cir. 
[1957 TRADE CASES { 68,600], 240 F. 2d 420. 
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the two Schenley corporations who are 
contesting the instant action. All other 
defendants herein have agreed to consent de- 
crees.?, Neither the Seagram nor the Schen- 
ley defendants deny the existence of a 
conspiracy, although Schenley contends that 
there were several separate conspiracies. 
The Seagram defendants admit adherence 
to the conspiracy for limited periods for 
limited purposes. The Schenley defendants 
deny adherence to any conspiracy, but I 
find that there was a single conspiracy and 
that the Schenley defendants adhered to it. 


[Relief Sought] 


The principal contest has been about re- 
lief. The government seeks (1) a temporary 
suspension of all fair trade activity by de- 
fendants in Maryland, including the cancel- 
ling of all fair trade contracts to which 
defendants are parties, and (2) an order 
requiring the Schenley and Seagram de- 
fendants to sell to Montgomery County at 
the same price they sell to wholesalers, as 
well as (3) other injunctive relief about 
which there is no material dispute. 


[ Definitions | 


The term “liquor” will be used in this 
opinion to mean all alcoholic beverages ex- 
cept beer, ale, porter, and stout. The term 
“manufacturer” has been used throughout 
the case to mean a person who operates a 
plant within the United States for distilling, 
rectifying, blending, fermenting, or bottling 
any liquor, or who imports any liquor into 
the United States, or who distributes liquor 
to a wholesaler for resale to a retailer. 


THE DEFENDANTS 


Defendant Maryland Institute of Wine 
and Spirit Distributors, Inc. (wholesalers’ 
association) is a state-wide association of 
wholesale dealers, incorporated in 1936. All 
defendant wholesalers except Kronheim were 
members. 


Defendant Maryland Liquor Package Stores 
Association (package store association) is a 
state-wide association of licensed “off-premise” 
dealers, which under some variation of that 
name has been active since 1947. 


Defendant Maryland State Licensed Bev- 
erage Association, Inc. (MSLBA) is astate- 


?The Maryland State Licensed Beverage As- 
sociation and John A. Menton, its executive 
vice-president, allowed a default judgment to 
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wide association of licensed ‘‘on-premise” 
retail dealers in alcoholic beverages. Such 
dealers may sell package goods as well. 
Fourteen county or local associations of 
licensed retailers also are members. MSLBA 
was organized in May, 1950. There had 
formerly been a_ state-wide organization 
known as Maryland Retail Liquor Dealers’ 
Association, Inc., which sometimes called itself 
the Maryland Tavern Owners’ Association. 


The Liquor Industry Advisory Board 
(Board), sometimes referred to as the Ad- 
visory Committee or the Industry Com- 
mittee, was in existence during 1948, 1949, 
and 1950. It comprised three representatives 
each from the wholesalers’ association, the 
package store association, and the tavern 
owners’ association. The newly organized 
MSLBA became a member sometime during 
1950. 


The wholesalers, acting through their 
associations, were instrumental in organ- 
izing both the Board and MSLBA. De- 
fendant John A, Menton, who had been 
director of the Board, became executive 
vice-president of MSLBA. 


Defendant manufacturers are: (1) Joseph 
Seagram & Sons, Inc. (Jos. Seagram). (2) 
Distillers Distributing Corp., the present 
Seagram sales company, which after Au- 
gust 1, 1954, operated in three divisions, 
(a) Seagram, (b) Calvert, and (c) Frank- 
fort. Before August 1, 1954, the Calvert 
and Frankfort sales organizations were 
separate corporations, known as Calvert 
Distillers Corp. (Calvert) and Frankfort 
Distillers Corp. (Frankfort). They were 
merged into the Seagram sales organiza- 
tion, then known as Seagram Distillers 
Corp. (Seagram), which changed its name 
to Distillers Distributing Corp. and is now 
known as House of Seagram, Inc. (3) 
Schenley Industries, Inc. (Schenley), pri- 
marily a holding company. (4) Affiliated 
Distillers Brands, Inc. (Affiliated), the pres- 
ent Schenley sales company, which since 
December 31, 1954, has operated in several 
divisions. Before December 31, 1954, the 
Melrose, Dant and CVA sales organizations 
were separate corporations, which had been 
acquired by Schenley at different times. 
(5) National Distillers Corp. (6-9) Four 
Hiram Walker companies. (10) McKesson 
& Robbins, Inc. 


go against them. A decree similar to that en- 


tered against the other associations and in- 
dividuals will be entered against them. 
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Defendant wholesalers are: (1) McCar- 
thy-Hicks, the exclusive distributor in Mary- 
land of Seagram name brands, (2) Reliable, 
the sole distributor for Calvert after April, 
1950. (3) R. W. L, a distributor of 
Calvert products, from January, 1947 to 
April, 1950, and of certain Schenley brands 
from April, 1950 until June, 1955. (4) 
Churchill, Ltd., the distributor of the Mel- 
rose brands and brands of other manufac- 
turers. (5) Madera, a distributor of the 
Dant brands and brands of other manu- 
facturers. (6) Kronheim, with headquarters 
in Washington, D. C., the distributor for 
National. (7) Gillet Wright, the distributor 
for Hiram Walker and Gooderham & Worts. 


TRADE AND COMMERCE INVOLVED 


About 85% of all liquor sold by retailers 
in Maryland is produced outside the State 
and shipped into the State. Defendant 
manufacturers produce more than 60% of 
all liquor sold in Maryland. Defendant 
wholesalers sell about 86% of all liquor 
sold to retailers in Maryland. Alcoholic 
beverages are marketed in Maryland in a 
continuous flow of shipments from manu- 
facturers located outside the State through 
wholesalers and retailers or the liquor con- 
trol boards of monopoly counties to the 
consuming public. For a statement of the 
pertinent Maryland statutes, regulations and 
decisions, see the opinion of this court in 
the criminal case, Umited States v. Md. State 
Lic. Bev, Asso, [1956 TRADE CASES { 68,243], 
138 F. Supp. 685, 693 to 697. 


[Prior Criminal Case] 


In the criminal case defendants contended 
(1) that the acts charged in the indictment 
were expressly or impliedly sanctioned by 
Maryland law, actually implemented the 
State law, and were therefore beyond the 
reach of the Sherman Act; and (2) that 
under the Twenty-first Amendment the 
states have powers in the regulation of 
the liquor traffic which are paramount to the 
Commerce Clause, Const. Art. 1, § 8, cl. 3, 
and to statutes enacted pursuant thereto, 
that Maryland has preempted the field 
relating to the regulation of prices at 
which intoxicating beverages may be sold, 
and that the policy and provisions of the 
Maryland statute are in conflict with the 
Sherman Act. 


8 Ann. Code of Md., 1951 ed., Art. 2B, sec. 
163(b) and (c). 
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These contentions were fully discussed 
and denied by this court, 138 F. Supp. at 
699-703, and were summarily denied by the 
Court of Appeals, sub nom. Melrose Distillers, 
Inc. v. United States, 4 Cir. [1958 Trave 
Cases { 69,129], 258 F. 2d 729-730, on the 
ground that the acts charged were not 
permitted, sanctioned, or encouraged by 
the announced governmental policy and 
law of the State of Maryland. 


[Maryland Law No Defense] 


The conspiracy and the acts charged in 
the indictment in the criminal case were 
substantially the same as the conspiracy 
and the acts proved in this civil case. 
The Maryland law is therefore no defense 
to defendants herein, but the policy of the 
Maryland law will be considered in deter- 
mining what relief should be granted. 


The Maryland statute empowers the li- 
quor control board of each monopoly county 
to purchase alcoholic beverages direct from 
any manufacturer or wholesaler and to sell 
such alcoholic beverages to the consuming 
public “at such prices as may be deter- 
mined by the board, which prices shall 
be uniform in all stores in the said county.” ® 


The Department of Liquor Control for 
Montgomery County (Montgomery County) 
has operated for many years both as a 
wholesaler and as a retailer. From 1947 
to 1954 Montgomery County bought direct 
from some manufacturers at the same price 
they charged wholesalers, and bought from 
some wholesalers at that price plus 50¢ 
per case. A few manufacturers and other 
suppliers, notably the Seagram sales com- 
pany distributing V. O. and 7-Crown and 
its wholesaler, McCarthy-Hicks, refused to 
sell to Montgomery County at less than 
the price charged by wholesalers to re- 
tailers. The other monopoly counties have 
customarily purchased liquor from licensed 
wholesalers at prices similar to those charged 
by wholesalers to licensed retailers. 


Montgomery County purchases 1,100 dif- 
ferent items from 70 manufacturers and 
other suppliers. It sells liquor through ten 
county-operated dispensaries. It sells li- 
quor to twelve country clubs and three 
restaurants which have retail licenses, and 
it sells beer and wine to 170 retail licensees. 
Gross sales increased from $2,443,673 in 
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1950 to $4,352,625 in 1955; the net profit 
to the County increased from $430,206 to 
$796,134. 


[Competition] 


As a retailer, Montgomery County com- 
petes with retailers in Prince George’s 
County, Howard County and Frederick 
County, Maryland, and in the District of 
Columbia. The Maryland retailers are sub- 
ject to the state’s fair trade law,* which 
binds non-signers as well as signers. Home 
Utilities v. Revere [1956 TRADE CASES 
{ 68,316], 209 Md. 610. There is no fair 
trade law in the District. Since 1948 the 
Montgomery County dispensaries have of- 
fered discounts—“week-end specials’”—on 
Fridays, Saturdays and Mondays each week. 
Each brand of liquor is discounted about 
once every five weeks. During the Christ- 
mas holidays the discounts extend through 
two entire weeks. 

Montgomery County priced its goods to 
compete with retailers in the District of 
Columbia, although at one time it agreed 
with Kronheim and National to price Na- 
tional products at figures which would not 
compete with Kronheim’s Washington cus- 
tomers. Generally, Montgomery County’s 
principal objective in operating its dispen- 
saries was to make a profit, rather than to 
comply with any declared purpose of the 
Maryland alcoholic beverage law. 


THE CONSPIRACY 
[Development of Conspiracy] 


Price cutting was not a problem during 
World War II, but in 1947, when liquor 
became more plentiful, price cutting was 
resumed, Those manufacturers who be- 
lieved in fair trade executed new fair trade 
contracts with retailers in Maryland and 
announced that they would enforce existing 
contracts. The package store association 
and the tavern owners’ association were 
eager to have all manufacturers establish 
fair trade prices for their products, and 
some of the defendant manufacturers worked 
with the associations in an effort to per- 
suade all retailers to sign fair trade con- 
tracts. The horizontal cooperation of the 
retailers to establish fair trade quickly de- 
veloped into horizontal cooperation of the 
retailers and their associations, aided and 
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financed by the wholesalers’ association, to 
enforce fair trade. The Liquor Industry 
Advisory Board, composed of three rep- 
resentatives from each association, operated 
a shopping service and furnished reports of 
fair trade violations to manufacturers and 
their wholesalers, on the basis of which 
some manufacturers, through their own 
lawyers, issued warnings to and brought 
injunction suits against offending retailers, 
sometimes reporting to the associations what 
they had done. 

The two Seagram defendants, the two 
Schenley defendants, National and Hiram 
Walker participated in this aspect of the 
conspiracy during 1948. 

After some months the manufacturers 
decided, on advice of counsel, that no 
warning letters should be sent or suits 
filed until their own lawyers had made an 
additional investigation, but the manufac- 
turers continued severally to accept complaints 
of violations furnished by the associations 
to the manufacturers directly or through 
their respective wholesalers, and to refer 
those complaints to their Maryland law- 
yers, who frequently made their investi- 
gations through the same shopping service 
employed by the Board’ 

Price cutting became increasingly preva- 
lent during 1949, The Seagram companies, 
fearing that price wars would damage their 
trademarks and the liquor business in gen- 
eral, undertook a nationwide campaign to 
persuade the retailers to observe fair trade 
prices. A vice-president of Calvert spoke 
in Baltimore in January, 1950, at a meeting 
of retailers which was arranged by Calvert 
employees with the cooperation of the 
leaders of the trade associations. He stated 
that the purpose of fair trade is to protect 
not only the manufacturers’ brands but 
the business of the retailers. 


At the end of 1950 the Board was dis- 
solved. Meanwhile, earlier in 1950, MSLBA 
had been organized, with the cooperation 
of the wholesalers, and Menton, who had 
been the executive secretary of the Board, 
became executive vice-president of MSLBA. 
After 1950 representatives of the manufac- 
turers, as well as the wholesalers, continued 
to cooperate with the retailers’ associations 
in the enforcement of fair trade, meeting 
with their officers and governing boards 


4 Art. 83, secs. 102-110. 
5It is not necessary to decide in this case 
whether the facts set out in this paragraph, 
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and discussing the enforcement of fair 
trade. On at least one occasion a repre- 
sentative of Seagram agreed in open meet- 
ing of the MSLBA Board of Governors 
to take action with respect to a specific 
retailer. 


[Schwegmann Case] 


On May 21, 1951, the Supreme Court 
decided Schwegmann v. Calvert [1950-1951 
TRADE CASES f 62,823], 341 U. S. 384, holding 
that under the Miller-Tydings Act fair trade 
contracts in interstate commerce could not 
be enforced against non-signers. Imme- 
diately all levels of the industry went into 
action. Defendant manufacturers who had 
theretofore enforced fair trade contracts 
decided independently of each other and 
of any pressure to continue to enforce 
fair trade wherever possible by means of 
intrastate operations or by obtaining fair 
trade contracts from 100% of the retailers 
in each area. At the same time the retail 
associations urged the manufacturers to 
continue fair trade enforcement, and many 
manufacturers, directly and through their 
respective wholesalers, met with and co- 
operated with the retail associations in 
an effort to persuade 100% of the retailers 
to sign. There was at least one meeting 
in Baltimore attended by retailers, whole- 
salers and some manufacturers. This as- 
pect of the conspiracy took the form of a 
typical hold-the-line price-fixing conspiracy. 


After passage of the McGuire Act in 
July, 1952, defendant manufacturers de- 
cided, independently of any pressure from 
the associations, to revive their fair trade 
programs. New price lists were sent to 
all retailers, as required by law. How- 
ever, in late 1952 and early 1953 the retail 
associations requested information from the 
several manufacturers with respect to their 
fair trade prices, products and policies, and 
many of the manufacturers supplied the in- 
formation to the associations directly or 
through their wholesalers. In its letter 
to the retailers Seagram solicited the sup- 
port of the retailers in a “joint endeavor 
to stabilize conditions’. Officers of other 
manufacturers addressed the MSLBA con- 
ventions at various times. 


Since 1947 at least, the associations had 
been disturbed by the fact that many manu- 
facturers were selling to Montgomery County 
at the same prices they sold to wholesalers 
or were selling to Montgomery County 
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through wholesalers at a mark-up of only 
50¢ over that price, which amounted to the 
same thing and permitted Montgomery 
County to undersell retailers in the neigh- 
boring counties of Maryland. In March, 
1947, the package store association and 
the tavern owners’ association sent a joint 
letter to the manufacturers protesting such 
action and requesting replies. Between 
1947 and 1954, the associations lobbied to 
prevent the creation of additional monopoly 
counties, discussed sporadically at asso- 
ciation meetings the possibility of taking 
some action with respect to Montgomery 
County, and from time to time brought 
Montgomery County’s price-cutting activ- 
ities to the notice of the manufacturers. 


[Boycott] 


In 1954 the Montgomery County situa- 
tion came to a head. The matter was 
discussed at a meeting of the executive 
committee of the MSLBA in April, 1954, 
and the manufacturers were made to realize 
that if they or their distributors sold to 
Montgomery County at a low price they 
ran the risk of losing business elsewhere. 
The package store association also exerted 
pressure. In June the board of governors 
of MSLBA authorized its president to ap- 
point a committee to discuss the matter 
with representatives of manufacturers and 
wholesalers. The procedures to be followed 
were discussed at the August meeting of 
the executive committee, and Menton, as 
executive vice-president of MSLBA, sent 
a letter to the presidents of 31 manufac- 
turers stating that continued cut-rate and 
price-leader selling by Montgomery County 
liquor dispensaries was seriously injuring 
licensees in the adjoining counties and 
throughout Maryland, was contributing to 
the breakdown of fair trade price mainte- 
nance, and that individual retailers had 
requested the association to determine what 
action the respective distillers would take 
to help stop those “abuses”. The letter 
asked for replies. The cooperation among 
the various levels of the industry was so 
close that Seagram’s wholesaler, McCarthy- 
Hicks, was given a draft of the letter to 
send to Seagram before the letter was 
mailed. Defendant manufacturers reacted 
to the letter in different ways. Some of 
them supplied the information to Menton 
orally through their Maryland representa- 
tives or wholesalers; some of them mailed 
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their replies. On September 3, defendant 
Wulfert, president of the package store 
association, sent out a generally similar 
letter. The Maryland representatives of 
the manufacturers made it clear to their 
home offices that a boycott was in the mak- 
ing against those manufacturers who did 
not acquiesce in the desires of the retailers 
and the two associations, with whom some 
of the wholesalers were more or less openly 
cooperating. At the annual convention of 
MSLBA in September, 1954, at which, as 
usual, all the defendant manufacturers main- 
tained hospitality suites, a large “score- 
board” listed the manufacturers with red, 
yellow or green lights opposite their names. 
The MSLBA bulletin reported: 


“Probably the most prominent topic of 
discussion at the recent MSLBA Con- 
vention was the tremendous scoreboard 
‘Report on Distiller Policies’ displayed 
in the lobby of the Convention Head- 
quarters hotel. 


“Dramatically displaying information 
for Maryland retailers, a green flasher 
opposite a distiller’s name indicated that 
the retailer could ‘Buy with Confidence’ 
those brands offered by that distiller; 
a yellow flasher advised the retailer to 
‘Proceed with Caution’ in buying the 
distillers’ brands so indicated; while the 
retailer was to ‘Stop And Think’ about 
purchasing distiller brands where a red 
flasher was opposite the distiller’s name. 


“In order to refresh the minds of 
those who attended the Convention, and 
to inform those Maryland retailers who 
did not attend the session, a reproduction 
of the ‘scoreboard’ report has been pre- 
pared for inclusion in this month’s issue 
of the ‘Bulletin’. Instead of the flasher 
indications used at the convention, this 
sheet has used the green, yellow and red 
indications in printing the distillers’ names. 
Our hoped-for objective is to see every 
distiller’s name eventually indicated in 
green—fair trade prices for all without 
discrimination. This ‘scoreboard’ sheet 
will go out to all retailers periodically 
with the latest revisions in the three 
color indications. 


“This display was a center of interest 
to all retailers at the Convention, as well 
as the wholesale firms’ representatives. 
Distillery men were busily arguing pro 
or con and State officials and members 
of the Legislature who were attending 
the convention were interested spectators. 
The main topic of discussion seemed to 
be the future methods that would be used 
to give publicity to brand policies, 
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“Of significance was the impressive as- 
surance of backing which the retailers in 
the State have received. On the basis of 
recent surveys, the top brands already 
on record as supporting ‘nondiscrimina- 
tory’ policies account for over forty per- 
cent (40%) of Maryland’s distilled spirits 
volume. When the volume of other sup- 
pliers who are expected to affirm similar 
‘nondiscriminatory’ policies is added, the 
distillers’ support of the retailers seems 
overwhelming.” 


[Prices Raised] 


The boycott was continued for four or 
five months until it was brought to a halt 
by the indictment in the criminal case. 
Other letters were sent by the association 
and their members, there were many con- 
ferences and telephone conversations in 
furtherance of the conspiracy, and the 
“scoreboard” was brought up to date in 
the February, 1955, issue of the MSLBA 


bulletin. During this phase of this con- 
spiracy, one manufacturer after another 
which had been selling to Montgomery 


County directly or indirectly at a low price 
changed its policy, increased its price, and 
notified the retailers’ associations directly 
or indirectly what had been done. These 
companies included Calvert and Gallagher 
& Burton (Seagram companies), Schenley 
Distributors, National, Hiram Walker, and 
McKesson & Robbins. 


SEAGRAM 
[Participation in Conspiracy] 


The Seagram companies concede that 
they joined the conspiracy and from time 
to time took action in furtherance thereof, 
but they contend that such activity was 
occasional and sporadic. 


During the pertinent period defendant 
Jos. Seagram manufactured the Seagram 
brands known as V.O., 7-Crown and Golden 
Gin. It also owned several manufacturing 
companies, including Calvert Distilling Com- 
pany, Carstairs Brothers Distilling Com- 
pany, Frankfort Distilling Company, Hunter 
Wilson, Paul Jones, Gallagher & Burton, 
and Kessler. Prior to August 1, 1954, Jos. 
Seagram owned three sales corporations: 
Seagram, Calvert, and Frankfort. Products 
manufactured by Jos. Seagram were sold 
to Seagram which marketed those products. 
Calvert purchased and marketed the prod- 
ucts manufactured by the Calvert and Car- 
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stairs distilleries. Frankfort purchased and 
marketed the products manufactured by the 
Frankfort, Hunter Wilson and Paul Jones 
distilleries. A division of Seagram also 
purchased and marketed products manu- 
factured by the Kessler and Gallagher & 
Burton distilleries. 


On August 1, 1954, Calvert and Frankfort 
merged into Seagram, which changed its 
name to Distillers Distributing Corporation. 
On August 18, 1955, it changed its name 
again to House of Seagram, Inc. After 
August 1, 1954, the products of all the 
distilleries listed above were sold to the 
one distributing corporation, which mar- 
keted the products through three separate 
divisions corresponding to the old sales 
corporations, namely, Seagram, Calvert and 
Frankfort. 


Jos. Seagram and its wholly owned sub- 
sidiaries, Seagram, Calvert and Frankfort, 
had a number of common officers and inter- 
locking directors, and the same general 
counsel. The establishment, maintenance 
and enforcement of fair trade prices of alco- 
holic beverages distributed by Seagram, 
Calvert and Frankfort in Maryland was 
controlled by the policy of Jos. Seagram. 


The men controlling the policies of the 
Seagram companies believed in fair trade 
to protect their brand names and to pre- 
vent price wars. Upon enactment of fair 
trade laws in the 1930’s, Seagram, Calvert 
and Frankfort entered into fair trade con- 
tracts and established fair trade programs 
which have been maintained in all states 
‘with fair trade laws. In 1937 they em- 
ployed Senator Tydings’ law firm to assist 
in the establishment, maintenance and en- 
forcement of their fair trade program in 
Maryland. Early in 1947, when liquor be- 
came more plentiful, the Seagram com- 
panies revived their fair trade program, 
which had been dormant because it was 
mot necessary during wartime shortages. 


On March 5, 1947, A. V. Retalliata, presi- 
dent of the package store association and 
himself a retailer, signed a Calvert fair 
trade contract, and on March 10, 1947, 
signed a Seagram fair trade contract. The 
companies publicized those contracts and 
the fact that they had established minimum 
retail prices for their brands under the 
Maryland Fair Trade Act. For example, 
on March 27, 1947, Calvert’s assistant gen- 
eral sales manager stated: 
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“Calvert is taking this step in accord- 
ance with its long established policy of 
assisting licensees to make a fair profit 
on Calvert products, The overwhelming 
majority of retailers in Maryland * * * 
with whom Calvert is the leading brand 
* * * are definitely in favor of fair 
trade regulations. We are glad to co- 
operate with them to help them protect 
their investments and to operate their 
businesses on a profitable level. Price 
cutting is no substitute for sound mer- 
chandising. We believe it is good business 
practice to prevent the breakdown of 
profit margins on well-known brands by 
those few retailers whose only recourse 
in the face of competition is cutting prices. 

“Calvert distributors in Maryland, Roma 
Wine & Liquor Company, and Reliable 
Liquors, Inc., are wholeheartedly in ac- 
cord with this move.” 


On May 8, Calvert’s Maryland repre- 
sentative reported to the home office: 
“Regarding my work in Maryland on the 
fair trade agreements, I have been in con- 
stant touch with the Package Store Owners 
Association and they are very much in 
accord with our cooperation.” 


The three sales companies did not have 
a uniform policy with respect to Mont- 
gomery County. Frankfort at all pertinent 
times sold Montgomery County direct. 
Sometime in April, 1947, Calvert ceased 
selling Montgomery County direct. R. W. L., 
its distributor, began selling Montgomery 
County at 50¢ a case over R. W: L.’s cost. 
When handling costs are considered, such a 
price is equivalent to a purchase direct 
from the distiller at the distiller’s price to 
wholesalers. This practice continued until 
the autumn of 1954. Seagram and its dis- 
tributor, McCarthy-Hicks, at all times re- 
fused to sell Montgomery County at less 
than the distributor’s posted price to re- 
tailers. Seagram and McCarthy-Hicks made 
much of this in currying favor with the 
retailers during the entire period 1947-1955. 


During 1948 the Seagram companies par- 
ticipated in that aspect of the conspiracy 
dealing with the enforcement of fair trade. 
See “The Conspiracy”, supra. 


During 1949 and 1950, on advice of their 
general counsel, they stopped sending warn- 
ings or filing suits on the basis of the 
Board’s shopping reports, but they con- 
tinued to accept complaints of violations 
furnished by the Board and to have their 
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lawyer make a new investigation and pur- 
sue the matter further if necessary. 


In January, 1950, a vice-president of 
Calvert and its assistant general sales man- 
ager spoke at a meeting of retailers which 
had been arranged with the cooperation 
of the leaders of the associations and had 
been announced by Menton as chairman 
of the Advisory Council. 


The decision of the three Seagram com- 
panies to try to preserve fair trade after 
the Schwegmann decision was made without 
pressure from the outside. However, in 
June, 1951, Seagram’s state manager ad- 
dressed the regular quarterly meeting of 
the board of governors of MSLBA and 
explained Seagram’s plans for the post- 
Schwegmann period. Immediately after his 
speech he discussed with the board what 
should be done in the case of a particular 
retailer who was said to be selling at a 
cut-rate price. The president of Frank- 
fort sent a telegram to MSLBA, in which 
he said Frankfort contemplated early action 
to obtain 100% retailer signatures to fair 
trade contracts, and would “welcome your 
support in this campaign in view of grati- 
fying news that your entire membership 
of over 1,400 retailers favors continued 
stability in Maryland market structure”. 


After the passage of the McGuire Act, 
Seagram, Frankfort and Calvert issued form 
letters to the trade enclosing identical fair 
trade notices, sample copies of fair trade 
agreements and price lists. Their decision 
to do this was made without pressure from 
outside and was not illegal, but the Seagram 
letter exhorted Maryland retailers to sup- 
port “a joint endeavor to stabilize condi- 
tions”. Newspaper advertisements, press 
releases and letters to retailers were sent 
out which emphasized that it was the policy 
of the Seagram companies “that every re- 
tailer should make a profit”, 


At the September, 1954, convention of 
MSLBA, when the “scoreboard” was so 
prominently exhibited, Seagram’s director 
of trade relations addressed the convention. 
In the Fall of 1954, Calvert and its whole- 
saler, Reliable, agreed that the price to 
Montgomery County should be increased to 
the price charged to retailers. This action 
was motivated largely by the threat of a 
boycott and the desire to have a green 
light at the MSLBA convention. Seagram 
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also, for mixed motives including MSLBA 
pressure, refused to sell the Gallagher & 
Burton brand to Montgomery County di- 
LOCKE 


SCHENLEY 


At all times during the pertinent period 
Schenley was primarily a holding company 
except for the production of some Cali- 
fornia wines and brandy. Until December 
31, 1954, liquor produced and imported by 
its various wholly owned subsidiaries was 
sold and distributed in Maryland by other 
wholly owned subsidiaries, Affiliated, CVA, 
Melrose after 1948, Dant after 1953, and 
two others unimportant here. As of De- 
cember 31, 1954, Melrose, CVA and Dant 
ceased operations, and thereafter the busi- 
ness of those subsidiaries in Maryland and 
elsewhere was conducted by Affiliated 
through separate divisions. Melrose, CVA 
and Dant were dissolved on or about May 
5, 1955. Schenley had many common offi- 
cers and interlocking directors with its 
various subsidiaries. 


[Cooperation of Competing Retailers] 


Beginning not iater than December, 1948, 
Schenley and Affiliated enforced fair trade 
prices on their products through their then 
distributor, E. Kahn & Co., Inc. This was 
permitted by the Maryland law and would 
not have violated the antitrust laws if 
Schenley, Affiliated and Kahn had not co- 
operated with defendant trade associations 
and the Board in connection therewith. 
Complaints and shopping reports were re- 
ceived by Kahn from the Board and for- 
warded, sometimes with copy to Menton, to 
Schenley’s Maryland attorney, requesting 
follow-up investigations or suit for injunc- 
tion. Thereafter, Schenley’s attorney ob- 
tained a new shopping report and, after 
consultation with and authorization from 
Schenley’s legal department, sent warnings 
or instituted suits in proper cases. This 
enforcement of fair trade prices of Schenley 
products, with the cooperation of a group 
of competing retailers, constituted adherence 
by Schenley and Affiliated to the con- 
spiracy. 

After R. W. L. succeeded Kahn as Schen- 
ley distributor in Maryland in June, 1950, 
Affiliated executed its own Maryland fair 
trade contracts and undertook its own en- 
forcement thereof. For a_ short period 
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thereafter, shopping reports from the Board 
were received by R. W. L., violations were 
discussed and thereafter confirmed in writ- 
ing by R. W. L. to Schenley. The list of 
price-cutting retailers so reported to Schen- 
ley was forwarded to Schenley’s Maryland 
attorney for follow-up investigations and 
enforcement measures if indicated. After 
the middle of 1950 however, there was 
little fair trade enforcement activity—warn- 
ing letters or litigation—by any of the 
Schenley companies. Menton complained 
that Schenley was not sufficiently active in 
enforcing fair trade, but Schenley did send 
representatives to persuade retailers to ad- 
here to fair trade prices. During the period 
1948 to 1950 Schenley also engaged in 
some fair trade enforcement inspired by its 
own investigations. 


After the Schwegmann decision, the Schen- 
ley companies made their own policy deci- 
sions, uninfluenced by the letters from the 
retailers’ associations. On May 23, by tele- 
gram, Schenley urged all retailers to main- 
tain an orderly market. Its wholesaler, 
R. W. L., published an advertisement dated 
May 25, addressed to retailers, urging them 
to “hold the line”. Copies of the telegram 
and the ad were sent to Menton by R. W. L. 
Menton had previously written identical 
letters to all manufacturers urging them 
to enter into the necessary individual agree- 
ments with every retailer and requesting 
replies. A representative of Affiliated called 
on Menton during the middle of June and 
discussed Schenley’s plans. A week later 
he sent word to Menton through R. W. L. 
that the details had been cleared by his 
legal authorities. On July 11, 1951, Affili- 
ated authorized R. W. L. to enter into 
intrastate fair trade contracts on its leading 
brands. R. W. L. entered into one such 
contract but did not issue price lists to the 
trade. Based on the cooperation of Schen- 
ley and Affiliated with their successive dis- 
tributors in this and other matters, I find 
that the R. W. L. “hold the line” advertise- 
ment was published with the approval of 
Schenley, and that all of the acts set out 
in this paragraph constituted acts by Schen- 
ley and Affiliated in furtherance of this 
aspect of the conspiracy. 

When the Montgomery County phase of 
the conspiracy became acute, R. W. L. was 
selling Schenley Reserve and a number of 
other Schenley brands to Montgomery County 
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at the cost to wholesalers plus 50¢. As a 
result, Affiliated received a yellow light on 
the “scoreboard” at the September conven- 
tion of MSLBA. Thereafter, pursuant to 
pressures of MSLBA and the package store 
association, Schenley and Affiliated con- 
sented that R. W. L. should charge Mont- 
gomery County the same price that it 
charged Maryland retailers. R. W. L. in- 
formed Montgomery County that it was 
raising its prices. R. W. L. said that it had 
no objection to Affiliated selling to Mont- 
gomery County direct and offered to help 
arrange such direct sales. This statement 
was made with the conviction that Schenley 
and Affiliated would not sell direct and in 
an effort to preserve as much good will 
for Schenley products in Montgomery County 
as possible while yielding to the pressure of 
the retailers. 


[Conspiracy Found] 


I find that there was a single conspiracy 
with shifting emphasis from time to time, 
and that Schenley and Affiliated joined the 
conspiracy and performed various acts in 
furtherance thereof. Umited States v. Socony- 
Vacuum Oil Co, {1940-1943 TRrapE CASES 
7 56,031], 310 U. S. 150, 248, 253; Allen v. 
United States, 7 Cir., 4 F. 2d 688, 692; 
Lefko v. United States, 3 Cir., 74 F. 2d 
66, 68. 

RELIEF 


[Prior Consent Decree| 


The consent decree heretofore entered 
against all defendant manufacturers except 
the Seagram and Schenley companies is 
quite comprehensive. Among other provi- 
sions it enjoins the consenting defendants 
from cooperating in any way with any 
other person: to fix the prices at which 
liquor is sold to third persons in Maryland; 
to enforce any such price; to boycott or 
induce others to boycott; to induce any 
manufacturer to refuse to sell to a monopoly 
county; or to induce a manufacturer to sell 
to a monopoly county on the understanding 
that a designated resale price be main- 
tained. It enjoins the consenting defendants 
from certain individual action, e. g., requir- 
ing a wholesaler to adopt or enforce adherence 
to minimum resale prices; communicating 
with a wholesaler for the purpose or with 
the effect of inducing him to refrain from 
selling to any person, group or class of 
persons in Maryland. The consenting de- 
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fendants are restrained from conspiring 
among themselves or with any association: 
to refuse to sell to a monopoly county; to 
refuse to sell to a monopoly county except 
on the understanding that minimum prices 
or other conditions of resale will be main- 
tained; or to refuse to sell to a monopoly 
county at prices less than their customary 
price charged to retailers. The decree en- 
joins not only what is specifically pro- 
hibited, but all similar activity and attempting, 
urging, or inducing any such activity. 


Each consenting manufacturer is required 
to sell to Montgomery County all brands 
listed on a schedule attached to the decree 
and all brands thereafter offered to any 
monopoly state, at the same price offered 
to Maryland wholesalers, unless a particu- 
lar brand is withdrawn from sale in the 
United States. 


The consenting manufacturers are per- 
mitted to establish exclusive distributor- 
ships, to lobby for legislation, to take 
action required by federal, state or local 
legislation or regulations, and to engage 
in fair trade unless and until a final decree 
(not subject to further appeal) requiring 
a suspension of fair trade is entered herein 
against Seagram and Schenley defendants, 
in which event the consenting defendants 
will be required to suspend their fair trade 
activities for a limited period. The consent 
decree concludes with provisions for super- 
vision of defendants’ activities under the 
direction of the Assistant Attorney Gen- 
eral in charge of the Antitrust Division, in 
order to secure compliance with its provi- 
sions. 


The Seagram defendants agree that the 
decree to be entered against them should 
contain provisions similar to those in the 
consent decrees against the other defendant 
manufacturers, including a provision requir- 
ing them to sell to Montgomery County at 
the prices charged to wholesalers in Mary- 
land the following brands manufactured by 
subsidiaries of Jos. Seagram and distributed 
by various divisions of Seagram: Lord 
Calvert Whiskey, Calvert Reserve Whiskey, 
Carstairs White Seal Whiskey, London 
Distilled Gin, Four Roses Whiskey, Hunter 
Whiskey, Paul Jones Whiskey, Four Roses 
Gin, and Gallagher & Burton Black Label 
Whiskey. The government agrees that the 
last provision shall not be made to apply 
to Seagram’s V.O., 7-Crown and Golden 
Gin because those brands were never of- 
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fered to Montgomery County at any price 
less than the price charged to retailers. 


The Schenley defendants argue that if 
there is a decree against them it should 
contain general provisions similar to those 
in the consent decree, but without any 
specific requirement with respect to sales 
to Montgomery County, and that any pro- 
vision requiring them to sell to Montgomery 
County at the prices charged to wholesalers 
should be limited to the following brands 
manufactured by Schenley or its subsidi- 
aries: Old Quaker Straight Bourbon Whis- 
key, Old Stagg Straight Kentucky Bourbon 
Whiskey, Ancient Age Straight Kentucky 
Bourbon Whiskey, Cascade Straight Ken- 
tucky Bourbon Whiskey, Echo Springs 
Straight Kentucky Bourbon Whiskey; Old 
Charter Straight Kentucky Bourbon Whis- 
key, Cream of Kentucky Blended Whiskey, 
I. W. Harper Kentucky Bourbon Whiskey 
(bottled in bond), Melrose Rare Blended 
Whiskey, James E. Pepper Kentucky Bour- 
bon Whiskey (bottled in bond), Gibson 
Diamond-8 Blended Whiskey (discontinued 
brand), Golden Wedding Blended Whiskey, 
Three Feathers Blended Whiskey, Coronet 
Brandy, Dewar’s White Label Scotch, Mel- 
rose Gin, Dubonnet Aperitif, Roma Wines. 


Schenley argues, moreover, that since its 
“A blend”, Schenley Reserve and its Cana- 
dian whiskies are in direct competition with 
the Seagram “A blend’, 7-Crown and Sea- 
gram’s V.O., it would be unfair to impose 
on Schenley and Affiliated any requirement 
with respect to the sale of Schenley Re- 
serve and its Canadian whiskies which is 
not imposed on Seagram with respect to 
the sale of 7-Crown and V.O. The evi- 
dence shows that 7-Crown and V.O. were 
never sold to Montgomery County at a reduced 
price, but that Schenley Reserve and Mc- 
Naughton were so sold until the boycott 
forced Affiliated to change its policy. How- 
ever, since the evidence further shows 
that Seagram was a more eager adherent 
to the conspiracy than Schenley, and used 
its refusal to sell 7~-Crown and V.O. to 
Montgomery County at a low price as a 
means of promoting the sale of 7-Crown 
and V.O. to the conspiring retailers, I 
have concluded that Schenley should be 
allowed the same freedom with respect 
to pricing Schenley Reserve and its Cana- 
dian whiskies that Seagram is allowed with 
respect to 7-Crown and V.O. The provision 
requiring sale to Montgomery County at 


© 1959, Commerce Clearing House, Inc. 


Number 117—135 
1-8-59 


the low price will therefore not be applied 
to _Schenley Reserve and its Canadian 
whiskies. 


The requirement of sale to Montgomery 
County will be limited to those Seagram 
and Schenley brands listed above. In the 
event that sale of any such brand is dis- 
continued in the State of Maryland, the 
requirement of sale to Montgomery County 
will be suspended until resumption of sale 
thereof in the State of Maryland. 


A sale by a wholesale distributor to Mont- 
gomery County at the cost to the wholesaler 
plus handling charges not to exceed $1.00 
per case shall be considered equivalent to 
a sale by a manufacturer direct to Mont- 
gomery County at the prescribed price. 
This provision shall apply to all defendants 
herein. 


[Suspension of Fair Trade] 


We come, finally, to the most bitterly 
contested point in the case. The govern- 
ment seeks a decree against the Seagram 
and Schenley defendants providing that each 
of them: 


(A) Be required within thirty days after 
the entry of final judgment herein, (1) to 
cancel all fair trade contracts for the State 
of Maryland to which it is a party and 
which fix or control the resale price of 
alcoholic beverages, and (2) to give to all 
its Maryland customers and Maryland licensed 
retailers handling its products notice of such 
cancellation and termination, informing them 
that each retailer shall individually deter- 
mine his resale price for such products 
without reference to fair trade prices there- 
tofore established thereon; 


(B) Be restrained for a period of two 
years from entering into or adhering to any 
fair trade contract in the State of Maryland; 


(C) Be restrained for a period of two 
years from disseminating or preparing for 
dissemination to any person in the State of 
Maryland price lists or other price informa- 
tion containing minimum or suggested re- 
sale prices, markups, margins of profit, 
terms or conditions at which such alcoholic 
beverages are to be resold or offered for 


™Counsel for Seagram have submitted a de- 
tailed code of what must be done and what 
must not be done by defendant manufacturers 
in establishing and enforcing fair trade, and 
suggest that it be included in the decree. I 
am satisfied that the proposal was made in 
good faith, but there is always the danger that 
someone will claim expressio unius est exclusio 
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sale, except as provided by Article 2B, sec- 
tion 109 of the Annotated Code of Maryland; 


(D) Be restrained for a period of two 
years from shopping, policing, reporting or 
otherwise enforcing, minimum or suggested 
retail prices, markups, margins of profit, 
terms or conditions at which such alcoholic 
beverages are to be sold or offered for sale 
in the State of Maryland. 


Because of the provisions in the consent 
decrees such a suspension of fair trade 
would become binding on all other defend- 
ants in this case. 


The government contends that only by 
means of such a suspension of fair trade 
can the effects of the conspiracy be dissipated. 
On the other hand, the Seagram and Schen- 
ley defendants contend that the provisions 
in the consent decrees, properly enforced, 
will be sufficient to prevent a recurrence 
of or a continuance of the conspiracy, and 
that a suspension of fair trade would be 
(1) unfair to them and (2) contrary to the 
express purpose of the Maryland alcoholic 
beverage law." 


[Pressure on Manufacturers] 


The evidence shows that even after the 
filing of the indictment against the defend- 
ants herein and others, the filing of the 
complaint in this case, and the imposition 
of fines upon the defendants on their pleas 
of nolo contendere in the criminal case, indi- 
vidual retailers, who were not made de- 
fendants in either case, have continued their 
pressure on the manufacturers to induce 
them not to sell to Montgomery County 
directly or indirectly at any price less than 
the prices at which their products are sold 
to retailers. 


[Peculiar Problems of Liquor Business| 


The conspiracy to which all of the de- 
fendants adhered existed for so long a time, 
was so wide spread, and is still so animate 
among the retailers, that in the ordinary 
case this court would hold that a suspension 
of all fair trade activity by defendant manu- 
facturers would be necessary to prevent a 


The proposed code lists a number of 
deadly offenses against the antitrust laws, 
and some that are venial, but it does not 
cover all the activities which are likely to be 
engaged in by one who covets his neighbor’s 
customer, or is tempted to the sin of avarice. 
I have reluctantly concluded that it should be 
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continuance or revival of the conspiracy. 
But this is not the ordinary case. It in- 
volves the liquor business, with its peculiar 
problems, which have been recognized by 
the Supreme Court of the United States 
and by the Court of Appeals of Maryland. 
United States v. Frankfort Distilleries, Inc. 
[1944-1945 Trape Cases J 57,338], 324 U. S. 
293; Dundalk Liquor Co. v. Tawes, 201 
Md. 58. 


[Declared Policy of Maryland] 


The alcoholic beverage law of the State 
of Maryland, Ann. Code, 1957 ed., Art. 2B, 
sec. 1, declares that it is necessary to regu- 
late and control the liquor traffic “to obtain 
respect and obedience to law and to foster 
and promote temperance’. Sec. 109(a), 
adopted in 1951 as part of an act to au- 
thorize certain regulations of the Comp- 
troller which had been held invalid under 
the previous law, states: 


“(a) Declared policy of State—Elimina- 
tion of price wars.——lIt is the declared 
policy of this State that it is necessary 
to regulate and control the sale and dis- 
tribution within the State of wines and 
liquors, for the purpose of fostering and 
promoting temperance in their consump- 
tion and respect for and obedience to the 
law. In order to eliminate price wars, 
which unduly stimulate the sale and con- 
sumption of wines and liquors and dis- 
rupt the orderly sale and distribution 
thereof, it is hereby declared as the policy 
of this State that the sale of wines and 
liquors should be subjected to the follow- 
ing restrictions, prohibitions and regula- 
tions. The necessity for the enactment 
of the provisions of this section is, there- 
fore, declared as a matter of legislative 
determination.” 


[Federal Law] 


“A federal court dealing with problems 
arising out of the liquor traffic in Maryland 
cannot properly ignore these provisions. 
True, this court and the Fourth Circuit 
have held that the Twenty-first Amendment 
and the Maryland statute do not afford an 
excuse for the violations of the antitrust 
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laws which have been committed by de- 
fendants. Nevertheless, this court should 
consider the expressed policy of the State 
of Maryland in determining what relief 
should be granted in this case. This court 
must weigh the difficulties of enforcing its 
decree without a provision suspending fair 
trade against the probability that such a 
provision would encourage price cutting 
and price wars, to which the State of Mary- 
land has expressly declared its opposition. 
A proper respect for the policy of the State 
requires this court not to include such a 
provision in the decree until it has been 
shown that such a provision is necessary 
to enforce obedience to the federal law. 


This court cannot cure all of the problems 
presented by the fact that Montgomery 
County claims the power under Maryland 
law to buy as a wholesaler and sell as a 
retailer. 


[Fair Trade Suspended as to 
Certain Defendants] 


I will, therefore, include in the decree 
against the Seagram and the Schenley com- 
panies the provision for the suspension of 
fair trade requested by the government, but 
will suspend its operation against all de- 
fendants unless and until it is made clear 
to the court that the other provisions of 
the decree are insufficient to prevent the 
continuance or recurrence of the conspiracy. 
The government may move at any time 
more than six months and less than three 
years after the date of this decree for an 
order removing the suspension of the opera- 
tion of that provision, making that provi- 
sion binding on all of the defendants in this 
case for a period of two years from the 
date of such order. 


[Modification] 


Any of the defendants may move to 
modify this decree with respect to Mont- 
gomery County and individual action, at 
any time, because of a change in Maryland 
law or upon a showing of hardship. 


Counsel will prepare appropriate decrees. 
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[] 69,214] George W. Warner & Co., Inc. v, The Black D i 
Company, Inc., and Gus F. Fischer. ; soir ap aaa irae ei ts 


In the United States District Court for the Eastern District of ivi 
Action No. 19039. Dated December 1, 1958. Pfam, LesiGA tanisi oak ones 


Sherman and Clayton Antitrust Acts 


, Combinations and Conspiracies—Elements and Proof of Conspiracy—Conspiracy 
Within Single Corporation—Corporation Conspiring With Employee.—In a wholesale 
distributor’s action charging a manufacturer of portable electric power tools, its New 
York manager, and certain unnamed distributors with conspiring to restrain vende and 
lessen competition by fixing minimum sales prices on bids submitted by the distributors 
on government orders and contracts for the purchase of the manufacturer’s products, the 
court granted the manufacturer’s motion for a more definite statement on the ground 
that it could not conspire with its own manager and was, therefore, entitled to know 
the names of the distributors who were alleged to have been parties to the conspiracy. 
No one argued that the manufacturer did not have the legal right to suggest to its dis- 
tributors the prices that it deemed appropriate for the resale of its products and to base 
its discounts thereon. What it did not have the right to do was to agree and conspire 
with any of its distributors so as to prevent the distributor from being able to purchase 
its products on the same basis as the other distributors. Therefore, if the manufacturer 
was to meet the conspiracy charge, it was entitled to the names and addresses of the 
distributors who were said to have been parties to the conspiracy as well as the place 
where, and the approximate date when, each of them allegedly became a member of the 
“combination and conspiracy.” 


See Combinations and Conspiracies, Vol. 1, { 2005.400. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Analysis and Scope of Clayton Act, Section 2(a)—Selection of 
Customers—Refusal to Deal—Termination of Distributorship—A manufacturer of port- 
able electric power tools which terminated a distributor’s franchise for the undisputed 
reason that the distributor chose to sell at lower resale prices than those suggested by the 
manufacturer was denied its motion to dismiss the distributor’s charge of price discrimina- 
tion. The distributor asserted that it was discriminated against since it had ceased’ to 
enjoy its “oral franchise” in the matter of prices, or discounts from list or recommended 
prices, upon the termination of its status as a distributor of the manufacturer. The basis 
of the distributor’s so-called franchise was an oral agreement which was terminable at will 
by either party. The court noted that the initial right to terminate the relationship of the 
parties was not forced by one upon the other but was freely established by joint action. 
However, factual disputes existed as to whether the manufacturer had refused to sell to 
the distributor on any terms, so as to constitute a complete and final severance of dealing. 
The court noted that the extent to which the law will sanction (1) the efforts of a manu- 
facturer to direct the course of conduct of its distributors and (2) the efforts of the dis- 
tributors to police the producer’s exercise of its right to pick and choose its customers was 
an elusive problem, and that the controversy could not be resolved until the factual situ- 
ation could be established by the taking of testimony. 


See Price Discrimination, Vol. 1, { 3505.950. 


Price Discrimination—Practices Constituting Discrimination—Classification of Whole- 
salers’ Customers by Manufacturer—Quantity Discounts.—A wholesale distributor’s charge 
that a manufacturer of portable electric power tools conspired with others to establish 
a resale price-fixing plan which required its distributors to charge a higher price to their 
smaller volume purchasers, thereby compelling them to discriminate between their large 
and small customers, stated no claim upon which relief could be granted. There was no 
allegation that the two-scale price suggestions operated to cause discrimination among the 
distributor’s customers upon other than a quantity or volume of purchase basis. The 
charge asserted no violation of the Clayton Act or the Robinson-Patman Price Discrimi- 
nation Act since it is a recognized commercial practice to quote lower unit prices for 
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George W. Warner & Co., Inc. v. The Black & Decker Mfg. Co., Inc. 
large-scale purchases than for small purchases. The reference in the complaint to the 
manufacturer’s conduct as having been a part of an alleged conspiracy did not introduce 
a new and separate cause of action. Since an amended complaint was contemplated by 
the decision, the court noted that the distributor could elect to plead the charge as an 
overt act in pursuance of the alleged conspiracy. 


See Price Discrimination, Vol. 1, 3508, 3508.295. 


Private Enforcement and Procedure—Temporary Injunctive Relief—Necessary Aver- 
ments—Irreparable Injury—Percentage of Plaintiff’s Business Involved.—In a wholesale 
distributor’s action charging a manufacturer and others with conspiring to fix resale prices 
and prevent the distributor from being able to purchase the manufacturer’s products on 
the same basis as other distributors, the court denied the distributor’s motion for a tem- 
porary injunction where its sales figures dispelled the illusion of irreparable injury. Its 
business included the distribution of many products produced by competitors of the 
manufacturer, and its sales of the manufacturer’s products had been only 3 per cent of 
its entire distribution business. The distributor sought a preliminary injunction to restrain 
the manufacturer from (1) discriminating against and interfering with its purchase and 
sale of the manufacturer’s products, (2) fixing its resale prices, and (3) refusing to deal 
with the distributor and sell to it on the same terms as afforded other distributors. The 
court noted that the distributor sought to induce the court to direct the operation of the 
manufacturer’s business, and that the granting of the motion would come close to a deci- 
sion on the merits. Although it was argued that the public interest was at stake since the 
distributor’s status as a distributor was terminated because it sold to a public housing 
authority at less than the manufacturer’s suggested resale prices, the court held that a 
determination of the issues would have to wait upon the evidence. 


See Private Enforcement and Procedure, Vol. 2, { 9022.50. 
For the plaintiff: Daniel Kornblum, New York, N. Y. 
For the defendants: Milbank, Tweed, Hope & Hadley, by A. Donald MacKinnon 
and Edward J. Reilly, Jr., of counsel, all of New York, N. Y. 
[Motions] 


Byers, Chief Judge [In full text]: These 
are cross-motions, the first by defendants 
who invoked F. R. C. P. Rule 12(e) and 
(b) to obtain a more definite statement 
in the complaint as to plaintiff’s first al- 


than the resale prices suggested by defend- 
ant. The arguments pro and con are 
addressed to the question of whether the 
defendants thereby violated any legal rights 
of the plaintiff, thus bringing the contro- 
versy into sharp focus. 


leged cause, and dismissal as to the second 
and third, for failure to state, etc. 

The second is by the plaintiff for an in- 
junction pendente lite. 


They will be disposed of in one decision. 


[Resale Prices] 


The plaintiff was a wholesale distributor 
of the corporate defendant’s products (port- 
able electric power tools, equipment and 
accessories) for about thirty years, or until 
August 6, 1958 when the existing distrib- 
utor discount was withdrawn by written 
notice. 


The basis of the plaintiff's so-called 
franchise was an oral agreement, terminable 
at will by either party. 


The undisputed reason for this action 
was that the plaintiff chose to sell at lower 
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The complaint was filed September 22, 
1958, the motions were heard on Novem- 
ber 19th, and all briefs were filed one 
week later. 


The defendants’ motion is made prior 
to the filing of an answer. 


[Jurisdiction] 


The complaint asserts that jurisdiction 
is based upon the Sherman Act, the Clay- 
ton Act, and the Robinson-Patman Act. 
Since the plaintiff is a corporation of New 
York, and the corporate defendant is of 
Maryland, diversity is present. The indi- 
vidual defendant is an employee of the latter 
as Manager of its New York and Newark 
offices. 


The First cause charges that the de- 
fendants “* * * by agreement and un- 
derstanding with certain of their dis- 
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tributors, by economic coercion of their 
distributors, by combination and con- 
spiracy with them, and by defendants’ 
artifice, scheme and plan, restrained and 
sought to and attempted to restrain trade 
and commerce between the states and 
lessen and prevent competition by arbi- 
trarily and artificially fixing, controlling, 
regulating and maintaining minimum sales 
prices on bids submitted by their dis- 
tributors on government orders and con- 
tracts for the purchase of products 
manufactured by the defendant corpora- 
tion, including among said products those 
items which alone are manufactured by 
the defendant corporation.” 


This seems to limit the alleged conspiracy 
to a certain field of distribution. 

What might be conveniently called four 
overt acts in pursuance of the objects of 
the alleged conspiracy, are set forth in the 
paragraph from which the quotation is 
taken. 


[Conspiracy Charged] 


Thus it will be seen that a conspiracy 
is charged on the part of the corpcrate 
defendant, its New York Manager, and 
certain of its distributors who are not 
named. 

No one argues that the corporate defend- 
ant did not have the legal right to sug- 
gest to its distributors the prices that it 
deemed appropriate for the resale of its 
products, and to base its discounts thereon. 

What it did not have the right to do 
was to agree arid conspire with any of its 
distributors so as to prevent the plaintiff 
from being able to purchase defendant’s 
products on the same basis as they did. 
Therefore if the defendant is to meet the 
conspiracy charge, it is entitled to know 
who the parties to the conspiracy are al- 
leged to have been. 


[Conspiring with Employee] 

That the corporate defendant could not 
conspire with its own Manager, acting 
within the scope of his authority, has been 
decided: Nelson Radio etc. v. Motorola [1952 
Trave CASES § 67,386], 200 Fed. (2d) 911, 
cert. denied, 345 U. S. 925. 

There are District Court decisions to the 
same effect. 


[More Definite Statement Granted] 


The other parties to the conspiracy as 
alleged, should be named, in order that 
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the defendant may be fairly apprised of the 
issue that it is called upon to meet in 
that aspect of the plaintiff’s cause. 


As to this, the decision is in favor of 
the defendants, and the plaintiff is required 
to amend its complaint so as to allege 
definitely by name and address, the various 
distributors who are said to have been 
parties to the conspiracy of which plaintiff 
complains; also the place where, and the 
approximate date when, each of said dis- 
tributors is alleged to have become a mem- 
ber of the “combination and conspiracy.” 


[Price Discrimination] 


The other branches of the defendants’ 
motion are addressed to the second and 
third causes. 


The Second is difficult to describe in 
clear language. Seemingly it is aimed at 
a plan for quantity differentials in price 
based upon volume of sales, whereby two 
divisions of the distributors’ customers were 
recognized. 


For instance, sub. (a) of paragraph 13 
asserts that there were two scales of re- 
sale prices or mark-ups, one being higher 
than the other “but both being for the 
selfsame kind and quality of said products” 
—a higher price being charged as to the 
smaller volume purchasers. This plan is 
alleged to have been implemented by .re- 
quiring distributors to file lists of their 
customers with the defendant; and by threats 
of cancellation to hold the distributors to 
a recognition of the two-scale plan. 


This is said to have caused the plaintiff 
irreparable injury. In parenthesis it may 
be observed that the plan started in 1954, 
so that the irreparable injury took about 
four years to become manifest. 


The plaintiff's opposing affidavit thus 
defines the Second cause: 


“* & %* the gravamen of this action 
is that (1) defendants’ illegal resale price 
fixing plan and scheme also extended to 
the sales of B&D products by their in- 
dustrial distributors, including plaintiff, 
to their regular customers and trade, 
and, moreover, (2) the resale price scales 
imposed by defendants compelled the 
distributors illegally to discriminate be- 
tween their small and large customers 
in the selfsame trade (complaint, para. 
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[Volume Discount] 


Aside from the failure to allege facts 
which would support a claim for damages, 
there is no allegation that the two-scale 
price suggestions operated to cause discrim- 
ination among plaintiff's customers upon 
other than a quantity or volume of pur- 
chase basis. 


Since it is a recognized commercial prac- 
tice to quote lower unit prices for large scale 
purchases than upon small, it is not per- 
ceived that any violation of any statute 
mentioned in the complaint is asserted in 
the Second cause as pleaded. The reference 
therein to this conduct as having been part 
of the alleged conspiracy, does not introduce 
a new and separate cause of action, or claim 
for relief. 


Since an amended complaint is contem- 
plated by this decision, it would be for the 
plaintiff to elect to plead this alleged joint 
action as an overt act in pursuance of the 
alleged conspiracy proclaimed in the alleged 
First cause, if it be so advised. 


[Dismissal Granted] 


In its present form the plaintiff's Second 
cause is not seen to state a claim upon which 
relief can be granted; hence as to this, the 
defendants’ motion is granted, with leave 
to plaintiff to serve an amended complaint 
if indeed facts can be pleaded which are 
legally sufficient to survive proper scrutiny. 


[Franchise Termination] 


The Third cause asserts discrimination 
against the plaintiff since it has ceased to 
enjoy its “oral franchise” (complaint, para. 
6) in the matter of prices of defendants’ 
products, i.e., discounts from list or recom- 
mended prices, as contrasted with those 
paid by distributors who continue to enjoy 
the so-called franchise. 


Obviously this is a subject which cannot 
be disposed of by motion. Whether the 
plaintiff has suffered in this connection as 
to interstate transactions, is the subject of 
dispute in the opposing affidavits. The ques- 
tion of fact is also presented as to whether 
the defendant has refused to sell to plaintiff 
on any terms, so as to constitute a com- 
plete and final severance of dealings, within 


the cases cited on page 8 of the defendants’ 
brief. 
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[Dismissal Denied] 


Until the factual situation can be estab- 
lished as the result of taking testimony, the 
motion to dismiss, or in the alternative for 
summary judgment, is denied. 


[Temporary Injunction] 


Turning now to the plaintiff’s motion for 
an injunction pendente lite, the second mo- 
tion, it will be apparent that the plaintiff 
seeks to induce the court to direct pro 
tanto, the operations of the defendants’ busi- 
ness, which is a large undertaking and 
would be justified only under the most 
exigent of circumstances. 


[Refusal to Deal] 


The relief sought is “* * * a temporary 
restraining order and preliminary injunc- 
tion * * * enjoining the defendants * * * 
from in any manner discriminating against 
and interfering with the plaintiff in the law- 
ful purchase, sale and disposal of defendant 
corporation’s products, from fixing and con- 
trolling or attempting to fix and control 
the resale prices by plaintiff of said products, 
and from refusing to deal with the plaintiff 
and sell to it said products at the same 
prices, terms and conditions as afforded by 
defendants to other distributors of said 
products in the same trade, * * *.” 


The problem presented by the entire con- 
troversy is an elusive one, as is attested by 
the many decisions of state and federal 
courts involving the extent to which the 
law will sanction the efforts of a manufac- 
turer to direct the course of conduct of his 
distributors; and the efforts of the latter 
to police the exercise by the producer, of 
the right to pick and choose his customers. 


This reaching over by each into the af- 
fairs of the other, renders the establishment 
of a balance between these conflicting urges, 
a tenuous undertaking at best, and one with 
which the law may not be entirely adequate 
to deal. 

[Status of Plaintiff] 


The status of the plaintiff as a distributor 
of the corporate defendant’s products for 
about thirty years, has resulted in the crea- 
tion by it of a good will among its own cus- 
tomers, which it asserts it is now faced with 
losing, in whole or in part. 


The desire to preserve that status is un- 
derstandable, but the fact that it has always 
been of indeterminate duration by mutual 


© 1959, Commerce Clearing House, Inc. 


Number 117—141 
1-8-59 


consent, has its place in an understanding 
of the situation that has arisen. 


It appears that the initial right to ter- 
minate the relationship of the parties was 
not forced by one upon the other, but was 
freely established by joint action, and there- 
fore the possible exercise of that right by 
either was necessarily in the contemplation 
of the other, down through the years. 


The most that can be argued for the 
plaintiff is that a species of good faith con- 
strained both parties not to terminate the 
dealership except for just cause; but that is 
a mere begging of the question which is 
implicit in the controversy as a whole. 


[Irreparable Injury] 


The assertion of irreparable injury will 
not withstand an analysis of the opposing 
affidavits: The plaintiff asserts that its an- 
nual gross sales are of about $2,000,000.00. 


Its volume of business with the defendant 
expressed in its selling prices has averaged 
for three years, $60,000.00, so that in dollars 
the sale of the corporate defendant’s prod- 
ucts has been about 3% of its entire business; 
that enterprise includes the distribution of 
many products manufactured by competi- 
tors of the defendant. 

These figures dispel the illusion of irrep- 
arable damage. 

As to factory repair service since last 
August, the issue is too closely drawn to be 
disposed of on the basis sought by plaintiff. 


Cited 1958 Trade Cases 
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The granting of an injunction pendente lite 
would come close to a decision im imine on 
the merits, of the searching issues in the 
case. Such a determination can only wait 
upon the evidence, if a fair and equitable 
decree is finally to emerge. 

The argument has not been overlooked 
that the public interest is at stake, since a 
sale to the Housing Authority as less than 
defendants’ suggested prices, is what led to 
the termination of the plaintiff’s status as a 
distributor for the defendant. 


The entire subject of preferential prices 
to any government or to any of the so- 
called governmental agencies, is too obscrue 
to admit of even an a@ priori disposition on 
an application for a temporary injunction. 

It is true that the government is thought 
to be entitled to a better price than an ordi- 
nary purchaser, for reasons that are not 
always clear; but when the government 
goes into business in competition with pri- 
vate enterprise, that principle may not be 
found to hold true. 

In any case the issue cannot be resolved 
unless testimony pro and con is submitted 
for the assistance of the court in reaching 
a decision. 


[Temporary Injunction Denied] 
The plaintiff's motion for a temporary in- 
junction is denied. 


Settle separate orders as to each motion, 
in accordance with the foregoing. 


[f 69,215] Little Carnegie Theatre, Inc. v. Columbia Pictures Corporation, Kingsley 
International Pictures Corporation, Fine Arts Theatre Co., Inc., and Richard Davis. 


In the United States District Court for the Southern District of New York. Civil 


140-51. Filed December 9, 1958. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Injunctive Relief from Violations of Antitrust 
Laws—Necessary Averments to State Cause of Action—Preliminary Injunction—Irre- 
parable Injury to Plaintifi—Reasonable Probability of Antitrust Violation.—A motion 
picture exhibitor which charged distributors and a competing exhibitor with conspiring 
to deny it the right to bid on equal terms on certain motion pictures was denied a tempo- 
rary injunction since it (1) failed to allege that it would suffer irreparable damage unless 
the acts complained of were restrained, (2) failed to show that it had a reasonable prob- 
ability of succeeding in the action, and (3) was. not seeking to preserve the status quo, 
or a mere restraint of threatened action on the part of the defendants, but sought what 
was tantamount to the full final relief to which it might be entitled should it succeed. 
If the exhibitor should succeed in its action, it could be amply compensated by defendants, 
who are well able to respond in damages. Also, no solid factual basis for the allegations 
of conspiracy were established, and affidavits submitted in opposition to the motion for 
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a preliminary injunction tended to show that the existence of such a conspiracy was 


improbable. 


See Private Enforcement and Procedure, Vol. 2, J 9022.50. 
For the plaintiff: Monroe E. Stein, New York, N. Y. 
For the defendants: Schwartz & Frohlich; Michael F. Mayer; and Polier, Midonick 


& Zinsser; all of New York, N. Y. 


Memorandum 
[Preliminary Injunction] 


Bryan, District Judge [In full text]: Plain- 
tiff moves for a preliminary injunction in 
this action based on an alleged conspiracy 
to violate the Sherman and Clayton Acts, 
15 U. S. C. $1 et seg. Plaintiff is the owner 
and operator of the Little Carnegie Theatre 
and charges in substance that the motion 
picture distributors and the owners of a 
competing “art” theatre who are named as 
defendants conspired to deny it the right 
to bid on equal terms on certain motion 
pictures. 


Plaintiff's application for a preliminary 
injunction is based on the licensing of the 
picture ‘Bell, Book and Candle” to defend- 
ant Fine Arts Theatre Co., Inc., for a run 
to commence on Christmas Day. An order 
is sought restraining an exhibition of the 
picture unless and until the defendant Co- 
lumbia negotiates with the plaintiff in good 
faith for a license to exhibit the picture at 
the Little Carnegie Theatre on first run. 


[Requirements | 


Plaintiff has shown no basis for a pre- 
liminary injunction and hag failed to estab- 
lish at least three requirements for the 
granting of the relief which it seeks. 


[Irreparable Damage] 


1. The application fails to allege or to 
establish even remotely that it will suffer 
irreparable damage unless the acts com- 
plained of are restrained. This is a sine qua 
mon of the relief which it seeks. See e.g., 
Bernstein v. Herren, D. C., S. D. N. Y., 136 
F, Supp. 493; Margolis v. Franks, D. C. 
S. D. N. Y., 138 F. Supp. 9. Indeed every 
indication points to the facts that plaintiff 
can be amply compensated in damages from 
defendants well able to respond from any 
losses which it might suffer if it should 
succeed in the action. 


1 69,215 


[Reasonable Probability] 


2. Plaintiff is also required to show that 
it has reasonable probability of success in 
the action. Margolis v. Franks, supra; Chase 
v. Rieve, D. C. S. D. N. Y., 90 F. Supp. 184. 
This it has failed to do. Its allegations of 
conspiracy are based on a combination of 
rumor and surmise and no solid factual 
basis for such allegations has been estab- 
lished. Affidavits from practically every per- 
son concerned are submitted in opposition. 
These affidavits not only specifically con- 
trovert each of the allegations made by the 
plaintiff, but, taken together, tend to show 
that it is improbable that such a conspiracy 
as plaintiff alleges in fact existed. 


[Status Quo] 


3. The purpose of a preliminary injunc- 
tion is to preserve the status quo. The relief 
which the plaintiff seeks here will not tend 
to preserve the status quo but will upset it. 
What the plaintiff seeks is not a mere re- 
straint of threatened action on the part of 
the defendants but what is tantamount to 
the full final relief to which it may be 
entitled should it succeed. See Foundry 
Services v. Beniflux Corp. [1953 TRapE Cases 
167,554], 2) Gir 206, Be 202214 -eePoen a, 
Michael. Todd Co, DaCuSs D. NiYesibt EF: 
Supp. 801. A preliminary injunction of this 
character should not be issued in the ab- 
sence of highly exceptional circumstances 
which are not present here. 


The foregoing makes it unnecessary to 
discuss the other grounds raised in opposi- 
tion to the motion. 


[Injunction Denied] 


The motion for a preliminary injunction 
is in all respects denied. 


Settle order. 
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[69,216] James Toler v. Paramount Film Distributing Corporation, et al. 


In the United States District Court for the North District i i 
Divs he, anion ater aie ai 16k rthern District of California, Southern 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Production of Evidence—Subpoena Duces Tecum—Motion to Limit Discovery.— 
Motion picture distributors and exhibitors charged with conspiring to license pictures 
to an exhibitor on discriminatory availabilities and terms were required to answer the 
exhibitor’s subpoena duces tecum requesting data relating to clearances, runs, and availa- 
bilities granted to theatres prior to October, 1955. The exhibitor’s recovery prior thereto 
was barred by an order of the court which was consistent with a prior order dismissing 
an earlier action of the exhibitor for failure to prosecute. Although courts have refused 
to compel answers to interrogatories pertaining to events which occurred in periods 
barred by statutes of limitations, they have permitted such evidence, within a reasonable 
period, where a plaintiff sought information in order to establish a design or a pattern 
of conduct to monopolize, or other intent or purpose to conspire in violation of the anti- 
trust laws. It was therefore permissible and proper to compel answers concerning the 
defendants’ activities for a reasonable period prior to October 1955; such period could 


not, however, be extended indefinitely. 


See Private Enforcement and Procedure, Vol. 2, J 9013.975. 


Order Denying in Part Defendants’ 
Motion to Modify or Quash 
Subpoena Duces Tecum 


[Antitrust Action] 


GeorcE B. Harris, District Judge [In full 
text]: The complaint in this action for 
treble damages under the antitrust laws was 
fled on October 21, 1957. Plaintiff has, 
since on or about February 25, 1954, been 
the operator of the Chabot Theatre in 
Castro Valley, an unincorporated area in 
Alameda County between San Leandro and 
Hayward. 


[Conspiracy Charged] 


The defendants are eight corporations 
which are distributors of motion pictures 
and three corporations engaged in the ex- 
hibition of motion pictures. Plaintiff’s claim, 
in essence, is that the Chabot Theatre has 
been the victim of a conspiracy to license 
pictures to it on a 42 and 49 day availability 
after Oakland first-run closing rather than 
a 21 or 28 day availability, and to license 
pictures to the exhibitor defendants on more 
favorable terms than pictures have been 
licensed to plaintiff. 

Plaintiff alleges that he has suffered loss 
of profits, goodwill, reputation and prestige, 
has been compelled to pay unreasonable 
and discriminatory “terms,’ and to play 
inferior pictures on unfair and discrimina- 
tory terms, to his damage in the amount 
of $175,000. 


Trade Regulation Reports 


[Partial Summary Judgment] 


By order of this Court dated December 
31, 1957, partial summary judgment was 
entered for the distributor defendants with 
respect to all of plaintiff’s claims resulting 
from or arising out of acts or omissions 
done or omitted to be done on or before 


October 4, 1955. 


[Motion to Limit Discovery] 


Defendants have moved to modify plain- 
tiff’s subpoena duces tecum with respect to 
plaintiff’s request for production of clear- 
ances, runs and availabilities of theatres 
prior to the period October 1955, at which 
time plaintiff commenced the present law 
suit. Defendants contend that all data prior 
to the institution of this law suit should 
be barred: by reason of the order of dis- 
missal for failure to prosecute in action 
No. 34959, which order was entered March 
6, 1957. Consistent with such order this 
Court entered its order for partial sum- 
mary judgment on December 31, 1957, 
which barred recovery on the part of plain- 
tiff “for violations of the antitrust laws 
which result from or arise out of acts or 
omissions done or omitted to be done on 
or before October 4, 1955... .” 


A dismissal for want of prosecution con- 
stitutes a judgment on the merits and is 
with prejudice. American National Bank 
and Trust Co. v. United States, 142 F. 2d 571; 
Reynolds v. Wabash Railroad Co., 236 F. 2d 
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387, 390. FRCP 41(b). Cf. Russell v. be had. Kansas City Star Co. v. Umited 
Cunningham (9th), 233 F. 2d 806; 49 CJS States [1957 TRADE Cases {§ 68,601], 240 FE, 
355. In some instances where a plaintiff 2d 643, 651; United States v. Paramount Ptc- 
is precluded from recovery prior toa certain tures [1948-1949 Trape CASES { 62,244], 334 
date because of the running of the Statute U.S. 131. 

of Limitations (Klein v. Lionel Corp. ee To the extent that it is not unreasonable 
Paap Cian 8124), 130 F875, 728), ad oppreda geile a Prope 
: ; ; to compel answers concerning defendants 
Bee ee Cr which occurred activities for a reasonable period beyond ~ 
prior to the time barred by the statute. Oeisber 1955 Bat sich pened" espace 


iPatteresafuGondian extended indefinitely. 


However, when plaintiff seeks information [Limitation of Discovery Denied] 
in order to establish design or a pattern of 
conduct to monopolize, or other intent or : tia . 
purpose to conspire in violation of the anti- ™0tion to limit the production of neg 
trust laws, courts have permitted such evi- spondence to the period commencing 10 
dence—within a reasonable period—even October 1955 be, and the same hereby is, 
though it pertains to acts which occurred denied, within the limitations of and con- 
prior to the period for which recovery may sistent with the foregoing. 


Accordingly, it is ordered that defendants’ 


[7 69,217] United States v. Philadelphia Radio & Television Broadcasters Associa- 
tion; Independence Broadcasting Company; Max M. Leon, Inc.; Pennsylvania Broadcast- 
ing Company; Seaboard Radio Broadcasting Corporation, Triangle Publications, Inc.; 
WCAU Incorporated; WJMJ Broadcasting Corporation; Wm. Penn Broadcasting Com- 
pany; and L. M. C. Smith. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 21138. Filed December 5, 1958. 


Case No. 1300 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing— 
Agreements to Fix Prices of Radio Broadcasting Time.—Radio stations and their trade 
association were prohibited by a consent decree from entering into or adhering to any 
agreement which has the purpose or effect or requiring or causing a radio station to main- 
tain its published rates, prices, discounts, or other terms or conditions for the sale of 
radio broadcasting time. 


See Combinations and Conspiracies, Vol. 1, § 2011.181. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing— 
Information Exchange and Price Lists.—Radio stations were enjoined by a consent decree 
from circulating or exchanging any price list, rate card, or price quotation for radio broad- 
casting time among or with any other radio station or any trade association of radio sta- 
tions, in advance of the publication or circulation of such list, card, or quotation to the 
general public or to purchasers of radio broadcasting time. 


See Combinations and Conspiracies, Vol. 1, J 2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Activities—Association Membership As Means of Trade Restraint.—Radio stations 
were prohibited by a consent decree from organizing, becoming a member of, or partici- 
pating in the activities of any trade association or other organization, the activities of 
which violate or are inconsistent with any provision of the decree. 


See Combinations and Conspiracies, Vol. 1, § 2017.121. 
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Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Activities—Filing Sales Contracts With Association—Radio stations were pro- 
hibited by a consent decree from submitting to, filing, or depositing with their trade 
association or any other association any contract or agreement for the sale of radio broad- 
casting time entered into with any purchaser. 


See Combinations and Conspiracies, Vol. 1, J 2017.248. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Dissolution—Filing Certificate of Dissolution With Court.—A radio and television broad- 
casters’ association was ordered by a consent decree to file with the court a certified copy 
of a certificate of dissolution issued to it by the Secretary of the State of Delaware. The 
association was also directed to take no action which has the purpose of setting aside, 
withdrawing, or revoking such certificate of dissolution. 


See Department of Justice Enforcement and Procedure, Vol. 2, q 8301.10, 8421. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; and Charles L. 
Whittinghill, W. D. Kilgore, Jr., William L. Maher, and Walter L. Devany, III, Attorneys, 
Department of Justice. 


For the defendants: Lawrence D. Biele, for Philadelphia Radio & Television Broad- 
casters Association and Seaboard Radio Broadcasting Corporation; Nochem S. Winnet, 
of Fox, Rothschild, O’Brien & Frankel, for Pennsylvania Broadcasting Company; 
Francis W. Sullivan, for Seaboard Radio Broadcasting Corporation; Marcus Manoff, for 
Independence Broadcasting Company; Harold E. Kohn, for Triangle Publications, Inc.; 
Philip H. Strubing, for L. M. C. Smith; Thomas P. Mikell, for WJMJ Broadcasting 
Corporation; Arthur Littleton, for WCAU Incorporated; and Bernard M. Borish, for 


Wm. Penn Broadcasting Company, all of Philadelphia, Pa. 


Final Judgment 
[Consent Decree] 


Bernarp M. BortsH, District Judge [Jn 
full text]: Plaintiff, United States of Amer- 
ica, having filed its complaint herein on 
August 3, 1956, and the defendants having 
appeared and filed their answers to such 
complaint denying the substantive allega- 
tions thereof; the parties by their attorneys 
having consented to the entry of this Final 
Judgment herein without trial or adjudica- 
tion of any issue of fact or law herein, and 
without admission in respect to any such 
issue; and this Court having considered the 
matter and being duly advised; 

Now, Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issues of fact or law herein, and upon 
consent of all parties hereto, it is hereby 


Ordered, Adjudged and Decreed as follows: 
I 


[Jurisdiction | 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The Complaint states a claim for 
relief against the defendants under Section 1 
of the Act of Congress of July 2, 1890, 
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c. 647, 26 Stat. 209, entitled “An act to pro- 
tect trade and commerce against unlawful 
restraints and monopolies,” commonly known 
as the Sherman Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Defendant Association” means the 
defendant Philadelphia Radio & Television 
Broadcasters Association; 


(B) “Defendant radio stations” means all 
the defendants and each of them, including 
L. M. C. Smith, except the defendant 
Association; 


(C) “Radio broadcasting time” means the 
period allotted by radio stations to indi- 
vidual advertisers for broadcasting over 
their particular stations; and 


(D) “Published rates” means those prices 
for the sale of radio broadcasting time which 
a radio broadcasting station disseminates 
by written media such as rate cards, or 
which are transmitted by it for inclusion 
in one or more compilations of rates used 
for reference by the advertising and radio 
broadcasting industries. 
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III 
[Applicability] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors, and as- 
signs, and to all other persons in active 
concert or participation with a defendant 
who receives actual notice of this Final 
Judgment by personal service or otherwise, 
but shall not apply to transactions solely 
between a defendant radio station and a 
subsidiary thereof owning and operating a 
radio broadcasting station or to transactions 
solely between a defendant radio station 
and another radio broadcasting station when 
both are wholly owned and operated by 
the same person or corporation. 


nV 
[Price-Fixing Agreements] 


The defendants are jointly and severally 
enjoined and restrained from entering into 
or adhering to any contract, agreement, 
understanding, plan, or program with each 
other or with any other broadcasting sta- 
tion, which has the purpose or effect of 
requiring or causing a radio station to 
maintain, adhere to or not deviate from its 
published rates, prices, discounts, or other 
terms or conditions for the sale of radio 
broadcasting time. 


V 
[Trade Association Activities] 


Each defendant radio station is enjoined 
and restrained from: 


(A) Circulating or exchanging, directly 
or indirectly, any price list, rate card, or 
price quotation for radio broadcasting time, 
with or among any other radio station or 
representative thereof, or any trade associa- 
tion of radio stations, in advance of the 
publication, circulation, or communication 
of such list, card, or quotation to the gen- 
eral public or to purchasers of radio broad- 
casting time; 

(B) Submitting to, filing, or depositing 
with defendant Association or any other 
association any contract or agreement for 
the sale of radio broadcasting time entered 
into with any purchaser or representative 
thereof; and 


(C) Organizing, becoming members of or 
participating, directly or indirectly, in the 
activities of any trade association or other 
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organization, the activities of which violate 
or are inconsistent with any provision of 
this Final Judgment. 


VI 
[Specific Relief] 

The defendant Association having, pendente 
lite, filed with the Secretary of the State of 
Delaware articles of dissolution and said 
Secretary having issued to such defendant a 
certificate of such dissolution, this defendant 
is ordered and directed: 

(A) Within thirty (30) days following 
the entry of this Final Judgment to file with 
this Court a certified copy of the certificate 
of dissolution as issued by the Secretary 
of the State of Delaware; and 

(B) To take no action, either directly or 
indirectly, which has as its purpose the 
setting aside, withdrawal, or revocation of 
such certificate of dissolution. 


Vil 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made to 
its principal office, be permitted, subject to 
any legally recognized privilege, 

(A) access during the office hours of de- 
fendant to all books, ledgers, accounts, 
correspondence, memoranda and other records 
and documents in the possession or under 
the control of defendant relating to any 
matters contained in this Final Judgment; 
and 


(B) subject to the reasonable convenience 
of defendant and without restraint or inter- 
ference from it, to interview officers or 
employees of defendant who may have 
counsel present, regarding any such matters. 

Upon such written request, the defend- 
ant shall submit such information in writing 
with respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. 

No information obtained by the means 
permitted in this Section VII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
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Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


WAH 
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to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 


thereof, for the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 


[69,218] Morris April, et al. v. National Cranberry Association, et al. 


In the United States District Court for the District of Massachusetts. Civil Action No. 
56-567-A. Dated November 20, 1958. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Agricultural Organizations Under Cap- 
per-Volstead Act—Scope of Exemption from Federal Antitrust Laws.—In a treble damage 
action charging that an agricultural cooperative, two of its corporate members, and certain 
of their officers violated Sections 1 and 2 of the Sherman Act, the defendants’ motion for 
summary judgment on the ground that, under the Capper-Volstead Act, they are “wholly 
immune from suit where there is no allegation of conspiracy with outsiders” was denied. 
As to the Section 1 charge, the court ruled that a single business enterprise may set for 
itself wholly unreasonable prices without violating the section; however, any fixing of 
prices by the agreement of two or more persons violates the section even though the prices 
fixed are reasonable. If individual agriculturalists, through the medium of a cooperative, 
jointly fixed prices, reasonably or otherwise, without statutory authorization, they would 
be subject to prosecution. The Capper-Volstead Act was passed to permit such joint action 
in order to remedy the economic weakness of “independent” farmers as compared with 
business and industry. Consequently, it is insufficient to say that no legislation was needed 
to permit a reasonable restraint of trade by a cooperative. The minimum effect of the 
Act was to equate an agricultural cooperative and its members with an individual business 
entity, as a lawful unit. The members could not be held for unlawful “combination” or 
“conspiracy” any more than the officers of a single corporation, at least where the com- 
bination is an element of the substantive offense. The court noted that it seemed simpler 
to proceed under Section 2 of the Sherman Act than to delineate some theory whereby the 
members of a cooperative become an “unlawful” combination at the moment they overstep 
permissible bounds. 


With respect to the Section 2 charge, the court ruled that, in the absence of specific 
language in the Capper-Volstead Act to the contrary, the Act did not make lawful purely 
predatory practices seeking to monopolize, forbidden to an individual corporation, nor did 
it deprive the victims of such practices effected with monopolizing intent of their private 
right of action under Section 4 of the Clayton Act. The fact that the Secretary of Agri- 
culture has authority to proceed against monopolies by such cooperatives does not deprive 
private persons of their remedy. No purpose would be served by permitting cooperatives 
to use unfair methods to put competitors out of business. 


See Combinations and Conspiracies, Vol. 1, 2247; Monopolies, Vol. 1, J 2580. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Statute 
of Limitations—Federal Statute of Limitations—Tolling Provisions—Claims More Than 
Four Years Old—Pendency of Government Action.—Defendants’ motion for partial sum- 
mary judgment on the ground that the plaintiffs’ claims were barred for all periods 
prior to April 8, 1953, two years before the date the statute of limitations was tolled by 


Trade Regulation Reports { 69,218 


Number 117—148 


isi 
Court Decisions ne: 


74,790 

April v. Natl. Cranberry Assn. 
a Government action brought against some of the defendants, was denied. On January 1 
1950, the applicable Massachusetts statute of limitations was amended, reducing the 
applicable period from six years to two years, prospectively only. On April 8, 1955, the 
Government action against some of the defendants was instituted. On July 7, 1955, the 
Federal four-year statute of limitations (Section 4B of the Clayton Act) was enacted 
to take effect on January 7, 1956, superseding, retrospectively, all state statutes, but not 
reviving actions already barred by shorter state statutes, Also, an amendment to Section 
5(b) of the Clayton Act became effective on the same date. The instant action was 
instituted on July 11, 1956, and the Government action was terminated on October 28, 
1957. 


Activities by the defendants occurring prior to January 1, 1950, were subject to a 
six-year period, while those occurring thereafter endured only two years. On April 8, 
1955, rights commencing in the period January 1, 1950 to April 8, 1953, had become 
barred, but the interval April 8, 1949 through December 31, 1949 had not; they were not 
barred under Section 4B of the Act. Section 5(b) of the Clayton Act, as amended in 
1955, continued the former provision suspending statutes of limitations as to private 
actions during the pendency of related Government proceedings, and tied in that pro- 
vision with the new Federal limitation period, Section 4B. Section 4B and the amend- 
ments to Section 5(b) were enacted so as not to take effect for six months, in order 
to allow persons having rights more than four years old at the date of passage, but 
still not barred under their local statute, a period of grace in which to commence suit. 
The purpose of Section 5(b), before and after amendment, was to relieve private parties 
of the necessity of bringing suit during the pendency of the Government action. The 
statute does not specifically provide for the situation in which the state limitation period 
is longer than the Federal, and Government proceedings were pending throughout the 
six months’ grace period; however, the court refused to accept the defendants’ position 
which would, in effect, make an exception to the policy of Section 5(b) by still requiring 
suit to be brought during the grace period if the plaintiff wished to save causes of action 
which were more than four years old. 


See Private Enforcement and Procedure, Vol. 2, J 9010, 9010.100, 9010.275. 


For the plaintiffs: Hale and Dorr, by James D. St. Clair, Boston, Mass.; and Blank, 
Rudenko, Klaus & Rome, Philadelphia, Pa. 


For the defendants: Ropes, Gray, Best, Coolidge & Rugg, by John R. Quarles, 
Boston, Mass.; and Simpson, Thacher & Bartlett, New York, N. Y., for Natl. Cranberry 
Assn., and Glover. Clark & Iseminger, by Fletcher Clark, Jr., Middleborough, Mass.; 
and Donovan, Leisure, Newton & Irving, New York, N. Y., for A. D. Makepeace Co. and 
Maurice C. Makepeace. Withington, Cross, Park & McCann, by Claude B. Cross and 
Philip M. Cronin, Boston, Mass., for United Cape Cod Cranberry Assn. and Marcus 
Urann. 

Opinion conspiracy with outsiders.” (Cf. United 
States v. Borden Co. [1932-1939 TrapE CAsEs 
J 55,250], 308 U. S. 188.) 

Defendants base their claim of immunity 
on the Capper-Volstead Act, 7 U. S. C. A. 
§§ 291 et seg. Section 1 of that act provides 
in part as follows: 


[Agricultural Cooperative—Immunity] 


AupricH, District Judge [In full text]: 
This is a treble-damage action under sec- 
tion 4 of the Clayton Act, 15 U. S. C. A. 
§ 15, against a so-called Capper-Volstead 
agricultural cooperative, two of its corpo- 
rate members, and a number of their of- 
ficers. The defendants are charged with 
violations of sections 1 and 2 of the Sherman 


“Persons engaged in the production of 
agricultural products may act to- 
gether in associations, corporate or other- 
wise, with or without capital stock, in 


Act, 15 U. S.-C) A. §§1, 2. They move 
for summary judgment. The ground of 
their motion, as summarized orally by 
counsel, is that they are “wholly immune 
from suit where there is no allegation of 
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collectively processing, preparing for market, 
handling, and marketing in interstate and 
foreign commerce, such products of per- 
sons so engaged. Such associations may 
have marketing agencies in common; and 
such associations and their members may 
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make the necessary contracts and agree- 
ments to effect such purposes mas 


They rely upon a recent decision by Judge 
Holtzeff, in which it was said that “an 
agricultural cooperative is entirely exempt 
from the provisions of the antitrust laws 
. . . as to all of its activities . . .” United 
States v. Maryland and Virginia Milk Pro- 
ducers Association, Inc. D. C. D. C. [1958 
Trade Cases { 69,161], 16 F. Supp. — —, 
October 16, 1958.* With all respect, I be- 
lieve the learned judge reached this conclu- 
sion far too readily. It followed, apparently, 
from his statement, in response to the 
argument made to him that Capper-Volstead 
permitted only reasonable restraints, that 
“no legislation was necessary to permit 
reasonable restraints of trade.” That state- 
ment, or the implications attached to it, 
overlooks something of importance. 


[Sherman Act] 


The Sherman Act has two aspects. As 
summarized in the Report of the Attorney 
General’s National Committee to Study the 
Antitrust Laws (1955), at p. 30, 


“Section 1 of the Sherman Act, unlike 
Section 2, requires a plurality of actors 
for its violation. It does not proscribe 
restraints of trade, as such, but only 
‘every contract, combination in the form 
of trust or otherwise, and conspiracy in 
restraint of trade.’ In marked contrast 
Section 2 may be violated by a single per- 
son who ‘monopolizes’ trade. In addition, 
however, Section 2 makes it a separate 
violation to ‘combine or conspire with 
any other person or persons, to monopo- 
lize’ trade.” 


Thus, a single business enterprise may set 
for itself wholly unreasonable prices with- 
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out violating section 1. However, any fixing 
of prices by the agreement of two or more 
persons violates this section even though 
the prices fixed are entirely reasonable. 
United States v. Trenton Potteries Co., 273 
U. S. 392. It is clear that if individual 
agriculturalists, through the medium of a 
cooperative, jointly fixed prices, reasonably 
or otherwise, without statutory authoriza- 
tion, they would be subject to prosecution. 
The Capper-Volstead Act was passed to 
permit such joint action in order to remedy 
the economic weaknesses of “independent” 
farmers as compared with business and 
industry. In the House report on the bill, 
it was said, in part, 


“While this bill confers on farmers 
certain privileges, it can not properly be 
said to be class legislation. Business 
corporations have under existing law all 
the powers and privileges sought to be 
conferred on farm organizations by this 
bill. Instead of granting a class privilege 
it aims to equalize existing privileges 
by changing the law applicable to the 
ordinary business corporations so the 
farmers can take advantage of it.” H. 
Rep, No. 34, 67th Cong., Ist Sess. 2 
(1921). 

Consequently, I think it insufficient to say 
that no legislation was needed to permit 
reasonable restraint of trade by a coopera- 
tive, and to draw unlimited conclusions 
therefrom. The inquiry must go deeper. 
On the other hand, it is hardly adequate 
simply to say, as plaintiffs do here, that 
Judge Holtzoff’s decision was wrong. 


[Scope of Immunity] 


The minimum effect of the act was to 
equate an agricultural cooperative and its 


1The Capper-Volstead Act, although enacted 
as.a separate statute, was intended to clarify 
and extend to profit-making cooperatives with 
capital stock, such as the principal defendant, 
the exemption contained in section 6 of the 
Clayton Act, 15 U. S. C. A. §17, which reads 
in part as follows: 

“Nothing contained in the antitrust laws 
shall be construed to forbid the existence 
and operation of . agricultural . . . or- 
ganizations, instituted for the purposes of 
mutual help, and not having capital stock or 
conducted for profit, or to forbid or restrain 
individual members of such organizations from 
lawfully carrying out the legitimate objects 
thereof: nor shall such organizations, or the 
members thereof, be held or construed to be 
illegal combinations or conspiracies in restraint 
of trade, under the antitrust laws.’’ 

2This case was a civil action in which the 
government charged monopolization and at- 
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tempted monopolization under section 2 of the 
Sherman Act. In dismissing this count the court 
went on to say, ‘‘Moreover, an agricultural 
cooperative is apparently not subject to suit 
by a private person...’’ Id. at —. To what 
the word ‘‘apparently’’ referred was not dis- 
closed. 

It may be noted that the court did recognize 
as ‘‘exceptions’’ a situation where the coopera- 
tive stepped outside its field and dealt in 
other products; and also where it conspired 
with outsiders, United States v. Borden Co. 
[1932-1939 TRADE CASES { 55,250], 308 U. S. 
188. Strictly, if it is important, I would regard 
these situations as matters not included, as 
distinguished from exceptions. This is obvious 
as to the first. It seems equally clear that a 
person given a special exemption cannot con- 
spire to give it to others. Concededly the lan- 
guage of the Borden opinion went further than 
this, but it is not clear how much further. 
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members with an individual business entity, 
as a lawful unit. The members could not 
be held for unlawful “combination” or 
“conspiracy,” any more than could the 
officers of a single corporation, at least 
where the combination is an element of 
the substantive offense. Nelson Radio & 
Supply Co. v. Motorola, Inc., 5 Cir. [1952 
TrabE Cases § 67,386], 200 F. 2d 911, 914, 
cert. den., 345 U. S. 925; Marion County 
Co-op. Ass'n v, Carnation Co., D. C. W. D. 
Ark. [1953 TrapeE Cases § 67,556], 114 F. 
Supp. 58, 61-62, aff'd, 8 Cir., 214 F. 2d 557. 
This conclusion in substance disposes of 
section 1 of the Sherman Act. 


Did Capper-Volstead go further, and pro- 
vide that cooperatives and their members 
would not be liable for conduct forbidden 
to even an ordinary business entity? There 
is nothing in section 1 of Capper-Volstead 
referring to monopolization, or attempts 
thereat. The subject was frequently dis- 
cussed, however, particularly during the de- 
bate in the Senate, where an amendment 
dealing with this question was reported 
out by the Committee on the Judiciary, 
S. Rep. No: 236 67th. Cong., 1st .Sess. 
(1921) (set out at 62 Cong, Rec. 2120-21 
(1922)). This amendment would have sub- 
stituted for the present section 2,7 U. S. C. A. 
§ 292, a provision explicitly making appli- 
cable to the cooperatives all laws prohibit- 
ing monopolization. It was rejected by the 
Senate, 62 Cong. Rec. 2281 (1922), but I 
do not draw from this the conclusion that 
all acts of monopoly were automatically 
approved, Some light is cast by the debate 
subsequent to the filing of this amendment, 
in which a number of points were made: 
1. That farmers would usually be prevented 
by the workings of economic laws from 
achieving a monopoly.* 2. That the possi- 
bility of a monopoly in a few specialized 
instances should not be permitted to out- 
weight the general benefits of the act.® 
3. That if agriculturalists could be prose- 
cuted for monopolizing, every local United 


$I might not be so comprehensive in this 
ruling, were it not for the fact that there will 
be picked up by section 2 of the Sherman Act, 
discussed infra, any unlawful conduct which it 
might be felt Congress did not wish Capper- 
Volstead to immunize. Cf. Standard Oil Co. of 
New Jersey v. United States, 221 U. S. 1, 60-61. 
It seems simpler to proceed under section 2 
than to delineate some theory whereby the 
members of a cooperative become an ‘‘unlaw- 
ful’? combination at the moment they over- 
step permissible bounds. 

+ H.g., 62 Cong. Rec. 2059 (1922). 
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States Attorney would be on their trial.* 
4. That the harm resulting from a monopoly 
would be to the public, through enhance- 
ment of prices.’ No mention is to be found 
of injury which would result to competitors 
of a cooperative if it engaged in predatory 
practices against them for the purpose of 
achieving a monopoly. With these an- 
nounced considerations in mind, Congress 
passed section 2 of the act, 7 U. S. C. A. 
§ 292, which commences: 


“If the Secretary of Agriculture shall 
have reason to believe that any such 
association monopolizes or restrains trade 
in interstate or foreign commerce to such 
an extent that the price of any agri- 
cultural product is unduly enhanced by 
reason thereof, he shall serve upon such 
association a complaint 


This section goes on to provide that the 
Secretary, after hearing, may issue a cease 
and desist order, and that if that is disre- 
garded proceedings shall be had in the dis- 
trict court, which may issue an injunction, 
and enter such decree as it deems “equitable.” 


It is thus clear that the statement in the 
Maryland and Virginia Milk case that “an 
agricultural cooperative is entirely exempt 
from the provisions of the antitrust laws 

as to all of its activities Seimtict 
mean less than it says. I believe consider- 
ably less. In addition to the portion pre- 
viously quoted, the House report continued: 


“In the event that associations author- 
ized by this bill shall do anything for- 
bidden by the Sherman Antitrust Act, 
they will be subject to the penalties im- 
posed by that law. It is not sought to 
place these associations above the law, 
but to grant them the same immunity 
from prosecution that corporations now 
enjoy so that they may be able to do 
business successfully in competition with 
them.” H. Rep. No. 24, 67th Cong., 1st 
essa o sULeel): 


This concept was emphasized throughout the 
debate.* There was, of course, the difference 


5 H.g., id. at 2053. 

® Id. at 2050. 

7 B.g., id. at 2049. 

8 Cf, the second paragraph of n. 2, supra. 

® Thus Representative Volstead said, ‘‘The 
objection made to these organizations at pres- 
ent is that they violate the Sherman Antitrust 
Act, and that is upon the theory that each 
farmer is a separate business entity. When he 
combines with his neighbor for the purpose 
of securing better treatment in the disposal 
of his crops, he is charged with a conspiracy 
or combination contrary to the Sherman Anti- 
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that government proceedings could be initi- 
ated by the Secretary of Agriculture pur- 
suant to section 2. It is also possible to 
infer that such proceedings were intended 
to be the exclusive governmental remedy, 
within limits which need not be here deter- 
mined. See United States v. Borden Co., 
supra, at 205-06. But even if the government 
were so limited it would be another thing 
to infer that private suits could. not be 
brought at all, Particularly I can think 
of no purpose to be served by permitting 
cooperatives to use unfair methods to put 
competitors out of business. To permit 
this would award agricultural cooperatives 
a very substantial “privilege or special 
favor,” contrary to the bill’s announced 
purpose and the disclaimers of its sponsors. 
In the absence of specific language in the 
act to the contrary, I hold that when 
Capper-Volstead provided that a coopera- 
tive and its members were not to be pro- 
hibited from “lawfully carrying out the 
legitimate objects thereof (to Use 
the language of section 6 of the Clayton 
Act), at least it did not make lawful purely 
predatory practices seeking to monopolize, 
forbidden to an individual corporation, nor 
did it deprive the victims of such practices 
effected with monopolizing intent of their 
private right of action under section 4 
of the Clayton Act.” 


[Statute of Limitations] 


The defendants, alternatively, move for 
partial summary judgment with respect to 
the statute of limitations, on the ground 
that plaintiffs are barred for all periods prior 
to April 8, 1953, two years before the 
date the statute was tolled by government 
action brought against some of the de- 
fendants. Plaintiffs allege illegal activities 
commencing in 1945 or 1947. The following 
dates are of importance. January 1, 1950: 
State statute of limitations, Mass. G. L. (Ter. 
Ed.) c. 260, §2A added, reducing the ap- 


trust Act. Business men can combine by put- 
ting their money into corporations, but it is 
impractical for farmers to combine their farms 
into similar corporate form. The object of this 
bill is to modify the laws under which business 
organizations are now formed, so that farmers 
may take advantage of the form of organiza- 
tion that is used by business concerns...’’ 61 
Cong. Rec. 1033 (1921); see also 62 Cong. Rec. 
2453 (1922). Senator Capper said, ‘‘Mr. Presi- 
dent, the farmers do not ask any privilege or 
special favor. They simply request an oppor- 
tunity to adopt the system of group marketing 
which the law has made inevitable with ordi- 
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plicable period from six years to two years, 
prospectively only. Mass. Acts, 1948 c. 
274, §3. April 8, 1955: Government action 
instituted. July 7, 1955: Four-year federal 
statute of limitations enacted to take effect 
January 7, 1956, superseding, retrospec- 
tively, all state statutes, but not reviving 
actions already barred by shorter state 
statutes. Section 5 of the Clayton Act, 
15 U.S, C. A. § 16, also amended, effective 
January 7, 1956. July 11, 1956: Present 
action instituted. October 28, 1957: Govern- 
ment action terminated. 


So far as the Massachusetts ~ statutes 
were concerned, activities by the defendants 
occurring prior to January 1, 1950, were sub- 
ject to a six-year period, while those occur- 
ring thereafter endured only two years. On 
April 8, 1955, the date the government 
action was instituted, rights commencing in 
the period January 1, 1950 to April 8, 1953, 
had become barred, but the interval April 
8, 1949 through December 31, 1949 had 
not." The question is, did section 15b, the 
federal four-year statute cut these off? 
Manifestly it did, absent section 5(b) of the 
Clayton Act, as amended in 1955, 15 
U.S. C. A. §16(b). That section continued 
(and enlarged) a former provision suspend- 
ing statutes of limitation as to private 
actions during the pendency of related 
government proceedings, and tied in that 
provision with the new federal limitation 
period. Defendants’ contention is that, con- 
struing these two sections together, sec- 
tion 16(b) saves only rights which had 
accrued within four years of the time when 
suspension commenced. Section 15b and 
the amendments to section 16 were enacted 
so as not to take effect for six months, in 
order to allow persons having rights more 
than four years old at the date of passage, 
but still not barred under their local statute, 
a period of grace in which to commence 
suit. On the other hand, the purpose of 
section 16, before and after amendment, 


nary industries for many decades.’’ Id. at 2059. 
10 Whether the action should go to trial 
on the present complaint I will not finally dis- 
pose of on this motion, in view of the scope 
of the defendants’ contentions as to immunity, 
and the possibility of amendment. I will not, 
however, allow an amendment as to Eatmor. 
1iJ am not presently passing on the question 
of whether it is the occurrence of overt acts, 
or of damages, which causes the action to 
accrue. Cf. Delta Theatres, Inc. v. Paramount 
Pictures, Inc., D. C. E. D. La. [1958 TRADE 
CASES { 68,924]. 158 F. Supp. 644, 647-49. 
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was to relieve private parties of the neces- 
sity of bringing suit during the pendency 
of government action. The statute does 
not specifically provide for the situation in 
which the state limitation period is longer 
than the federal, and government proceed- 
ings were pending throughout the six 
months’ grace period. Defendants’ position 
would in effect make an exception to the 
policy of section 16(b). by still requiring 
suit to be brought during the grace period 
if plaintiff wished to save causes of action 
which were more than four years old. In 
the absence of clear statutory language 
I will not so hold. Cf. Goodfriend v. Kansas 
City Star Co., D. C. W. D. Mo. [1958 TRADE 
Cases J 69,023], 158 F. Supp. 531. 
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[Limited Recovery Issue] 


Finally, defendants contend that this being 
a single action against them jointly, without 
right of contribution, and one of their 
number admittedly being subject to a limi- 
tation period commencing only in 1954, 
the plaintiffs must either dismiss against 
him, or limit their recovery against all 
defendants to 1954. Essaness Theatres Corp. 
v. Balaban & Katz Corp., D. C. N. D. Ill, 
1955 Trape Cases § 68,152. Plaintiffs re- 
ply that even if this be so, they should not 
be required to elect at this stage of the 
proceedings. I will postpone this question, 
at least to pretrial. 

Motion for summary judgment denied. 


[f 69,219] Sidney J. Mueller v. United States. 


In the United States Court of Appeals for the Fifth Circuit. 
December 23, 1958. Petition for rehearing denied, January 21, 1959. 


Appeal from the United States District Court for the Southern District of Texas. 


No. 17293. Dated 


Federal Trade Commission Act 


Federal Trade Commission Enforcement and Procedure—Procedure Against Unfair 
Practices—Civil Penalty for Violation of Cease and Desist Order—An $8,000 judgment 
in favor of the United States in an action to recover penalties for violations of a Federal 
Trade Commission cease and desist order prohibiting an individual from disseminating 
or causing to be disseminated, by means of the United States mails or by any other means 
in commerce, any false advertisement concerning a hair treatment and preparation was 
affirmed. 


See Unfair Practices, Vol. 2, [ 5081.816, 5087.56; FTC Enforcement and Procedure, 
Vol. 2, J 8661.50. 


False Advertising—Medicinal or Curative Properties of Hair Preparation—Dissemina- 
tion of Advertising in Interstate Commerce and Use of Mails—Intrastate Sales of Prepara- 
tion—Scope of Section 12 of Federal Trade Commission Act.—A civil penalty judgment 
entered against an individual for violating a Federal Trade Commission order prohibiting 
him from disseminating or causing to be disseminated, by means of the United States 
mails or by any other means in commerce, any false advertisement concerning a hair 
treatment and preparation was affirmed. It was immaterial that the individual, himself, 
did not buy, sell, or ship anything out of the state in which he was doing business, and it 
was immaterial that the publishers of newspapers containing the false advertisements themselves 
distributed such newspapers to points outside of the state. The cease and desist order, 
following the language of Section 12(a) of the Federal Trade Commission Act, applied 
to the individual “causing [the advertisements] to be disseminated.” The term “cause” 
is in the section without any qualification relating to the advertiser’s state of mind. 


The individual’s contention that there was no federal jurisdiction because his adver- 
tisements applied only to intrastate sales and treatments was rejected. Under Section 12 
(a)(1), there is no necessity of an intent or likelihood of inducing interstate sales, and 
under Section 12(a)(2), such sales must be intended or likely. Federal jurisdiction attached 
because the individual used the United States mails and also caused his false advertise- 
ments to be disseminated across state lines, for the purpose of inducing purchases in 
commerce. That was the offense described in Section 12(a)(1). The offense does not 
depend on inducing purchases in interstate commerce. 
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Also rejected was the individual’s contention that he advertised ‘treatments and not 
products, and that the Act applies to products. The individual sold his preparation directly 
to customers, and the preparation constituted an appreciable part of the treatment. Cus- 
tomers had two choices. They could take treatments in his office, in the course of which 
the preparation was applied, or they could buy the preparation and give the treatment 
themselves. For the purposes of the Aci, there is no difference between the two choices, 
in the misrepresentation or in the purchases of the misrepresented product. Congress 
prohibited both choices, when offered in advertising disseminated in the mails or crossing 


state lines. 


See False Advertising, Vol. 2, $ 6005, 6005.15, 6005.20, 6005.35. 
For the appellant: Seymour Lieberman, Houston, Tex. 


For the appellee: Charles C. Moore, Jr., Federal Trade Commission, Washington, 
D. C.; and John H. Baumgarten, Assistant United States Attorney, Houston, Tex. 


Affirming a civil penalty judgment for violation of a Federal Trade Commission cease 


and desist order in Dkt. 5977. 


Before Turt Le, JONEs, and Wispom, Circuit Judges. 


[Civil Penalty Judgment] 

Wispom, Circuit Judge [Jn full text]: 
Sidney J. Mueller appeals from a judgment 
in favor of the United States in an action 
by the United States to recover penalties 
for Mueller’s violation of a cease and desist 
order of the Federal Trade Commission.’ 
We affirm. 

[FTC Order] 

Sidney J. Mueller, Hair Expert,? had a 
sure-fire recipe for a profitable business. 
He could make hair grow where before 
there was only fuzz. He could thicken hair, 


rejuvenate the growth function of hair, and 
banish baldness. He could energize the 
scalp. He could kill bacteria beneath the 
scalp. He could eliminate forever one’s 
dandruff, itchy scalp, dry scalp and oily 
scalp. Or so he represented. And so he 
advertised. Unfortunately for Mr. Mueller, 
in 1952 the Federal Trade Commission 
ordered him to cease and desist from “dis- 
seminating or causing to be disseminated by 
means of the United States mails or by any 
means in commerce’ any advertisement con- 
taining such representations.* 


1The action is authorized by Sections 5(1) 
and 16 of the Federal Trade Commission Act. 
15 USCA 45(1), 46. 

2 Mueller carried on his business under the 
name ‘‘Mueller Hair Experts’’. 

3'The cease and desist order reads in part: 

IT IS ORDERED that the respondent Sidney 
J. Mueller, an individual trading as Mueller 
Hair Experts or under any other name, his rep- 
resentatives, agents and employees, directly or 
through any corporate or other device, in con- 
nection with the offering for sale or sale of 
treatments of the hair and scalp in which the 
various cosmetic and other preparations, as set 
out in the findings herein, are used; or in con- 
nection with the sale, offering for sale or dis- 
tribution of the various cosmetic and other 
preparations as set out in the findings herein, 
for use in the treatment of conditions of the 
hair and scalp or of any other preparations of 
substantially similar composition or possessing 
substantially similar properties, do forthwith 
cease and desist from: 

I. Disseminating or causing to be dissemi- 
nated by means of the United States mails br 
by any means in commerce, as ‘‘commerce’’ is 
defined in the Federal Trade Commission Act, 
any advertisement which represents, directly 
or by implication: 

(a) That the use of said preparations by pur- 
chasers in their homes, or that treatments 
of the hair or scalp by respondent or his 
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operators in which the various cosmetic and 
other preparations set forth in the findings 
are used, or in which any other preparations of 
substantially similar composition or possessing 
substantially similar properties are used,. will: 

(1) Have any effect in preventing or over- 
coming baldness. 

(2) Cause hair to grow thicker in spots where 
it is thin. 

(3) Cause 
hair. 

(4) Cause the hair growing functions of the 
scalp to be rejuvenated. 

(5) Kill bacteria beneath the scalp. 

(6) Cause the scalp to be energized to grow 
new hair. f 

(7) Cause the permanent elimination of dan- 
druff, itching, dryness or oiliness of the scalp. 

(8) Cure all scalp disorders, keep the hair 
healthy or enable an individual to maintain a 
thick head of hair; 

(b) That respondent’s preparations are dis- 
similar to preparations used by competitors; 

(c) That respondent’s preparations are the 
result of discoveries made during the last war, 
or discoveries of recent years. 

II. Disseminating or causing to be dissemi- 
nated by any means, any advertisement for the 
purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purehase of 
said preparations in commerce as ‘‘commerce”’ 
is defined in the Federal Trade Commission 
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[Business Methods] 


At the time the order was issued Mueller 
had offices in six states and shipped con- 
siderable merchandise (cosmetics and home 
treatment kits) across state lines. Mueller 
consented to the order and after its issu- 
ance closed all of the offices not located in 
Texas.’ In Texas he continued to maintain 
offices in Houston, Dallas, Fort Worth, and 
San Antonio. His method of doing busi- 
ness, however, was substantially the same 
as it was before the cease and desist order: 
Mueller Hair Experts sold scalp and hair 
preparations directly to the consumer for 
home use and also gave treatments at the 
office, the “trichologists” using the same 
preparations sold for home use. 


After the cease and desist order, Mueller 
advertised only in Texas papers. Sixteen 
advertisements are in the record. These 
are engaging: “It’s never too late to save 
your hair”; “There but for Mueller go 1”; 
“After worrying about baldness for 5,354 
years, man learns to MAKE HAIR GROW”; 
“Save Your Hair Week Starts Tomorrow”. 
Five of the advertisements referred to spe- 
cial home treatments for people who live 
out-of-town or travel. Mueller mailed no 
newspapers and shipped no cosmetics out 
of Texas. The publishers circulated their 
newspapers outside of Texas in part through 
the United States mails. 

The facts were stipulated. The district 
court found that the advertisements in the 
record violated the Commission’s cease and 
desist order and rendered judgment for the 
United States in the amount of $8000. We 
agree with the district court. 


T. 
[Causing Dissemination of Ads] 


Mueller contends that he did not dissemi- 
nate the advertisements; the newspaper pub- 
lishers did. Mueller contends that the 
government stipulated itself out of court in 
agreeing that “Defendant did not buy, sell, 
or ship the various cosmetics or other prep- 
arations in question, or anything else out- 
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side the state’ and that the “newspapers 
were distributed by said publishers of said 
newspapers through the United States mail 
and to points outside the State of Texas”. 
“Anything else”, Mueller argues, includes 
newspapers. 

The weakness in this argument is the 
assumption that the Federal Trade Com- 
mission Act and order are applicable only 
if the false advertising is disseminated by 
the defendant himself. The cease and de- 
sist order, however, applies to the defendant 
“causing [the advertisements] to be dis- 
seminated”. This language tracks the Act. 
Section 12(a) of the Act, 15 USCA 52(a), 
provides: 

“Tt shall be unlawful for any person, 
partnership or corporation to disseminate, 
or cause to be disseminated, any false 
advertisement— 

(1) By United States mails, or in com- 
merce by any means, for the purpose of 
inducing, or which is likely to induce, 
directly or indirectly the purchase of food, 
drugs, devices, or cosmetics, 


Shafe v. Federal Trade Commission, 6 Cir., 
1958 [1958 TraApE CAsEs { 69,069], 256 F. 2d 
661, concerned false advertisements of O-Jib- 
Wa Bitters, a wondrous cure for a variety 
of ailments. Shafe claimed that in adver- 
tising in Michigan papers only and in re- 
stricting their sales to the state of Michigan, 
he was not subject to regulation by the 
Federal Trade Commission, which has no 
authority over purely intrastate transactions. 
Federal Trade Commission v, Bunte Bros., 
Inc. [1940-1943 Trape Cases J 56,098], 312 
UW. S2 849, 1615S. iG tie5807- 85a eae al “S81. 
Compare: Chas. A. Brewer & Sons v. Fed- 
eral Trade Commission, 6 Cir. [1946-1947 
TrapdE Cases 957,515], 158 F. 2d 74, 79. 
He argued that only a small percentage of 
the newspapers carrying their advertise- 
ments went into states other than Michigan 
and, in any event, such interstate delivery 
was the act of the newspapers and not the 
act of the petitioners. In Shafe v. FTC, 6 
Cir., 1958 [1958 TravE Cases { 69,069], 256 
F. 2d 661 it was held: 


Act, which advertisement contains any of the 
representations prohibited in subparagraphs 
(a) through (c) of Paragraph I hereof or 
which represents, directly or by implication, 
that respondent or any of his employees who 
have not had competent training in dermatology 
or other branches of medicine having to do 
with the diagnosis and treatment of scalp dis- 
orders affecting the hair are trichologists, or 
hair scientists, or that respondent has, or has 
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had, experts in chemistry in his employ.” 

*In 1953, after the cease and desist order was 
entered, Mueller’s attorney met with the at- 
torney for the Federal Trade Commission to 
advise him that Mueller was no longer engaged 
in interstate commerce; and, citing cases, that 
mere crossing of state lines by newspapers 
did not put the advertiser in interstate com- 
merce. 
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“Nor is it necessary that the false ad- 
vertising be directly disseminated by the 
respondents. The statute makes it un- 
lawful for the respondents to cause such 
false advertising to be disseminated. Un- 
der these plain, unambiguous provisions 
of the statute, petitioners’ contentions that 
they made no sale in interstate commerce 
and that they did not personally dissemi- 
nate any false advertisement do not con- 
stitute a defense to the action.” 


We agree with this decision. Here it is 
immaterial that Mueller, himself, did not 
buy, sell or ship “anything” out of Texas. 
It is immaterial that the stipulation recited 
that Texas publishers circulated their news- 
papers in other states. Mueller was respon- 
sible for the advertisements being placed 
in the newspapers. That caused, resulted 
in, the advertisements being disseminated 
by United States mails. 

The term “cause” is in the statute with- 
out any qualification relating to the adver- 
tiser’s state of mind. It is unimportant 
therefore whether Mueller thought that he 
was not violating the cease and desist order 
and did not intend to come under federal 
jurisdiction.® The statute holds him liable 
for the natural consequences of his act 
regardless of his intentions. A contrary 
construction would blow the Act apart. 


16 
[Intrastate Sales] 


Mueller’s second contention is that under 
the cease and desist order and Section 12 
of the Federal Trade Commission Act (15 
USCA 52) there is no federal jurisdiction 
since his advertisements applied only to 
intra-state sales and treatments. He con- 
tends that for federal jurisdiction to attach, 
the advertisements must induce the pur- 
chase of goods in interstate commerce. 

The cease and desist order in this case 
consists of two paragraphs.® Paragraph I 
prohibits defendant from disseminating false 
advertisements “by means of the United 


5 Mueller was not so naive as to think that 
Houston, Dallas, Fort Worth, and San Antonio 
papers are not circulated in appreciable numbers 
outside of those cities. One of the advertise- 
ments in the Houston Chronicle was headed, 
“Special Home Treatment for Out-of-Town 
Clients’’. 

6 See Footnote 2. 

7™Section 12(a) was added to the Federal 
Trade Commission Act in 1938. In holding 
the section constitutional, the Court held in 
American Medicinal Products, Inc. v. Federal 
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States mails’ or in interstate commerce. 
Paragraph II prohibits the dissemination of 
the advertisements “by any means : 
for the purpose of inducing, or which is 
likely to induce, directly or indirectly, the 
purchase” of Mueller’s cosmetics in inter- 
state commerce. Thus, under the first para- 
graph there is no necessity of an intent or 
likelihood of inducing interstate sales; under 
the second paragraph, such sales must be 
intended or likely, 


This order is based directly on Section 
12(a) of the Federal Trade Commission 
Act.’ This section reads: 


“Sec. 12(a) It shall be unlawful for 
any person, partnership, or corporation 
to disseminate, or cause to be dissemi- 
nated, any false advertisement— 


(1) By United States mails, or in com- 
merce, by any means, for the purpose of 
inducing, or which is likely to induce, 
directly or indirectly the purchase of food, 
drugs, devices, or cosmetics; or 


(2) By any means, for the purpose of 
inducing or which is likely to induce, 
directly or indirectly, the purchase in com- 
merce of food, drugs, devices, or cosmetics.” 


Construing Section 12(a) in Shafe v. Fed- 
eral Trade Commission, 6 Cir., 1958 [1958 
Trave Cases J 69,069], 256 F. 2d 661, 663, 
664, the Court held: 


“Under this section it is not necessary 
that there be a sale in interstate com- 
merce. It is the dissemination of false 
advertising that the statute is directed 
against. The use of advertising is well 
recognized as an integral part of the pro- 
duction and distribution of goods, and 
as such is subject to the regulatory pow- 
ers of the Commission, In addition, 
it will be noticed that Section 12(a) of 
the Act makes it unlawful to cause the 
dissemination of false advertisements by 
the United States mails irrespective of 
whether such dissemination is or is not 
in interstate commerce. It is settled law 
that congressional control of the mails, 
under the power conferred by the Consti- 
tution, includes the power to forbid the 


Trade Commission, 9 Cir., 1943 [1940-1943 
TRADE CASES { 56,329], 186 F. 2d 426, 427: 
“The constitutional question attempted to be 
raised is lacking in substance. Petitioners have 
no constitutional right to disseminate false 
advertisements by the United States mails or 
by any means in commerce or by any means 
for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase 
of their preparation in commerce. That Con- 
gress had power to prohibit such dissemination 


eannot be doubted.’’ 
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use of the mails for deceptive transactions 
which are detrimental to the financial 
well-being of the nation.” 


Federal ‘jurisdiction attached because 
Mueller: used the United States mails and 
also caused his false advertisements to be 
disseminated across state lines, for the pur- 
pose of inducing purchases in commerce. 
That was the offense Congress described 
in Section 12(a)(1). The offense does not 
depend on inducing purchases in interstate 
commerce. 


Til. 
[Products and Treatments | 


Mueller’s last’ stand is that he advertised 
treatments, not products; that the Act applies 
to products, not treatments. 


When a man indulges in a shave in a 
barber shop he is buying a service (the 
barber’s skill and time); not shaving cream 
and shaving lotion.’ We buy shoe shines 
not shoe polish. On the other hand, we 
purchase material as well as tailoring when 
we buy a tailored suit. Here, however, we 
do not have to draw any fine distinction be- 
tween the sale of a service and the sale 
of a product along with a service. In this 
case the advertisements show that Mueller 
represented that the chief thing he had to 
offer was the miraculous effect produced 
by his cosmetic preparations. The sale of 
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the office treatment was a transaction where 
an appreciable part of the consideration for 
the service was a payment for the material. 
In addition, Mueller sold directly to cus- 
tomers his cosmetics and home treatment 
kits. On this point, the Commission’s find- 
ings leave very little for the defendant to 
argue about. It provides: 


“Paragraph two: In the course and 
conduct of his business, the respondent 
[appellant] for several years last past has 
been engaged in the sale and distribution 
of various cosmetic and other prepara- 
tions for external use in the treatment of 
conditions of the hair and scalp, including 
sales of such preparations through use of 
them in connection with treatments ad- 
ministered in his various offices.” 


Balding customers attracted to Mueller’s 
Hair Experts had two choices. They could 
take treatments at his office, in the course 
of which Mueller’s preparations would be 
applied—Or they could buy the same pre- 
parations and give themselves treatments— 
We think that for purposes of the Act there 
is no difference between the two choices, 
in the misrepresentation or in the purchases 
of the misrepresented product. Congress 
prohibited both choices, when offered in 
advertising disseminated in the United States 
mails or crossing state lines. 


Judgment is affirmed. 


{ 69,220] Afran Transport Company; Calendar Navigation Corp.; California Trans- 


port Corporation; Carib Marine Company; Grand Bassa Tankers, Inc.; Hemisphere 
Transportation Corporation; Kupan Transport Company; Mobil Tankers Company; S. A. 
Norness Shipping Company, Inc.; Panama Transport Company; Seatankers, Inc.; Tanker 
Transport, Inc.; Theater Navigation Corp.; Trans-Atlantic Navigation Corporation; and 
Universe Tankships, Inc. v. National Maritime Union, an unincorporated association; 
Seafarers International Union of North America, an unincorporated association; Joseph 
Curran, individually and as an officer and member representative of all the members of the 
National Maritime Union; and Joseph Algina, individually and as an officer and member 
representative of all the members of the Seafarers International Union of North America. 


In the United States District Court for the Southern District of New York. Civil 
140-156. Dated November 29, 1958; revised oral opinion filed December 24, 1958. 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions—Restrictions on Injunctive Relief— 
Status of Union Under Norris-LaGuardia Act—Labor Dispute—Conspiracy With Foreign 
Unions to Picket and Boycott Ships—Liberian and Panamanian shipping corporations 


8 “A sale is complete when the drug is de- 
livered whether hypodermically into the human 
system by the request of the buyer, or de- 
livered elsewhere on his direction and does not 
need to be personally handled by the buyer."’ 
Ratigan v. United States, 9 Cir., 1937, 88 F. 2d 
919, 922. In Western Leather Company v. State 
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Tax Commission of Utah, 48 P. 2d 526, repair- 
ing of shoes was also a sale of leather. In 
Swain, Nelson & Sons Co. v. Department of 
Finanee, 6 N. E. 2d 632 (1937), landscaping was 
a sale of trees and shrubs. In Wilson v. 
Glander, 86 N. E. 761, 763, recapping of tires 
was a Sale of rubber. 
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were denied an injunction in an action charging that two seamen’s unions conspired with 
a federation of foreign unions to restrain foreign commerce in violation of the Sherman 
Act, and intended to (1) picket the corporations’ ships in United States ports; (2) instruct 
their members not to service those ships, and (3) persuade other unions to. picket and 
refuse to unload or service the ships. Although the corporations’ unlicensed seamen 
were all foreign nationals and the unions represented only unlicensed seamen employed 
on American vessels, the unions had a vital interest in the wages and working conditions 
of the crews on those foreign ships. The corporations were owned primarily by Ameri- 
can companies. A labor dispute was involved.since the unions sought. to discourage 
the transfer of American vessels to foreign ‘flags of convenience” in order to deter the 
shrinkage of job opportunities and avoid a depression of the wages and working conditions 
of their members. Therefore, any form of injunctive relief, except through the procedure 
provided for by the Taft-Hartley Act, was prohibited by the Norris-LaGuardia Act. 
There was no showing of fraud or violence so as to bring the case within those sections 
of the Norris-LaGuardia Act which authorize injunctive relief under such exceptional 
circumstances. Also, the unions were not brought within the rule that labor unions lose 
their exemption from injunctive relief under the Norris-LaGuardia Act if they act to 
restrain trade in combination with nonlabor or business groups; there was no showing 
that the foreign unions were anything other than legitimate labor organizations. 


See Combinations and Conspiracies, Vol. 1, § 2101.265. 


Combinations and Conspiracies—Labor Unions—Restrictions on Injunctive Relief— 
Status of Unions Under Norris-LaGuardia Act—Applicability of Norris-LaGuardia Act to 
Labor Dispute Involving Foreign Ships and Crews Temporarily in American Ports.— 
In an action by foreign shipping corporations seeking to enjoin two American seamen’s 
unions from their alleged plans to picket and boycott the corporations’ ships in American 
ports, the court rejected the corporations’ contention that the Norris-LaGuardia Act did 
not apply to them because their vessels, temporarily in American ports, were foreign 
ships operated entirely by foreign seamen. The court denied the injunction on the ground 
that the unions had a vital interest in the wages and working conditions of the foreign 
nationals employed on the corporations’ ships, that the unions’ objectives bore a reasonable 
relation to the wages, hours, and working conditions of the unlicensed American seamen 
whom they represented, and that a labor dispute was involved within the meaning of 
the Norris-LaGuardia Act. In another case, the United States Supreme Court held, in 
essence, that the Taft-Hartley Act was not applicable to wage disputes arising on 
foreign vessels between nationals of other countries when the vessels were temporarily 
within the territorial waters of the United States. It did not, however, say that the 
sweeping policy announced by Congress in the Norris-LaGuardia Act for the protection 
of American union activities from injunction by the courts should be withheld merely 
because foreign vessels or crews were involved. 


See Combinations and Conspiracies, Vol. 1, f 2101.265. 


New York Antitrust (Donnelly) Act 


Combinations and Conspiracies—Application of State Antitrust Laws to Labor Unions 
—Conspiracy With Foreign Unions to Picket and Boycott Ships—Restrictions on Injunc- 
tive Relief Under Norris-LaGuardia Act——In an action by two foreign shipping corpo- 
rations charging that two individuals, as representatives under New York law of two 
seamen’s unions, violated the New York Antitrust (Donnelly) Act by conspiring with 
a federation of foreign unions to interfere with, obstruct, and harass the corporations’ 
ships in ports throughout the world, the court denied the corporations’ motions for an 
injunction to restrain the unions from carrying out their alleged plans to (1) picket the 
corporations’ ships in United States ports, (2) instruct their members not to service those 
ships, and (3) persuade other unions to picket and refuse to unload or service those ships. 
Even if there were a violation of New York law, that would not authorize the granting 
of an injunction by the federal courts in a labor dispute as defined by the Norris- 
Guardia Act, for that Act prohibits the federal courts from exercising any such jurisdiction. 
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Moreover, violations of New York law would furnish no basis for the broad injunctive 
rélief sought by the corporations to restrain the unions from committing the threatened 
acts in any port of the United States. 


See Combinations and Conspiracies, Vol. 1, J 2101.265, 2441.34, 2453. 
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Revised Oral Opinion 
{ Parties] 


Bryan, District Judge [In full text]: 
Plaintiffs here are twelve Liberian corpo- 
rations and three Panamanian corporations 
who operate some 128 vessels under Liberian 
or Panamanian flags and registry, trans- 
porting oil and other bulk cargoes from 
foreign to United States ports. 

Defendants National Maritime Union 
(NMU) and Seafarers International Union 
of North America (SIU) are both inter- 
national unions representing substantially 
all unlicensed seamen employed on Ameri- 
can flag vessels. Joseph Curran, President 
of the NMU, and Joseph Algina, Assistant 
Secretary of the SIU, are also named as 
defendants. The Liberian and Panamanian 
Governments have been granted leave to 
file briefs as amicus curiae and have done so. 


[Issues—Boycott Charged] 


The issues here revolve about plans of 
the defendant Unions, acting in concert 
with the International Transport Workers 
Federation (ITF), to carry out, beginning 
on December 1, 1958, what the plaintiffs 
call a boycott and what defendants’ counsel 
term a peaceful protest against the ships 
operated by the plaintiffs coming into 
American ports. This is part of a similar 
plan of action to be carried out simultane- 
ously in some 62 countries throughout the 
world by unions in those countries. The 
defendants concede that they intend to 
carry out their plans (1) by picketing the 
plaintiffs’ ships and inducing other organi- 
zations to picket the ships while they are 
in any port in the United States; (2) by 
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inducing their members who are employees 

{ tugboats and other craft which service 
plaintiffs’ ships, not to aid in the docking 
and servicing of plaintiffs’ ships; and (3) 
by persuading other unions, including the 
Teamsters Union, the Oil and Chemical 
Workers Union, and other labor organiza- 
tions, to refrain from handling cargo carried 
by the plaintiffs’ vessels and from servicing 
such vessels. 


[Conspiracy Charged] 


The complaint, in addition to allegations 
that plaintiffs are incorporated in Liberia 
and Panama respectively, and as to the 
status of the unions, alleges that the plain- 
tiffs own many tank ships, documented 
under the laws of Liberia or Panama, 
which regularly carry large quantities of 
oil in foreign commerce between foreign 
ports and ports of the United States, con- 
stituting a substantial portion of the crude 
oil supply of the United States; that Ameri- 
can oil refineries are to a substantial extent 
dependent on the regular and orderly flow 
of such cargoes, and that the ships require 
the assistance of tugboat, refinery workers 
and truckers in order to dock, discharge 
cargo and prepare for their return voyage. 
It goes on to allege that the unlicensed 
personnel of plaintiffs’ ships are all foreign 
nationals, none being citizens of the United 
States; that no strike, labor dispute or 
controversy of any kind exists between 
plaintiffs and the personnel manning their 
ships; that defendant Unions have no col- 
lective bargaining agreements with plain- 
tiffs, and have no authority to represent 
any of such personnel in collective bargain- 
ing, and are not eligible to do so under 
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the laws of the United States. It then 
alleges that the defendant Unions have 
entered into a combination and conspiracy 
with the International Transport Workers 
Federation, a federation of labor unions, 
with its offices in Europe, to interfere with, 
obstruct and harass plaintiffs’ ships in ports 
throughout the world in restraint of foreign 
commerce in violation of the Sherman Anti- 
Trust Act; that the Unions intend (a) to 
throw picket lines around the ships and 
the docks at which they berth beginning 
December 1, 1958, (b) to instruct members 
of their Unions employed by tugboats and 
other water craft not to service plaintiffs’ 
ships when in port, and (c) to persuade 
other labor unions to picket plaintiffs’ ships 
and to have their members refuse to aid 
in the unloading or servicing of plaintiffs’ 
vessels. 

The complaint asserts that, unless re- 
strained, the threatened actions of the de- 
fendants will cause irreparable damage to 
plaintiffs since plaintiffs’ ships will be un- 
able to reach or leave their docks, to dis- 
charge their cargoes, to obtain provisions 
or to perform contracts for the transporta- 
tion of their cargoes, and that plaintiffs 
have no adequate remedy at law. 


[International Treaty] 

The complaint refers to a treaty of 
friendship, commerce and navigation be- 
tween the United States and the Republic 
of Liberia under which Liberian nationals 
are permitted to have the liberty of freely 
coming to American ports and waters and 
shall be accorded the same treatments as 
United States vessels and cargoes, and 
Liberian corporations shall have free access 
to United States courts of law and equity. 


[Conspiracy Under New York Law] 

A second cause of action against defend- 
ants Curran and Algina, as officers and 
members of the defendant Unions is brought 
against them as representatives of their 
respective Unions under New York law. It 
is alleged that there is diversity of citizen- 
ship between plaintiffs and these defendants. 
The allegations of the first cause of action 
are in substance repeated, and it is alleged 
that the combination and conspiracy charged 
violate the law of the State of New York. 


[Injunction Sought | 
The prayer for relief demands that the 
defendants, and those acting on their behalf 
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and in concert with them, be restrained 
from engaging in the various acts com- 
plained of in the Port of New York or any 
other port of the United States. 


The complaint is supplemented by affidavits 
which in essence document the allegations of 
the complaint with respect to the threatened 
acts of the defendants. It is stated that the 
plaintiff corporations are primarily owned by 
leading United States oil and bulk carrier com- 
panies, and that these vessels under foreign 
registry and carrying so-called “flags of con- 
venience” are considered by the State and 
Defense Departments to be a valuable 
adjunct to the United States merchant 
marine in times of war or emergency. The 
affidavits say that the transfer of American 
vessels to the Liberian and Panamanian 
flags has been encouraged by the policy 
of the United States and that the vessels, 
many of which have been newly constructed 
in American yards, represent very large 
investments by American corporations. It 
is pointed out that industrial carriers are 
not eligible for the subsidies which are 
given by the United States to American 
flag liner operations in the foreign trade, a 
subsidy which amounted to some $120,000,000 
in 1957. It is stated: 


“The subsidy is measured principally 
by the difference between foreign crew 
wages and American crew wages which 
are the highest in the world. Because 
of this all bulk cargoes, such as petroleum 
or ore, coming to the United States from 
overseas are transported to American re- 
fineries and mills largely by foreign flag 
ships.” 


[Foreign Personnel] 


It is stated that the urilicensed personnel 
of plaintiffs’ vessels are aliens recruited in 
foreign countries, largely in Italy, and are 
employed under foreign articles. The wages 
and working conditions of such personnel 
aboard plaintiffs’ vessels are said to be as 
high or higher than those of their European 
flag counterparts. The plaintiffs insist that 
there is no dispute or controversy between 
them and their personnel, numbers of whom 
are union represented. 


[Umons’ Objections | 
The defendant Unions state in their op- 
posing afhdavits that the objective of their 
protest is directly concerned with preserving 
the present wages and working standards 
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of the merchant seamen on American ves- 
sels whom they represent. They say that 
their members have a direct stake in the 
wages and working standards of plaintiffs’ 
employees since large numbers of American 
ships have been transferred to foreign regis- 
try to the detriment of American seamen 
with resultant loss of job opportunities. 


[“Flags of Conventence’’| 


The defendants describe the “flags of 
convenience” or “flags of necessity” which 
these ships fly as “runaway flags” and assert 
that they are a device by the American 
interests who control the plaintiff corporations 
to avoid the necessity of entering into Ameri- 
can collective bargaining agreements with the 
crews of such vessels or the payment of Ameri- 
can seamen’s wages. It is stated, for example, 
that the Liberian merchant fleet, most of which 
is American owned or American financed, 
now totals almost 1,000 ships, totalling 
some sixteen million tons, and is the second 
largest merchant fleet in the world. It is 
alleged that more than 500 United States 
flag vessels have been transferred to Liberian 
registry since 1953, involving the loss of 
16,000 jobs to American seamen, and that 
additional transfers will further impinge 
upon the job opportunities, wages and 
standards of their members. The defendant 
Unions have collective bargaining contracts 
with various oil companies who concededly 
are the parent corporations of these plain- 
tiffs, and stress the danger of the depression 
of wages and working conditions enjoyed 
by American seamen through the much less 
expensive non-union wages and inferior work- 
ing conditions aboard the vessels flying the 
so-called “runaway flags”. 


[Temporary Injunction] 


Plaintiffs have moved for a temporary 
injunction restraining the defendants from 
carrying out their threatened plan of action 
pending the hearing and determination of 
this suit. 
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[Conflicting Theories] 


The plaintiffs’ theory is that the actions 
of the defendants in concert with the ITF 
constitute a conspiracy in violation of the 
Sherman Anti-Trust Act to restrain the 
foreign commerce of the United States and 
irreparably to damage the plaintiffs in their 
business. The defendants, on the other 
hand, contend that their actions constitute 
merely peaceful protest and picketing in the 
course of a controversy arising out of a 
labor dispute which is free from any in- 
junctive interference by the courts under 
the provisions of the Norris-LaGuardia Act 
and that, if any such relief is obtainable, it 
may be obtained only on application of the 
National Labor Relations Board pursuant 
to the Taft-Hartley Act. 


[Statutory Provisions] 


A brief discussion of the relevant statu- 
tory provisions is necessary in order to 
provide a setting for the legal problems 
presented. 


The statutes to be considered are the 
Sherman Act, the Clayton Act, the Norris- 
LaGuardia Act and the Taft-Hartley Act. 


[Sherman Act] 


Section 1 of the Sherman Act (15 U. S. C. 
§ 1, et seq.) on which plaintiffs rely is as 
follows: 


“Every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among 
the several states or with foreign nations 
is hereby declared to be illegal.” 


It is unnecessary to review the history of 
the controversy engendered by the applica- 
tion of the Sherman Act to trade union 
activities and the resultant enactment of the 
Clayton Act in 1914. See United States v. 
Hutcheson {1940-1943 Trape Cases § 56,091], 
S12eOrm Se aio} : 


[Clayton Act] 


Rhes ClayitonyAct (Ses Salen Salmarin 
substance withdrew from the interdiction of 
the Sherman Act various enumerated prac- 
tices of trade unions but gave rise to new 


1 At the outset it should be noted that the 
treaty between the United States and the Re- 
public of Liberia which is relied on by the 
Liberian plaintiffs does not confer upon them 
or upon their vessels any greater rights than 
those of American corporations or vessels. It 
goes no farther than to place them on a parity 
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with American corporations and vessels in the 
respects enumerated by the treaty. Though 
no similar treaty between the United States 
and the Republic of Panama has been shown 
to exist, I will assume that the Panamanian 
plaintiffs have the same rights as the Liberian 
plaintiffs. 
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litigation and renewed controversy in and 
out of Congress regarding their status. 


[Norris-LaGuardia Act] 


In 1932, as a result of widespread agita- 
tion, Congress enacted the Norris-LaGuardia 
Act, 29 U. S. C. §§ 101-115, to resolve these 
questions. As stated in United States v. 
Hutcheson [1940-1943 Trape Cases § 56,091], 
SIZFUPSVarpy 2315 


“The Norris-LaGuardia Act removed 
the fetters upon trade union activities, 
which according to judicial construction 
§ 20 of the Clayton Act had left untouched, 
by still further narrowing the circum- 
stances under which the federal courts 
could grant injunctions in labor disputes. 
More especially, the Act explicitly formu- 
lated the ‘public policy of the United 
States’ in regard to the industrial conflict, 
and by its light established that the al- 
lowable area of union activity was not to 
be restricted, as it had been in the Duplex 
case, to an immediate employer-employee 
relation. Therefore, whether trade union 
conduct constitutes a violation of the 
Sherman Law is to be determined only 
by reading the Sherman Law and § 20 of 
the Clayton Act and the Norris-LaGuardia 
Act as a harmonizing text of outlawry of 
labor conduct.” 


The Norris-LaGuardia Act provides in 
Section 4 that the federal courts have no 
jurisdiction “to issue any restraining order 
or temporary or permanent injunction in 
any case involving or growing out of any 
labor dispute, to prohibit any person or 
persons participating in such dispute” from 
doing certain specified acts. 


Included among such acts are: 

“8 4(e) Giving publicity to the existence 
of, or the facts involved in, any labor 
dispute, whether by advertising, speaking, 
patrolling, or by any other method not 
involving fraud or violence; 

* OK Ok 

“(e) Advising or notifying any person 
of an intention to do any of the acts here- 
tofore specified; 

“(h) Agreeing with other persons to do 
or not to do any of the acts heretofore 
specified; and 

“(i) Advising, urging, or otherwise caus- 
ing or inducing without fraud or violence 
the acts heretofore specified, * * *.” 


Sub-section (c) of Section 13 provides that 


“The term ‘labor dispute’ includes any 
controversy concerning terms or condi- 
tions of employment, or concerning the 


Trade Regulation Reports 


Cited 1958 Trade Cases 
Afran Transport Co. v. Natl. Maritime Union 


74,803 


association or representation of persons 
in negotiating, fixing, maintaining, chang- 
ing, or seeking to arrange terms or condi- 
tions of employment, regardless of whether 
or not the disputants stand in the proxi- 
mate relation of employer and employee.” 


Under sub-section (a) of Section 13 a case 
involves or grows out of a labor dispute, 


“« * * when the case involves persons 
who are engaged in the same industry, 
trade, craft, or occupation; or have direct 
or indirect interests therein; * * * or 
when the case involves any conflicting or 
competing interests in a ‘labor dispute’ 
* * * of ‘persons participating or in- 
terested’ therein * * *.” 

Sub-section (b) of Section 13 characterizes 
a person or association as participating or 
interested in a labor dispute “if relief is 
sought against him or it, and if he or it 
* * * has a direct or indirect interest 


PHELEIIIN Ste ee 


[Taft-Hartley Act] 


The Taft-Hartley Act carved certain limited 
exceptions out of the Norris-LaGuardia Act 
which are germane here. It provides, § 8(b): 


“Tt shall be an unfair labor practice for 
a labor organization or its agents— 

* OK Ox 

“(4) to engage in, or to induce or en- 
courage the employees of any employer 
to engage in, a strike or a concerted re- 
fusal in the course of their employment 
to use, manufacture, process, transport, 
or otherwise handle ot work on axy 
goods, articles, materials, or commodities 
or to perform any services, where an 
object thereof is: (A) forcing or requir- 
ing any employer or self-employed person 
* * %* to cease doing business with any 
other person; (B) forcing or requiring 
any other employer to recognize or bar- 
gain with a labor organization as the 
representative of his employees unless 
such labor organization has been certified 
as the representative of such employees 
under the provisions of Section 9; * * *.” 


[“Secondary Boycott” ] 


These provisions in substance make the 
so-called “secondary boycott” by employees 
an unfair labor practice which is condemned 
by the Act. 


[Exclusive Jurisdiction in NLRB | 


The Taft-Hartley Act, however, does not 
authorize any person aggrieved by unfair 
labor practices to bring suit in the courts to 
enjoin such practices. A. H. Bull Steamship 
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Contins. U2 Cin 250 Be 2d 32Gncert 
den. 355 U. S. 932. Instead, under the 
scheme of the Act, the National Labor Re- 
lations Board is given exclusive primary 
jurisdiction over such matters. A complaint 
must be made to the Board, the Board first 
examines the facts, and the Board must de- 
termine in the first instance whether an 
unfair labor practice has been committed. 
The federal courts are prohibited from in- 
tervening in such cases except by way of 
review of Board action or on application of 
the Board itself. A party aggrieved may 
bring suit for damages. But only the Board 
may seek appropriate injunctive relief (and 
this temporary only). There is no general 
power in the federal courts to grant injunc- 
tive relief at the suit of either unions or 
employers with respect to any unfair labor 
practices that may exist. 

Thus, the Labor Management Relations 
Act, while providing an exception to the 
Norris-LaGuardia Act in a case of such 
“unfair labor practices” as “the secondary 
boycott” does not alter the interdiction in 
the Norris-LaGuardia Act against the issu- 
ance of injunctions by the federal courts in 
any labor dispute as there defined except 
upon application of the National Labor 
Relations Board. 

It is well settled that the Norris-LaGuardia 
Act forbids the federal courts to issue in- 
junctions even in the case of secondary 
boycotts. Milk Wagon Drivers Union v. Lake 
Valley Farm Products, Inc. [1940-1943 TrapE 
CASES { 56,070], 311 U. S. 91, 100; Haspel v. 
Bonnaz, Singer & Hand Embroiderers, 
DC. Se DseNiey tien BesSinp pa o4 Aamir 
216 F. 2d 192, 


[Jurisdiction of Court] 


The initial question presented here, and 
one which is basic and must be determined 
before the court can consider the merits, is 
whether the court has any jurisdiction to is- 
sue an injunction here in the light of the 
Norris-LaGuardia Act. 


[“Labor Dispute”] 


In order to determine this question the 
first consideration is whether this is a case 
involving or growing out of a labor dispute. 
I think that it clearly is. 

The term “labor dispute” has been broadly 
construed by the courts. Time does not 
permit any extended discussion here of the 
cases dealing with this subject. Suffice it to 
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say, however, that such cases as Milk Wagon 
Drivers Union v. Lake Valley Farm Products, 
Inc., supra, New Negro Alliance v. Sanitary 
Grocery Co., 303 U. S. 552, and United States 
v. American Federation of Musicians, 
Ds CaN, Dy 47) Fs Supp, 304 Matted Sis 
U. S. 741, make it abundantly clear that the 
term has a very broad definition. 

There can be no doubt that on the show- 
ing thus far made before me the defendants 
have a vital interest in the wages and con- 
ditions of employment of the crews of the 
vessels of these plaintiffs. The defendant 
Unions, as representative of the bulk of the 
unlicensed seamen employed on American 
flag vessels, assert that the continuing transfer 
of American vessels to foreign flags, where 
wages and working conditions are below 
the standards on American vessels, will in- 
evitably tend to depress the standards which 
they have established by collective bar- 
gaining for their own members. 

They also seek to discourage the further 
transfer of vessels to foreign flags, and par- 
ticularly these foreign flags, to deter what 
they claim to be the shrinkage of job op- 
portunities available to their members be- 
cause of such transfers. 

The defendant Unions assert that if they 
can succeed by peaceful picketing and pro- 
test, and by arousing public opinion, in 
raising the standards aboard foreign flag 
vessels, these depressive effects may be 
avoided. 

It cannot be said that these objectives 
bear no reasonable relation to the wages, 
hours and working conditions of those 
whom these Unions represent. Whether or 
not the Unions are correct in their premise 
that the raising of standards on Liberian 
and Panamanian vessels, and the discour- 
agement of continued transfer to foreign 
flags, will in fact have the effect they claim, 
is of no moment here. 


The plaintiffs claim that, far from aiding 
these defendants, the threatened conduct 
will in fact harm them at least indirectly. 
But it is not for the court to say whether 
or not the defendant Unions are wise in 
pursuing the course they seek to follow. 
That is entirely up to them. As long as 
their activities concern “terms or conditions 
of employment, or * * * the association or 
representation of persons in negotiating, 
fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employ- 
ment”, (Norris-LaGuardia Act, § 13(c)) the 


© 1959, Commerce Clearing House, Inc. 


Number 117—163 
1-8-59 


case is a labor dispute and the courts are 
prohibited from interfering with such peace- 
ful activities in the absence of fraud or 
violence.’ 


[Concert With Foreign Union] 


The plaintiffs, however, contend that the 
defendants have lost the protection of the 
Norris-LaGuardia Act here because they 
are acting and intend to act in concert or 
collaboration with the International Federa- 
tion of Transport Workers and other foreign 
unions. Plaintiffs rely on such cases as 
Alan Bradley Co. v. International Brotherhood 
of Elecirical Workers [1944-1945 TrapE CASES 
1 57,386], 325 U. S. 797, for this proposition.® 
The doctrine of these cases is in essence 
that unions are not exempt from provisions 
of the Sherman Act if they combine with 
non-labor groups to create business mo- 
nopolies, to control the marketing of goods 
and services or to restrain trade. 


A union may act in restraint of trade if it 
does so in furtherance of a legitimate labor 
purpose either alone or in combination with 
other unions. If, however, it acts to restrain 
trade in combination with non-labor or 
business groups it violates the Sherman Act. 
In such cases the union loses its exemption 
from injunctive relief under the Norris- 
LaGuardia Act and may be enjoined or 
prosecuted for such activities under the 
Sherman Act. Compare: Umited States v. 
Hutcheson, supra, and Apex Hosiery Co. v. 
Leader [1940-1943 Trape Cases {] 56,039], 310 
U. S. 469, with Alan Bradley Co. v. Interna- 
tional Brotherhood of Electrical Workers, 
supra, Columbia River Packers Ass'n v. Hinton 
11940-1943 Trape Cases { 56,185], 315 U. S. 
143, and Streiffer v. Seafarers Sea Chest 
[1958 Trape Cases { 69,074], D. C. E. D. La, 
162 F. Supp. 602. 

But it is to be noted that the doctrine of 
these cases applies only where unions have 
combined with business or non-labor groups. 
I find nothing in the Norris-LaGuardia Act, 
or the Sherman Act, or in any other statute 
which prevents or restricts American labor 
unions from acting in concert or combina- 
tion with foreign trade unions or associa- 
tions of trade unions or with their members, 
to carry out legitimate labor objectives in 


2This is quite apart from any effect on this 
question which may arise from the conceded 
fact that the plaintiff corporations are owned 
and controlled by major American industrial 
companies. Further reference will be made to 
this phase of the matter later. 
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the course of a labor dispute. There is no 
showing or indication here that the Inter- 
national Transport Workers Federation of 
which the defendant Unions are members, 
or any of the other foreign unions with 
which defendants are acting, are anything 
other than legitimate labor organizations. 
Combination of the defendants with the 
ITF or other foreign unions does not in 
my view bring them within the rule of the 
Alan Bradley case so as to remove them 
from the protections of the Norris-LaGuardia 
Act and make the Sherman Act apply to 
their intended activities. 


[Foreign Ships and Seamen] 


The plaintiffs claim, however, that Benz 
v. Companie Naviera Hidalgo, 353 U. S. 138, 
and other cases, hold in substance that the 
provisions of the Norris-LaGuardia Act do 
not apply to them because their vessels, 
temporarily in American ports, are foreign 
ships operated entirely by foreign seamen. 
It does not seem to me that either the Benz 
case or the other cases cited by the plaintiffs 
so hold. 

The Benz case merely held that the Taft- 
Hartley Act did not preempt the field of 
labor relations to the extent that a suit for 
damages for picketing of such a foreign 
vessel by an American union under local 
state law was forbidden. In the Benz case 
the Supreme Court was not dealing with an 
injunction. The question was merely whether 
the exclusive remedy of the aggrieved party, 
in this case the owner of a foreign vessel, 
was under the Taft-Hartley Act and there- 
fore relief could not be sought under state 
law. The court held, in substance, that the 
Taft-Hartley Act was not applicable to 
wage disputes arising on foreign vessels 
between the nationals of other countries 
when the vessel is temporarily within our 
territorial waters. It stated that an affirma- 
tive intention of Congress, clearly expressed, 
was necessary in order “for us to run inter- 
ference in such a delicate field of interna- 
tional relations”. 

But it by no means held that the sweeping 
policy announced by Congress in the Norris- 
LaGuardia Act for the protection of Ameri- 
can union activities from injunction should 


3See, also, United States v. Employing Plas- 
terers’ Ass’n [1954 TRADE CASES f 67,692], 
347 U. S. 186; Columbia River Packers Ass’n v. 
Hinton [1940-1943 TRADE CASES { 56,185], 
S155Us Si a3. 


1 69,220 


74,806 


be withheld where there was.a legitimate 
labor dispute merely because foreign vessels 
or crews were affected. 


[Unfair Practices] 


Despite their reliance on the Benz case, 
however, the plaintiffs contend that, since 
the threatened actions of the defendants in- 
volve a secondary boycott in violation of 
the Taft-Hartley Act provisions against 
unfair labor practices, they are entitled to 
an injunction. They argue that, even though 
the Taft-Hartley Act does not preempt the 
labor field as far as they are concerned, and 
though under the doctrine of the Benz case, 
they have no right to avail themselves of 
the remedies afforded by Taft-Hartley, nev- 
ertheless they are entitled to be protected 
against the practices condemned by the Act. 
This, they say, may be accomplished by an in- 
junction despite the provisions of Norris- 
LaGuardia. 

[Remedy] 


Here the plaintiffs find themselves on 
the horns of a dilemma. As has been pointed 
out, the remedy against unfair labor prac- 
tices condemned by the Taft-Hartley Act 
lies exclusively under that Act. This court 
has no jurisdiction to entertain an action to 
restrain such practices absent a prior appeal 
to the National Labor Relations Board, and 
absent application by the Board itself for 
such injunctive relief. There is no private 
suit authorized by the Act to enjoin such 


practices. A. H. Bull Steamship Co. v. 
S. I. U., supra. 
[Right to Aid of NLRB] 


The plaintiffs claim that under the Benz 
case they cannot invoke the aid of the Na- 
tional Labor Relations Board because the 
Tait-Hartley Act has no application to them. 
Whether or not this is so under the present 
state of facts is by no means free from 
doubt. Indeed, the defendants argue that 
the case of Peninsular and Occidental S. S. 
Co., 42 LRRM 1113, before the National 
Labor Relations Board indicates that the 
Board would take such jurisdiction in the 
light of the conceded facts here showing 
that the plaintiff corporations were con- 
trolled by American corporations. More- 
over, such cases, as Bobolakis v. Compania 
Panama, D. .C..S. D.N.: Y.,, Civil 135-97, 
decided by my brother Kaufman on No- 
vember 18, 1958, Lauritzen v. Larsen, 345 
U. S. 571, and Gerradin v. United Fruit Co., 
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2 Cir., 60 F. 2d 927, cited by him there, give 
some color to the claim that majority owner- 
ship. and control by Americans of the cor- 
porate owners of foreign vessels might make 
even such statutes as the Taft-Hartley Act 
applicable to such vessels. Moreover, it may 
well be that the treaty between the United 
States and Liberia, which gives Liberian 
vessels the same rights as American vessels 
in American ports, might lead to a similar 
result, at least in so far as the right of the 
Liberian plaintiffs to seek the aid of the 
National Labor Relations Board is concerned. 


But it is unnecessary to decide this ques- 
tion. If the plaintiffs have the right to seek 
the aid of the National Labor Relations 
Board they have not done so. The subject 
matter of the injunctive relief which plain- 
tiffs seek is then within the exclusive juris- 
diction of the Board and I] have no right to 
grant such relief except at the instance of 
the Board. 

Conversely, if the plaintiffs have no right 
to appeal to the Board, they are plainly not 
within the class of those entitled to protec- 
tion of the Taft-Hartley Act. For that Act 
provides that the only remedy against the 
unfair labor practices which it condemns is 
through the Board. If the plaintiffs, as they 
claim, cannot avail themselves of that pro- 
cedure then they are squarely up against 
the provisions of the Norris-LaGuardia Act 
and do not come within the narrow excep- 
tion to it thus provided in Taft-Hartley. 


| Relief Barred| 


The plaintiffs are therefore in the position 
either of being barred from relief because 
they did not follow the procedure prescribed 
by the Taft-Hartley Act or because they 
could not follow such procedure. There is 
nothing by way of statute or decision which 
would authorize this court to issue an in- 
junction to restrain the secondary boycott 
(assuming one exists here) arising out of a 
labor dispute except through the Taft-Hart- 
ley procedure. Any other form of injunctive 
reliet is prohibited by Norris-LaGuardia. 


[Maritime and Defense Policies] 


Plaintiffs deal at some length with the 
general maritime and defense policies of the 
United States, which they assert bear on 
the present situation and which view with 
approval the practice of operating vessels 
under foreign flags of convenience or neces- 
sity. Such policies do not authorize this 
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court to disregard. the plain mandate of 
Congress laid down in the Norris-LaGuardia 
Act against injunctions of the character 
which the plaintiffs now seek. If Congress 
desired to implement such policies by granting 
the plaintiffs immunity from the Norris- 
LaGuardia prohibition, it was free to do so. 
But this it has not done. 


[New York Law] 


Plaintiffs’ second cause of action, alleged 
to be based upon violations of the law of 
New York, does not change the picture. 
Even if there were a violation of New York 
law, that would not authorize the granting 
of an injunction by the federal courts in a 
labor dispute as defined by the Norris- 
LaGuardia Act, for that Act prohibits the 
federal courts from exercising any such 
jurisdiction. Moreover, violations of New 
York law would furnish no basis for the 
broad injunctive relief sought by the plain- 
tiffs here to restrain the defendants from 
committing the threatened acts in any port 
of the United States. 


[Conclusion] 


Thus I conclude, on the basis of all the 
facts which are now before me, that the 
plaintiffs have not shown that they are en- 
titled to the preliminary injunction which 
they seek. To summarize, as far as now 
appears, this case involves a labor dispute 
within the meaning of the Norris-LaGuardia 
Act. There is no showing that any fraud 
or violence has been or will be resorted to 
so as to bring the case within those sec- 
tions of Norris-LaGuardia which authorize 
injunctive relief by the courts under such 
exceptional circumstances. 

Nothing has been shown which would 
exclude the defendant Unions from the pro- 
tection of the Norris-LaGuardia Act and 
bring them within the provisions of the 
Sherman Act because they are combining 
with non-labor or business groups in re- 
straint of trade. 

Plaintiffs cannot avail themselves of the 
provisions of the Taft-Hartley Act against 
secondary boycotts since they either have 
not followed or cannot follow the procedure 
prescribed by that Act which is the exclu- 
sive remedy against such proscribed conduct. 


[No Jurisdiction to Grant Injunction] 
They thus have failed to establish the 
basic essential to the relief which they seek, 
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which is that this court has jurisdiction to 
grant it. Their motion for a preliminary in- 
junction must therefore be denied, 


[Unions M otions to Dismiss] 

There remain to be considered various 
motions made by defendants. Both defend- 
ants have cross-moved to dismiss the com- 
plaint under Rule 12(b), F. R. C. P., upon 
the grounds that the court lacks jurisdiction 
over the subject matter of the action since 
the exclusive primary jurisdiction is in the 
National Labor Relations Board under the 
provisions of the Labor Management Rela- 
tions Act of 1947, and that the complaint 
fails to state a claim upon which relief can 
be granted because of the provisions of the 
Norris-LaGuardia Act, 29 U. S. C. 8§ 101- 
115. In view of the affidavits which they 
have submitted their motions are tantamount 
to motions for summary judgment. (Rule 12 
(bh) aR Re Cae) 

The defendant SIU has also cross-moved 
to dismiss the second cause of action based 
on alleged violations of New York law upon 
the ground that it is not properly brought 
as a class action pursuant to New York 
statutes. 


[Decision on Motions Postponed | 


In the twenty-four hours which have 
elapsed between the argument and this deci- 
sion I have been primarily concerned with 
the plaintiffs’ motion for a preliminary in- 
junction in view of the imminence of the 
threatened acts against which plaintiffs seek 
relief. While I have thoroughly considered 
all questions which bear on that phase of 
the matter there may be other questions 
presented on the defendants’ motions which 
have not yet been considered. I desire to 
give any such questions the full considera- 
tion they require in the light of the import- 
ance of the case and of the issues presented. 
Final dismissal of the complaint here as 
defendants seek would, indeed, be a drastic 
remedy and should not be granted without 
further study. Cf. Red Owl Stores v. Amal- 
gamated Meat Cutters [1953 TRADE CasEs 
7 67,430], etc., D. C. D. Minn., 109.F. Supp. 
629, The defendants are in no way prejudiced 
by postponement of the decisions of their 
motions and whatever rights the plaintiffs 
have will be preserved. 

Submit order in accordance 
decision. 


with this 
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Buscher v: United Shoe Machinery Corp. 


[69,221] William A. Buscher, doing business as Rapid Shoe Machine Mfg. Co. v. 
United Shoe Machinery Corporation. 


In the United States District Court for the Southern District of New York. Civil 
104-158. Filed December 16, 1958. 
s 


; Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Discovery—Production of Documents—Aid in Proving Plaintiff's Damages—Effect of 
Prior Production at Taking of Depositions.—In a treble damage action charging a manu- 
facturer with monopolization of the shoe machinery business, the plaintiff’s motion to in- 
spect and copy the manufacturer’s “classified profit and loss statements” was denied as to 
certain portions, The fact that the documents had been produced at the taking of deposi- 
tions and marked as the manufacturer’s exhibits for identification did not give the plaintiff 
the right to inspect and copy them. The plaintiff also contended that it was entitled to the 
production of the documents for good cause shown under Rule 34 of the Federal Rules of 
Civil Procedure. The reason advanced therefor was that the documents might aid in prov- 
ing the extent of the plaintiff's damage by showing the profits obtained by the manufacturer. 
The court held, however, that, even assuming that the contention had merit, it did not 
justify requiring the manufacturer to show to its competitors an analyses and the suppori- 
ing data concerning its entire business operations which had been prepared for the use of 


its management. 


See Private Enforcement and Procedure, Vol. 2, { 9013.825. 
For the plaintiff: Rubin & Rubin, New York, N. Y. 


For .the defendant: 


Memorandum 
[Mono polization Charged] 


Bryan, District Judge [In full text]: This 
is a private anti-trust suit seeking treble dam- 
ages by reason of defendant’s alleged mo- 
nopolization of the shoe machinery business 
brought on the basis of the findings in 
United States v. United Shoe Machinery 
Corp. [1953 Trave Cases § 67,436], D. C. 
Mass., 110 F. Supp. 295, aff’d 347 U.S. 521 
[1954 TrapE CAsEs § 67,755]. Plaintiff claims 
that it was prevented from obtaining a fair 
competitive share of the interstate market 
in shoe machines and shoe machinery parts 
by various illegal and discriminatory prac- 
tices of the defendant which caused plaintiff 
substantial loss of profits through its: exclu- 
sion from its proper share of this market 
and restraints upon its distribution of a 
number of types of shoe machines. 


[Production of Documents] 


Plaintiff moves, under Rule 34, F. R. C. P., 
to have defendant produce certain docu- 
ments and to inspect and copy them. The 
documents are defendant’s “classified profit 
and loss statements” for the fiscal years 
ending in February of each year from 1947 
through 1955. Each of these consists of a 


1 69,221 


Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 


summary for each year, together with fifteen 
to twenty pages of analysis and estimated 
allocation of the various items of expense 
and income into categories prepared for the 
use of defendant’s management. 


[Depositions] 


These documents have already been pro- 
duced at the depositions of two of defend- 
ant’s officers which were being taken by 
the plaintiff. They were marked as plain- 
tiff’s exhibits for identification but defendant 
refused to permit plaintiff to inspect or copy 
them. 

However, defendant has since supplied 
plaintiff with copies of the column of the 
summary statements for each year which 
contains the totals for the defendant’s ma- 
chinery division. It has refused to furnish 
any other parts of the summaries or any of 
the supporting data on the ground that they 
are irrelevant and immaterial to the issues 
here and plaintiff has shown no good cause 
for their production. 

Plaintiff, on the other hand, claims the 
right to inspect and copy all of each sum- 
mary sheet as well as all of the sheets 
containing supplementary analysis and sup- 
porting data. It claims that all this material 
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bears on the question of its alleged damage, 
the amount of which is not alleged in the 
complaint and has not thus far been stated 
by the plaintiff. 


[Marking for Identification] 


Plaintiff contends that since the docu- 
ments were produced by defendant on the 
depositions and marked as its exhibits for 
identification it should be permitted to in- 
spect them for that reason alone. It also 
contends that it is entitled to their produc- 
tion for good cause shown under Rule 34. 

Without going into the wrangling which 
marked the course of the deposition, it is 
plain that there is no merit to the plaintiff's 
first contention. Because a document has 
been produced at a deposition, whether un- 
der subpoena or otherwise, does not give 
the opposing party the right to inspect and 
copy it. See Lee v. Margon Corp. [1956 
RADE CASES 1'68,256], D.C. S, DN.Y. 18 
F. R. D. 390; Yonkers Raceway v. Standard 
Bread Owners Ass'n {1957 TrapE CASES 
(PORT pe Ds CaS 5 Disc Ne ape Oe ot Real BY, es 
The fact that such documents may have 
been marked for identification in no way 
enlarges the right of the opposing party to 
inspect them. 


[Good Cause—Proving Damage] 


As to plaintiff’s second contention:—A 
party seeking the right to inspect documents 
under Rule 34 must show good cause there- 
for. The only reason which plaintiff ad- 
vances for seeking to inspect these docu- 
ments is that they might aid in proving the 
extent of damage to the plaintiff by showing 
the profits obtained by the defendant from 
shoe machinery since this would give an 
approximation of the profits of the total 
shoe machinery market in which it was en- 
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titled to share. On this basis it is claimed 
that all data bearing on both income and 
expenses of defendant attributable to its 
shoe machinery business are necessary. 


Assuming that this contention has some 
merit, it certainly does not justify requiring 
defendant to show to its competitor (and 
presumably to other competitors represented 
by the same counsel) the analyses and sup- 
porting data concerning its entire business 
operations which have been prepared for 
the use of management. The plaintiff's 
ground for seeking such production is a 
feeble reed indeed upon which to base such 
a broad request. 


[Relevant Portions] 


I have examined one of the typical classi- 
fled profit and loss statements which was 
submitted to the court by counsel for the 
defendant at the argument. The most that 
plaintiff could be entitled to on its theory 
is the portion of the summary sheet which 
includes the seven columns entitled ‘To- 
tal”, ‘Lease’, “Machine Part Sales”, “Sale 
Machines”, “Machine Services”, “Industrial 
Sales”, “Machinery Division Total”. How 
the rest of the summary sheet or the sup- 
porting data is in any way relevant to the 
issue of plaintiff’s damages is quite beyond 
me. No good cause has been shown for the 
production of such material. 


[Motion Granted in Part] 


The motion is granted to the extent of 
directing defendant to furnish plaintiff with 
copies of such portion of each summary 
sheet of the classified profit and loss state- 
ments for each year requested as covers 
the first seven columns of figures. In all 
other respects the motion is denied. 


Settle order on notice. 


[1 69,222] County Theatre Co. v. Paramount Film Distributing Corporation, et al. 
In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 21,133. Filed September 30, 1958. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures 
—Amendment of Complaint—Description of Defendant—State of Incorporation—Sub- 
stitution.—In a treble damage action against motion picture distributors, a plaintiff was 
granted leave to amend its complaint to aver that a distributor was organized under the 
laws of Delaware rather than under the laws of New York. In the complaint, the descrip- 
tion of the distributor by the state of its incorporation did not appear in the caption. 
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The named corporation which was in business during the pertinent period was dissolved 
prior to the institution of the present action and its liabilities were expressly assumed by 
a corporation of the same name organized under the laws of Delaware. Service was had 
upon an individual who had occupied the position of branch manager of both corporations 
at the same address. It was contended that the amendment would constitute a substitu- 
tion of one distinct corporate entity for another and would deny the distributor the benefit 
of the statute of limitations. The court held, however, that it was reasonable to conclude 
that the Delaware corporation knew, from the time of service, that it was the intended 
defendant, even though its liability was based upon its assumption of its predecessor’s 
liabilities. The mistake did not even amount to a misnomer since the words “New York” 
and “Delaware” were not a part of the corporate name. Although the plaintiff was not 
diligent in waiting seventeen months to move for the amendment, there was no showing 


of prejudice to the distributor. 


See Private Enforcement and Procedure, Vol. 2, { 9013.100. 
For the plaintiff: Harry Norman Ball, Philadelphia, Pa. 


For the defendants: 


Pages Attached to Order of September 

30, 1958, Sur Plaintiff's Motion for 

Leave to Amend in County Theatre Co. 

v. Paramount Film Distributing Corp. 
et al., Civil Action No. 21,133 


Francis L. VAn Dusen, District Judge 
[In full text): The pertinent facts with re- 
gard to plaintiff's Motion for Leave to 
Amend filed August 6, 1958, are as follows: 


On September 24, 1952, Twentieth Cen- 
tury-Fox Film Corporation, organized under 
the laws of New York (hereinafter called 
“Rox-New York’), conveyed, pursuant to 
the decree in Umited States v. Paramount 
Pictures, Inc. et al. [1948-1949 TrapE CASES 
WKS2 AV, 85 ke Sibi erik (ES. ID. ING OM 
1949), its theatre interests to National 
Theatres, Inc., and all its remaining assets 
(including its production and distribution 
facilities) to Twentieth Century-Fox Film 
Corporation, organized under the laws of 
Delaware (hereinafter called ‘“Fox-Dela- 
ware”). Fox-Delaware expressly assumed 
the liabilities, actual and contingent, of Fox- 
New York. Thereafter, on September 27, 
1952, Fox-New York changed its name to 
T. C. F. Film Corporation, and on Decem- 
ber 1, 1952, this corporation was dissolved. 
A certificate of withdrawal was issued to 
Fox-New York by the Corporation Bureau of 
the Commonwealth of Pennsylvania on Sep- 
tember 13, 1954. On August 2, 1956, plain- 
tiff instituted this action against the de- 
fendant motion picture distributors, seeking 
treble damages under the Sherman and 


See 15 U. S. C. A. §15. The period of limi- 
tations applicable to this action is four years. 
See 15 U. S.C. A. § 15(b). 
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Schnader, Harrison, Segal & Lewis, Philadelphia, Pa., for 
Paramount Film Distributing Corp. and others. 


Clayton Acts from August 1, 1952.° One 
of the named defendants was Twentieth 
Century-Fox Film Corporation. In the 
complaint, this corporation was described 
as a corporation organized under the laws 
of New York, but this description does not 
appear in the caption. Service was had in 
Philadelphia upon one Sam E. Diamond, 
who has occupied the position of branch 
manager at the same address for both Fox- 
New York and Fox-Delaware from 1952 to 
1957. 
[Substitution ] 


Plaintiff now seeks to amend its Com- 
plaint under Rule 15(a) of the Federal 
Rules of Civil Procedure so as to describe 
the Fox corporation as having been organ- 
ized under the laws of the State of Dela- 
ware. In opposition to this motion, counsel 
for defendant Fox-New York contends that 
to allow such an amendment would consti- 
tute a substitution of one distinct corporate 
entity for another and, if allowed, would 
deny defendant the benefit of the statute of 
limitations. In support of this contention, 
the defense points out that at the time of 
this suit, Fox-New York was a proper party 
defendant, if liable, even though its liability 
would be only for a period of a little over 
a month-and-a-half, 


[Cases Considered] 


The cases hold that where the words 
of the Complaint sought to be amended 
refer only to the description or identity of 
the defendant and are not a part of the 
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defendant’s corporate name, such as words 
referring to the state of incorporation of the 
defendant, such words are freely amendable. 
Triangle Conduit & Cable Co., Inc. v. Nat. 
Electric Products Corp., 38 F. Supp. 533. (Del. 
1941) ; Bowles v. Underwood Corp., 5 F. R. D. 
25 (E. D. Wisc. 1945); Porter v. Theo. J. 
Ely Mfg. Co. et al., 5 F. R. D. 317 (W. D. 
Pa. 1946); Hartford Accident & Indemnity 
Co. v. Interstate Equipment Corp., 74 F. Supp. 
791 (N. J. 1947). This is consistent with 
the policy of liberality taken by the Federal 
Courts under Rule 15(a) in allowing amend- 
ments to correct a mere misnomer of a 
party. Williams v. Penna. R. Co., 91 F. Supp. 
652 (Del. 1950); Gifford v. Wichita Falls & 
Southern Railway Co., 224 F. 2d 374 (5th 
Cir. 1955), cert. den. 350 U. S. 895 (1955); 
Longsdorf v. Penna. Greyhound Lines, 148 
Bs supp..4/6. (Aly D4 Barel956)._ Cia. Y. 
Cent. R. R. v. Kinney, 260 U.S. 340, 346 
(1922); McDowell et al..v. Kiehel, 6 F. 2d 
337, 338-9 (3rd Cir. 1925). The principal 
factor influencing the courts in allowing 
this type of amendment is that from the 
time of service the true defendant knew 
that it was being sued. These cases are 
applicable to the facts. of this case, par- 
ticularly since service was made on an indi- 
vidual who occupied the same position for 
Fox-New York and Fox-Delaware and 
since the address of Fox-New York and of 
Fox-Delaware was the same. It is reason- 
able to conclude, therefore, that Fox- 
Delaware knew that it was the intended 
defendant, even though its liability for a 
short period was based on its assumption 
of its predecessor’s liabilities. And it is 
reasonable to conclude that, on the basis 
of an objective standard, plaintiff had in 
mind the entity which was responsible for 
doing the distribution business of Twen- 
tieth Century-Fox Films from 1937 to Au- 
gust 1956. Fox-Delaware was the proper 
entity to sue to establish this liability.’ 
2 Moore’s Federal Practice (2d Ed.) § 4.44, 
p. 1042. In such event, this amendment 
should not constitute a substitution. This 
conclusion is supported by the authorities 
cited above. In fact, the admitted mistake 
here does not even amount to a misnomer, 
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the words “New. York” and “Delaware” not 
being a part of the corporate name. There- 
fore, since the amendment is only for pur- 
poses of identification, it should be allowed. 

To further support the conclusion that 
this amendment’ would not constitute: a 
substitution—that is, that there was only 
one Fox corporation doing the distribution 
business at any one time between 1937 and 
August 2, 1956—the reasoning of Judge 
Wortendyke in Gordon v. Loew’s, Inc. [1956 
TRADE CASES { 68,573] 147 F. Supp. 398, 
408-411 (N. J. 1956), aff’d. 247°F. 2d 451 
(3rd Cir. 1957) [1957 Trapve Cases { 68,783] 
has been noted. In this case; plaintiff filed 
a complaint on March 3, 1955, for alleged 
violations of the anti-trust statutes during 
a period from March 1, 1944, to June 10, 
1951. Plaintiff named as defendants Fox- 
New York and Fox-Delaware.. Upon mo- 
tion, the suit against Fox-New York was 
dismissed because of lack of venue. Fox- 
Delaware then moved for summary judg- 
ment on the ground that the plaintiff cannot 
recover against it. since the alleged. viola- 
tions took place between 1944 and. 1951, 
and it did not come into existence until 
1952. The court denied Fox-Delaware’s mo- 
tion, holding that because Fox-Delaware 
had expressly assumed Fox-New York’s 
liabilities, actual and contingent, it can now 
be sued for treble damages under the anti- 
trust statutes for the activities of the older 
corporation. 

[Prejudice] 


With respect to the matter of prejudice, 
it has been stated that: 


“Ordinarily no prejudice results from 
an amendment correcting the name of a 
party for the purpose of proper identifi- 
cation, even though it relates back to the 
original complaint and the limitation 
period has expired. .. .” 


I Federal Practice and Procedure, Barron 
Sa Holtzotte, Chapan/)us-45 lpn G32umm See: 
also, N. Y. Cent. R. R. v, Kinney, supra; 
Hartford Accident & Indemnity Co. v. Inter- 
state Equipment Corp., supra; Williams v. 
Penna. R. Co., supra; Sechrist v. Palshook, 97 
F. Supp. 505 (M. D. Pa. 1951).’ 


2See Gordon v. Loew’s, Inc. [1956 TRADE 
CASES 768,573], 147 F. Supp. 398, 408-411 
(N. J. 1956), referred to below. 

3In Sanders v. Metzger, 66 F. Supp. 262 
(E. D. Pa. 1946), relied on by defendant Fox- 
Delaware, the opinion emphasized that the at- 
tempt was made to substitute a corporate de- 
fendant for an individual after the statutory 


Trade Regulation Reports 


period. In this case, the court said at p. 263: 
“Tf the effect of the proposed amendment is 
merely to correct the name of a party already 
in court, clearly there is no prejudice in allow- 
ing the amendment, even though it relates back 
to the date of the original complaint.’’ The 
June 18, 1958, orders of the United States Dis- 
trict Court for the Western District of Penn- 
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‘Number 117—170 
1-8-59 


74,812 Court Decisions 
U. S. v. Jerrold Electronics Corp. 
apply for a continuance of the scheduled 
trial date. 


Even though plaintiff has not been dili- 
gent in waiting 17 months to move for this 
amendment,‘ this defendant (Fox-Delaware) 
has not shown that this delay has resulted 
in any prejudice or harm to it. If it can 
make such a showing, Fox-Delaware may 


[Motion Granted] 


Plaintiff's Motion For Leave To Amend 
is accordingly granted. 


[69,223] United States v. Jerrold Electronics Corporation; National Jerrold Sys- 
tems, Inc.; Jerrold-Northwest, Inc.; Jerrold Southwest, Inc.; Jerrold-Ohio, Inc.; Jerrold 
Mid-Atlantic Corporation, and Milton Jerrold Shapp. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 22080. Filed December 3, 1958. 


Case No. 1318 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Antitrust Acts 


Department of Justice Enforcement and Procedure—Civil Suit for Injunctive Relief— 
Interrogatories—Privileged Matters—Names of Witnesses.—In a civil action charging 
manufacturers of television antenna equipment with violating Sections 1 and 2 of the 
Sherman Act and Section 3 of the Clayton Act by requiring operators of community tele- 
vision antenna systems to purchase equipment on a total requirement basis, to purchase 
the manufacturers’ equipment exclusively, and to subscribe to the manufacturers’ engineer- 
ing service as a condition of obtaining any of the manufacturers’ equipment, the Govern- 
ment was directed to answer interrogatories which it contended required the divulging of 
the names of confidential informants and complainants. The manufacturers claimed they 
only sought information relating to the offenses they allegedly committed and the persons 
involved therein. The court held that when the information sought related to the details 
of the case against a defendant which would eventually be brought out at trial, it should 
be given on discovery. The Government was willing to supply the names of witnesses 
thirty days prior to trial or at such other reasonable time as the court might direct. This 
attempt to limit the discovery time period might not only hamper the manufacturers in 
their preparation of their case but might result in the eventual delay of the trial. The court 
also held that interrogatories relating to the use of antenna equipment in other fields and 
those relating to the identity of individuals who refused to comply with the manufacturers’ 
alleged demands but were able to continue their businesses were relevant to the case. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.260, 8225.600. 


For the plaintiff: Victor R. Hansen, Assistant Attorney General; Harold K. Wood, 
United States Attorney, Philadelphia, Pa.; Wilford L. Whitley, Jr., and John F. Hughes, 
Attorneys, Department of Justice, Washington, D. C. 


For the defendants: Israel Packel of Speiser, Satinsky, Gilliland & Packel, Phila- 
delphia, Pa. 


Sylvania in Super Outdoor Theatre, Inc. v. 
Columbia Pictures Corp., et al., Civil Action 
#14,559, and in Urling et al. v. United Artists 
Corp., et al., Civil Action No. 14,558, involved 
the addition of Fox-Delaware as an additional 
defendant in those cases and service on Fox- 
Delaware after the statutory period, whereas in 
this case the name of the state of incorpora- 
tion is being changed by amendment of the 
Complaint. 

4In February 1957, Twentieth Century-Fox 
Film Corporation of New York filed answers 
to interrogatories to which were attached an 
affidavit containing this sentence: ‘‘Prior to its 
dissolution on December 1, 1952, I was As- 
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sistant Secretary of T. C. F. Film Corpora- 
tion, a New York corporation.’’ Also, the 
answer filed on March 12, 1957, by Fox-New 
York admitted that it ‘‘was’’ a New York 
corporation and denied that it ‘‘is’’? a New 
York corporation (see paragraph 3 of Docu- 
ment No. 28 in Clerk’s file). And see Fli-Fab, 
Inc. v. United States, 16 F. R. D. 553 (R. I. 
1954), where the court states at p. 556: “. . 
Delay, inexcusable or excusable, is not alone 
sufficient to warrant denial of leave to amend. 
There must also be a showing that asa result 
thereof the rights of the (opposite party) 
would be prejudiced if the amendment were 
allowed."’ 


© 1959, Commerce Clearing House, Inc. 


Number 117—171 
1-8-59 


Cited 1958 Trade Cases 


74,813 


U.S. v. Jerrold Electronics Corp. 


Memorandum Opinion and Order 
[Nature of Action] 


Tuomas C. Ecan, District Judge [In full 
text]: In this civil action, the plaintiff, 
United States of America, has alleged vio- 
lations of the Sherman Act (15 U. S.C. A. 
§§ 1, 2) and the Clayton Act (15 U.S.C. A. 
$14). The gist of the complaint is that the 
defendants require operators of community 
television antenna systems to purchase equip- 
ment on a total requirement basis and to 
purchase Jerrold equipment exclusively, and 
to subscribe to defendants’ engineering serv- 
ice as a condition of obtaining any equip- 
ment manufactured by the defendants. 


[Interrogatories| 


After a general denial of these allegations, 
the Government served interrogatories upon 
the defendants which were answered. The 
defendants then filed 26 interrogatories, of 
which numbers 1, 5 and 11 were answered 
and objections were filed to the remainder. 
Subsequent to the filing of the objections, 
the defendants, at oral argument, temporar- 
ily withdrew interrogatory No. 26. 


[Privileged Matter] 


The basis contention of the Government 
in objecting to the interrogatories is that 
the information desired is privileged since 
it would require divulging the names of 
confidential informants and complainants. 

The Government feels that to supply 
these names at present will result in the 
defendants’ taking possible economic re- 
prisals against these people and that this 
will prevent the Government from securing 
them as witnesses at the trial. 


[Public Policy] 


This argument is countered by the de- 
fendants who claim that they do not seek 
the names of informers but only information 
relating to the various offenses alleged to 
have been committed by them and the per- 
sons involved therein. The defendants also 
state that the mere assertion of privilege by 
the Government standing alone is not enough, 
and since privilege is based upon public 
policy, the Court must weigh the interests 
involved herein. 

This problem has arisen frequently in civil 
anti-trust cases and the claim of privilege 
can only be determined on the facts in the 
particular case. The Government, in this 
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type of litigation, even though it is subject 
to discovery rules, is acting in its sovereign 
capacity. However, it is for the Court to 
determine whether or not a privilege exists. 
Mitchell v. Roma, Civil Action #21796 (E. D. 
Pa. 1958). 


[Character of Information Sought] 


Generally, it is the character of the in- 
formation sought that determines and con- 
trols whether a privilege exists. When the 
information sought relates to the details of 
the case against a defendant which will 
eventually be brought out at trial, as is the 
case herein, such information should be 
given. 


[Attempt to Limit Discovery Time Period] 


The Government here is not asserting an 
absolute or general privilege as was stated 
in United States v. Kohler Co. [1948-1949 
TRADE CASES { 62,461], 9 F. R. D. 289 (E. D. 
Pa., 1949), but is willing to supply the 
names of witnesses thirty days prior to trial 
or such other reasonable time as the Court 
may direct. While this may not be a com- 
plete waiver of the privilege position taken 
by the Government, it would seem that the 
Government is still attempting to limit the 
discovery time period. This may not only 
hamper the preparation of the defendants’ 
case but may result in the eventual delay in 
the trial. 


[“Privilege’ Objections Overruled] — 


The Court feels, upon consideration of 
the arguments advanced, that the defendants 
are entitled to the information requested. 
In the case of United States v. Shubert [1950- 
1951 TrapE CAses { 62,827], 11 F. R. D. 
528 ('S. D. N. Y., 1951), the Court directed 
the Government to answer interrogatories 
stating the names of the persons involved in 
the charges made by the Government and 
that the defendant was entitled to know the 
transactions on which the Government will 
rely to sustain the charges, which is similar 
to the interrogatories asked here. There- 
fore, plaintiff's objections to interrogatories 
numbers 2, 6, 7, 8, 9, 10, 12, 13, 14, 15, 16, 
17 18) OP 200 Zi.) 225 23224 Vand 9257 are 
overruled. 

[Relevance] 


Plaintiff has objected to interrogatories 
numbers 3 and 4 on the ground of irrele- 
vancy since they relate to the use of antenna 
equipment in other fields, such as apart- 
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ments, hotels, military reservations, etc. 
However, interrogatories should not be dis- 
allowed on the ground of irrelevancy unless 
the inquiry is clearly outside the scope of 
the case. This question may have some 
bearing on the issue of the dominance of 
the defendants in the community antenna 
field and the availability of equipment and 
is not clearly beyond the scope of this case. 


As to interrogatories numbers 22 and 23, 
plaintiff claims they are irrelevant because 
they relate to the identity of individuals 
who refused or were unwilling to comply 
with Jerrold’s alleged demands, but were 
able to continue or maintain an antenna 
system. This question certainly relates to 
the very issue involved herein, namely, the 
alleged violations, even though these indi- 


Court Decisions: 
Austin Theatre, Inc. v. Warner Bros. Pictures, Inc. 


Number 117—172 
1-8-59 


viduals may not have been the victims of 
the defendants’ alleged acts. 


[Objections Overruled] 


Therefore, upon consideration of the briefs 
and oral arguments, the Court overrules 
plaintiffs objections to defendants’ inter- 
rogatories and directs that an answer be 
filed within 30 days from the date hereof. 


Order 


And Now, December 3, 1958, for the fore- 
going reasons, it is Ordered and Decreed 
that plaintiff's objections to defendants’ in- 
terrogatories are overruled and that plaintiff 
is directed to answer defendants’ interroga- 
tories within thirty (30) days from the date 
hereof. 


[] 69,224] Austin Theatre, Inc. v. Warner Bros. Pictures, Inc. (In Dissolution), 
et al. 


In the United States District Court for the Southern District of New York, Civil 
96-334. Filed December 22, 1958. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedure— 
Objections to Interrogatories—Relevant Time Period—Relevant Area.—In a motion pic- 
ture theatre operator’s action charging that distributors and others in the New York 
area engaged in a conspiracy and discriminated against it, the court limited the operator’s 
interrogatories to a time period of ten years prior to the service of its amended complaint. 
The court noted that the operator, in attempting to establish a conspiracy which started 
before but continued after the commencement of the period not barred by the statute of 
limitations, was not confined to proof of acts which occurred after such period commenced. 
Nevertheless, it would have been unreasonable to give the operator a virtually unlimited 
license to rove at will throughout the past. Also, the court limited the interrogatories 
which requested information regarding individual theatres to three “relevant theatres” 
in a certain area. The information requested by the operator with respect to the large 
number of individual theatres named in the interrogatories, if-it was relevant at all, was 
so collateral as to be beyond the bounds of reasonable inquiry. However, appropriate 
inquiries dealing with practices general throughout the county or metropolitan area, which 
affected the relevant theatres, were allowable. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedure— 
Motions to Quash Subpoenas—Identification of Documents—Good Cause.—In a motion 
picture theatre operator’s action charging that distributors and others engaged in a con- 
spiracy and discriminated against it, the court sustained the distributors’ motions to quash 
subpoenas which called for the production, upon deposition, of a great mass of documents 
that were unindentified except by division into broad classifications. They were not limited, 
as they should have been, either geographically or as to time. The amount of work involved 
in complying with them would have been enormous; also, they were couched in such 
general terms that it would have been almost impossible for anyone to determine precisely 
what was wanted. Furthermore, the operator did not even attempt to show any good 
cause for the production of the documents as it was required to do. 


See Private Enforcement and Procedure, Vol. 2, $ 9013.975. 
1 69,224 


© 1959, Commerce Clearing House, Inc. 


Number 117—173 
1-8-59 


Cited 1958 Trade Cases 
Austin Theatre, Inc. v. Warner Bros. Pictures, Inc. 


74,815 


For the plaintiff: Arnold Malkan, New York, N. Y. 


For the defendants: Frisch & Goldfluss; Louis M. Weber; Meyer H. Lovenstein; 
William B. Jaffe; Schwartz & Frohlich; R. W. Perkins; O’Brien, Driscoll & Raftery; 
Weisman, Celler, Allan, Spett & Sheinberg; Dwight, Royall, Harris, Koegel & Caskey; 
Benjamin Melniker; Louis Phillips; J. Miller Walker; Kaye, Scholer, Fierman & Hays; 
Theodore R. Black; Leopold Friedman; and Herbert Lazarus; all of New York City, N.Y. 


For a prior decision of the U. S. Court of Appeals, Second Circuit, see 1955 Trade 
Cases {| 68,103, affirming a decision of the U. S. District Court, Southern District of New 
York, 1955 Trade Cases { 68,017; for other decisions of the District Court, see 1957 Trade 
Cases { 68,808, 1956 Trade Cases { 68,576, 68,278, and 68,277, and 1955 Trade Cases J 67,967. 


Memorandum 
[Conspiracy Alleged] 


Bryan, District Judge [Jn full text except 
for omissions indicated by asterisks]: This is 
a private anti-trust suit seeking treble dam- 
ages in the sum of $1,080,000 claimed to 
have been suffered by reason of an alleged 
conspiracy in violation of the Sherman and 
Clay toneN cts. Loe Use S: Gasseliwet “seg, 


Plaintiff operates the Austin Theatre in 
the Kew Gardens section of Queens which 
seats about 600 persons. It claims in sub- 
stance that as a result of the alleged con- 
spiracy its theatre was subjected to late 
runs, extended clearances, unfair treatment 
in film charges, and adjustments and allow- 
ances to other theatres, all of which discrimi- 
nated against it. The fifty-eight defendants 
comprise the principal motion picture pro- 
ducers and distributors throughout the nation 
and theatre chain exhibitors, operators and 
owners in the New York area. 


[Motions] 


There are six motions before me, Four, 
made by various groups of defendants pur- 
suant to Rule 33, F. R. C. P., seek to sus- 
tain objections to interrogatories propounded 
by plaintiff. The other two, pursuant to 
Rule 45(b), F. R. C. P., are to quash sub- 
poenas duces tecum issued by plaintiff for 
the production of documents at depositions 
which the plaintiff is taking. 


1. Objections to interrogatories 


I will first deal with two objections which 
apply to a substantial number of the inter- 
rogatories propounded and then rule on 
specific interrogatories. 

[Statute of Limitations] 


1. The interrogatories generally seek in- 
formation going back to 1935, some 23 years 
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ago. 1935 is the year before plaintiff’s theatre 
was built. Defendants urge that since the 
statute of limitations on plaintiff's claim 
for damages may be three years, and at 
the most is six years (cf, Banana Distribu- 
tors v. Umited Fruit Company [1957 Trane 
CASDS! /OS:S8l]— DY CSD. Nielson: 
Supp. 160, and Leonia Amusement Co. v. 
Loews Inc. [1954 Trape Cases J 67,649], 
DRiGE SP DN OY 7 FeeSupps/47)eethe 
interrogatories should be limited to six years, 
or, at most, eight. 


I do not see any reason for permitting 
plaintiff to go back to 1935. It is true that 
in attempting to establish a conspiracy 
starting before but continuing after the 
commencement of the period of limitation 
plaintiff is not confined to proof of acts 
occurring after such period commenced. 
Nevertheless, it would be unreasonable to 
give plaintiff a virtually unlimited license 
to rove at will through the past. 


[“Ten Year Period” | 


In my view the time for such inquiries 
should be limited to a period of ten years 
prior to the service of the amended com- 
plaint on April 6, 1956, and all interrogatories 
will be limited to that period unless further 
limited otherwise. This period will here- 
after be referred to as “the ten year period”. 


[“Relevant Theatres’’] 


2. The prime complaint of the plaintiff is 
as to alleged discrimination against the 
Austin Theatre in Kew Gardens and in 
favor of the Forest Hills Theatre in Forest 
Hills, The adverse effect of the conspiracy 
upon the Austin Theatre is limited to the 
Forest Hills-Kew Gardens area. The Mid- 
way Theatre is also in this area, But many 
factors which bear on whether a clearance 
is unreasonable may be affected by what is 
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done vis-d-vis other theatres in the area. 
Thus, what was done with respect to the 
Richmond Hill Theatre, which is as close 
as the Forest Hills to the Austin, or closer, 
may bear on such questions as may also 
what was done with respect to the Midway 
Theatre. The information requested with 
respect to the large number of other indi- 
vidual theatres named in the interrogatories, 
if it is relevant at all, seems to me to be 
so collateral as to be quite beyond the 
bounds of reasonable inquiry. 


Thus, the inquiries with respect to speci- 
fic theatres, in addition to the Austin, will 
be limited to the Forest Hills, Midway and 
R.K.O. Richmond Hill theatres. These will 
be referred to hereafter as the “relevant 
theatres’. 


In addition appropriate inquiries dealing 
with practices general throughout Queens 
County or the New York metropolitan 
area, which affect the relevant theatres are 
allowable. Plaintiff will not be permitted to 


go beyond this at this time. 
x Ok Ox 


2. Motions to quash subpoenas 
[Identification] 


The subpoenas under attack call for the 
production upon deposition of a great mass 
of documents unidentified except by division 
into broad classifications. They are not 
limited either geographically or as to time, 
as they should be. Plainly, the amount of 
work involved in complying with them 


[f 69,225] 


Court Decisions 
Miles Laboratories, Inc. v. Ann & Hope Factory Outlet, Inc. 


Number 117—174 
1-38-59 


would be enormous and they are couched 
in such general terms that it would be al- 
most impossible for anyone to determine 
precisely what was wanted. 


[Good Cause] 


Plaintiff has not even attempted to show 
any good cause for the production of these 
documents as it is required to do. See 
Connecticut Mutual Life Ins. Co. v. Shields, 
DMCS. DSN eNe ft/s chr 2S Occ. 
over, they are plainly unreasonably burden- 
some and oppressive See Joseph L. Lee, 
Inc. v. Margon Corp. [1956 TRADE CASES 
(68.256), Din GaSs DaaNeey is Loe ReaD: 
390; Yonkers Raceway v. Standard Bred Own- 
ers’ Ass'n [1957 Trape CAses J 68,805], 
D, C, SD: N. Yoe21 5. R. D3 Bourgeors: 
v. El Paso Natural Gas Co.,D.C.S.D.N. Y., 
20H Re D356: 


[Motions Granted] 


If and when plaintiff gets to the point of 
being able to identify such documents as he 
requires with reasonable particularity, and 
shows good cause for their production, he 
may then make appropriate application un- 
der Rule 34, F. R. C. P. There is no justifi- 
cation for requiring subpoenas in this form 
to be honored. The motions to quash the 
subpoenas are in all respects granted. 


Settle separate orders on notice on each 
motion to sustain objections to interrogatories 
and each of the motions to quash subpoenas. 


Miles Laboratories, Inc. v. Ann & Hope Factory Outlet, Inc. 


In the Rhode Island Superior Court, Providence, SC Equity No. 26907. Entered 


October 15, 1958. 


Rhode Island Fair Trade Act 


Fair Trade—Defenses to Fair Trade Enforcement Action—Meeting Competition.— 
A fair trader was denied a temporary injunction against a factory outlet which discounted 
fair trade prices. It appeared that the outlet’s competitors were selling the fair trader’s 
products at discounts given in the form of trading stamps or otherwise. Therefore, it 
would have placed an unfair competitive burden on the outlet to prohibit it from giving 
similar discounts. 


See Fair Trade, Vol. 1, J 3448. 

For the plaintiff: Dommelly & Kelaghan, Providence, R. I. 

For the defendant: Bernard B. Abedon, Providence, R. I. 
69,225 


© 1959, Commerce Clearing House, Inc. 


Number 117 (Ex. Ed.)—3 
1-15-59 


Cited 1958 Trade Cases 


74,817 


Whelan Drug Co., Inc. v. Doz, Inc. 


Decree 
[Fair Trade Action] 

Curran, Justice [Jn full text]: The above 
matter came on to be heard on September 
23, 1958 upon complainant’s Bill of Com- 
plaint for a preliminary injunction and after 
hearing testimony and the presentment of 
evidence, it is hereby, Ordered, Adjudged 
and Decreed: 

Whereas, it appears that although re- 
spondent has been discounting complain- 


ant’s fair trade prices, various competitors 
are selling complainant’s products at dis- 
counts given in the form of trading stamps 
or otherwise, so that it would place an 
unfair competitive burden on Respondent at 
this time to prohibit Respondent from 
giving similar discounts. Therefore, com- 
plainant’s prayer for a preliminary injunc- 
tion is denied and restraining order now 
in effect is dissolved. 


[f] 69,226] Whelan Drug Co., Inc. v. Doz, Inc. 


In the New York Supreme Court, Kings County, Special Term, Part I. 140 N. Y. 
L. J., No. 119, page 9. Dated December 22, 1958. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement—Person Who May Maintain Suit—Action by Non-Signa- 
tory Retailer Against Competitor.—In a retailer’s fair trade action against a competitor, 
the court rejected the contention that the complaint was defective for failure to show that 
the retailer was a party to any of the price contracts mentioned in the complaint. Con- 
scious disregard of price maintenance provisions by non-signatories to fair trade agree- 
ments is made a tort under the fair trade law and is actionable at the suit of “any person 
damaged thereby.” The retailer, although not a signatory to the fair trade agreements, 
was bound under the law to abide by resale price restrictions of those agreements and 
therefore came within the phrase “any person damaged thereby.” 


See Fair Trade, Vol. 1, 3258.34, 3330.34. 


Fair Trade—Selling Below Fair Trade Prices—Notice of Fair Trade Prices.—A 
retailer, in its fair trade action against a competitor, was denied a temporary injunction 
where the competitor claimed that it had no knowledge of the fair trade agreements at 


the time it first purchased the fair trade items. 


See Fair Trade, Vol. 1, ] 3268.34. 


[Fair Trade Action] 


MartusceLLo, Justice [In full text]: De- 
fendant moves under Rule 106, subdivision 
4 of the Rules of Civil Practice to dismiss 
the complaint on the ground that it does 
not state facts sufficient to constitute a 
cause of action. This action is brought 
under Article 24-a of the General Business 
Law (Fair Trade Law) sections 369-a and 
369-b and seeks an injunction and damages. 
The court is authorized on this motion to 
accept as true the allegations contained 
in the complaint and to draw therefrom 
all inferences favorable to the plaintiff. De- 
fendant contends that the complaint is 
defective since it does not show that plain- 
tiff was a party to any of the price con- 
tracts mentioned in the complaint. J am 
of the opinion that a non-signatory to a 
Fair Trade agreement may invoke the pro- 
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visions of the Fair Trade Law against a 
non-signatory competitor. In Port Chester, 
etc. v. Miller Bros. Fruiterers [1932-1939 
MRADENCASESILY 5O\ZO/ Ie (COlUEN Ge Vel OlN) nit 
was held that “Conscious disregard of price 
maintenance provisions by non-signatories 
is made a fort (‘unfair competition’) and is 
made ‘actionable at the suit of any person 
damaged thereby. This last phrase must, 
we think, be taken to include a retail re- 
seller who is bound to abide by the resale 
price restrictions of a Fair Trade agree- 
ment.” Plaintiff although not a signatory 
was nevertheless bound under the law to 
abide by resale price restrictions of a Fair 
Trade agreement and therefore comes within 
the phrase “any person damaged thereby” 
as above interpreted. Motion denied. Sub- 
mit order. 
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[Notice of Fair Trade Agreements} 


Plaintiff moves for an injunction pendente 
lite in this action to restrain defendant 
from violating the Fair Trade Act, sections 
369-a and 369-b, of the General Business 
Law. The only objection raised by defend- 
ant that has any legal merit is that based 
on the claim that it had no knowledge of 
the Fair Trade agreement at the time it 
first purchased the subject items (Cluett 


Court Decisions 
Goldlawr, Inc. v. Shubert 


Number 117 (Ex. Ed.)—4 
1-15-59 


Peabody v. J. W. Mays, Inc. [1958 TRADE 
Cases { 68,922], 5 App. Div. 2d 140). Al- 
though this claim of lack of knowledge 
may appear to be tenuous, the veracity 
thereof cannot be passed upon at this time; 
and in view of the extraordinary relief 
sought, the motion for a temporary injunc- 
tion is denied, but the action will be set 
down for trial on January 12, 1959. Settle 
order on notice. 


[{ 69,227} Goldlawr, Incorporated v. Jacob J. Shubert and Lawrence Shubert 
Lawrence; Milton Shubert, William Klein and Sylvia W. Golde, individually and as 
Trustees of the Estate of Lee Shubert, Deceased; Marcus Heiman; United Booking Office, 
Incorporated; Select Theatres Corporation; Select Operating Corporation; and L. A. B. 
Amusement Corporation. 


Goldlawr, Incorporated v. Jacob J. Shubert and Lawrence Shubert Lawrence; Milton 
Shubert, William Klein and Sylvia W. Golde, individually and as Trustees of the Estate 
of Lee Shubert, Deceased, individually and as co-partners; John Shubert; Marcus Heiman; 
United Booking Office, Incorporated; Select Theatres Corporation; Select Operating Cor- 
poration; Modern Theatre Corporation; Barrymore Theatre Corporation; and L. A. B. 
Amusement Corporation. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action Nos. 21506 and 22092, respectively. Filed December 22, 1958. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Where Suit May Be Brought—Proper Judicial District—Employee of Wholly-Owned 
Subsidiary as “Agent” of Individual Corporate Officers.—Individual defendants who re- 
sided in New York were properly sued in the Eastern District of Pennsylvania where a 
general manager of Philadelphia theatres was found to have been their agent within the 
meaning of Section 4 of the Clayton Act. That section, which laid venue in antitrust cases 
in “any district court of the United States in the district in which the defendant resides or 
is found or has an agent,” through the phrase “or has an agent,’ broadened the concept 
of “found” in the case of individual defendants, just as “transacts business” in Section 12 
of the Clayton Act broadened the concept of “found” in the case of corporate defendants. 
Those individuals had, and exercised, the unquestioned right and power to direct the 
manager’s business activities in the Eastern District of Pennsylvania. One of the individ- 
uals ratified the manager’s orders for repairs to local theatres, authorized his vacations, 
negotiated contracts with local unions, and arranged schedules for runs in local theatres; 
the other individual instructed the manager on changes to be made in contracts, in changes 
of performances from one local theatre to another, on orders for tickets, on changes in 
ticket prices, and on other matters. The court, in denying the individuals’ motions to 
dismiss for improper venue, observed that it was difficult to conceive of a more scrupulous 
control than that exercised by them over the manager in the business conduct of the local 
theatres. 


See Private Enforcement and Procedure, Vol. 2, § 9008.150. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Where Suit May Be Brought—Proper Judicial District—General Venue Statute.—In an 
action charging that New York residents conspired to deprive a lessee of a Philadelphia, 
Pennsylvania, theatre of legitimate theatre attractions, the court rejected the contention 
that a general venue statute, 28 United States Code, Section 1391(b), applied to the action. 
The defendants were sued in the Eastern District of Pennsylvania. The general statute, 
which provides that a civil action not founded solely on diversity of citizenship may be 
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brought only in the district where all defendants reside, except as otherwise provided by 
law, does not apply where a different law provides otherwise. Section 4 of the Clayton 
Act, after giving a cause of action to anyone injured in his business or property by anti- 
trust violations, lays the venue in such actions “in any district court of the United States 
in - the district in which the defendant resides or is found or has an agent.” The court 
found that the individuals had an agent in the Eastern District of Pennsylvania. 


See Private Enforcement and Procedure, Vol. 2, § 9008. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Jurisdiction Over Parties—Service of Process Upon Individuals—Manner Prescribed by 
Local State Law—Service Upon Person in Charge of Office.—In an antitrust action in the 
United States District Court for the Eastern District of Pennsylvania, two New York 
residents who were officers of subsidiary corporations doing business in Pennsylvania 
were properly served with process by leaving a copy of the summons and complaint.at 
the “local office or usual place of business” of the subsidiaries in Philadelphia. Under the 
Federal Rules of Civil Procedure, service of process upon individuals is authorized in the 
manner prescribed by the law of the state in which service is made. The pertinent Penn- 
sylvania statute authorized service upon individuals by handing a copy of the summons or 
complaint “at any office or usual place of business of the defendant to his agent or to the 
person for the time being in charge thereof.” Since the marshal’s return is conclusive, the 
court accepted as a fact that the person to whom the copies of the summons and com- 
plaint were handed was, for the time being, in charge of the office at the named address. 
As authority for its conclusion that the service was proper, the court cited a Pennsylvania 
case which sustained service upon individuals by leaving copies of the complaint at the 
office of a corporation of which they were officers and directors, although they lived and 
transacted their business in a different county. The court also noted that the purpose of 
the service is to insure that the defendant has actual knowledge of the commencement of 
the action against him. 

See Private Enforcement and Procedure, Vol. 2, J 9008.450. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Where Suit May Be Brought—Proper Judicial District—Corporation “Doing Business” in 
District Through Employee of Wholly-Owned Subsidiaries—A New York corporation 
with two wholly-owned subsidiaries operating theatres in Philadelphia, Pennsylvania, 
was held to have “transacted business” in the Eastern District of Pennsylvania through 
its officers’ exercise of the power to control an executive employee of the two local sub- 
sidiaries. In the case of corporations, the test for venue under Section 12 of the Clayton 
Act is whether the corporation is an inhabitant of, is found in, or transacts business in the 
district in which suit is brought. To meet the test of “found,” the earlier venue provisions 
required the presence of agents carrying on business; “transacts business,” however, 
broadened the concept of “found” and venue is established if in fact, in the ordinary and 
usual sense, a corporation transacts business in the district of any substantial character. 
In the instant case, the exercise of control over the subsidiaries’ genera] manager by the 
parent’s New York officers constituted an affirmative ground for treating those subsidiaries 
as local agents of the parent corporation, and made inapplicable the rule that service of 
process on a wholly-owned subsidiary does not subject the parent corporation to the court's 
jurisdiction as long as corporate separateness is strictly maintained. Although the parent 
corporation carefully observed corporate separateness in accounting procedures, the cor- 
porate existence of the subsidiaries was largely discretionary with the parent and the 
evidence showed a close control by the parent of the “minutiae” of day to day operating 


procedures. 
See Private Enforcement and Procedure, Vol. 2, J 9008.200, 9008.210. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Where Suit May Be Brought—Proper Judicial District—Venue Based on Allegation. of 
Conspiracy With Local Subsidiaries—In an action charging that a New York corporation 
conspired with its two wholly-owned subsidiaries and others to deprive a lessee Coyericcl 
Philadelphia, Pennsylvania, theatre of legitimate theatre attractions, the court declined to 
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adopt the lessee’s theory that the allegation of conspiracy in the complaint constituted the 
subsidiaries, as alleged co-conspirators, the agents of the New York corporations for venue 
purposes under the Clayton Act in any district where the subsidiaries were amenable to 
suit. The court expressed doubt that such was the law in any circuit. However, the court 
found an affirmative ground for treating the two subsidiaries as local agents of their parent 
corporation. 

See Private Enforcement and Procedure, Vol. 2, { 9008. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Jurisdiction Over Parties—Extra-Territorial Service of Process on Corporation.—In an 
antitrust action in the United States District Court for the Eastern District of Pennsylvania, 
extra-territorial service of process upon a New York corporation by alias summons in 
New York, where it admittedly had its principal place of business, was held proper. Sec- 
tion 12 of the Clayton Act, after laying venue against corporations in antitrust actions, 
provides that all process in such cases may be served in the district of which the corpora- 
tion is an inhabitant or wherever it may be found. Once venue is established, it appears 
that a corporation may be served at either of those two places, even though they are 
outside the district in which suit has been brought. 


See Private ‘Enforcement and Procedure, Vol. 2, J 9008.350. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Jurisdiction Over Foreign Trustees of Decedent’s Estate—Assets Within Jurisdiction—In 
an antitrust action charging a conspiracy to deprive a lessee of a Pennsylvania theatre of 
legitimate theatre attractions, the United States District Court for the Eastern District of 
Pennsylvania held that it had no jurisdiction over the trustees of the estate of a deceased 
New York resident. Under the Federal Rules of Civil Procedure, the capacity of an indi- 
vidual acting in a representative capacity to be sued is determined by the law of the state 
in which the district court is held. Under Pennsylvania law, no jurisdiction is acquired 
over the foreign representatives of an estate where it affirmatively appears that no assets 
of the foreign estate are present in the forum. In the instant case, the fiduciaries had no 
assets in the jurisdiction and were not present in a fiduciary capacity. 


See Private Enforcement and Procedure, Vol. 2, { 9008. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments to State Cause of Action—Elements Which Must Be Established— 
Injury to Plaintiff—In a theatre lessee’s action charging a conspiracy to deprive it of 
legitimate theatre attractions, allegations in the complaint that theatre owners and others 
conspired to restrain the sale of tickets at regular prices at their ticket offices in order to 
oblige patrons to buy tickets from alleged “ticket scalpers” at higher prices were stricken 
on the ground that they alleged a wholly different conspiracy from the one which con- 
stituted the gist of the complaint, were remote and immaterial to the claim, and contained 
no affirmative allegation of injury to the plaintiff's business. The injury alleged was to 
the public. If such a conspiracy affecting the public interest did exist, the party to take 
appropriate action in the public interest was the Attorney General, not the plaintiff, A 
complaint in a private antitrust action may not allege a violation of the statute and, ipso facto, 
claim damages generally; specific injury suffered by the plaintiff, differing from that sus- 
tained by the plaintiff as a member of the public, must be affirmatively alleged. Although 
it was orally argued that the conspiracy discouraged people from attending theatres, the 
complaint contained no such allegation and the oral contention was insufficient to show 
the “manner, nature, character, and extent of the injury sustained” by the plaintiff or 
specific facts upon which damages might be assessed. 


See Private Enforcement and Procedure, Vol. 2, J 9009.275, 9011.200, 


Combinations and Conspiracies—Elements and Proof of Conspiracy—Conspiracy 
Within Single Corporation—Corporation Conspiring With Its President.—In a theatre 
lessee’s antitrust action, a third party complaint charging that the lessee’s predecessors, a 
corporation and its president, had conspired with each other to abandon efforts to secure 
first-run motion pictures in order to afford other theatres operated by the corporation a 
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fame sitive advantage over the lessee’s theatre was dismissed, The complaint stated no 
claim upon which relief could be granted. A corporation cannot conspire with its officers, 
agents, and employees since it would, in effect, be conspiring with itself. 


See Combinations and Conspiracies, Vol. 1, J 2005.400. 
For the plaintiff: Harold E. Kohn, Philadelphia, Pa. 
For the defendants: C. Russell Phillips and C. Brewster Rhoads, Philadelphia, Pa. 


Opinion 
[Pretrial Motions] 
Krart, District Judge [In full text]: 
Plaintiff commenced these two actions 


against substantially the same defendants 
under relevant provisions of the antitrust 
laws. The first action (21506) was com- 
menced on October 17, 1956 and the second 
(22092) on February 18, 1957. The actions 
are essentially identical except that the sec- 
ond (a) added certain defendants, (b) sued 
several original defendants in additional 
capacities and (c) extended the period for 
which damages are sought. Now pending 
are numerous pre-trial motions which will 
be disposed of sertatim. 


I. Mortons to Dismiss For IMPROPER VENUE 


These motions were filed by all defend- 
ants in both actions except Barrymore 
Theatre Corporation (Barrymore) and Mod- 
ern Theatre Corporation (Modern).* Dis- 
position of these motions requires some 
analysis of the facts germane to two classes 
of defendants, 1. e., individuals and cor- 
porations. 


(a) Individual Defendants 


[Applicable Venue Statute] 


After granting a cause of action under 
the antitrust laws to anyone injured in his 
business or property, 15 U. S. C. A. §15 
lays the venue in such actions in“. . . any 
district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, .’ We reject 
defendants’ contention that 28 U. S. C. A. 
§ 1391(b), a general venue statute, applies. 
By its express terms §1391(b) does not 


1 Modern and Barrymore are not defendants 
in 21506. Both filed answers in 22092. 

2 See Fourco Glass Co. v. Transmirra Products 
Corp., 353 U. S. 222, 228 (1957); Anderson- 
Friberg, Inc. v. Justin R. Clary & Son, Ine. 
[1950-1951 TRADE CASES { 62,852], 98 F. Supp. 
75, 83 (S. D. N. Y. 1951); Lipp v. National 
Screen Service Corp, [1950-1951 TRADE CASES 
{| 62,760], 95 F. Supp. 66, 70 (E. D. Pa. 1950). 
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apply where a different law provides other- 
wise.” 


Lawrence Shubert Lawrence (Lawrence) 
resided in this district and was properly 
sued here. 


Plaintiff does not contest the averments 
in the remaining individual defendants’ affi- 
davits that each resided in New York and, 
since none of them was found here, we must 
determine whether any of them had an 
agent here. 


[Construction of Venue Provisions] 


Prior to 1914, venue in antitrust actions 
was laid in the district in which the de- 
fendant resided or was found.’ The addi- 
tion of the district in which defendant “has 
an agent” was a change made by the Clay- 
ton Act, which also enlarged prior venue 
provisions as to corporations by adding 
thereto the district in which a corporation 
transacts business.* In Eastman Kodak Co. 
v. Southern Photo Materials Co., 273 U. S. 
359 (1927), the court construed the latter 
addition as one intended to broaden the 
concept of “found” in the earlier venue pro- 
visions. A corporation could thus be held 
to be transacting business, and venue es- 
tablished, ‘“—although not present by its 
agents carrying on business of such char- 
acter and in such manner that it is ‘found’ 
therein and is amenable to local process, — 
if in fact, in the ordinary and usual sense, 
it ‘transacts business’ therein of any sub- 
stantial character.’* To meet the test of 
“found” in the earlier venue provisions, 
People’s Tobacco Co., Ltd., v. American 
Tobacco Co., 246 U. S. 79, 84, 86 (1918) re- 
quired the presence of agents carrying on 
business as described above. 


3 Act of July 2, 1890, c. 647. 

415U.S. C. A. § 22, 

5273 U. S. at p. 373. See also, United States 
v. Scophony Corporation of America [1948-1949 
TRADE CASES { 62,238], 333 U. S. 795, 807 
(1948) which reaffirmed this construction. 
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[Purpose of Changes] 


We believe “or has an agent” broadened 
the concept of “found” in the case of indi- 
vidual defendants, just as “transacts busi- 
ness” broadened the concept of “found” in 
the case of corporate defendants, although 
Eastman did not decide this question. The 
purpose of these two changes was to “ 
give the plaintiff the right to bring suit and 
have it tried in the district where the de- 
fendant had committed violations of the Act 
and inflicted the forbidden injuries.”* The 
difference in the choice of words applicable 
to individual and corporate defendants was 
intended to avoid too broad a change which 
might have jeopardized passage of the en- 
tire bill. 

“Thus, strict uniformity in the two sec- 
tions’ venue provisions was not achieved. 
But whatever their differences may be, 
each addition was designed to aid plaintiffs 
by giving them a wider choice of venues, 
and thereby to secure a more effective, be- 
cause more convenient, enforcement of 
antitrust prohibitions.” * (Emphasis sup- 
plied). 


[Agent Within District] 


From the affidavits filed by the parties it 
appears that both J. J. Shubert and John 
Shubert had the unquestioned right and 
power to control Lawrence and that each 
repeatedly exercised such right and power 
in directing Lawrence’s business activities 
in this district. The extent of J. J. Shubert’s 
exercise of control over Lawrence is some- 
what surprising, in view of the latter’s high 
position in the Shubert enterprises. J. J. 
Shubert ratified the orders of Lawrence for 
repairs to local theatres, authorized his 
vacations, negotiated contracts with local 
unions, arranged schedules for the lengths 
of runs in local theatres, and, in some in- 
stances, even personally inspected local 
theatres.” John Shubert, a defendant in 
22092, exercised a like degree of control 
over Lawrence in the operation of local 
theatres. He instructed Lawrence on the 
changes to be made in contracts, on the 
changes of performances from one Phila- 
delphia theatre to another, on the orders 
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for tickets for performances, on increases 
and decreases in ticket prices, on price 
scales, advertising, and on other matters. 
It is difficult to conceive of a more scrupu- 
lous control than that exercised both by 
J. J. and by John Shubert over Lawrence in 
the business conduct of the local theatres. 
We find, therefore, that, as the term is de- 
fined at common law and under the more 
liberal intendment of antitrust cases, Law- 
rence was the agent of both Shuberts within 
the meaning of 15 U. S. C. A. §15.% See 
Riss & Company, Inc. v. The Association of 
Western Railways [1958 TRADE CASES 
J 68,959], 159 F. Supp. 288, 293 (D. C. D. C. 
1958). 


The evidence does not persuade us, how- 
ever, that any other of the moving indi- 
vidual defendants had an agent within this 
district. 


[Dismissal as to Certain Individuals] 


Accordingly, the motions of Lawrence 
and J. J. Shubert in 21506 and 22092 and of 
John Shubert in 22092 will be denied. The 
motions of Milton Shubert, William Klein, 
Sylvia W. Golde and Marcus Heiman, in- 
dividually, in each action, will be granted. 


(b) Corporate Defendants 


[Motions to Dismiss] 

United Booking Office, Inc. (U. B. O.), 
Select Theatres Corporation (Select Thea- 
tre), Select Operating Corporation (Select 
Operating), and L. A. B. Amusement Cor- 
poration (L. A. B.) are defendants in both 
actions. Barrymore Theatre Corporation 
(Barrymore) and Modern Theatre Corpo- 
ration (Modern) are defendants only in 
22092, There are no motions before us by 
Barrymore or Modern or by L. A. B. which 
appears to have been dissolved on June 19, 
1952. We have for consideration the mo- 
tions of U. B. O., Select Theatre and Select 
Operating, 


[Corporate Arrangements] 
From the affidavits and accompanying 
exhibits filed by the parties it is evident 
that the material facts affecting the internal 


>United States v. National City Lines, Inc. 
[1948-1949 TRADE CASES f 62,259], 334 U. S. 
573, 583 (1948). 

TId. at p. 585. 

81d. at p. 586. 

® See exhibits 155 to 180 accompanying plain- 
tiff’s affidavit. 
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Tt may be noted, parenthetically, that the 
fact that J. J. and John Shubert may have been 
acting in their respective capacities as corporate 
officers does not mean that, for venue purposes, 
they had no agents here as individuals. See, 
United States ex rel. Marcus v. Hess, 41 F. 
pal 197, 211 (W. D. Pa. 1941). See also, 15 
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organization, the inter-corporate functions 
and dealings of the corporations are not 
matters of substantial dispute. It is upon 
the legal significance of those facts that 
disagreement exists. The complicated na- 
ture of the arrangements among these cor- 
porations necessitates a somewhat detailed 
discussion of the relevant facts. 


[Parent Corporation] 


Select Theatre was the parent corpora- 
tion. All of its preferred and 90% of its 
common stock was owned by various mem- 
bers of the Shubert family. Select Theatre 
was the owner of all of the stock of Select 
‘Operating, Barrymore and Modern and was 
the owner of 50% of the stock of U. B. O., 
the other 50% of which was owned by 
Marcus Heiman, President of U. B. O. 


[Corporate Separateness in Accounting 
Procedures] 


The two wholly-owned local subsidiaries, 
Barrymore and Modern, ostensibly operated 
the Philadelphia theatres and were the only 
corporate defendants licensed to do busi- 
ness in Pennsylvania. Purportedly, Barry- 
more operated the Forrest Theatre and 
Modern the Walnut, Locust and Shubert 
‘Theatres. All the corporate defendarits, ex- 
«cept Modern, a Pennsylvania corporation, 
were incorporated in New York and had 
their offices there in the same building. 
U. B. O., Select Theatre and Select Op- 
erating were not licensed to do business in 
Pennsylvania and had no address, telephone 
‘listing or officers resident in that state. 


Corporate separateness in accounting pro- 
cedures was observed in the actual day to 
day operation of these enterprises. The 
treasurer of each Philadelphia theatre col- 
‘lected the receipts, deducted the local 
amusement tax and remitted the amount 
-of the tax to Select Operating, which kept 
the books of all the corporations. Select 
Operating deposited the tax remittance in a 
-special account in New York to the sender’s 
credit and issued its own check to the tax- 
ing authority for the respective account of 
Barrymore or Modern. The tax returns for 
the local corporations were prepared by 
‘Select Operating and forwarded with the 
remittances. 

Each week the manager of each local 
‘theatre deposited the balance of the weekly 
eceipts in a Philadelphia bank and issued 
a check to Select Operating for that amount. 
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Customary payroll deductions, etc., were 
computed in Philadelphia and a check for 
such deductions was likewise issued to 
Select Operating. These were accumulated 
in New York and appropriate returns were 
prepared and payments made by Select 
Operating for Modern and Barrymore. 


Defendant Lawrence was the general 
manager of the Philadelphia theatres and 
was ostensibly employed by Barrymore and 
Modern. Each of these corporations sent 
its proprotionate share of Lawrence’s sal- 
ary to Select Operating in New York and 
the latter issued its own check in payment 
of his salary. Both Barrymore and Modern 
contributed to the operational cost of Select 
Operating and also paid it a “home office 
fee” for “executive and management services”. 


Shows were booked in New York through 
the services of Select Operating or U. B. O. 
This entailed agreements for the use by 
producers of designated theatres on specific 
dates. The terms of each booking agree- 
ment were embodied in a written contract 
signed by the producer and either Barry- 
more or Modern as the case might be. 
Either J. J. Shubert or John Shubert ex- 
ecuted the contract as an officer of Barry- 
more or Modern. 


Select Operating also executed blanket 
contracts for concessions in all four Phila- 
delphia theatres and the amounts received 
therefrom were apportioned on its books 
between the corporate operators of the local 
theatres. 


(Control of Operating Procedures] 


The foregoing facts which appear in de- 
fendants’ affidavits indicate clearly that in 
accounting procedures, at least, corporate 
separateness was carefully observed. In 
the exhibits accompanying plaintiff’s afh- 
davit, however, are strong indications that, 
in other respects, corporate separateness 
was not so meticulously adhered to. 


Excerpts from the minute books of Se- 
lect Theatre show that the corporate exist- 
ence of Barrymore and Modern was largely 
discretionary with the parent. Correspond- 
ence between Select Theatre and Philadel- 
phia, signed by J. J. Shubert and others 
on Select Theatre stationery, evidences a 
close control by Select Theatre of the 
minutiae of day to day operating proce- 
dures. The insurer of the local theatres 
addressed all correspondence to Select The- 
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atre. Documents relating to the opening 
of a local bank account by a subsidiary 
were sent to Philadelphia by Select Theatre. 
Office materials such as stationery, ticket 
envelopes, etc., for Barrymore and Modern 
were supplied by Select Theatre. The 
advertising of the four local theatres was 
consolidated. Each theatre used its fa- 
cilities to advertise plays presented at the 
others. 


Select Theatre sent to Philadelphia “term- 
ination of contract notices” to be signed 
by local employees. J. J. Shubert for 
Select Theatre was kept carefully advised 
of the status of contracts with musicians 
in Philadelphia and other cities. Select 
Theatre instructed local managers about 
obtaining discounts for advertising in Phila- 
delphia papers, about excessive expendi- 
tures for telephone calls and requested 
weekly reports on the operation of the 
local theatres. 


Although bookkeeping seems to have been 
the major function of Select Operating, it 
was also the center from which supplies 
were sent to the Philadelphia theatres. Em- 
ployment records and copies of contracts 
for shows were also kept by Select Op- 
erating. 


U. B. O. booked shows for the Phila- 
delphia theatres and determined the booking 
dates. It negotiated the terms of the con- 
tracts with the producers. Inquiries by 
private parties about the use of the Phila- 
delphia theatres were referred to U. B. O. 


[Test for Venue] 


In the case of corporations the test for 
venue under the antitrust law is, as we 
have said, whether the corporation is an 
inhabitant of, is found in or transacts busi- 
ness in the district in which suit is brought. 


[“Transacting Business” ] 


None of the three moving corporate de- 
fendants was an inhabitant of this district. 
The tests which determine whether a cor- 
poration is “found” within the district are 


u BHastman Kodak Co. of New York v. South- 
ern Photo Materials Co., 273 U. S. 359 (1927). 

2 Riss & Company, Inc. v. The Association 
of Western Railways [1958 TRADE CASES 
1 68.959], 159 F. Supp. 288, 295, 296 (D. C. D. Cc. 
1958); De Golia v. Twentieth Century-Fox Film 
Corp., 140 F. Supp. 316 (N. D. Cal. 1953); Ross- 
Bart Port Theatre, Inc. v. Hagle Lion Films, 
Inc., 140 F. Supp. 401 (E. D. Va. 1954); Don 
George, Inc. v. Paramount Pictures, Inc. [1952 
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narrower in scope than those which de- 
termine whether it “transacts business” 
therein. We shall, therefore, determine 
whether any of the moving corporate de- 
fendants transacted business in this district.” 


[Venue Based on Conspiracy Allegation] 


We decline to adopt the plaintiff’s theory 
that the allegation of conspiracy in the 
complaint constitutes Barrymore or Modern 
or both, as alleged co-conspirators, the 
agent or agents of the movant corporate 
defendants for venue purposes under the 
Clayton Act in any district where Barry- 
more or Modern is amenable to suit. Sev- 
eral cases have so held,” in purported 
reliance on Giusti v. Pyrotechnic Industries, 
Inc. [1946-1947 Trape Cases {[ 57,504], 156 
F. 2d 351 (9th Cir. 1946), but we incline 
to the reasoning in two recent cases which 
conclude that it is doubtful that Giusti so 
held or that this is the law in any circuit.* 


[Transacting Business Through Subsidiaries] 


It is next urged that venue can be laid 
in this district on the ground that Select 
Theatre, Select Operating and U. B. O. 
were themselves transacting business here 
or were doing so through the agency of 
Barrymore and/or Modern, the wholly- 
owned subsidiaries of Select Theatre. The 
evidence fails to persuade us that these 
corporations were themselves doing busi- 
ness here. We consider, then, whether the 
transaction of business here by Barrymore 
and Modern is sufficient, under the cir- 
cumstances, to warrant holding that their 
parent, Select Theatre, did so. 


We are mindful that the Supreme Court 
has held that, as long as corporate sep- 
arateness is strictly maintained, service of 
process on a wholly-owned subsidiary does 
not subject the parent corporation to the 
court’s jurisdiction, even though the pur- 
pose of incorporating the subsidiary was to 
avoid subjection of the parent to such 
jurisdiction. Cannon Manufacturing Co. v. 


Cudahy Packing Co., 267 U. S. 333 (1925). 


TRADE CASES f 67,294], 111 F. Supp. 458 
(CW. D. La. 1951). 

183 Bertha Building Corp. v. National Theatres 
Corp. [1957 TRADE CASES f 68,818, 68,860], 
248 F. 2d 833, 836 (2d Cir. 1957); Independent 
Productions Corp. v. Loew’s, Inc. [1957 TRADE 
CASES { 68,615], 148 F. Supp. 460 (S. D. N. Y. 
1957). See also, Hansen Packing Co. v. Armour 
€& Co. [1932-1939 TRADE CASES { 55,127], 16 
F. Supp. 784 (S. D. N. Y. 1936). 
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We are also aware that in several anti- 
trust cases the standard of Cannon has 
been adopted in determining questions of 
venue. However, Cannon itself deemed the 
tule inapplicable where an affirmative ground 
1s shown for treating the subsidiary as an 
agent of the parent, and antitrust cases have 
recognized the limitation.™ 


[Control Over Subsidiaries’ Employee] 


In the present case an affirmative ground 
has been shown, we think, for treating 
Barrymore and Modern as local agents of 
their parent, Select Theatre, for the same 
teasons which impel us to hold Lawrence, 
individually, to be an agent of J. J. and John 
Shubert. The Shuberts, in their right and 
power to control Lawrence, as well as in their 
exercise of that right and power, were acting 
both as corporate officers and as _ indi- 
viduals and, on many occasions, in such 
fashion as to make inseparable the capacity 
in which, respectively, they acted. Thus, 
as officers of the parent corporation, they 
had the right and power to and did control 
the acts of Lawrence, as an executive em- 
ployee of the two local subsidiaries. 


In Waldron v. British Petroleum Co., Ltd. 
[1957 Trape Casrs J 68,653], 149 F. Supp. 
830 (S. D. N. Y. 1957), a case remarkably 
similar to this, the court held a foreign 
parent to be transacting business in the 
forum by reason of the activities of its 
wholly-owned subsidiaries there. In that 
case a foreign corporation maintained two 
wholly-owned subsidiaries in the Southern 
District of New York, at least one of 
which attempted to preserve technical sep- 
arateness from its parent. The court, not- 
ing the active interrelation between parent 
and subsidiary in other respects, held as 
we have indicated. Certain language in 
the court’s opinion in that case appears 
particularly apropos here and we quote 
it in extenso: 

“A person would have to be blind to 
the economic facts of business life if he 
did not recognize that the activities of 
[the subsidiaries] in this District are 
activities which in another less elaborate 
corporate set-up would be conducted di- 
rectly by branch offices or agents within 
the District. It is Socal, and not the 
subsidiaries, which is the defendant in 
the present action. What is Socal? It 
is a large aggregation of invested capital 


14 United States v. The Watchmakers of Switz- 
erland Information Center, Inc. [1955 TRADE 
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which transacts its business through of- 
ficers, agents, employees, and through 
subsidiaries, which in the drilling, pro- 
duction and marketing of oil operate as 
agents, employees or branch offices would 
operate. Does the fact that this large 
business entity, for tax reasons or other- 
wise, decides to fragmentize its operations 
into numerous corporate subsidiaries, make 
the resulting operations of the subsidiaries 
any the less a part of transaction of business 
by Socal?” (p. 834) (Italics supplied.) 
ido ak ty 


“A corporation may be a fiction of the 
law but there is no reason to carry the 
fiction to the extreme of saying that a 
corporation which has wholly owned 
subsidiaries performing services in the 
local jurisdiction which ordinarily would 
be performed by service employees, or 
making sales which ordinarily would be 
made by a sales department, is in fact 
not transacting business in that jurisdic- 
tion, particularly when the entire corporate 
set-up of the defendant shows that it is 
designed to operate to a substantial degree 
through separate corporate entities respond- 
ing to the wishes and directions of the parent 
and providing the revenues sought by the 
parent. We would be exalting fiction over 
fact if we were to conclude that under those 
circumstances the parent company was not in 
fact transacting business in this District 
through the instrumentality of its wholly 
owned subsidiaries.” (p. 835) (Italics sup- 
plied.) 

The applicability of this language to the 
facts before us is clear. Lawrence, through 
Barrymore and Modern, conducted the ac- 
tual operations, but only subject to the con- 
trolling directions of Select Theatre, acting 
through the Shuberts. Cf. United States v. 
The Watchmakers of Switzerland Information 
Center, Inc. [1955 TrapE Cases { 68,145], 
134 F. Supp. 710, 712 (S. D. N. Y. 1955). 


[Other Corporations Dismissed] 


We consider, next, whether the trans- 
action of business here by Barrymore and 
Modern is, sufficient, under the circum- 
stances, to warrant holding that Select Op- 
erating or U. B. O. did so. 

Select Operating owned no stock of Barry- 
more or Modern. All of Select Operating’s 
stock was owned by Select Theatre. Se- 
lect Operating cannot be held to have 
transacted business here by reason of the 
activities of its wholly-owned subsidiaries 
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because Barrymore and Modern were wholly- 
owned subsidiaries of Select Theatre, not 
of Select Operating. 


The evidence persuades us that the prin- 
cipal function of Select Operating was to 
provide a central bookkeeping system and 
service department for the enterprises which 
Select Theatre owned or controlled, among 
them Barrymore and Modern. Select The- 
atre was the principal and Select Operating 
its agent. Neither Barrymore nor Modern 
was agent for Select Operating; to the 
contrary, Select Operating was, for certain 
purposes, their agent under the control and 
direction of their common principal, Select 
Theatre. The business transacted here 
by Barrymore and Modern was under the 
control and direction and for the benefit 
of Select Theatre, not Select Operating. 


U. B. O. owned no stock of Barrymore 
or Modern. Half of U. B. O.’s stock was 
owned by Select Theatre and half by Mar- 
cus) Heiman: U.) Bi ©O:cannot beheld 
to have transacted business here by reason 
of the activities of its wholly-owned sub- 
sidiaries because Barrymore and Modern 
were wholly-owned subsidiaries of Select 
Theatre, not of U. B. O. 


The evidence persuades us that the prin- 
cipal function of U. B. O. was to serve as 
an intermediary and clearing house be- 
tween theatrical producers and theatre owners 
including, but not limited to, Select Theatre 
and its subsidiaries. Select Theatre was one 
of the principals for which U. B. O. func- 
tioned as broker or agent. Neither Barry- 
more nor Modern was agent for U. B. O.; 
to the contrary, U. B. O. was, for booking 
purposes, their broker or agent under the 
control and direction of Select Theatre. 
The business which Barrymore and Modern 
transacted here was under the control and 
direction and for the benefit of Select 
Theatre, not U. B. O. The latter’s apparent 
power to fix price scales for Barrymore 
and Modern was a power in fact exercised 
by Select Theatre through John Shubert, 
though on U. B. O. stationery, and was 
not a power possessed by U. B. O. 


Defendants place great reliance upon 
Pfeiffer v. United Booking Office, Inc., [1950- 
1951 Trapve Cases { 62,607], 93 F. Supp. 363 
(N. D. Ill. 1950) in which the court granted 
a motion to dismiss made by the same 
three defendants upon the same grounds 
which they here advance. However, we 
think that Pfeiffer is, in part, distinguish- 
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able from the present case principally be- 
cause the interrelations between parent and 
subsidiaries are more fully revealed here 
than there. 

As to Select Theatre, which owned all 
the stock of the local Chicago corporation, 
that court found that the separation be- 
tween parent and subsidiary was “real”. 
The conclusion was that correspondence 
between named employees of Select Theatre 
and the Chicago manager did not show 
that Select Theatre had any authority over 
the local manager. As indicated by what 
we have said heretofore, such a conclusion 
could not be fairly drawn here from the 
correspondence between J. J. Shubert and 
Lawrence. 

It is of interest to note that in Waldron, 
supra, there was a like claim by the parent 
that two prior cases against the same de- 
fendants had been decided favorably to 
the parent corporation upon its motions to 
dismiss for lack of venue. The court, in 
Waldron, pointed out that the Scophony 
ruling was made after the decisions in those 
cases and stated: “It is doubtful if a court 
today, guided as it must be by these later 
opinions of the United States Supreme 
Court, could reach the same conclusion as 
Judge Bright did in the Universal Oil 
Products case.” (pp. 835, 836). The latter 
case, referred to by the court in Waldron, 
was Winkler-Koch Engineering Co. v. Uni- 
versal Oil Products Co., [1946-1947 TRADE 
Cases J 57,500], 70 F. Supp. 77 (S. D. N. Y. 
1946), which was the only case relied on 
by Pfetffer. 

The motion of Select Theatre will, there- 
fore, be denied and the motions of Select 
Operating and U. B. O. will be granted. 


II. Morions to QuASH SERVICE AND Dis- 
MISS THE ACTION FOR LACK OF J URIS- 
DICTION OVER THE PERSON 


A. Fiduciary Defendants 


[Amenability to Sut] 


These motions have been filed, inter alia, 
on behalf of the fiduciary defendants in 
both actions, i. e., Lawrence, Milton Shubert, 
William Klein and Sylvia W. Golde as 
trustees of the estate of Lee Shubert, de- 
ceased. The basis of the motions is that 
the fiduciaries act under the authority of the 
state of New York, are not amenable to 
and have not consented to suit in this 
district. 
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The unimpeached affidavits of these fiduciary 
defendants establish that they have not 
been designated or qualified as fiduciaries 
In any state other than New York; that 
they have not consented to suit in any 
other state; that they have not received or 
administered any assets of the estate; that 
the trusts of which they are trustees have 
not been established; that they have not, 
as trustees, engaged in or transacted any 
business in Pennsylvania; that no assets of 
the estate are within this district; that there 
is no office of the estate within this district. 


[Applicable State Law] 


Lacking any affirmative statement or brief 
on this subject from the plaintiff, our inde- 
pendent investigation fails to reveal any 
ground upon which jurisdiction over these 
fiduciaries can be sustained. Under F. R. 
Civ. P. 17(b) the capacity of an individual 
acting in a representative capacity to be 
sued is determined by the law of the state 
in which the district court is held. If these 
fiduciaries lack capacity to be sued in Pennsy]- 
vania this court is without jurisdiction. 


[Assets Within Jurisdiction] 


The general rule at common law is that 
a foreign personal representative may not 
be sued on a claim against the decedent’s 
estate in a jurisdiction other than that of 
his appointment. Although Pennsylvania 
would appear at first glance to differ, we 
believe that close analysis of the cases sup- 
ports the conclusion that, despite an ap- 
parent difference, a foreign representative 
may be sued in Pennsylvania only if there 
are assets of the estate present there. 


In the leading case of Laughlin & Mc- 
Manus v. Solomon, 180 Pa. 177 (1897) a 
Delaware executor was served in Pennsyl- 
vania in an action upon a note. The trial 
court sustained the defendant’s demurrer to 
the complaint and the Supreme Court re- 
versed. Plaintiff-appellant contended that 
it could not be assumed in the pleading 
stage that the executor had no assets of the 
estate within the state and that evidence 
might establish the presence of assets within 
the state when the decedent died or the 
presence of assets thereafter brought into 
the state by the executor, in either of which 
instances the action was maintainable. In 
apparent acceptance of plaintiffs argument 
the court distinguished Magraw v. Irwin, 
87 Pa. 139 (1878) and declared that case to 
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be in harmony with Pennsylvania law. In 
Magraw the only assets of the estate ever 
within Pennsylvania were withdrawn by the 
executrix after they had been awarded to 
her as legatee. After her death a foreign 
administrator c. t. a, was appointed and, 
having entered the state, was sued. The 
court held that the succeeding administrator 
could not be charged in Pennsylvania with 
assets which had been administered and 
distributed and that no jurisdiction over 
the fiduciary was acquired. Of Magraw the 
Laughlin case said (p. 183): 

“The decision therefore goes no further 
than the principle , that an ad- 
ministrator is not chargeable with assets 
in another state which have never been 
within his control sis 


In the present case the only available evi- 
dence is that the fiduciaries have no assets 
here and are not present in a fiduciary 
capacity. See, Independent Productions Corp. 
v. Loew's, Inc. [1957 TRapE CAses { 68,615], 
148 F. Supp. 460, 462 (S. D. N. Y. 1957). 


In Laughlin there was no evidence of the 
presence or absence of assets. In Magraw, 
it was established upon trial that there were 
no assets within the jurisdiction. We con- 
clude then that, under Pennsylvania law, 
where it affirmatively appears that no assets 
of a foreign estate are present in the forum 
no jurisdiction is acquired over the foreign 
representatives of the estate. This Circuit 
has interpreted the Laughlin case as au- 
thorizing local suits against foreign repre- 
sentatives only “. where claims to 
property within the jurisdiction of the court 
are involved.” Callwood v. The Virgin Islands 
National Bank, 221 F. 2d 770, 778 (3rd 
Cir. 1955). 

The motions of the fiduciary defendants 
will accordingly be granted. 

B. Individual and Corporate Defendants 

We consider next the motions of J. J. 
Shubert, John Shubert and Select Theatre 
as to whom we have concluded venue was 
proper. 


[Extra-Territorial Service of Process] 

15 U.S.C. A. § 22, after laying the venue 
against corporations in antitrust actions pro- 
vides that “. . . all process in such cases 
may be served in the district of which it 
[the corporation] is an inhabitant or wher- 
ever it may be found.” Once venue is prop- 
erly established it appears that a defendant 
corporation may be served at either place 
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designated by the statute, even though those 
places are outside the district in which suit 
has been brought.* 


Extra-territorial service upon Select Theatre 
in each action was by alias summons in 
New York where that defendant admittedly 
had its principal office. This service was 
proper.” 


[Service of Process on Individuals | 


By the provisions of F. R. Civ. P. 4(d) (7) 
service upon J. J. Shubert and John Shu- 
bert was authorized “. . in the manner 
prescribed by the law of the state 
in which the service is made for the service 
of summons or other like process upon any 
such defendant in an action brought in the 
courts of general jurisdiction of that state.” 
In Pennsylvania, Pa. R. Civ. P. 1009(b) (2) 
(iii) authorizes service upon individuals by 
handing a copy of the summons or com- 
plaint “at any office or usual place of busi- 
ness of the defendant to his agent or to the 
person for the time being in charge thereof.” 


[“Usual Place of Business’ 


In 21506 J. J. Shubert was purportedly 
served by leaving a copy of the summons 
and complaint at 209 Quince Street, Phil- 
adelphia “on the desk of woman in charge 
who refused to give her name or title.” In 
22092 service was purportedly effected on 
J. J. Shubert and John Shubert by leaving 
copies of the summons and complaint at 
the same address with “Mrs. C. E. Richman 
woman in charge of Forrest Theatre place 
of business designated by plaintiff’s attorney 
for service on defendant.” 


From the affidavits filed by counsel it 
appears unchallenged that 209 Quince Street 
is the local office or usual place of business 
of Barrymore and Modern and that both 
J. J. Shubert and John Shubert are officers 
of these corporations. 
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[Return of Process] 


The rule in this district following the 
Pennsylvania law, is that the Marshal’s re- 
turn is conclusive and cannot be attacked 
as false in fact,” so that we accept as a fact 
that the person to whom the copies of the 
summons and complaint were handed was 
for the time being in charge of the office at 
209 Quince Street. 


[Purpose of Service] 


In Wylie v. McKnight, 10 Beaver C. L. J. 
145, 153 (Pa. Comm. Pl. 1948) service upon 
individual defendants by leaving copies of 
the complaint at the office of a corporation 
of which they were officers and directors 
was sustained despite the fact that the de- 
fendants lived and transacted their business 
in a different county.* Upon the authority 
of Wylie, and in view of the fact that the 
purpose of service is to insure that a de- 
fendant will receive actual knowledge of the 
commencement of the action against him, 
we conclude that the manner of service 
upon the two individual defendants was proper. 


[Motions Denied] 


The motions of Select Theatre and J. J. 
Shubert in each action will be denied and 
the motion of John Shubert in 22002 will 
be denied. 


Ill. Motions For SUMMARY JUDGMENT 


[Statute of Limitations] 


Civil Action 22092 was commenced on 
February 18, 1957. In that action the de- 
fendants Barrymore, Modern and Lawrence 
have moved for summary judgment under 
F. R. Civ. P. 56 on the ground that any 
cause of action arising prior to February 
18, 1953 is barred by the applicable statute 
of limitations, 15 U. S. C. A. §15(b) (Supp. 
1957). Plaintiff contends, however, that the 
statute of limitations was tolled as to the 
moving parties by reason of 15 U. S.C. A. 


% Hastman Kodak Co. of New York v. South- 
ern Photo Materials Co., 273 U. S. 359, 373 
(1927); Pfeiffer v. United Booking Office [1950- 
1951 TRADE CASES { 62,607], 93 F. Supp. 363, 
364-65 (N. D. Ill. 1950); Sure-Fit Products Co. 
v. Fry Products, Inc., 23 F. Supp. 610, 612 
(GS. D. N. Y. .1938)$ Katz Drug Co. vo W. A. 
Sheaffer Pen Co., 6 F. Supp. 210, 212 (W. D. 
Mo. 1932). 

1% Waldron v. British Petroleum Co., Ltd. 
[1957 TRADE CASES f 68,653], 149 F. Supp. 
830, 836 (S. D. N. Y. 1957) upheld a similar 
service in a similar situation. In each action 
an alias summons was served on Select Theatre 
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by leaving a copy of the complaint and sum- 
mons with J. J. Shubert, its president, at the 
corporate office, 236 W. 44th St., New York City. 

% Woods v. Zellers, 9 F. R. D. 6 (E. D. Pa. 
1949). Accord: Hicklin v, Edwards, 226 F. 2a 
410 (8th Cir. 1955), Contra: Metropolitan Thea- 
tre Co. v. Warner Bros. Pictures [1954 TRADE 
CASES { 67,797], 16 F. R. D. 391 (S. D. N. Y. 
1954); Puett Electrical Starting Gate Corp. v. 
Thistle Down Co., 2 F. R. D. 550 (N. D. Ohio 
1942). 

18 See also, Messing v. Messing, 84 D. & C. 
367, 375 (Pa. Comm. Pl. 1952). 
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§16(b) (Supp. 1957) because an antitrust 
action, which terminated in a consent judg- 
ment, was commenced against the Shubert 
interests on February 21, 1950. 


[Summary Judgment Denied] 

The motions of Barrymore, Modern and 
Lawrence in 22092 will be denied without 
prejudice to their rights to assert the stat- 
ute of limitations as a defense, in whole or 
in part, in their responsive pleadings, 


TV. PLarntiFr’s Motion ror LEAVE TO FILE 
AN AMENDED COMPLAINT 


[Extension of Time Period] 


Plaintiff has filed this motion in 21506 for 
the sole purpose of extending to September 
1, 1950 the period during which the acts 
in the original complaint are alleged to have 
occurred. In other respects the amended com- 
plaint is essentially identical with the origi- 
nal and, in its proposed form, is substantially 
identical with the complaint in 22092. 


[Leave to Amend Granted] 


The defendants in 21506, other than Law- 
rence, have not filed or served responsive 
pleadings and, as to them, the plaintiff may 
amend its complaint as of course. That a 
responsive pleading was served by one de- 
fendant, Lawrence, does not alter this re- 
sult.” 

Leave to amend the complaint against 
Lawrence will be granted without prejudice 
to his right to assert in his responsive plead- 
ing the defenses raised in his motion for 
summary judgment. 


V. Mortons To VACATE Ex PARTE ORDER 
PERMITTING JOINDER OF THIRD PARTY 
DEFENDANTS AND TO DISMISS 
THE THIRD PARTY 
CoMPLAINT 


[ Alleged Conspiracy] 


The essence of the third party complaint 
in each action is that William Goldman and 


19. R. Civ. P. 15(a); see Ginsburg v. Stern, 
19 F. R. D. 238, 241 (W. D. Pa. 1956) order aff’d 
in part, 242 F. 2d 379 (8rd Cir. 1957); Cert. 
denied, 26 L. W. 3298; Peckham v. Scanlon, 241 
F. 2d 761, 764 (7th Cir. 1957); Simmons v. Can- 
tor, 3 F. R. D. 197 (W. D. Pa. 1943); Pallant v. 
Sinatra, 8 Fed. Rules Serv. 15a.11, Case 1 (S. D. 
N. Y. 1945). 

20 See also, Packaged Programs, Inc. v. West- 
inghouse Broadcasting Company, Inc. [1958 
TRADE CASES { 69,049], 156 F. Supp. 76, 78 
(W. D. Pa. 1957): Central Ice Cream Co. v. 
Golden Rod Ice Cream Co. [1957 TRADE CASES 
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William Goldman Theatres, Inc., predeces- 
sors to plaintiff as lessee of the Erlanger 
Theatre, conspired with each other to aban- 
don efforts to secure first-run motion pic- 
tures for the Erlanger, a function to which 
that theatre is allegedly better suited. It 
is alleged that the object of this conspiracy 
was to afford other theatres operated by 
William Goldman Theatres, Inc. a competi- 
tive advantage over the Erlanger to elimi- 
nate it from competition with the other 
theatres in violation of the antitrust laws. 
It is further alleged that William Goldman 
is president and controls the third party 
corporate defendant. 


[Corporation Conspiring With Itself] 


This complaint states no claim upon 
which relief can be granted. It has been 
decided that a corporation may not con- 
spire with itself, ie., with its officers, 
agents and employees. Nelson Radio and 
Supply Co., Inc. v. Motorola, Inc. [1952 
TRADE CASES J 67,386], 200 F. 2d 911, 914 
Cotte? 1952)" 


[Third Party Complaint Dismissed] 
These motions will be granted. 


VI. Mortons To StRIKE PARAGRAPHS 
9 AND 10 FROM THE COMPLAINTS 
[Alleged Monopoly Prices] 

Each of the remaining defendants has 
moved in each action to strike from the 
complaint paragraphs 9 and 10 upon the 
grounds that they are irrelevant to any 
injury allegedly incurred by the plaintiff 
and are scandalous. 


In each complaint these paragraphs al- 
lege, in substance, that, as a result of 
defendants’ exclusion of the plaintiff from 
the presentation of theatrical productions, 
the defendants have conspired with divers 
persons to restrain the sale of tickets at 
regular prices at the ticket offices of their 


{ 68,811], 153 F. Supp. 684, 686 (N. D. Ill. 1957); 
Herren Candy Co. v. The Curtis Candy Co. [1957 
TRADE CASES f 68,652], 153 F. Supp. 751, 755 
(N. D. Ga. 1957); Beacon Fruit & Produce Co., 
Inc. v. H. Harris & Co., Inc. [1957 TRADE 
CASES { 68,740], 152 F. Supp. 702, 704 (D. Mass. 
1957): Sperry Rand Corp. v. Nassau Research 
and Development Associates, Inc. [1957 TRADE 
CASES { 68,737], 152 F. Supp. 91, 93 (E. D. 
IN Ne 1957); J. H. Whiteley v. Foremost 
Dairies, Inc. [1957 TRADE CASES { 68,748], 
151 F. Supp. 914, 923 (W. D. Ark. 1957). 
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respective theatres in order to oblige pro- 
spective patrons to buy tickets from brokers 
and “ticket scalpers” at prices which ex- 
ceed the established theatre prices; further, 
that the defendants have thus been enabled 
to charge and have charged higher prices 
for tickets than they would otherwise have 
been able to charge had they not enjoyed 
a monopoly—all to the detriment of the 
public and patrons. 


In paragraphs 14 and 16 of the com- 
plaints plaintiff alleges that it will be 
unable to obtain legitimate attractions and 
has suffered specific pecuniary damage. 
The prayers for relief demand treble dam- 
ages, injunctions against interference with 
plaintiff's right to present theatre attrac- 
tions and against defendants’ alleged unlawful 
refusal to negotiate for such attractions. 


[Remote and Immaterial Matter] 


The court is authorized by F. R. Civ. P. 
Rule 12(f) to order stricken from any 
pleading, upon motion, matter which is re- 
dundant, immaterial, impertinent or scan- 
dalous. In Slick Airways, Inc. v. American 
Airlines, Inc. [1954 Trape Cases { 67,735], 
15 F. R. D. 175 (1954) Judge Forman 
aptly expressed the philosophy which this 
court’s experience with antitrust actions 
leads us to believe should control: 


“". . pleadings should not be whittled 
away where the material averred, while 
not strictly within a rigid interpretation 
of the rules, is helpful in outlining the 
background against which the action is 
laid, particularly, where those allegations 
are factual and will not impose hardship 
upon the adverse party to answer or 
otherwise prejudice him. It is equally 
obyious that . .. the injection of issues 
remote from the claim of the plaintiff 
can serve to lead into tributaries away 
from the main stream of litigation frus- 
trating the purpose to reduce it to its 
simplest terms and avert unnecessary 
expenditures of large amounts of time, 
money and effort, usual concomitants of 
court controversies even when most ex- 
peditiously administered.” (pp. 177-178.) 


For the reasons hereinafter stated we 
conclude that paragraphs 9 and 10 are re- 
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mote from and immaterial to the claim of 
the plaintiff and should be stricken. 


[Injury to Plaintiff 

Treble damage actions are authorized to 
be commenced by persons injured in their 
business or property for the damages sus- 
tained by them.™ A complaint in a private 
civil antitrust action may not allege a 
violation of the statute and, ipso facto, claim 
damages generally. Specific injury suffered 
by the plaintiff, differing from that sustained 
by the plaintiff as a member of the public, 
must be affirmatively alleged.” 


The gist of the present complaints is 
that the defendants conspired to deprive 
the plaintiff of legitimate theatre attractions 
with resultant special damage to the plain- 
tiff’s business and injury to the public. 
The plaintiff seeks monetary and injunctive 
relief. It appears to us that paragraphs 
9 and 10 allege a wholly different conspiracy 
without any affirmative allegation of con- 
sequent injury to the plaintiff’s business. 
To the contrary the injury alleged is to 
the public. If such a conspiracy affecting 
the public interest does exist the party to 
take appropriate action under the antitrust 
laws in the public interest is the Attorney 
General, not the plaintiff. Beegle v. Thom- 
son [1940-1943 Trappe Cases § 56,291], 138 
F. 2d 875 (7th Cir. 1943) precludes the 
plaintiff’s self-appointment as the public’s 
officer to end the alleged ticket selling 
conspiracy and to punish the alleged con- 
spirators. 


In oral argument plaintiff’s counsel strongly 
urged that this conspiracy discouraged people 
from attending theatres. The complaints 
contain no such allegation and the con- 
tention of counsel is insufficient to show the 
“manner, nature, character and extent of 
the injury sustained” by the plaintiff or 
specific facts upon which damages might 
be assessed. Beegle, supra, p. 881. 


[Paragraphs Stricken] 


The motions to strike will be granted. 
Counsel will settle and submit orders ac- 
cordingly. 


ZS SU Swe HAC Sal's 

2 Beegle v. Thomson [1940-1948 TRADE 
CASES 1 56,291], 138 F. 2d 875, 881 (7th Cir. 
1943): Revere Camera Co. v. Eastman Kodak 
Co. [1948-1949 TRADE CASES f 62,327], 81 F. 
Supp. 325, 330-331 (N. D. Ill. 1948); Schwartz v. 
General Electric Co. [1952 TRADE CASES 
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{ 67,298], 107 F. Supp. 58 (S. D. N. Y. 1952); 
Tivoli Realty, Inc. v. Paramount Pictwres, Inc. 
[1948-1949 TRADE CASES f{ 62,327], 80 F. Supp. 
800, 805-806 (D. Del. 1948); Caldwell-Clements, 
Inc. v. McGraw-Hill Publ. Co., Inc. [1952 TRADE 
CASES { 67,236], 12 F. R. D. 403, 405 (S. D. 
N. Y. 1952). 
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{fl 69,228] Niagara of Buffalo, Inc. v. Niagara Manufacturing and Distributing 
Corporation. 


In the United States Court of Appeals for the Second Circuit. No. 100-—October 
Term, 1958. Docket No. 25214. Argued December 2, 1958. Decided December 31, 1958. 


Appeal from a judgment of the United States District Court for the Western District 
of New York, Morcan, J., dismissing plaintiff's amended complaint upon motion of de- 
fendant. Reversed and remanded. 


Clayton Antitrust Act 

Private Enforcement and Procedure—Suit for Treble Damages—Necessary Aver- 
ments to State Cause of Action—Sufficiency of Complaint.—The dismissal of a treble 
damage action complaint on the grounds that it failed to state facts sufficient to con- 
stitute a cause of action and that it failed to state a claim upon which relief could be 
granted was reversed, where the trial court had ruled that preparation of a proper pleading 
for an antitrust suit requires a statement of matters and their relation to each other 
considerably more extensive than in a simple pleading in negligence or in contract, and 
that the complaint might possibly be sufficient in the ordinary commercial case, but it 
did not allege the acts complained of with sufficient specificity to be a proper complaint 
in an antitrust action. The reviewing court held that the trial court’s view of the requi- 
sites of a complaint in an antitrust case was incorrect. 


See Private Enforcement and Procedure, Vol. 2, { 9009, 9009.750, 9009.900. 
For the plaintiff-appellant: Borins and Snitzer, Buffalo, N. Y. 


For the defendant-respondent: Jaeckle, Fleischmann, Kelly, Swart & Augspurger, 
Buffalo, N. Y. John B. Walsh, Adelbert Fleischmann, and Manly Fleischmann, of counsel 


Reversing a decision of the U. S. District Court, Western District of New York, 
1958 Trade Cases { 69,104. 


Before: Swan, MEDINA and WATERMAN, Circuit Judges. 


[Dismissal of Action—A ppeal] ment of matters and their relation to each 

Per Curtam [Jn full text]: This is an other considerably more extensive than 

action under 15 U. S. C. A. §15 to recover is Senapeii Pleading in negligence or in 
treble damages for alleged violations of the ‘ ; ; 

anti-trust laws. Defendant moved under _* * * the complaint herein might pos- 

Rule 12(b) F. R. C. P. to dismiss each sibly be sufficient in the ordinary com- 


é . mercial case, but it does not allege the 
count of the amended complaint for failure Arist cOnmieincd LOk with eeatielentnecs: 


to state facts sufficient to constitute a cause cificity to be a proper complaint in this 
of action, and for failure to state a claim type of case * * *” 


i i Men : : Soa , 
ean aes eae ie al oe dis- This view of the requisites of a complaint 
mokionswasjerented. an S P in anti-trust cases is incorrect. Nagler vw. 


spiced : Admiral Corporation, 2 Cir. [1957 Traps 
In his opinion, reported in [1958 TRADE Cases 4 68,839] 248 F. 2d 319. The motion 
CASES { 69,104] 161 F. Supp. 849, the Dis- should have been denied. 
trict Judge stated at page 850: 
“ek > + Preparation of a proper plead- 
ing for an anti-trust suit requires a state- 


Judgment reversed and cause remanded. 


[69,229] American Home Products Corporation v. E. J. Korvette, Inc. 
In the New York Supreme Court, New York County, Special Term, Part II. 140 
N. Y. L. J., No. 117, page 10. Dated December 18, 1958. 
New York Fair Trade (Feld-Crawford) Act 
Fair Trade—Defenses to Enforcement Actions—Enforcement Activity or Policy— 
Good Faith Enforcement of Fair Trade Program.—A fair trader’s enforcement action 


Trade Regulation Reports | 69,229 


Number 117—18 


Court Decisions 1-18-89 


North Carolina Attorney General’s Opinion 


74,832 


was sustained, where it was claimed that there was a general failure of support for its 
fair trade program. As long as there is enforcement in good faith, the choice of those 
against whom enforcement will be pressed must be left to the fair trader. However, 
the fair trader was denied a temporary injunction on the ground that it had allowed so 
much time to elapse before it instituted suit as to indicate that there would be no such 
irreparable harm as to require temporary injunctive relief. 


See Fair Trade, Vol. 1, § 3440.34. 


[Fair Trade Action] 


MarkeEwicu, Justice [In full text]: Mo- 
tion denied. While there may be, as 
claimed, general failure of support for 
plaintiff’s fair trade program, the choice of 
those against whom enforcement will be 
pressed by plaintiff must be left to it, as 
long as there is enforcement in good faith. 
In the explanation of the lack of earlier 
action against violators, plaintiff urges that 
it did not become the owner of two of 
the trade marks until January 1, 1958. De- 
fendant contends that plaintiff is not in- 


terested in its fair price list save for two 
items. Although it is reasonable to infer 
that plaintiff had some knowledge of the 
general situation long before it instituted 
this first suit, it would seem that, even 
with respect to these two items, plaintiff 
has allowed so much time to elapse as to 
indicate that there will be no such irrepa- 
rable harm as to require temporary injunc- 
tive relief. However, if plaintiff desires, an 
order may be settled to provide for an 
early trial. 


[69,230] Opinion of the Attorney General of the State of North Carolina. 


Addressed to Honorable P, V. Critcher, City Attorney, Lexington, North Carolina, 
from Malcolm B. Seawell, Attorney General, and Harry W. McGalliard, Assistant Attorney 
General, Dated December 23, 1958. 


North Carolina Fair Trade Act 
Fair Trade—Sales Which May Be Exempted From Price Restriction—Sales to 
Governmental Bodies.—A bidder who contracted to supply the City of Lexington, North 
Carolina, with certain supplies is not prohibited from fulfilling his contract by virtue of 
the North Carolina Fair Trade Act. The bidder had been informed by the manufacturer 
who supplied some of the items that the bidder could not sell some of the materials at a 
lower price than that fixed by the manufacturer. The Fair Trade Act specifically exempts 


the State and its subdivisions from the application of its provisions. 


See Fair Trade, Vol. 1, J 3232. 


Subject: Contracts; Public Bidding; 
Effect of Fair Trade Act 


[In full text]: In a letter dated December 
19, 1958, you state that the City of Lexing- 
ton advertised for bids on certain supplies 
pursuant to G, S. 143-129 relating to public 
bidding on governmental contracts. The 
low bidder has since informed you that the 
manufacturer who supplies some of the 
items has notified him that he may not sell 
some of the materials at a price lower than 
that fixed by the manufacturer. 


You inquire whether the bidder is pro- 
hibited from fulfilling his contract to the City. 


1 69,230 


[State Exempted from Fair Trade Act] 


The Fair Trade Act does control the mat- 
ter of price fixing in some instances, but 
G. S. 66-57 specifically exempts the State 
and its political subdivisions from the appli- 
cation of the provisions of the Fair Trade Act. 


[Contract Binding] 


It appears to me that the low bidder’s 
contract with the City is binding, and that 
any difficulties he may have with the manu- 
facturer who supplies him are private matters 
between the low bidder and his manufacturer. 


© 1959, Commerce Clearing House, Inc. 


74,833 
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ANTITRUST CONSENT DECREES 


Bananas 
United Fruit Co, (DC La.; 1958) 


Beer 
Erie County Malt Beverage Distr. Assn. 
(DC Pa.; 1958) : 
Lucky Lager Brewing Co. ‘of San Francisco | 
(DC Utah; 1958) . . 
Tri-County Beer Distr. Assn. (DC Ill.: 1958) 


Bronze cemetery markers 
Matthews & Co. (DC Pa.; 1958) . 


Chemicals 
Chemical Specialties Co., Inc. (DC N.Y.; 
E9D8 ie 4.) ve A erous 2 


Concrete forms 
Concrete Form Assn. of Central New England 
(DC Mass.; 1958) . 7 BeSonet T Sy. 


Concrete pipe 
New England Concrete ae “ae ers Mass.; 
1957) . 


Dancing methods 
Murray, Inc., Arthur (DC Mo.; 1958) . 


Drilling equipment 
Hughes Tool Co, (DC N.Y.; 1958) 


Glass 
Libbey—Owens-Ford Glass Co. Ae Ohio; 


168,941 


169,055 
169,160 
169,021 


169,187 
169,186 
169,043 


168,925 
169,192 


169,001 


ee . . 168,996, 69,147 


Insurance 
Baton Rouge Insurance Exchange ee La.; 
1958) . Seared oN ees ite 


Linen 
Linen Supply Institute of Greater N.Y. 
(DC.N.Y.; 1958) . . Gel siete 


Liquor 
Maryland State Licensed Beverage Assn., Inc, 
(DC Md.; 1958) fae yy us 


Lobster 
Maine Lobstermen’s Assn. (DC Me.; 1958) . 


169,068 


169,120 


169,142 


169,114 


74,835 


74,836 Antitrust Consent Decrees 


Meat 
Swift & Co. (DC D.C.; 1958) . 


Patents 
American Securit Co. v. Hamilton Glass Co., 
Inc. (CA-7; 1958) . wa ee 


Phonographs 
Wurlitzer Co., Rudolph (DC N.Y.; 1958) . 


Pickles and sauerkraut 
Greater N.Y. Food Processors Assn., Inc. 
(DC NUYs; 1958) es . 
N.Y. Pickle & Condiment Dealers Assn., in G 
(DGN.Y.; 1958) 3. . (R682 in 2 


Pre-glazed products 
Local No. 27 of the Brotherhood of Painters, 
Decorators and Paperhangers of Am. 
(DC Il1.; 1958) . creer a ee 


Printing presses and equipment 
American Type Founders Co., Inc. (DC N.Y.; 
1958) . Mahe Wea er Pea tote 


Radio station 
Philadelphia Radio & Television Broad- 
casters Assn. (DC Pa.; 1958) . 


Radio-television purpose apparatus 
Radio Corp. of Am. (DC N.Y.; 1958) 


Sewing machines 
Necchi Sewing Machine Sales pate oe NGY.: 
1958)". « 


Sponge rubber 
Goodrich Co., B.F. (DC N.Y.; 1958) 


Sprinkler systems 
Rockwood Sprinkler Co, (DC Pa.; 1958) 


Stitcher and staplers 
Bostitch, Inc. (DC R.I.; 1958) 


Theatres 
Paramount Pictures, Inc. Ses N.Y.; ee) 
Schine (CA-2; 1958). . - 
Shubert (DC N.Y.: TA LOOR) pone tae oe 


e e e ° 


Tobacco 


Lexington Tobacco Bd. of Trade sph as a 
L958) 55; 


168,929 


169,018 


769,011 


169 ,064 
169,088 


169,137 


169,065 


169,217 


169,164 


168,957 
168,994 


169,033 


169,207 


168,977 
169,163 
169,073 


169,131 


Antitrust Consent Decrees 
Toys 
Toy Guidance Council, Inc. ae N.Y.; 
1958)i5. 6 ‘ - - 468,926, 68,983 
Truck trailer 
American a and Trailer, Inc. hone Okla.; 
1958). . . 169,063 
Waste rags 
American Waste Materials Corp. (DC Mo.; 
PSG Mer SGU LT £0, (mad. 868,955 
Wire nails 


Otihan’ Cor (DE Cale 19587 i eerie ve eS 169,143 


74,837 


74,838 


ATTORNEY GENERALS’ OPINIONS 


North Carolina 


Sales to city exempt from Fair Trade Act 
Opinion of December 23,1958 .-. . . . . 469,230 


United States 
Civil Aeronautics Board’s authority to confer 


immunity from antitrust laws 
Opinion of November 29,1957 . . . . . . 68,962 


FEDERAL TRADE COMMISSION CASES 


Aluminum doors, windows and awnings 


Better Living, Inc. (CA-3; 1958) 


Bait advertising 
Better Living, Inc. (CA-3; 1958) 


Combs 


Vulcanized Rubber & Plastics Co. ins DG.; 


1958) . 


Commission jurisdiction as bar to common law 


unfair competition action 
Temperato v. Rainbolt (DC II1.; 


Compliance with cease and desist 


American Life and Accident Insurance Co. 


(CA-8; 1958) 


Automobile Owners Safety Insurance Co. 


(CA-8; 1958) 


1958) . 


order 


Natl. Clearance Bureau (CA- 3: 1958) . 


Scientific Living (CA-3; 1958) 


Virginia Excelsior Mills, Inc. (CA= 4; 1958) . 


Electrical appliances 
Surf Sales Co. (CA-7; 1958) . 


Excelsior 


Virginia Excelsior Mills, Inc. (CA-4; 1958) . 


False advertising 


Loesch Hair Experts (CA-4; 1958) . 


Mueller (CA-5; 1958) 


Shafe trading as O-JIB-WA (CA-6; 1958). 


Food products 


Broch and Co., Henry (CA-7; 1958) 


Hair remedy 


Loesch Hair Experts (CA-4; 1958) . 


Hair treatment 
Mueller (CA-5; 1958) 


Ice cream 
Temperato v. Rainbolt (DC I1.; 


Insurance 


Natl. Casualty Co. (U.S. Sup. Ct.; 


1958) . 


1958) 


169,152 


169,152 


169,050 


169,176 


169,040 


169,041 
169,039 
169,038 
169,066 


169,153 


169,066 


169,078 
169,219 
169,069 


169,208 


169,078 


169,219 


169,176 


169,059 


74,839 


74,840 Federal Trade Commission Cases 


Lottery scheme . 
James (CA-7; 1958) . . «. «© «© «© «© «© «© 168,942 


Meat 
Atlanta Trading Corp. (CA-2; 1958) . . . . 469,099 


Medicine 
Shafe trading as O-JIB-WA (CA-6; 1958). . . 1 69,069 


Misrepresentation 
Better Living, Inc. (CA-3; 1958) . . s pO yeog 
Vulcanized Rubber & Plastics Co. (CA Dy Ce 
BOOS) 2 Wa ee Se Le fe 9, 050 


Oil company 
Standard Oil Co. (U.S. Sup. Ct.; 1958). . . . 968,917 


Price discrimination 
Atlanta Trading Corp. (CA-2; 1958) . . . . 169,099 
Broch and Co., Henry (CA-7; 1958) . . . . 469,208 
Moog Industries, Inc. v. FTC (US. es Les ae 


1958). . . 168,918 
Simplicity Pattern Co. , Inc. (CA- D.C.; ; 1958) - 169,047 
Standard Oil Co. (U.S. Sup. CE: 1958) . : . 168,917 


Price fixing 
Virginia Excelsior Mills, Inc. (CA-4; 1958). . 169,066 


Pushcards 
James, (CA-7: 1958) ..\ mis oy a eicubusdtt cee pieces 


Regulation of intrastate advertising 


Natl. Casualty Co. (U.S. Sup. Ct.; 1958) . . . 169,059 
Subpoena duces tecum | 

pHalimark, Inc. (DO TR 1958). =. ae ca ee eee 

Scientific Living (CA-3; 1958) . . . « « ..«,,869,038 


Using or selling lottery device 
Surf Sales Co. (CA-7; 1958) « . « . . % Ve BOR RSS 


ROBINSON-PATMAN ACT CASES 


PRICE DISCRIMINATION—Sec. 2(a) 


Burden of proof of unlawful effect of dis- 
crimination 
Elgin Corp. v. Atlas ees Products Co, 
(GA-10; 1958) oe 2 ; 


Consolidation of actions, eaaurridas « priority 
Gerber Products Co. v. Beech-Nut Life 
Savers, Inc.; Heinz Co., H.J., v. Beech-Nut 
Life Savers, Inc. (DC N.Y.; 1958) 


Depositions, priority 
Reading-Sinram-Streat Coals, Inc. v. Metro- 
politan Petroleum Corp. (DC N.Y.; 1958) . 


Interrogatories, sufficiency of answers 
Nagler v. Admiral Corp. (DC N.Y.; 1958) 


Interstate commerce allegations 
Central Ice Cream Co. v. Golden Rod 
Ice Cream Co, (CA-7; 1958) 


Justification on functional grounds as jury 
question 
Rosenfeld v. Lion Mfg. Corp. (CA-7; 1958) . 


Loss of profits through diversion of customers 
to favored competitors 
Youngson and Baker v. Tidewater Oil Co. 
(DC Ore.; 1958) : 


Measure of damages 
Elgin Corp. v. Atlas ear ys Products Co. 
(CA-10; 1958). . . X 


Necessary averments 
Niagara of Buffalo, Inc. v. Niagara bes and 
Distr. Corp. (DC N.Y.; 1958) . 


Necessary averments, necessary parties and 
pretrial procedure 
Samuel Rosen v. Texas Co. (DC N.Y.; 1958). 


Postponement of effective date of order 
Moog Industries, Inc. v. FTC Jap Ss, se Gt; 
1958) . : 


Sales in different counties about the same time 
Diamond Block & Gravel Co. v. Atlas Jape 
Products Co. (DC N.M.; 1958) 


168,919 


169,022 


168,943 


169,183 


169,017 


168 ,960 


169,151 


168,919 


169,104 


169,012 


168,918 


169,110 


74,841 


74,842 Robinson-Patman Act Cases 


Statute of limitations 
Dean Oil Co. v. American Oil Co. oe So; 
LO58) 25 ste ae Bf acetal Oo Ose 


Subpoena duces tecum 
Reading-Sinram-Streat Coals, Inc. v. Metro- 
politan Petroleum Corp. (DC N.Y.; 1958) . . 968,943 


Summary judgments 
Empire Rayon Yarn Co., Inc. v. American 


Viscose Corp. (DC N. Y.: 958) eaok tieate 693085 
Hardinge Co. v. Jones & Laughlin S Steel Co. 
(DG -PasiOs8)aen ve cf erl.69,083 


Termination of distributor’s franchise 
Warner & Co., Inc. v. Black & Decker a 
Co., Inc. (DC Ney sh 90S ins Sean), pene Fs Lea | 


Unlawful effects of discrimination and elements 
of unlawful conspiracy 
Alexander v. Texas Co. (DC La.; 1958) . . . 969,124 
Sheffield v. Texas Co. (DC La.; 1958). . . . 969,125 


JUSTIFICATION OF LOWER PRICE—Sec. 2(b) 


Burden of proof 
Diamond Block & Gravel Co, v. Atlas Bldg. 
Products Co, (DC N.M.; 1958) . . . . . 969,110 


Comparable products 
Gerber Products Co, v. Beech-Nut Life 
Savers, Inc..(DC.Ni ¥s3}1958) 1... «rade Bes non 69.045 


Cost justification as defense under Section 2(e) 
Simplicity Pattern Co., Inc. v. FTC (CA D.C.; 
1958):. « <3.) Bionbes Tyasblive ashy Go eee? 


Evidence of good faith 
FTC vy, Standard Oil Co, (U.S. Sup. Ct.; 1958) . 168,917 


BROKERAGE COMMISSIONS—Sec, 2(c) 


Broker’s acceptance of reduction in commission 
Henry Broch and Co, (CA-7; 1958) . . 169,208 
PAYMENTS FOR SERVICES OR 
FACILITIES—Sec, 2(d) 


Advertising in customer-owned magazine 
State Wholesale Grocers v. Great Atlantic & 
Pacific Tea Co, (CA-7; 1958). . . . . . 969,089 


Five-month interval between discriminatory 
allowances 


Atlanta Trading Corp. v. FTC (CA-2; 1958). . 169,099 


Robinson-Patman Act Cases 


Promotional allowances favoring retailer over 
wholesaler 
Krug v. Internatl. Telephone & peleeranh, 
Corp. (DC N.J.; 1958) . . 


FURNISHING OF SERVICES OR 
FACILITIES—Sec, 2(e) 


Advertising in customer-owned magazine 
State Wholesale Grocers v. Great Atlantic & 
Pacific Tea Co. (CA-7; 1958) . 3 


Cost justification as defense 


Simplicity Pattern Co., Inc. v. FTC (CA D.C.; 


1958) . 


Depositions and scope of examination 
Idle Wild Farm, Inc. v. W.R. Grace & Co., 
Inc. (DC N.Y.; 1958) . : 


74,843 


169,146 


169,089 


169,047 


169,053 


UNLAWFUL TO BE PARTY TO DISCRIMINATION, 
DISCRIMINATION IN DIFFERENT AREAS, AND 
SALES AT UNREASONABLY LOW PRICES—Sec. 3 


Private action, right to maintain 


Dollac Corp. v. Margon Corp. (DC N.J.; Bile 


Kroch v. Texas Co, (DC N.Y.; 1958) 

Nashville Milk Co. v. Carnation Co, 
(U.S. Sup. Ct.; 1958) . 

Safeway Stores, ‘Inc. v. Vance (U. Ss. “Sup. Gt 
958) Gs a’ 

Sperry Rand Corp. v. Nassau Research and 
Development Assoc. (DC N.Y.; 1958) 


169,170 
169,198 


168,915 
168,916 
169,172 


74,844 
STATE FAIR TRADE ACT CASES 


McGUIRE AMENDMENT TO SHERMAN ACT 


Fair trade contracts permitted under antitrust 


consent decree 
U.S. v. Toy Guidance Council, Inc. x INS Yo: 


1958): J acme Ral aite ere oso Lore) 
Jurisdiction over review of order lavedeae > 
indictments 
U.S. v2 gaa ee Mobil Oil Co., Inc. (CA-1; 
Lobe )ka a et Me he oo 


Reenactment of state act after passage of 
McGuire Act 
Quality Oil Co., Inc. v. du Pont de Nemours 
and Cos(KansSup?.Gtn2O58)rt Ore weer. | 600,970 


ARIZONA 


Constitutionality of nonsigner provision 
Everybody’s Drug Co. v. David J. Duckworth 


(Ariz. Sup. Ct.; 1958) . omy LOD seo 
General Electric Con Vv. Telco Supply, Inc. 
(Ariz upeCr.s. L958 ye) tes 5. 2, 8 09,028 
HAWAII 
Constitutionality 
Johnson & Johnson, Inc. v. G.E.M. Sundries 
Co}, Inc. (Cir. Ge Hawaii 19S7)nascA thecresieh68,936 
ILLINOIS 


Constitutionality, nonsigner provision, knowl- 
edge of fair trade contract 
Kinsey Distilling Sales Co. v. Foremost 
Liquor Stores, Inc. (Ill. Sup. Ct.; 1958) . . 969,194 


Injunctive relief denied where sales to non- 
contracting dealers continued 
Calvert Distillers Co. v. Wish (DC I1].; 1958) . 168,921 - 


Proof of jurisdictional amount in fair trade 
injunction action 
Calvert Distillers Co. v. Wish (CA-7; 1958). . 969,130 


KANSAS 


Constitutionality in application to nonsigners 
of fair trade contracts 
Quality Oil Co., Inc. v. du Pont de Nemours 
and Co., Inc, (Kan. Sup. Ct.; 1958) . . . . 968,970 


State Fair Trade Act Cases 


KENTUCKY 


Constitutionality of nonsigner provision 
General Electric Co, v. American Buyers 
Coop., Inc. (Ky. Ct. App.; 1958) . 


MARYLAND 


Fair trade enforcement conspiracy as violation 
of antitrust laws 
Md. State Licensed Beverage Assn.; Inc. 
(DC Md.; 1958) SG a ao Bs 


Trading stamps 
Dart Drug Corp. of Md. v. Eli pa and Co. 
(Md. Ct, App.; 1958)... : 


MASSACHUSETTS 


Giving of fair traded item with sale of nonfair 
traded item 
du Pont de Nemours & Co. v. Kaufman & 
Chernick, Inc. (Sup. Jud. Ct. Mass.; 1958) 


Jurisdiction over review of order dismissing 
indictments 
U.S. v. Socony Mobil Oil Co., Inc. (CA-1; 
ESI cheeey. MEU te SS Ul Boe 
Trading stamps and cash register receipts as 
indirect methods of price violation 
Colgate-Palmolive Co. v. Elm Farm Foods 
Co. (Sup. Jud. Ct. Mass.; 1958) 


NEW YORK 


Action by nonsignatory retailer against 
competitor 
Whelan Drug Co., Inc. v. Doz, Inc. 
(N.Y. Sup. Ct.; 1958) . 4 : 


Allegations and proof of sales below fair trade 

prices 

Gillette Co. v. Northwest Wholesale ae 
(N.Y. Sup. Ct.; 1958). . , 

Gillette Co. v. Polovsky (N. Y. Sup. Ct; 1958) 

Gillette Co. v. Wasuntels (N.Y. Sup. Ct; 
1958 

Paper ls Mig. | Co. v. " Jacobs N. Y. Sup. Ct; 
1958) . : 


Availability of defenses in contempt ely ae 
Parker Pen Co. v. Eli Stern (DC N.Y.; 1958) 


Close-out sale as defense in contempt proceed- 


sale cx Rie v. Golden Rule OPPNPAES Co., 
Inc. (CA-2; 1958). . . . .- 


1 69,058 


169,213 


168 ,969 


168,971 
168,953 


168,972 


169,226 


168,968 
168,965 


168 ,966 
1 68 967 


168,952 


168,946 


74,845 


74,846 State Fair Trade Act Cases 


Compensatory relief in contempt proceeding 
Sunbeam Mone v. Golden Rule nee Co., 
Inc. (CA-2; 1958)" #aok . 168,946 


Defenses incapable of ae motion for fair 
trade enforcement 
Barclay Pharmacy, Inc. v. 170 Nassau ieee 
(N.Y. Sups:Gti2958) shechieraaes . 168,988 


Discriminatory enforcement, discounts and 
alleged antitrust violations 
Olin Mathieson Chemical Corp. v. Rosen- 


blum, Inc:. (N:Y..Sup, @n5°1958).2—..)_ + aerate 169556 
Failure to maintain uniform fair trade price 
Sunbeam Corp. v. Garr (CA-2; 1958)°. 2". = *T69,101 


Failure to prosecute and conclusively estab- 
lish violation 
Gillette Co. v. Northwest Wholesale Corp. 
(NY? Sup. Cit OS58)iace. . . 69,096 
Gillette Co, v. Wagonfeld (N. Y. Sup. Ct; 1958) . 169,098 


Fair trader’s breach of fair trade agreement as 


defense 
Parker Pen Co. v. Stern and Kornfeld 
CDOON SY 3 FOS8) "0 «ao Se ee ee eS Yoo 


Good faith enforcement of fair trade program 
American Home Products Corp. v. Korvette, 
Inc. (N.Y. SupsCre(LOS8yice vy. oO. suilieni ta iaih693229 


‘“Good will’’ injured by price cutting 
Chester Hill Pharmacy, Inc. v. Westchester 
Union Drug Plan, Inc. (N.Y. Sup. Ct.; 1958) . 169,092 


Goods damaged or deteriorated as defense 
Weissman v. Wholesale Merchandise Corp. 
(N.Y ?Sup.-Cr: 1958).9.05 3 (8821 4D valk Sh69. fO0 


Injunction against noncontracting retailer 
Parker Pen Co. v. Korvette, Inc. Ge NGY.: 


1958) “ete eee cas sock 28 69072 
Knowledge of fair trade price at time of ac- 
quisition 
Eton Chemists v. Blue Cross Pharmacy 
CN. XeSupa Chel Ong yn: 8 ha, ie ie amos the 


Laches, enforcement of fair trade program, 
antitrust law violations, as defenses 
Olin Mathieson Chemical Corp. v. Milshap 
Drug Sales Corp. (N.Y. Sup. Ct.; 1958). . . 169,090 


Meeting competition and arguments relating to 
economic and social policy as defenses 
Mossberg & Sons, Inc. v. Korvette, Inc. 
(N.Y. Sup. Ct.;*1958)5 20%) 2 ee eet! 


State Fair Trade Act Cases 


Merchandise acquired prior to notice from 
fair trader, as defense 
Gillette Co, v. 170 Nassau Corp. 
(N.Y. Sup. Ct.; 1958). ‘ 
Gillette Co. v. Seventeen Merchandise. Corp. 
(Ney soups Cr. 3 1958)icsm 7c : 


Motion to punish for contempt of injunction 
denied on grounds of indisputable proof 
Olin Mathieson Chemical Sans Vv. SIQUERY 
(N.Y. Sup. Ct.; 1958). A 


Non-enforcement and violations of fair trade 
agreement by enforcing party as defenses 
Anderson v. Bargain Town, U.S.A., Inc. 
(N.Y. Sup. Ct.; 1958). A 


Offer to return goods to fair trader 
Union Carbide Corp. v. Commuters Hard- 
ware Co., Inc. (N.Y. Sup. Ct.; 1958). 


Partial vacatur of consent decree where en- 
forcing party abandoned fair trade policy 
Sunbeam Corp. v. Golden Rule ip one ee Co. 
Inc. (DC N.Y.; 1958) . 


Pending action insufficient as defense 
Bristol-Myers Co. v. Two Guys From 
Massapequa, Inc. (N.Y. Sup. Ct.; 1958). 


Price discrimination as defense 
Gillette Co. v. Milshap nate Sales ress 
(N.Y. Sup. Ct.; 1958). ~. - 


Price violations by enforcing retailers as 
defense 
Finkel v. Collos (N.Y. Sup. Ct.; 1958) . 


Reasonableness of newspaper’s refusal to pub- 
lish advertisement — 

' Empire Sportswear, Inc. v. Newsday, Inc. 
(N.Y. Sup. Ct.; 1958). ne. Te 


Receipt of notice after acquisition of fair 
traded products as defense 
Cluett, Peabody & Co., Inc. v. J.W. ae 
Inc. (N. Y. Sup. Ct.; 1958) ; 


Refusal of fair trader to purchase goods as 
defense 
Cluett, Peabody & Co., Inc. v. J.W. ee 
Inc. (N.Y. Sup. Ct.; 1958) . : 


Sales excepted from price restriction 
Bissell Carpet Sweeper Co. v. Feldman 
(N.Y. Sup. Ct.; 1958). - 


168,991 
168,990 


168,997 


169,093 


169,168 


169,102 


168,989 


169,061 


169,204 


169,145 


168,922 


168,922 


169,201 


74,847 


74,848 State Fair Trade Act Cases 


Scope of temporary injunction 
Crown Village Chemists, Inc. v. Dobin 
(N.Y. Sup. .Gt:91958) ve iene. OAL sy coda 168,947 


Stock acquired before notice of price 
Gillette Co. v. Park Row Merchandise, Inc. 


(N.YsSup.Ctes1958)% %. RWPNeoee tena, 8070 ee 
Sufficiency of denial of sales below stipulated 
prices 
Gillette Co. v. Jacobs (N.Y. Sup. Ct.; 
1958 )\ier inet, "td NRE ees 168,964, 69,095 


Temporary injunction granted where en- 
forcement policy questioned 
Union Carbide Corp. v. Rex Dept. 
Stores, Inc, (N.YSSup. Ct. 1958)" * 2°. “= * Fos 951k 


Violations by other competitors and no proof of 
damage as defenses 
Marsh v. White of Massapequa, Inc. 
(N.Y. Sup. Gtspl958) Seen (andere. Fiay 168992 


Wilful disobedience of injunctive order 
Olin Mathieson Chem. Corp. v. Lindemann 
Pharmacy, Inc.(N.Y.oup.Ct.- 1908), 08) 800-202 


NORTH CAROLINA 


Sales to city, exemption 
Opinion of Attorney General of North 
Carolina (December 23,1958) . . . . . 69,230 


OHIO 


Constitutionality of nonsigner provision 
Union Carbide & Carbon Corp. v. Bargain 
Fair, Inc}:(Ohio Supe@te}1958)acen Jo ames hiaeiO8s920 


PENNSYLVANIA 


Absence of competition between nonsigner and 
contracting parties in market area as de- 


fense 
Olin Mathieson Chemical Corp. v. L. & H. 
Stores, Inc. (Pa. Sup. Ct.; 1958). . . . . 968,981 


Conditional fine for injunction violation 
General Electric Co, v. Morris A. Waldman 
(DC Pa.; 1958). » . 169,044 
Noncontracting retailer selling trade-marked 
products at below fair trade prices 
Parker Pen Co. v. Korvette, Inc. (DC Pa.; 
1958) .. s+ «+ .dRNRae oe oy (BORD CD ee on goal Oe 


State Fair Trade Act Cases 


Non-enforcement of fair trade policy and 

notice of other violators as defenses 
Bissell Carpet Sweeper Co. v. Sidney pares 

(Pa. Ct. of Comm. Pleas; 1958) . . 


RHODE ISLAND 


Meeting competition as defense 
Miles Laboratories, Inc. v. Ann & Hope 
Factory Outlet, Inc.(R.1. Super Ct.; 1958) . 


State governing legality of fair trade contract, 
state of resale 
Johnson and Johnson v. Narragansett Opa 
Supply Co. (R.I. Sup. Ct.; 1958) 


WEST VIRGINIA 


Constitutionality of nonsigner provision 
General Electric Co. v. A Dandy Appliance 
Coz, Inc.4WeVazoup, Cr 958) en 


169,126 


169,225 


169,195 


169,027 


74,849 


74,850 


STATE UNFAIR PRACTICES ACT 


ARKANSAS 


Improper venue and lack of jurisdiction 
Concrete, Inc. v. Arkhola Sand & Gravel 
Co. (Ark. Sup. Ct.; 1958) 


KANSAS 


Constitutionality of provisions 
and cost justification 
State of Kans. v. Consumers Warehouse 
Market, Inc. (Kans. Sup. Ct.; 1958) . 


KENTUCKY 


Secret rebates as sufficient evidence of viola- 
tion 
Grocers Ice & Cold Storage Co, v. Jefferson 
Ice & Fuel Co. (Ky. Ct. App.; 1958) . 


CASES 


169,030 


169,133 


168,978 


74,851 


GENERAL TOPICAL INDEX 


for 


1958 TRADE CASES 


Agreements——see also ‘‘Contracts”’ 


eyes 


Acquisitions 
. assets of competitor or re- 


lated company . : 7 69,197 
authorization by Secretary of 

Agriculture aye tsums opt 909.197, 

. burden of proof . 169, ,189 


. competition, effect on, 


169,155, 69,189, 
69,191, 69,197 


. divestiture required . .7 69,160, 69,197 
. evidence of motive or intent 

admissible Sis Pet Ee T69: 1977 
. failing company’s stock. T 69,197 
. horizontal and vertical 

banned . . 1 69,197 
. injunctive relief 769, "155 


. injury not shown . 


(169, 181, 69, OW 


. interstate commerce un- 


affected . . Pes 769,191 

. investment purchase . Pe no LOOSE 
. legality test a 769,155 
. time of : a, 169, 197 

. line of commerce. . ‘169, 155, 69 "189 


. prohibition for specified 


period. J 69,160 


. relevant market 169,155, 69,189, 69,197 


. stock of competitor . . . . 169, 155 
. agricultural cooperatives’ 
violation . 169,161 
. trial court’s findings of fact 469,155 
Advertising 
. allowances by distributor to 
dealer. 5 1 69 ,099 
. arrangement with manufac- 
turers relating to. . . 7 69,086 
. public injury not shown 7 68,937 
. customer-owned magazine 
. price discrimination . 7 69,089 
. false 
. cross-examination re- 
stricted.) 2). 1 69,078 
. interstate sales not factor 
inoffense. . . 7 69,219 


ee 


. medicinal or curative prop- 
erties of product. .169,069, 69,219 
. preferences granted 
television and radio broad- 
casting . ear, 
. products for sale below fair 
trade products 
. Newspaper’s refusal to Ula 
lishvewes cs stern Q 


169,118 


169,145 


arbitration to settle dis- 
putes . she er 8 09.0770941 20 
blanket licensing of perform- 


ance rights to gospel music. 168,938 
collective bargaining 
. absence of immediate threat- 
ened injury . . f 7 69,052 
. labor union as indispensable 
party toaction ys =.= 1'081979 


distribution of sewing machines 
. revision in conformity with 


consent decree”. a) 4 a 08.957) 
. expiration prior to antitrust 
action; si; 6.5 Soo VOD 
. ‘hot cargo’ clause in union 
agreement 
. carriers’ refusal to handle 
goods . . year T6912). 
. labor union’s demand for in- 
creased wages... . 1 69,159 


. manufacture of induction harden- 


ee e . 


ing equipment prohibited 
. beyond area of trade and com- 
ITETROS. tyes Guest e - »- 69,020 
not to compete. . . 168 1984, 69 037, 
69 077 69 167 
. area larger than prescribed 


INESEATULC mcr wee ereets 769,051 
Jeillvalidity*.. 25). =. . 969,111 
. permissible under consent 
GECreers te. 1 69,065 
not to deal in competitors’ 
products. . - 968,957 
. hot to deal on futures market _ 
. defense to action on sales 
contractvare on a. J 69 062 
. not to license patents 7 68,994 
. resale price fixing 
. insufficient evidence . . 1 69,079 
to share or limit research ex- 
penditures . .. . . 168,994 
. voting trust 
. sale of stock not below fixed 
rice oe. , fe. TOGO 


Agricultural cooperatives 
. exempt from antitrust 


Tawa &) "= er 6916151097218 


Air carriers 

. antitrust law immunity. . 7 68,962 
Allocation 

.carrier*space! 2. 92. 7 168,941 


All 


74,852 


Allocation—continued 


. commissions . . . 69,068 
. customers . 168 925, 68,955, 68 957, 
68 994, 69 ‘Olt 69, ‘068, 

69, 077, 69 120, 69 207 
. markets . . 168 941, 68 955, 68 957, 
68 994, 69 ‘001, 69, 088, 

69, 164, 69, 207 

. products. 168 "955 


. Sales territories 169, 063, 69, 065, 69, 143 


Appeals 
. directly to Supreme Court 
. . dismissal of indictments 
against oil company. 
. dismissal of action 
. voluntarily sought by Bove 
ermment : 
; interlocutory 
. price discrimination ac- 
SLONG Sie age 
. Motion picture conspiracy 
. order restricting recovery 
period . téeutes % 
. price discrimination 
. instructions to jury not re- 
viewable Seles: 
. review of Federal Communica- 
tions Commission order by. 
. Supreme Court intervention. 


168,953 


169,046 


169,198 


169,134 


68,919 


168,913 
168.917 


Arbitration agreements—see 
‘‘Agreements’”’ 


Arizona Fair Trade Act 


. constitutionality -169,028, 69,029 
. nonsigner bound only with 
knowledge 1 69,029 
Arkansas Antitrust Laws 
. medical societies’ denial of 
membership to doctor 7 69,182 
. unincorporated association not 
suable under. 769,182 
Arkansas Unfair Practices Act 
. venue. 1 69 030 
Arkansas Unfair Price Discrimi- 
nation Act 
. venue, 7 69,030 


pes 


Bill of particulars 
. manufacturer of radio purpose 


apparatus, motion by . 769,116 
Boycott 
. practice 

enjoined . .168,925, 68,941, 68,983, 


69 006, 69 055, 69 ‘068, 
69 088, 69 120, 69 142 


App 


General Topical Index 


Broadcasting companies 
. advertising preferences 
. renewal of licenses .. . 
. approval of exchange of stations 
. Government anti-trust suit 


169,118 


barredby. . . 7 68,913 
. exchange of television and radio 
stations Bi nc 7 68,913 
Brokerage commissions 
. price discrimination by reduc- 
tion Of cuwuaecne meaner orans 7 69,208 
Burden of proof 
. damage suit 
. injury to business or prop- 
erty oot. «_ Sartore ores 70 
. fair trade 
. jurisdictional amount . 7 69,130 
. lessening of competition 
. merger of steel companies . 969,189 
. price discrimination. 769,110 
. instructions to jury 168,919 


. price fixing 
. . alcoholic beverage shipments 4 69,016 
; Couspiracy . . «| whgegeOO 157 
aly he 


California Cartright Act 


. agreement not to compete . 7 68,984 
. extent of territory permis- 
sible, 7 68,984 


. building construction “subject to 69 "112 
. exclusion of competitor of non- 
labor group 
. Striking and ide of labor 


union ., - 69,159 
. expiration of illegal agree- 
ments . Ae ig es 769,112 
. labor unions 
- contract restricting use of 
labor saving devices 769,112 
. . indispensable party . F 68 ,979 
: necessary averments in com- 
plaint . . 169,184 
. Necessary parties to action - 969,112 
. proof of conspiracy by circum- 
stantial evidence . - 969,159 
. refusal to renew alcoholic 
beverage distributorship, 7 69,025 


. use of machines to produce com- 
petitive products . . . . 969,144 


California Contracts in Restraint of 
Trade Law 


- agreement not to compete . 4 69 037 
. area larger than prescribed 
in statute . ers - 969,051 


Capper-Volstead Act 
. agricultural cooperatives ex- 
empt under , -769,161, 69,218 


General Topical Index 


Cash register receipts 


. tape issuance as fair trade vio- 


lation . 7 68,972 
Civil Aeronautics Board 
. authority to confer immunity 
from antitrust laws 7 68,962 
Clayton Act 
. affirmance of judgment . 7 69,076 
. immunity from 
. . agricultural cooperatives 769,161 
. railroad’s acquisition of com- 
petitive interests 7 69,140 
. price reductions continued by 
oil companies 
. good faith meeting of com- 
petition. 4 168,917 
. purpose of . 168,919 


. stockholders’ derivative suit for 
violations 
. . proper judicial district 
. violation of Section 2 
. private individual’s right of 
action . -7 68,915, 68,916 
. violation of Section 2(a) 


168,928 


. . burden of proof . : 7 68,919 
. . nominal damage recovery 7 68,919 
. violation of Section 2(c) 
. brokerage commission re- 
duction. . 7 69,208 
. violation of Section 2e) 
. injury to competition 
showing. 1 69,047 
. violation of Section 3 
. . exclusive dealing contract 7 69,188 
. lessening of competition . 7 69,188 
. . proof requirements 169,188 
. violation of Section 4 
. Statute of limitations ap- 
plicable. : : fT 68,924 
violation of Section ye 
. acquisition of assets of re- 
lated company . 1 69,197 
. - acquisition of stock of 
competitor. : 769,155 
. agricultural cooperative’ 8 
acquisition of dairies’ 
stock 169,161 
. . attorney-client privilege . 7 68,954 
. horizontal and vertical ac- 
quisitions . 4 69,197 
. . injury not shown '169, 181, 69, 191 
. issues for trial in steel in- 
dustry merger 4 68,914 


. . lessening of compe- 
: $ .169,109, 69,197 


tition 
. “line of commerce’’ con- 
strued . . . 869,155, 69,189 


. . merger of steel companies . J 69,189 
. . relevancy of interrogatories 169 ‘082 
. summary judgment as relief 168 ‘914 


74,853 


Clayton Act—continued 
. violation of Section 8 


. interlocking directorates v. 
pension fund trusteeship . 69,108 


Coercion 


- practice enjoined . 


768,941, 69,021, 
69,055, 69, 126, 69, 142 


Collective bargaining agreements— 


see ‘‘Agreements’’ 


Combinations and conspiracies 
- acquisition of patents or ex- 


- acquisition of stock or assets 


. advertising preferences. 
- agreement not to compete . 


Clusive licenses 7 69,164 
-1 68,941, 69,160 
1 69, 118 
4 68 984, 

69 037, 69,077, 69, 111, 69, 167 
. area larger than prescribed 


of competitor 


in statute . ; 769,051 
- agreement not to deal in com- 
petitors’ products . 7 68,957 


- agreement not to deal on futures 


market 
. defense to enforcement of sales 
contract sects . 969,062 

. agreement not to license 

patents 5 : 7 68,994 
. agreement to share or limit re- 

search expenditures . 1 68,994 
- agreement with foreign com- 

panies. 5 769,001 
- agricultural cooperatives 5 769,161 
. air carriers 7 68,962 
. airline corporations’ ‘cartel 769,171 
. alcoholic beverage shipments 
. . burden of proof . $69,016 
. allocation of carrier space. 7 68,941 
. allocation of commissions . 7 69 068 


. allocation of customers ¥ 68,925, 68,955, 


. allocation of markets 


68,957, 68,994, 69, 011, 69 068, 
69, 077, 69 120, 69 ,207 

168 941, 68 955, 
68,957, 68,994, 69 ‘001, 69 088, 
69, 164, 69 ,207 


. allocation of products 168 955 
. allocation of sales terri- 
tories . . 969,063, 69,065, 69,143 
. amendment of complaint 
. Statute of limitations . 7 69,014 
. arbitration agreement to settle 
disputes . . 169,077, 69,120 
. areas of sale suggested. : 168, 1925 
. bid depository rules . 1 69,087 


bidding practices , 1 69, 033, 69 ,063 


boycott 168,925, 68,941, 68,983, 69,006, 


. building construction as local 


69, 055, 69 068, 69, ‘088, 69, "120, 
9, 142 


affair . 769,112 


Com 


. coercion. 


74,854 


Combinations and conspiracies—continued 


. business holdings of compe- 
titors . . . . £68,941 


. carriers’ refusal to handle goods 
. ‘‘hot cargo’’ clause in union 


agreement. . 769,121 
. causal relation between overt act 
and injury . . 168,949 


. circulating price and cost 
information .168,925, 69,064, 69,120, 
69, 131, 69 207 
. cO-conspirators to be sued. . 169 034 
. 168,941, 69,021, 69 055, 
69, 120, 69, 142 
. collective bargaining agreement 


proposed 
. absence of immediate threatened 
injury . ot fore 09),052 
: commencement of cause of 
action . 4 69,074 


. commissions and terms ‘for sale 
of insurance fixed . 

. competition unaffected . 

. concealing or failing to reveal 
facts 20% . 968,941 
. concerted action lacking f 69, 124, 69, 125 
. contracts with restrictive 


1 69,068 
169,191 


requirements . 7 68,941 
. cooperation with labor . 169,120 
. deduction for services or un- 

patented products . 7 69,164 


. denial of terminal or transporta- 


tion privileges . ‘ 7 68,941 
. discontinuance of practices ¥ 69,079 
. discrimination among dis- 

tributors . 769,055 
. discrimination in exports and 

imports . . 7 69,143 
: discriminatory basis “for fur-— 

nishing services to patent 

licensees. i 1 69,164 
. distribution of magazines 

. sufficiency of complaint . 769,115 


. distribution of resale price 
Lists sueeeee 1 69,055 
. electrical energy purchase and 


sale contract #7 68,995 
. exchange of bid terms in ad- 

vance of filing . . 968,925 
. exchange of information. 7 68 941, 


68,994, 69,021, 69 033, 69 063 
. exchange of television and radio 


stations . 7 68,913 
. exclusion from trade. 169 088, 69 120, 
69,186 
. exclusion of competitors T 69,064 
. instructions to jury 7 69,158 

. . rule of reason v. per se ille- 
gality doctrines . 769,158 


. striking and apr oe of labor 

union . , Bree eo Nc me 159 
. exclusive dealin 169 9,120, 
69,143, 69 186, 69, 187, 69 193 


Com 


. false reports 


. injury to public 
. institution of patent infringement 


. interstate commerce. 


- Motion in arrest of judgment . 
- motion pictures 


General Topical Index 


Combinations and conspiracies—continued 
. exclusive supply contracts. . 169,186 
. expiration of illegal agreements ¥ 69, 112 
. export andimport control. . 68,941, 


68,994, 69, 061" 69 065, 
69, 143, 69, 164, 69, 186 


. failure of Government to "appeal 


order of approval. . . . 468,913 
Osc 7 69,120 


. family dispute . 7 69,123 
. foreign patent licensing ar- 

rangements . Zea vic 7 69,164 
. furnishing customer lists . ,. 469,120 
. furnishing legal counsel to 

customers 7 69,187 
. granting exclusive rights under 

patent license . .. 4 69,001 
. inducing breach of contract 168,941 


-1 69,007, 69, BLOM 
suits . . + DS yeerece MOF 164 


. interlocking direc- 


torates -769,120, 69,192 


A interpleader of third party de- 


Us fo DO9,015 
“169 ,006, 69, 191 
. licensing of motion pictures. 169, 210 


fendant 


¢ interrogatories ordered to be 


answered. ; 7 69,206 
. investigations and penalties 769,131 
. labor unions 
. contract for exclusion of 
competitor. . . 769,158 
. contract restricting use of 
labor saving devices 769,112 
. control of corporation. 4 69 074 


. prevention of use of patented 
device . . . - 969,162 
. scope of immunity under laws 169 ‘074 


. . State law governing 169. 159 
. law governing . 769,112 
. libel charges 
. . summary judgment denied 7 69,180 
. limiting period of mec con- 

tractany ¢ prs u869°120 
. loan making prohibited . 7 68,941 


. Maintaining fair trade contracts ¥ 69 021 
- Manufacturer-dealer advertising 


arrangements . . . . . 469,086 
. public injury not shown . . #68 (937 


‘ medical societies’ denial of mem- 


bership to doctor . . . 7 69,182 


168.973 


- acquisition of stock . . . 969,150 


. affirmance of judgment . . 169,190 


. antitrust violations as de- 
fenseyaree. - . 969,117 
. appeal from order restricting 
recoverable damages . . 469,134 
- block booking - »« 769,091 
- conscious parallelism. . . 969,210 
. deposition of See eee as 


defense. . . 3) Med a ODL 28 


General Topical Index 


Combinations and conspiracies—continued 


- Motion pictures—continued 

. elimination of competition F 69,210 

. . failure of proof . ; ‘ 69, 185 
. Fifth Amendment as defense 169 ‘056 

. general release of exhibitor as 


bar to action . 1 69,042 
. instructions to jury 7 69,139 
. irreparable injury as basis 

for injunctive relief. 7 69,210 


. jurisdictional amount in counter- 
claim allegations 1 69,209 
. prior government decrees as 
evidence 769,119, 69,128, 
69 185) 69 ,210 
. . reasonableness of clearance 
system . -168,940, 69,210 
. refusal to negotiate for exhi- 


bition of film . 7 69 ,003 
. relevancy of deposition 
questions . 3 7 68,940 


. . relevancy of interrogatories 169,081 
. relevancy of questions relating 


to political beliefs . J 69,056 
. . Statute of limitations . T 68,924 
. Stockholder’s private a of 
action i 7 68 987 
. . sufficiency of proof 7 69,139 
. tolling of statute of limi- 
tations . ei 7 68,924 
. national banking associations 
. federal v. state jurisdiction. 168,985 


7 necessary averments in com- 

plaint . . 168,980, 69,106, 69,184 
. hecessary parties to action 769,112 
. Necessary parties to counter- 
claim... aie, 09,174 
. hecessity of proving continuance 

of violations . cuties 8109 Loy, 
. notice of customer change- 

overs . . 469,120 


. package licensing of patents . 4 69,147, 
ee BoP 69,164 
. parent and subsidiary corpora- 
tions as “‘single trader’’ 
. monopolization . 7 69,057 
. patent infringement 
. assignment of improvement 
patents. . 7 69,169 
. cause of action not stated 769,141 
» necessity of overt act. 169,172 
. . violation of consent decree . 169,018 
. patent licensing agreement 
. . price fixing . . . £68,939 
. restricting manufacture of 
competitive products { 68 939 
. patent misuse 
. wrongful marking of unpat- 
ented product. . « £68,974 


, pega royalty rate differentials 769, "164 
. patent o miOo8 164 


. paying pancially high prices. 169, 186 


. relevancy of interrogatories é 
. requiring grant back of patent 


. requiring licensees to deal with 


. resale price control. . 
. resale price fixing 

. restraint of trade construed 

. restricting manufacture of pat- 


. restricting power to arant patent. 


74,855 


Combinations and conspiracies—continued 
- persuasion by competitor to 


7 69,080 
7 69 (088 


terminate agency . 
. picketing. 


- pooling of copyrights and sharing 


of revenues 
. performance rights to Porte 


music 4 FT 68 938 
. pretrial statements required . 769,119 
. price cutting 1 69,186 
. price fixing 
. between toy wholesalers and 
retailers . 7 68 926 
. burden of proof . ‘169 016, 69 157 
. conscious parallelism. 169, 157 
. enjoined by consent decree . 168 925, 


68,941, 68,955, 68,957, 68 983, 
68 994, 69, 001, 69 ‘021, 69 033, 
69, 043, 69 055, 69 063— 69, 065, 
69 088, 69, (120, 69, 131, 69. 142, 

69, 143, 69, 186, 69 207 


. FTC order 769 066 
. voting trust agreement for 
sale of stock . 7 68 982 
. price tampering 1 69 087 
. procuring regulations from 
government . 6 7 69,186 
. production or sales con- 
trol. . . . 968,941, 69,114, 69,186 
. proof by circumstantial evi- 
dence. . oie stew O09 109 
. quantity limitations on patent 
licenses . Cb Sa st" 7 69,164 
. railroads 
. acquisition of competitive 
interests ‘ 7 69,140 
. apportionment of damages 7 69,085 
. insufficiency of evidence. . 169,154 
. preferential routing system. 468,961 


” refusal to deal. 168,925, 68,926, 68,941, 


68,983, 69,006-69,008, 69,021, 
69,088, 69,142, 69,186, 69,187 


169,025 


. refusal to renew ‘alcoholic bev- 


erage distributorship. 


. refusal to sell . 169,011, 69,055, 69,143 
. release execution as bar to 


169,042 
69,175 


4 69,164 
169,192 
meededss .* 6 4. .c en eee O09. Lon, 
769, "207 


"169,142, 69,207 
1 69.007 


action . 


licenses . 


related companies. 


. requiring payment for work not 


ented product to country 


issuing patent 1 69,164 


licenses . FT 68,994 


Com 
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Combinations and Conspiracies—continued 
. restricting price for sale of 


patented product 7 69,164 
. restricting rights of patent 

licensee . . : 7 69,164 
. restricting sales to designated 

customers ; . . £69,164 


. restricting use of competitive 
products . .968,926, 68,983, 69,065, 
60,137, 69,186, 69,197, 69,207 

3) SECLEE information used to re- 
strict imports . 7 69,001 
. separate trials denied 7 69,119 
. service charge imposed on 
dealers . « 168,986, 69,193 


. severance of causes of action. 168 ‘998 
. State law violation 
. labor union as indispensable 
party to action 1 68,979 
. State liquor and fair trade laws 
construed. ee ae eee a9; 129 
. Statute of limitations 
. accrual of cause of action 769,191 
. State law governing 769,191 


. Stock or asset holdings in related 
or competing com- 
panies. 5 -7 69,120, 69,192 
. subpoena duces tecum issued 
. agricultural cooperative’s 


exemption . 7 69,200 
. suggesting prices for sale of — 
concrete pipe 7 68,925 
. summary judgment 
. . triable issues - 469,070 
. television activities extended . 1 69,049 
. termination of agency contract 169,080 
. threats : 169, ,120 
. tie-in sales. ‘168 937, 69 ‘086 
. trade association activities 168 925, 


68,941, 69,006, 69, 021, 69 ‘033, 
69 ‘055, 69 ‘064, 69 068, 69. 077, 
69 088, 69, 120, 69, 142 
. trade-mark used to restrict 


imports . : 769,001 
. transportation of supplies in 
interstate commerce . 169,077 
. travel agency services. . . 169,034 
. tying arrangements . 168,927, 68,961, 
69 ,086 
. use of machines to produce 
competitive products . 7 69,144 
. voting provisions of unincorpo- 
rated association 
. Statute of limitations . 7 69,005 
. voting trust agreement 
. . stock not to be sold below 
fixed price. 7 68 982 
. within single corporation 169, 008, 


69,172, 69, 214, 69 (227 
. witness’s refusal to answer 


questions , 769,113 


Com 
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Commodity Exchange Act 
. agreement not to deal on futures 


market 
. defense to enforcement of 
contract al gy SA 7 69 ,062 
Common Carriers 
. rate agreements 
. conflicting jurisdiction 769,122 
Competition 
. elimination of 
. uniform system of motion pic- 
ture clearances . 769,210 
. exclusion of, 1 69 064 
. . instructions to jury 769,158 
. striking and picketing of 
labor union 7 69,159 
. . trade-marked products 769,211 
. good faith meeting of 
. defense in price discrimina- 
tion action. 769,110 
. price deviation . 7 68,925 
. . price discrimination . 7 69,045 
. price reduction . 7 68,917 
. injury showing. 4 69 047 
. lessening of. ‘ 4 69 205 
. acquisition of assets of re- 
lated company .. 1 69,197 
. acquisition of competitor’ Ss 
stock 4 69,155 


. injunctive relief not granted. 169, ,109 
. Merger of steel companies . 169 "189 
. utility contract requirements 169,188 
. power to exclude 
. - monopolistic practices 7 69,077 
. unaffected by acquisition of stock 
of related company 769,191 
. unfair 
. jurisdiction toprevent 469,066, 69,176 


Complaint 
. amendment permissible ¥ 68,932, 68,949 


. . description of defendant . 7 69,222 
- Necessary parties to action. 969,012 
. Statute of limitations . 769,014 


. dismissal of action 
- counterclaims stating separate 
cause of action Kia 
- Motion to amend 
. . unjustified delay in making . 168,948 
- motion to strike allegations 
Of... 5 »/968,932,°68:950, 69.012 
- hecessary averments 
- antitrust violation . .169,048, 69,227 
- « combinations and con- 
spiracies . 168,949, 69,106, 69,184 
- damage suit. . . . . 169 ‘070 
- « Naming of co-conspirators . 168,980 
+ « Overt act of conspiracy within 
Statutory period. . . . ¥68,949 


69,004 
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Complaint—continued 


. hecessary averments—continued 
. price discrimina- 


tion. . . 969,104, 69,151, 69,198 
. sufficiency of 
- Monopolies . . 7 69,149 


. price discrimination 169 012, 69 017, 
j 69, 124, 69 125 
. . tyingarrangements . 169 (086 
. . under federalantitrustlaws. 169 228 

. under New York antitrust law 7 69 "115 


Consent decree 


. amendment of charter or by- 

laws the, 1 69,088, 69,120, 69,131 
. bidding procedure prescribed. 169 033 
; by-law adoption embodying pro- 


visions of. . 7 69,055 
. cancellation of fair trade con- 

tracts. : 7 69,142 
. cancellation of licensing agree- 

ments . ; 7 68 994 


- compulsory licensing of 
patents - « 868,994, 69,164 
. consent of trade association 


members required. 169,021 
. construction of terms of 7 68,941 
. package licensing ofpatents. 169,147 
. dissemination of price infor- 
mation. . 469,142 
. dissolution of trade associa- 
tionsign: - « « 169,043, 69,064 
. divestiture of stock interests re- 
quired: 2.05 °0.. 2.545 169,160; 69 192 
duration period: (mens sis 168,941 
. enforcement 
. compliance of corporate of- 
ficers and subsidiaries 7 68,941 
. fines for future violations 4 68,946 


. . litigation expenses awarded. 168,946 
. . profits awarded as compensa- 

tory damages. . 168,946 
. furnishing of technical informa- 
tion and list of patents .1 69,164, 69,187 


. government report required 1 69, 068 
. modification 
. divestiture provisions. 1 69,073 
. merger of corporations . 7 68,996 
. modification of contracts or- 
dered” Qeat. F 632010968957, 69 207 
. notice to be mailed to cus- 
tomers Sas 1 69,187 
. permissive provisions 
. agreements not to compete . 7 69,065 
. creation of competitive com~ 
pany. . . 868,941 
a designation of distributors and 
geographical areas. . . 968,957 
. designation of sales territo- 
fiesiwr: ayy fee 1692207 
, . divestiture of certain pro- 
prietary interests 7 68 ,941 
. exclusive distributorships 7 69,142 


: . bidding practices 
. boycott. 
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Consent decree—continued 
. permissive provisions—continued 


. fair trade contracts .168,926, 69,065 
. fair trade pricing . : 168 '983 
. Fisheries Cooperative Market- 


ing Act benefits . 769,114 
. foreign activities 7 68,941 
- minimum prices prescribed 

for foreign sales 769,001 
. proposal of legisla- 

tion. . . 969,021, 69,055, 69,142 
. publication of full text of 

decree .a. 7 68,955 

- « reacquisition of divested 

theaters sae ree OS.9 77 
. Sale of product to any jobber 

offering to buy 7 68,941 


- Selection of customers and 
products .968,926, 68,983, 69,011, 
69,065, 69,207 

. termination of dealers’ fran- 


chises : ¥ 68,957 
. union’s enforcement of con- 
tract terms 4 7 69,137 


. union’s requirement that work 


be done at job site . 7 69,137 
. practices enjoined 
. acquisition of patents or ex- 
clusive licenses . 7 69,164 


. acquisition of stock or 
assets . - .468,941, 69,160 
. agreement not to deal in com- 


petitors’ products 4 68,957 
. agreement not to license 

patents. . ¥ 68,994 
. agreement to share or limit 

research expenditures. 1 68,994 


. agreement with foreign com- 
panies. . Jnca se27 8169.00] 
. allocation of carrier space . 7 68,941 
. allocation of commissions 7 69 ,068 
. allocation of custom- 
ers . . .968,925, 68,955, 68,957, 
68 994, 69,011, 69,068, 
69,120, 69,207 
. allocation of mar- 
kets. . .9168,941, 68,955, 68,957, 
68 ,994, 69,001, 69,088, 
69,164, 69,207 


. allocation of products. 7 68,955 


. allocation of sales ter- 


ritories. . 169,063, £70886 69 ,143 

. arbitration agreements aeet09, 120 
. 169,033, 69 063 
. 168,925, 68 941, 68 983, 
69, 055, 69, 068, 69, 088, 
69,120, 69,142 


. business holdings . 7 68,941 


. circulating price and cost in- 


formation . 168,925, 69,064, 69,088, 
69,120, 69,131, 69,207 

. 168,941, 69,021, 69,055, 
69,120, 69,142 


Con 


. coercion . 
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Consent decree—continued 
Mace et She eee 
. picketing. . . . . - £69,088 
. price cutting. ai F609, "186 
. price fixing 1168 925, 68,926, 68 941, 
68 955, 68 957, 68 983, 
68 994, 69 001, 69, ‘021, 
69 '033, 69 ‘043, 69 055, 
69 '063- 69 ‘065, 69, 088, 


Consent decree—continued 
. practices enjoined—continued 
. commissions and terms for 
sale of insurance fixed 4 69 068 
. . concealing or failing to reveal 
facts. 7, 7". eh 968 941. 
. contracts for purchase or sale 
with restrictive require- 
ments . . . 968,941 


. . cooperation with labor 769,120 69, 114, 69, "120, 69, mar 
. deduction for services or un- 69, 142, 69, 143, 69, "186, 
patented products 7 69,164 69, 207 

. denial of terminal or trans- . . procuring regulations from 
portation privileges. 7 68,941 government Ae 169,186 


. discrimination among dis- . production or sales con- 


tributors . . 169,055 | ——strol’«. 168,941, 69,114, 69,186 
. discrimination in export and . . quantity limitations on patent 
import . 169,143 licenses . 5 169,164 


: discriminatory basis for fur- . refusal to deal 168, 941, 68 983, 69 021, 
nishing services to Sa ae 69, 088, 69, 142, 69 186, 
licensees . . 7 69,164 69,187 

. distribution of resale price . . refusal to sell -769,011, 69,055 
lists'-s.8-.< 7 69,055 . requiring grant back of patent 

. exchange of bid terms in ad- licenses .. - . 69,164 


vance of filing 7 68,925 . requiring licensees to deal with 
. exchange of informa- related companies . . 769,192 
tion. . .968,941, 68,994, 69,021, . requiring payment for work not 


69,033, 69,063 | = needed» . . . . . . 969,137 


. excluding competitors. 7 69,064 . resale price control . . . 69,207 
. exclusion from . resale price fixing. .169,142, 69,207 
trade . . 769,088, 69,120, 69,186 . restricting manufacture of 
. exclusive deal- patented product. . 169,164 
ings. . .969,120, 69,143, 69,186, . . restricting power to grant 
69,187, 69,192 patent licenses . . ... 968,994 
. . exclusive supply contracts . 169,186 . restricting price for sale of 
. export and import con- patented product. 1 69,164 
trol. . .9168,941, 68,994, 69,001, . restricting rights of patent 
69 065, 69, 143, 69, "164. licensee . . 169,164 
69 186 . . restricting sales to designated 
. fair trade contracts 169 021 customers. . . . . . 469,164 
. . false reports. 5 : 169,120 . restricting use of competitive 
. foreign patent licensing ar- products .168,926, 68,983, 69,065, 
rangements 1 69,164 69 137, 69, 186, 69, 187, 


. . furnishing customer lists 


169,120 69, 207 
. furnishing legal counsel to . - secret information used to 
customers. 1 69,187 769,001 


restrict imports ° 
. granting exclusive rights under 
patent license. 769,001 
. inducing breach of contract. 168,941 
. institution of patent infringe- 


ment suits. -169,164, 69,186 
. interlocking director- 
ates). ©. <a 4° %. ..¥69,120569,192 


. . investigations and penalties. 69,131 
. limiting ae of supply 
contract 
. . loan making. . 
. notice of customer ‘change- 
overs . 1 69,120 
. . package licensing of patents. 7 69,164 
. . patent royalty rate differ- 
entials . . 769,164 
. paying artificially high prices 169, 186 


169,120 
168,941 


Con 


. Stockholding in related or com- 


petitor company, .%69,120, 69,192 


. Suggesting areas of sale of 


concrete pipe. . . . 168,925 
. Suggesting prices to manu- 

facturersv2.07.09.taa a § 68,925 
. threats. . . aces 7 69,120 
. trade association activ- 

ities. . .968,925, 68,941, 69,021, 


69, 033, 69 (055, 69 (064, 
69 068, 69 088, 69, (120, 
69, 142 


169,001 


. trade-mark used to restrict 


imports Ais Beles ele 


. sale to any customer ordered, 169. 187 
. Stockholders’ consent to pro- 


visions required . . . . 768,941 


. 
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Consent decree—continued 
. transfer of action after entry of 168,929 


truthful advertising not pro- 


hibited. : ¥ 69,187 
unrestricted patent licenses to 
be granted . . x 7 69,186 
. validity of voting provisions of 
association under terms of 
. Statute of limitations. . 7 69,005 
violation of 
“*close-out’’ sale as defense 168,946 
- . contempt judgment. . . . 969,163 
. Measure of damages for . 7 68 946 
. patentinfringement . . . 69,018 


withdrawal of recommendations 


LO} CUSLOMCES! ns. se O91 8/ 


Constitutionality 


Arizona Fair Trade Act 169,028, 69,029 
Illinois Fair Trade Act 


. conflict with federal statute. 969,194 

. honsigner provision . . . 69,194 

Kansas Fair Trade Act 

. Nonsigner provisions . . . 468,970 

Kansas Unfair Practices Act . 469,133 

Kentucky Fair Trade Act 

. honsigner provision . . . 69,058 

Ohio Fair Trade Act 

. nonsigner provision . . . 468,920 
. Rhode Island Fair Trade Act . 469,195 

West Virginia Fair Trade Act 

. Nonsigner provision . . 4 69,027 


Contracts—see also ‘‘Agreements”’ 
. electrical energy purchase and sale 


. Oklahoma Constitutional pro- 


hibitions f 68 995 
. exclusion of competitor by 
. rule of reason v. per se il- 
legality doctrines .. 7 69,158 
fair trade 
. consent decree permitting 7 68,926 
. enforceability . . . £69,195 
. mutuality and consideration 
fOr eS en “ 7 69,194 
person who may ‘enforce. . 169 »L99 


privity with nonsigner lacking 1 68 936 
relationship between parties 69, 194 
right of parties to cancel. 1 69, 195 


. inducement of breach of 


. restricting use ‘of labor saving 


. violations of antitrust laws 
not snOwn =. Ss = fe 
modification ordered in consent 
decree. . Sree 


169,205 
1 69,207 


devices . 769,112 


. sales contract enforcement 


agreement not to deal on futures as 


"" “defense to. . . . . . 969,062 
Copyrights 
. infringement action 
. . antitrust violations as de- 
TERBCT Pru es eee ts. Fes 7 69,136 
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| Copyrights—continued 


- pooling and sharing of revenues 
- . performance rights to gospel 


music . . a F 68 938 
. use to obtain monopoly 
. . dismissal of action. . . . 968,999 
Corporations 


. Cease and desist order against 


. officers, representatives, em- 
ployees and agents in- 
eluded) 072 .e" 28681998 5.69153 


. conspiracy within itself .1 69,172, 69,008 
. depositions of officers 


. place for taking. . . . . 968,945 
dissolution v. survival of crim- 
Inalevability ew, 0 aoe 009 29 
. indictment against 
. determination of corporation 
intended . eee OS 935 


interlocking directorates 1 69 ,120, 69, 192 
labor union control of 
- monopoly and conspiracy. . 69,074 
. proper party to injunction and 

damage suit . . . . . 968,931 


. Maintained as common sales agent 


. price fixing combination. . 169,066 


. Merger upon modification of con- 


sent decree. . - - 168,996 
. Officers’ and subsidiaries’ com- 
pliance with consent decree. 168,941 
stockholder’s private right to re- 
cover damages . - » 969,067 


Counterclaim 


antitrust law violation charged as 


. jurisdiction of court . 7 69,004 
combinations and conspiracies 
. Necessary parties. . . . 969,174 


damages in patent infringement suit 
. dismissal for lack of prosecu- 
TOnesnaes Mare os LOO L9 34 
motion picture ‘conspiracies 
. jurisdictional amount in allega- 


tions. . . est meee 109. 209) 
. patent infringement action 
. . Necessary parties. . . . 969,172 
. voluntary dismissal of . 7 69 ,094 
Criminal prosecutions 
. dissolution of corporations 
. . survival of liability . - £69,129 


exclusion of evidence too remote 
in) times Hers 250.4 U0 
grand jury records or testimony 
. production of. . . 68,975, 69,157 
indictment against corporation 
. determination of corporation in- 
tended tz) Nisted ai grist 3st 068,935 


169,157 


. manufacturer of radio purpose ap- 


paratus 
. bill of particulars requested 
motion for judgment of ac- 
Gee he is SOS Ss 


169,116 


168,976 
Cri 
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Criminal prosecutions—continued 
. motion for new trial 
. refusal of court to order pro- 
duction of documents . . 168,973 
. Motion in arrest of judgment . 468,973 
. production of records 
. Fifth Amendment defense . 169,032 
. trial court’s power to enter 
judgment. . . 968,976 
. violations of consent decree . ¥ 69 ,163 
. witness’ testimony received 
With caution. 5... . 9) .§109,157 


Cross-examination 
. restriction by Federal Trade 


Commission. . . . . . 969,078 
Customers 
. allocation . .968,925, 68,955, 68,957, 


68,994, 69,011, 69,068, 
69,077, 69,120, 69,207 
. diversion of 


. . price discrimination . . . 969,151 
. furnishing lists of . . . . 969,120 
. legal counsel furnished to . . 168,187 
. notice of change-overs . . . 469,120 
. Selection permis- 

sible . . .968,926, 68,983, 69,011, 


69,065, 69,207, 69,214 
. size determining facilities fur- 
nished to 
. price discrimination . . . 969,047 


Sm 92 


Damage suit 
. advertising arrangement between 
manufacturer and dealer 
. proof of compensable damages 


NOLIMACC a eas age. Lt wie eee LOOT OO 
. public injury not shown . . 468,937 
. amount of damages 
ae LeVICWIDYCOUTE 5 is ee O09 O07 
. antitrust violation as de- 
fense . . . » 168,931,68 938 
. statute of limitations ap- 
plicable. . . . . . £68,931 
. appeal from order restricting 
recovery period . . . . 969,134 
. authority for under New York 
Antitrust Act . . . . . 69,009 
. causal relation between overt act 
andinjury . - . 68,949 
. commencement of cause of ac- 
tion.” = . . 769,074 
: consolidation of causes of ac- 
tion. . . 169,022 
. counterclaim in patent infringe- 
ment suit 
. dismissal for lack of prosecu- 
tiOn= ae - 168,934 
. depositions for ‘production of evi- 
dence <4 4% « « « «teeROoel7? 


Cre 


Damage suit—continued 


. dismissal for lack of 
prosecution . 168,933, 68,934, 68,956 


. federal rule v. local rule, ra S 68, 3933 
. policy of federal courts . . @ 69,196 
. power to grant relief from . 169,035 


. enforcement of Sherman Act in 


State COULE. ny sehen «nidenatel OOP, 


. exclusion from potential market 


. sufficiency of proof of. . . 68,927 


: hospitals exemptfrom . . . 969,182 
. injury as megs p element for 


recovery . J 68,938, 69,170, 69,173 


. joinder of defendants. . . 769 7000 
. jurisdiction over corporation — 


. airline corporations’ cartel. 469,171 


: labor union’s liability . . . 169,074 
. letters of patent infringement cir- 


culated to competitor’s cus- 
tomers 
. causal connection with loss of 
business . . . . . . 968,930 


. Measure of damages 


. absence of injury . . . . 968,919 


, . apportionment of .  BaeHOOR ‘085 
. attorneys’ fees. . 168 ,167, 69 085, 


69, 110, 69 4139 

. difference between monopoly 
and competitive prices. . 969,179 

. expenditures to defend good 
Will eee ee wae SHO9.085 
‘ goodwill value loss. f PaanT69 057 


; . period.of recovery. .. . . 1695178 
- Monopoly 


. antitrust law violations for 
JULY te meen Merry tot ere wee Tee OOROO 7, 


- Motion pictures 


. conduct of trial judge. . . 69,128 


: . contrasting verdicts . . . 69,139 


. declaratory judgment counter- 
actiony)., i. cab pnh oe so 
. Measure of damages NAGAR MEL OS 139 


. Statute of limitations ap- 


plicable. . . - . 68,924 
. stockholder’s private right of 
aCtiOn Riese Sy ew ee oe WosIA7/ 


- hecessary averments in com- 


plaint. . . . . .969,048, 69,070 

. Naming of co-conspirators . 168 "980 
. overt act of conspiracy within 

Statutory period. . . . 968,949 


: overcharges alleged: a«:,s12-siyh 09,007 
. partners’ bringing suit in fed- 


eral Court +...) s)iistmney den cee OOeLSS 


. patent infringement 


. antitrust violations not shown # 69,141 
injury notshown ... . 69 141 


. pretrial statements required . 169.119 
. price discrimination 


. damages recoverable. . . 69,110 
- Measure of damages for secret 
Tebates:.y be cnelysDvey daeetel OO DLS 


- . Necessary parties. . . . 969,012 
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Damage suit—continued 
. price discrimination—continued 
. . nominal damages in absence of 


injury . Sse 08,919 

. private individual’s right of ac- 
tion tiaras nd PLE 169,198 
- - scope of examination . 769,053 


private individual’s right to 
bring . 768,915, 68,916, 
68,987, 69,198 


. . injury showing . . . . . 969,067 
. private injury not shown 1 68,986 
= protit lossesinn Shyla. T 69,057 
. proof of damage 
. . Sufficiency of . . - » 968,986 
. tying arrangement between 
patented and ae ooo 

product . 3 1 68,927 

. State officials’ liability . - 7 69,070 


. statute of limita- 
tions . 768,949, 69,010, 69,023, 
69 024, 69,075, 69,076 
. accrual of cause of ac- 
tion. % -169,084, 69,179 
. . advertising arrangement be- 
tween manufacturer and 


dealer . : T 68 937 
. . knowledge of existence of 
cause of action . . . . %69,031 


. Motion picture con- 

spiracyeetea. -168,924, 69,119 
. private action brought after 

tolling of . . . .%69,023, 69,024 
. tolling during government 

action . « 869,074, 69,179 
stockholders’ recovery in deriva- 

tive suit 


. proper judicial district FT 68 928 
. Summary judgment 
. triable issues 7 69,070 


ee 


testimony at grand jury investigation 
. private individual’s right to 


inspect... ,.aerNse2.0) AS.te 169,060 
. transfer from one venue to 
another . 7 68,928 
i unincorporated association of 
railroads 
1 68,959 


. proper judicial district . 
. public relations firm as agent 
Obs asec ae tt yt ented 0108,959 


. union or corporation as ee 


party to 7 68,931 
Declaratory judgments 
. damage suit counterclaim 
. separate v. same trial of is- 
gues-raised ... » +, <, £08,923 


Defenses 
. absence of competition between non- 


signer and contracting 
parties: .... Nwinmyhl sagset 09,981 
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Defenses—continued 

. antitrust violations - 168,931,68,938 
- copyright infringement ac- 

tion ea 5 7 69,136 

. enforcement of motion picture 


licensing contract 769,117 

smnOnoOpoOlie’s | ahariers 1 69 057 

. price discrimination . F 69 ,083 

. . State laws construed . 7 69,129 
. consent decree violation 

- . ‘‘close-out’’ sale 7 68,946 


. discontinued product retirement 
program. . ; - £68,963 

. fair trade enforcement 

. . conclusory language 7 69 090 


. widespread violations of agree- 


ments -1 69 092, 69,093 

. fair trade violations . . 769,156 

. good faith meeting of competition 

. . price discrimination . 7 69,110 

. misbranding of furs 
. trivial violations of Fur Products 


Labeling Act . 1 68,993 
- motion picture conspiracy 
. » Fifth Amendment pleading J 69,056 
. permanent injunction violated 
- . close-out sale tym 7 68,952 
. price discrimination 
. . cost justification . 1 69 047 


. inconsistency between defenses 


raised. os eek. as, ee OOO Eo 
. sales below fair trade prices 
. - goods damaged or deteri- 

orated . 5 7 69,100 


. Sales contract enforcement 
. agreement not to deal on futures 
market . 5 mcs son obey ie 


Depositions 
. employees in motion picture industry 
. admissibility in evidence. 7 69,128 
. officers of corporations 
. place for taking. 
. priority in order of 
taking . . 968,943, 68,945, 69,022 
. production of evidence by use 
Ot <a & : ee Oo y, 


. relevancy of questions - F 68 940 


1 68,945 


Discovery 
. privileged census reports . 1 69 026 
. stockholdings of competitive dis- 
tributor 7 69,135 


. testimony transcripts a 769 046 


Discrimination 
. price-—see “Price discrimination’’ 
. Services and facilities .1 69 047, 69,089 
. stockyard coms s invalid regu: 
lations. : eno, ONS, 


Dismissal of action 


. copyright use to obtain mon- 
opoly . Saat 0 4 68,999 


Dis 
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Dismissal of action—continued 
. damage suits 


. failure to prose- 
cuters #2 7 68,933, 68,956, 69,035 


. family dispute alleged 169 123 
. patent infringement suit 
. . failure to prosecute 7 68,934 
. policy of federal courts 

. mere technicality . 7 69,196 


. voluntarily sought by government 
. . review by U.S. Supreme Court # 69,046 
. voluntary dismissal of counter- 

claims, 4 <dhrsl = 2 RESP 169,094 


Donnelly Act—see ‘‘New York Antitrust 
Act’”’ 


sj 


Evidence 
. acquisitions of stock of related com- 
pany 

. Motive or intent admissible. 169,197 
. Motion picture conspiracies 

. depositions made by em- 

ployees earlier . 

. prior government decrees, 
admissibility of . 69,119, 69,128, 
69,185, 69,210 


169,128 


Exclusive dealing 


. lessening of competition 7 69,188 
. practice en- 
joined. . .969,120, 69,143, 69,186, 
69,187, 69,192 
. proof required. . 769,188 
Export and import control 

. practices en- 
joined. . .968,941, 68,994, 69,001, 
69,065, 69,143, 69,164, 
69,186 


=o 


Fair trade 
. advertising for sale below fair 
trade prices 
. nhewspaper’s refusal to pub- 
PIGHWae en nes. a, “et ae Ge RELOOMLAO 


. antitrust conspiracy . 169,213 
. cancellation of contracts 
. consent decree provisions 769,142 

. . right of parties . 769,195 
. cash register receipt issuance 

as violation . 1 68,972 
. combination sale of fair trade 

and nonfair traded prod- 

ucts . Soars ee val 
. conclusory defenses as- 

serted. .768,988, 68,991 
. contracts permissible . . . 168,983 
. damaged or substandard 

commodities 769,201 
. discounts or variations 

permissible . 7 69,061 


Don 


. scope of injunctive relief 


. lack of knowledge 


- notice of other violators 
. offending sales not 


General Topical Index 


Fair trade—continued 
. enforceability of contracts. 


169,195 


persons entitled to. .169,195, 69, "226 


P . enforcement of fair trade 


prices 
. abandonment as 


defense. .7 69,102, 69,156 


. . absence of competition . . 68,981 


. discontinued product 
retirement program . . 168,963 
. Meeting competition as 
defense . -169,156, 69,225 
privity of contract with 
. . 768,936 


nonsigner lacking 
. proof of damage 768,981 


granted. 7 68,947 
. sufficiency of denial of sales 
below stipulated 


prices . - 168 964-68 ,967 

. temporary injunctive 
Felice eihL OR... 768,95 G9 rZ29 
. injunctive relief . . Ji eerst 9 "194 


. jurisdictional amount for 


federal court 
. burden of proof . 7 69,130 
of fair trade 
prices. - 768,922, 68,990, 68,991, 
69 097, 69,203, 69,226 


. Mutuality and consideration 


for contract . 169,194 
. honsigners 
. obligation of fair trader to 
purchase from 1 68,922 


. privity of contract required. 168,936 


. notice and violation of fair 


trade agreement not denied. 69,002 
7 69,126 


denied. . -7 68,989, 68,992 
. relationship between 

parties to contract .. 169,194 
. return of merchandise and 

discontinuance of sale 7 69,168 
. Sales below fair trade 

prices. . sire 09.061 

- goods damaged or deterio- 

rated as defense. . - ¥69,100 


. preliminary injunction 


granted, -1 69,072, 69,103 
Saleatoreitys Peed .. «2 7 69,230 
. temporary injunction 7 69,204 

. conclusory defenses 7 69 090 


. . Widespread violations as 


defense. . . -7 69,092, 69,093 


.1 68,969, 68,972 


. trading stamp issuance 


as violation . 


. Violation of injunction 


- contempt judg- 

ment . 168,946, 68,997, 69,044 
. costs in appeal from con- 

tempt judgment . . . . 969,102 


General Topical Index 74 ,863 


Fair trade—continued Federal Trade Commission 
. violation of injunction—continued . applicability of trade practice 
. . failure to prosecute .169,096, 69,098 rules. . . . . .¥69,040, 69,041 
. mistaken sale by clerk . . 169. ,202 . cease and desist order 
. . retail sales denied. . 169 095 - - collection agency’s misrepre- 
. sales disputed . . 7 69 096, 69 '098 sentations to be Government 
. uniform price not main- agency. . - « 969,039 
tained ac vi bai medital noinascH C901 . . combs represented as “‘rub- 
ber’’ 3) 09,050 


Ralv trade acts : corporate officer individually - 
F chargeds yom 0) sic pe 1.09 LOS 
: ris seed eR abs 168.936 | °° COrporation’s officers, repre- 
733 sy pases Thee in tole 68970 sentatives, agents and em- 
eS a SO ployees included. . . . 968,993 


: eee 169,028, 69,029 | °° discontinuance of practices not is 
as 1 : likely . . ae 9,041 
. pee © apy Reet . 169 or . . failure to appeal from. efter OK 
ne Be Steet Man.® examiner? \ Hier aye Oe ; 
: Ss ae MOR tienes 769,058 . . false advertising . . . . 969,152 
oans ae facuae ery 2 0 { 69°195 - - postponement of operation by 


169.027 Court of Appeals. . . . 168,918 


West Virginia . set aside for lack of proof . 169,099 


. enforcement 168,936 . cross-examination restricted Ae 
ae Gina . . 168,969, 69, 42. 69° oH edneurance ‘company:s falseiads 


. . Massachusetts 7 68 953, 68 ‘O71, 68, 1972 ; jilodicton prohibited .169,040, 69,041 
| New York, .1 eer Se a Sap oa ie aeie arate MEL ea Tye 
; tion . e e e 9 
Se Shek opps | - - mantle ici 
69,090, 69,092, 69,093, advertised product . . . 169,069 
orto naa REst 102" . - prevention of unfair methods of 

69,097, prabals abies’ competition . . .¥69,066, 69,176 
69,145, 69, a Let . lottery device sales prohibited 69,153 

69,201, eemee a O56 . Mmisbranding of furs by department 

,226, 69, store charged 

. Pennsylvania. 169,044, 69,103, seat . . trivial vinteclons as defense . 168,993 


981 
. production of documents 

: Bode ates 5g dl GD ep OD 7745) | hearing on motion to quash stg ig 
Pa eae poenas. . as 
- . North Carolina. . . . . 969,230 . . trade secrets involved . . 769, "148 
pucerecictional amount 3 . production of records before 
- pAllinols. _.. 2 ‘hice Gon cow tee - + contempt judgment. . . . 7 69,038 
ee gueie ten provision 169.029 . promulgation of rule ; 
op CLEY ESE AIR I y . . fur product labeling mis- 

MRCOG.» o8 ot es 8" 09,194 representation . . . . 968,993 
ht ey ath ted) oo iders rs ene . references toorderof . . . 69,132 
Pee KCNTUCK Yi. ee eo ene ae f 
- « New York. . - + + + Tete Federal Trade Commission order 

e ee Virgi pani ela Rong %O'027 . civil penalty for violation of . %69,219 
5 est irginia Air Steevie tame zs F " review 
violation of injunction . interpretation by Commis- 

. New York. .168,952, 69,095, 69,096, i gion =v ie . . . 169,050 
69 ,098, 69, 101, 69, 102, . lack of controversy ~ «2 969,050 
A ; scope of . oe, 19,68,918 
issi 5 sellin a enc ro- 
hee ate Commission : haat 2 rf y on ‘ 69,066 
es rice fixing prohi ition hire ; 

Nee AReGnOM Aoelee aed Lied ot mete aside for lack of proof . 169,099 

: oes Pie ise 5 . . Supreme Court intervention. 168,917 
a oe 
copeal v. anti-trust suit as re- Feld-Crawford Act—see ‘‘New York Fair 
. ‘Weffrom' . 4. ..° . 168,913 | Trade Act” 


Fel 


74,864 


Fur Products Labeling Act 
. false advertising 


. . sufficiency of evidence 7 68,993 
. false labeling 
. . sufficiency of evidence 1 68,993 
. misbranding of furs charged 

. trivial violations as defense. 168,993 


. Misrepresentation as to price and 


value 
. rule promulgated by Federal Trade 
Commission . 7 68,993 
. out-of-state fur sales 
. interstate commerce . 7 68,993 
. sales slip as ‘‘invoice’’ 7 68,993 
zai Ges 
Georgia Antitrust Laws 
. agreement not to compete . 1 69,167 
Grand jury investigations 
. discovery of testimony tran- 
SCripts! nk ‘eis T 69 ,046 
. indictment defective . eee 1 GOR 2/ 
. private individual’s right to 
inspect testimony. . . . 969,060 


. production of records or testi- 
mony 
. criminal prosecutions 1 68,975, 69,157 


. Fifth Amendment defense . 169,032 
release of names of witnesses 
after completion of T 68,944 
eee iee 
Hawaii Fair Trade Act 
. inconsistent with Sherman Act, 
Section 3. S 7 68 ,936 
. invalidity of. 7 68 936 


. privity of contract requirement 
. enforcement of fair trade 


prices as to nonsigner. 1 68 936 
Hearings 
. Motion to quash subpoenas 
. . Federal Trade Commission 
jurisdiction 1 69,148 


& sak 


Illinois Antitrust Act 
. agreement not to deal on futures 
market as violation 
. enforcement of sales contract 1 69,062 
. applicability to intrastate 


commerce 7 69,062 
Illinois Fair Trade Act 
constitutionality 
. conflict with federal statute. 69,194 
. Nonsigner provision . 169,194 
. injunctive relief - 969,194 


. burden of proving reduction of 


loss to minimum. 1 68,921 
. jurisdictional amount 
. . burden of proof . 7 69,130 


Fur 
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Illinois Fair Trade Act—continued 
. mutuality and consideration for 


contract: hel. & OP ERELO9 194 
. relationship between parties to 
contract .2 .. Rube Rat 7 69,194 
Indictment 
. corporation intended by name 
indicated 
. . determination in criminal 
prosecution . . . . . 468,935 
. defective. . . oe wh Piel nLOO naa 
. dismissal against oil company 
. jurisdiction for appeal from. 168,953 


Injunction suit 
. antitrust violation as 
defenses ,) (F eer 
. . statute of limitations 


.168,931, 68,938 


applicable 2° 2. «-Asn)) OS, GOL 

. constitutional rights. . . . 969,085 

. damage to public not shown . 968,981 

. discovery of stockholdings. . 969,135 
. expiration of contractual re- 

Iationshipsa) bse. - 969,054 

. failure to raise triable issue . 7 68 ,968 


. fair trade enforcement 
. burden of proving reduction of 
loss;to,minimum, \.. +." % 
. heighboring retailer’s suit . 
. scope of relief 
awarded . . . .968,947, 68,951 
government use of grand jury 


168,921 
1 69,204 


testimony. Fac au . hte (T69°046 
. hospitals exempt from . . . 969,182 
. legislative recommendations 

permitted sy sae. 8 6 . 169,085 
. lessening of competition not 

shown’; "90. Wi Alia oe cat OO aloo 
- Misuse of patents 
- - expiration of basic patent . 969,020 
. Permanent 
. . close-out sale as defense to 

Violation]? (0%) 00 ST ae OO oe 

. practices enjoined . . . . 969,085 


preliminary 

. irreparable injury not 
shown! ei. a. 

price discrimination 


.169,181, 69,215 


. . irreparable injury showing . 169,045 
- private individual’s right of 
redress .. * OOO 


production of documents 

- pretrial conference required 169,107 
relevancy of interrogatories . 169 ‘082 
temporary 
- expiration of season rendering 


6 w len te 


issve moot. Viewed REIS H69071 
. . irreparable injury. . . . 969,214 
. threatened loss or damage not 
proveday shic a WW Ree GO*170 
. transfer of action after consent 
decree entered. . . . . 968,929 
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Injunction suit—continued 
. unincorporated association of 
_ railroads 
- proper judicial! district 


1 68,959 
. public relations firm as agent 


OLD OSES SIR AO SUES LIE IG OB959 
. union or corporation as proper 
PALLY TOP ge hewn aed eit wOnOStOO 1 
. Violation of 
. contempt judgment. . . 7 69,044 
Instructions to jury 
. Cautious receipt of witness’ 
testimony in evidence. . . 469,157 
. exclusion of competitor from 
market 
. theories of recovery . . . 969,158 
. Motion picture conspiracy . 7 69,139 
. price discrimination. . . . 969,110 
PeDUGCen Of TOOln cueeuuls gee 00.919 
. sufficiency and review- 
BDIULICY JO lua ae cae cea i 7 68,919 


Insurance companies 


. false advertising . -7 69,040, 69,041 


. regulation of advertising . 1 69,059 
Interpleader 
. Motion to vacate order 
permitting eee ieee ees ner 169.018 
Interrogatories 
. relevancy . . . . 469,081, 69,082, 


69,175, 69,224 


. required to be an- 
. 869,206, 69,223 


swered . 


Interstate commerce 
. applicability of Illinois 


Antitrust Act . . 1 69,062 
. building construction. . . 7 69,112 
. conflicting jurisdiction 
. . common carrier’s rate 
agreements... .... . » 969,122 
. department store out-of-state 
fursales; (3. ; x FT 68 993 
. false advertising of product 
sold intrastate 
. jurisdiction of Federal Trade 
Commission. . . . . 169,069 
. hospital operation. . . . . 969,182 
. ice cream manufacture and 
distribution 
. . price discrimination . . 1 69,017 
: labor union and non-labor group 
conspiracy . . f . 969,159 
. licensing of motion pictures by 
distributors to exhibitors 7 69,210 
. practice of medicine. . . . 969,182 
5 peu oases ate ; 
licability of antitrust law. 
Bike ESR UG reilly 59, 1968958 


74,865 


Interstate commerce—continued 
. trade association activities af- 
hectinGemer ope oes 
. transportation of supplies : 
. unaffected by acquisition of 
stock of related company . 


1 69,006 
69,077 


169,191 


Interstate Commerce Commission 
. determination of validity of 
acquisition of competitive 

IMCEKCRISiey sp sp ee ce cure OSTEO 


= 


Jurisdiction 
. Arkansas court 
. venue for corporation. . . 
. conflicting 
. federal court v. Interstate 
Commerce Commission 
counterclaim stating separate 
cause of action 
. dismissal of complaint in- 
GUE Al 6 oO boon 
federal court 
. violation of consent decree by 


169,030 


169,122 


169,004 


patent infringement. . . 169,018 
. national banking association’s 
monopolistic activities 
. . federal v. state jurisdiction. 168,985 
. State courts 
. . federal antitrust violation . 169,009 
. U.S.Court of Appeals 
. - appeals from dismissal of 
indictments. ten. 7 68 953 
. U.S.District Court ~ 
. . corporate airlines. . . . 69,171 
. . district in which corporation 
was doing business. . . 969,227 
. . district in which individuals 
hadagent. . <1 eu MOo sear 
. . district in which unincorpo- 
rated business was found. 168,959 
. . exchange of television and 
radio stations. . . . . 968,9i3 


. hospitals under antitrust laws 169,182 
stockholders’ derivative suit 168,928 
television activities moncpony 4 69,049 
transfer from one venue t 

AnOMere ts a 168, 928, 68,929 
. U.S.Supreme Court 

. appeals from dismissal of 

indictments ... 7 68,953 

. . voluntary dismissal of govern- 


ment complaint. . . . 969,046 
ke 
Kansas Fair Trade Act 
. consistent with Sherman Act 
provisions .. . 1 68,970 
. constitutionality . . . . . 968,970 
. nonsigner provisions 
4 68,970 


. - unconstitutionality. . . - 
Kan 


74,866 


Kansas Unfair Practices Act 
. constitutionality <5 ©) was 


Kentucky Fair Trade Act 
. constitutionality 
. honsigner provision 


Kentucky Unfair Practices Act 
. secret rebates 
. sufficiency of evidence 
of violation ‘ 


169,133 


169,058 


168,978 


as) jy oe 


Labor unions 
. agreement demanding increased 


wages. . are 769,159 
. combinations and conspiracies 
. boycott of foreign ships in 
American ports . 1 69,220 


. scope of immunity under laws 1 69,074 


. state law governing 7 69,159 
. contract for exclusion of com- 
petitor 
. . rule of reason v. per se ille- 
gality doctrines. . . . 969,158 


. contract restricting use of labor 


Saving devices. ... 769,112 
. control of corporation by 
. Monopoly and conspiracy. . 169,074 


. proper party to injunction and 


damage suit. :< _. 7 68,931 
. enforcement of contract terms 169,137 
. exclusion of competitor from 
market 
. striking and picketing. . . 469,159 
. party to state law combination 
action . 7 68,979 
. Prevention of use of patented » 
device. . 1 69,162 
. proposed collective bargaining 
agreement 
. absence of immediate threatened 
injury ‘ 7 69,052 
. requiring payment for work not 
needed enjoined. 1 69,137 
. restricting use of product 
enjoined . . cavngyent Ie ey, 
. work required to be done at job 
SILC Re ae eli fey ker we 1 69,137 
Lottery devices 
. sales method 
. cease and desist order 
enforced . - 968,942 
. sales prohibited by Federal Trade 
Commission. re SOPLISS 


Louisiana statute of iuaistions 
. motion picture theater conspiracy 


. damage suit governed by. 7 68 924 
TENE 
Maryland Fair Trade Act 
. trading stamp issuance as 
violation. . . . . . . $68,969 


Kan 
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Massachusetts Fair Trade Act 
. appeals from dismissal of in- 


dictments.. . .. «7 « agealuGs 950 
. cash register receipt issuance 
as violation. . . . . . 468,972 
. combination sale of fair traded 
and nonfair traded products, 168,971 
. trading stamp issuance as 
violation. . . «. « % muiGG,972 
McCarran-Ferguson Act 
. insurance company advertising 
. . jurisdiction of Federal Trade 
Commission to regulate 1 69,059 
McGuire Act 
. appeals from dismissal of in- 
dictments, .. «4 6yacs faa ne 08 953 
Mergers 
. corporations 
. . consent decree modified. . 168,996 
. Steel companies 
. . lessening of competition. . 169,189 


. . summary judgment as relief 168,914 


Michigan Antitrust Law 
. National banking association’s 


monopolistic activities . . 768,985 


Misrepresentation 
. collection agency as United States 
Government agency 
. cease and desist order en- 


forced 57.) A) ot SR Fee GO 0S9 
. cross-examination restricted. 169,078 
. false advertising. . . 769,152 
. fur products prices and values 
. . rule promulgated by Federal 
Trade Commission. . . 768,993 
. insurance advertising .1769,040, 69,041 
. . jurisdiction of Federal Trade 
Commission to regulate . 169,059 
« « test of legality 's5 26. 2s" 4 109.040 
. medicinal or curative properties 
of product: oY a ee SO ay oo 
. rubber combs 
. . review of cease and desist 
OFde soe et eee OOU 
Monopolies 
- acquisition of competitive dis- 
tributor 
. . lessening of competition not 
shown . . - . 69,109 
+ acquisition of stock and. 
assets. . . . . .969,036, 69,191 
- agreement for trade association 
membership. . . . . . 969,077 
- agreement not to compete . . 169,077 
. allocation of customers. . . 469,077 
. allocation or distribution 
system . . - . 69,057 
. antitrust law violations as 
defense . . T 69 057 


. antitrust law violations for jury 769 ‘057 
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Monopolies—continued 


° 


cause of action not stated . . 969,149 
. competition unaffected . 169,191 
. Copyright use to obtain 
. dismissal of action. 1 68,999 
. Corporate dairy’s refusal to 
dealiers Sabr > te List) 2-88 695008 
dominance infield | . 769,170 
electrical energy purchase and 
sale contract 
. Oklahoma Constitutional 
prohibitions . . . . . 968,995 
exclusion of competition . 769,211 
- familydisputery ie betrtaw, 22 1ch69,123 
. foreign car market . . . . 169,165 
injury notshown. . . . . 969,191 


interstate commerce unaffected 169. B19] 


. labor union control of corpo- 


TAvOns ee - . . 969,074 
manufacturer’ s brand name 
products 


. dealership contracts . 1 69,086 


. manufacturer’s reduction of prices 


on competitive articles . 7 69,170 
. Measure of damages. J 69,057 
. medical societies’ denial of 
membership to doctor 7 69,182 
. merger of steel companies. F 69,189 
. National banking associations 
. federal v. state jurisdiction. 168,985 
. parent and subsidiary corpora- 
tions as ‘‘single trader’’ 
. conspiracy charge. . . . 469,057 
patent accumulation. . . . %69,170 
patent infringement 
. institution of suit . . . 169,170 
. tying agreement. . . . 169, ,105 


oie © ee! Oe) eee 


patent licensing arrangements 769, 164 
percentage of control of market 968 938 
performance rights in gospel 


MUSICH ey oat » 2 « 968,938 
. plan to boycott or ‘refuse to do 

business with others 
. . consent decree enjoining. . 68,925 
. pooling of copyrights. 7 68 938 


power to control prices an 
exclude competition 168 938, ae 986, 
9, 


077 

Rprice fixing, Jud Joontoesuk, .018 69 ‘057 
. price reductions on competitive 

ALICIES 7...) Rene 4 69,170 

169 ‘057 


. profit margin . 


. proportion of market "controlled 1 69 ‘057 
. railroads 


. . insufficiency of evidence. . 
. refusalto deal. . . 


7 69,154 
.1 69,049, 69, '057 


. relevant market 7 68,938, 68 986, "69 006, 


69 165, 69, 191, 69 211 


. service charge to dealers at 


auction market. . . . . 968,986 
shoe machinery industry . . 69,179 
state laws as defense to 

Miolationl tf. .Livoawey Gesu 69,129 


74,867 


Monopolies—continued 


suggesting and circulating price 
information 
. concrete pipe manufacturer’s 


practices enjoined . . . 68,925 

. television operations extended 169 049 
. trade association activities . 969 006 
. trade-marked products. . . 169.211 
. tying arrangement between 

patent and unpatented 

products. . . Gale Mier mlOS 927) 
. voluntary dismissal of counter- 

Claimed tins) eel aerate od 81691094 

Motion pictures 

. amendment of complaint 
. . description of defendant . 7 69,222 
- . Statute of limitations. . . 169,014 


. area arbitrarily divided into 


theater zones 
. limitation of interrogatories 168,950 
- motion to strike allegations 


Of COMPlaING Wo. iis, ie seen moO, 900) 

attorneys’fees. . . . . . 969,139 

- block booking . . . . . . 69,091 
combinations and conspiracies 

. acquisition of stock . . . 69,150 

. affirmance of judgment . . 469,190 


oe ¢« « 


oe 


appeal from order restricting 


recoverable damages . . 969,134 
. conduct of trial judge . 1 69,128 
. conscious parallelism. 7 69,210 
. contrasting verdicts . . 4 69,139 
. depositions of employees as 

evidence ceed (ea US TOD 128 
. failure of proof. : 769,185 
| Fifth Amendment as defense 1 69,056 
. instructions to jury . . . 169,139 
. measure of damages . . . 169,139 


prior government decrees as 
evidence . . . 469,119, 69,128, 
69, 185, 69, 210 

reasonableness of clearance 
system. . . . .168,940, 69,210 


relevancy of inter- 
-169,081, 69,224 


rogatories. . . 
separate trials denied. . . 169,119 


stockholder’s right of action 168,987 
sufficiency of proof . . . 469,139 
denial of first run pictures to 

exhibitor 

. general release of exhibitor a2 


bar toaction. . J 69,042 
depositions for production of 
evidence. ... 5 NI 
dismissal of damage action 
lack of prosecution. . . . 968,956 
elimination of competition, . 969,210 


enforcement of motion picture 
licensing contract 
. antitrust violations as defense 4 69,117 


irreparable injury as basis for 
injunctive relief . .169,210, 69,215 


Mot 


74,868 


Motion pictures—continued 
. jurisdictional amount 
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. damaged or substandard com- 


New York Fair Trade Act—continued 


. counterclaim allegations not modities. . . - 69,201 
required for . + oS . discounts or variations per- 
. legality of grant of clearance missible .  .o(Jse % 1S 9 reb9,062 
between theaters 1 68 ,923 . enforcement against nonsigner 
. licensing to distributors by . . obligation of fair trader to 
exhibitors purchase from nonsigner . 168,922 
. . interstate commerce . 7 69,210 . enforcement by nonsigning re- 
. reacquisition of divested theaters tailer . . 1 69,226 
. consent decree permissive . enforcement of consent decree 
provision construed. {68,977 . . fines for future violations . 168,946 
. refusal to negotiate for exhibition . litigation expenses awarded. 168,946 
of film . profits awarded as compen- 
. exercise of sound business satory damages . 168,946 
judgment : ¥ 69,003 . enforcement of fair trade prices 
. relevancy of questions : 7 69 056 . . defense presented. . . . 469,156 
. Statute of limitations. 7 68 924 . defenses without merit 168,951 


. . discontinued product retire- 
ment program . . . . 68,963 
. sufficiency of denial of sales 
below stipulated 
prices . . . . .168,964, 68,967 
. temporary injunction .168,947, 68,951, 
69,229 


. Summary judgment relief ; 
HOUSES hs a ee ES OSE 


Motor Carriers 
. refusal to handle goods 
. “‘hot cargo’’ clause in union 


agreement. 769,121 


. estoppel based on acquiescence £69,156 
. knowledge of fair trade prices 

lacking . 168,922, 69,203, 69,226 
. return of merchandise and 

discontinuance of sale . . 169,168 
. Sales below fair trade prices. 169,061 
. goods damaged or deterior- 

ated as defense . . . . 169,100 
. preliminary injunction 


sas Nes 


National banks 
. Monopolistic activities 
. federal v. state jurisdiction. 168,985 


New trial 
. motion on ground of refusal 
to order production of 


. 


documents 1 68 973 granted. . . . . . . 69,072 
New York Antitrust Act : pereneds ho ce 2 
. agreement not to compete . 769,111 aa fe 
. co-conspirators to be sued. 1 69 034 f “3 erted . . 168,988, 68,991, 69,090 
. damage suit unauthorized . 1 69,009 - » fallure to raise triable 
. distribution of magazines abit . - + 168,968 
. . sufficiency of complaint . 960.115 | veer so of fair trade pro- 
. proposed collective bargaining la ker eae a Sea stestin 69 097 
agreement v 
. absence of immediate threat- Prices . . . . .168,990, 68,991 
ened injury . 169,052 ; eee rs punish violation 
. severance of causes of action, 168 ,998 Se Re pit 168,997 


- neighboring retailer's suit . 169,204 
- notice and violation of fair 
trade agreement not 


. Subpoena duces tecum issued 
. agricultural cooperatives’ 


-exemption. . . 7 69,200 
. travel agency appointments Ces fs a} . 7 anes 169,002 
withheld . . ae 169,199 2 
. travel agency services . 1 69 034 As sit “cos + 868,989, 68,992 
. witness’ refusal to answer a eran csvigtations: 369 ,092, 69,093 
a rus Ss 
oe eee To7,11S : violation of consent decree 
New York Fair Trade Act *““close-out’’ sale as de- 

. abandonment of program 169,102, 69,156 fense - « . 168,946 
. advertising for sale below fair - Measure of damages . . «168,946 
trade prices - Violation of injunction : 

. Newspaper’s refusal to - . Close-out sale as defense 768,952 
publish . 769,145 . costs in appeal from contempt 

. alleged discriminatory enforce- judgment . wal $699.02 

ment of program 7 69,156 . failure to prosecute f 69,096, 69 ‘098 


Mot 
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New York Fair Trade Act—continued 
. violation of injunction—continued 
. . Mistaken sale by clerk . 7 69,202 
. . retail sales denied. . . . 969 ‘095 
. . Sales disputed . -1 69,096, 69 ‘098 
. . uniform price not main- 


taincdir aussi mie mre. mesttmO9° 101 
North Carolina Fair Trade Act 
. Sales to cityexempt. . . . 969,230 
= O== 
Ohio Fair Trade Act 
. honsigner provision 
. constitutionality. 1 68,920 


Oil companies 

. cancellation of service station 
lease 

. . concerted action 

lacking 

. conspiracy to restrain trade . 

. dismissal of indictments 
against 

. . jurisdiction of appeals from. 168,953 

. expiration of contractual rela- 
tionship with gas station 
operator 


169,124, 69,125 
169,212 


. . injunctive relief denied . 7 69,054 
. interrogatories ordered to be 
answered, . ... . « « 769,206 
. partners’ action against. . 7 69,138 
. price discrimination 
. . deposition priority. . . T 68,943 
. diversion of service station’s 
CUSIOMIETS. «6, + as 769,151 
. . hecessary averments in com- 
lalate oo, ac Ae Lan elOD 190 
5 peas reduction to jobbers 
. good faith meeting of com- 
CUO ra ce nee tneivare, ul OO 0L7 


, Oklahoma Constitution 
. electrical energy purchase and 
sale contract 
ore monopoly and restraint of trade 
provision violations. - 168,995 


= p= 


Packers and Stockyards Act 
. invalid regulations of stockyard 


COMPAUValteeed coveccosteres nivel Onl? 
Patent licensing agreement 
. action for inducing breach of 
. barred by illegality . . 7 68,939 
. assignment of improvement 
patents .. Pa hii 7 69,169 
. cancellation ordered by consent 
GECTEO. 6s + oe ODER 1, OOF EEOB994 
ea ae 
. tying arrangement between 
patented and unpatented 
1 68,927 


PFOGUGES «5 1 Weed ee eye 


74,869 


Patent licensing agreement—continued 


~ MONOpPolies! eae MIS 5 T 69,164 
. price fixing provisions . . . 168,939 
- restricting manufacture of 

competitive products. . 7 68 939 

Patents 

- accumulation of . ne 7 69,170 
. acquisition prohibited Si -RpeTi69' 164 
+ agreements not to license . . 968,994 


compulsory licensing .f 68,994, 69 164 
. deduction for services or un- 
patented products. . . . 
. discriminatory basis for fur- 
nishing services to licensees 169,164 
exclusive license acquisition 
prohibited) ..4 «ius ws shel wen 809,104 
. foreign 
- . persons who may be licensed 69,164 
. restricting manufacture to 


169,164 


country issuingpatent . . 969,164 
» furnishing listof. ... . 7 69,164 
. granting exclusive rights 
undemdicense ©. 280 ).20%9 Foo 00l 
. infringement 
. » antitrust violations as 
defense. . . . .769,083, 69,141 
. assignment of improvement 
patents. . ; 7 69,169 
. . dismissal of suit for lack of 
prosecution . . .. . 968,934 
. . injury not shown . . 2 BORR6D, 41 


institution of suits for { 69,164, = 170 


9186 


necessary parties to counter- 


claim: 30. Mi: eit Bae, VIAVT69H72 

. - necessity of overtact. .. 469,172 
. . summary judgment v. issues 

Of fact 7. . 1. eee O10 

. tying agreement .. 769,105 


letters of infringement circulated 
to competitor’s customers 


. . damages recoverable. . . 968,930 
. misuse of 
. . expiration of basic patent # 69,020 
. . tying arrangement between 
patented and unpatented 
DEOGUCERY GOW vik ST NOB 927 
. violation of consent decree . 469,018 


. wrongful marking of unpatented 

product. . . - 968,974 
. package licensing policy 169, 147, 69 164 
. persons who may be licensed . 169 "164 
quantity limitations on licenses 169, 164 
requiring grant back of licenses 69, 164 
restricting manufacture to 


country issuing patent . . 969,164 
. restricting power to grant 

licenses +.20; 7. - 968,994 
. restricting price for sale of 

DPEOGUCESS.iuaem a se cee A. 69,164 
. restricting rights of licensee. 69 ,164 


Pat 


74,870 


Patents—continued 


. restricting sales to designated 


customers . 7 69,164 
. royalty rate differentials # 69,164 
. sale of rights 
. Necessary averments in con- 
spiracy cases. : 7 68,949 
. tying arrangment between pat- 
ented and unpatented products 
. monopoly in restraint of 
competition see OS,927, 
. unrestricted licenses directed to 
be granted . . ie ei8:69,186 
. violation of antitrust laws 
. expiration of basic patent 7 69,020 
Pennsylvania Fair Trade Act 
. contempt judgment 1 69 044 
. enforcement of fair trade prices 
. . absence of competition 169,981 
. notice of other violators 169,126 
. proof of damage 768,981 


. sales below fair trade price 
. preliminary in ancata panied 7 69,103 


Sees procedure 


. amendment of complaint 


. description of defendant . 1 69,222 
. . unjustified delay 1 68,948 
. conference before single judge 
. production of documents 
requested . 769,107 
. consolidation of causes of 
ACTON as ens 169,022 
. depositions for Production of 
evidence . 169,177 
. priority . 168 943, 68 945, 69 022 


. discovery and inspection’ of 


stock holdings . 169,135 
. discovery and production of 
records 
. attorney-client privilege . ¥ 68,954 
. . profit and loss statements 7 69,221 
. dismissal of action 
. lack of prosecution. 7 68 933 
. Mere technicality . 7 69,196 
. inspection of grand jury testi- 
mony . . 1 69 060 
: interrogatories ordered to be 
answered. -169,183, 69,206 
. joinder of defendants. 169,000 
. limitation of interrogatories . 168,950 


. motion for more definite state- 
MCC Pees Bar as -769,012, 69,198 
. motion for preliminary injunction 


. irreparable injury showing . 169,045 
. motion to strike allegations of 
complaint 168,932, 68,950, 
69,012 
. preliminary injunction 
. refusal to negotiate for ex- 
hibition of movie film . 7 69,003 
. questions St to ree 
beliefs . F 1 69,056 


Pen 
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Pretrial procedure—continued 


. relevancy of inter- 
rogatories . . . 168,940, 69,081, 


69,082,69,175 


. scope of examination. . . 7 69,053 
. statements required of both 
parties .. ata’ 09 119 
. Subpoena duces tecum 
. discovery of admissible 
evidence as purpose of. . 468,943 
. summary judgment 
. issues of fact in price dis- 
crimination case. . . . 969,015 
. . statute of limitations bar to 
actioni sun. 7 769,191 
. . triable issues of fact . 769,105 
. third party complaint and inter- 
pleader « - « £69,013 
. voluntary dismissal of counter- 
Claimy oar. vate Beet OO O94 
Price discrimination 
. advertising allowances . . . 469,099 
. advertising in customer- 
owned magazine .. . . 469,089 
» attorneys’ fees. <" . °. 769,110 
. brokerage commissions. 7 69 208 
. burden of proof - 769,110 
. . instructions to jury . 1 68,919 
. cease and desist order 
. . postponement of operation . 168,918 
. cost justification as defense ¥ 69 047 
. damages recoverable . . 769,110 
. deposition priority 1 68,943 


differentials in sales prices 
. justification on functional 
grounds. . . . .%68,960, 69,214 
. discounts offered 
. Summary judgment v. issues 


of-fact owe . #, 0) 209,010 
. diversion of customers . 769,151 
. glass-contained v, tin- 
contained products 
- » premium product test. . . 969,045 


° 


good faith meeting of competi- 
tion." . 168,917, 69,045, 
69 047, 69 110 


. injury to competition. . . . 169 ‘047 
. instructions to jury... . 169.110 
. interlocutory appeal denied . 169,198 
. interrogatories required to be 
answered. no ee OOF 483 
. interstate commerce involved 
. Sufficiency of complaint . . 169,017 


. motion for more definite 


statement. . . . .969,012, 69,198 
. hecessary averments of 
complaint, . 769,104, 69,151, 69,198 


- nominal damage recovery 


- . absence of injury . . . . 968,919 
- parties to suit necessary . 769,012 
- patent infringement 
» . antitrust violations as 

defense orccecitis | s - 169,083 
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Price discrimination—continued 
. preferential promotional 


allowances 7 69,146 
. private individual’s right 
of action . .9%68,915, 68,916, 69,170, 
69, 172, 69 ,198 
“‘products or commodities’’ 
construed 4 69,099 
. quantity discounts 7 69,214 
. scope of examination . 1 69,053 
. secret rebates 
. . Measure of damages . 7 68,978 
. . sufficiency of evidence of 
violation 7 68,978 


. service charges 

. Statute of limitations. 

. sufficiency of com- 
plaint . 

. Summary judgment 

. triable issues of fact . 

. territorial price dis- 
crimination . 

. unfavored customers 
non-existent. 


Price fixing 
. alcoholic beverage shipments 
. . burden of proof . é . 
‘ between toy wholesalers and 

retailers . S465 
. conscious parallelism 
conspiracy 
. burden of proof . 
. . circulation of price lists . 
. dissolution of corporation 
. fair trade price main- 
tenance. . 5 
. . indictment defective 
. corporation as common sales” 
agent . 
5 discontinuance of practices 
. electrical energy purchase and 
sale contract 
. Oklahoma Constitutional 
prohibitions 
. expiration of contractual 
relationship 
. preliminary injunctive re- 
lief denied. as es 
. monopolistic practices . 
. necessity of proving continu- 
ance of violations . 
. Nonsigner provision of Ohio 
Fair Trade Act 
. constitutionality. : 
. patent licensing agreement. 
. practice en- 
joined . 


1169 047, 69 089 


169, '075 


. 169,012, 69,124, 69,125 


169,146 
169,045 
169,099 


169,016 


1 68,926 
$69,157 


169,157 
169,217 
169,129 


769,213 
169,127 


169,066 
169,079 


168,995 


169,054 
1 69,057 


169,157 


168,920 
168,939 


. 168,925, 68,941, 68,955, 
68 957, 68 983, 68 994, 


69, 001, 69, 021, 69 033, 
69, 043, 69, ‘055, 69, 063, 
69 ‘066, 69, ‘088, 69, "120, 
69, Sidi, 69, "142, 69, 143, 


69, 18 


6, 69,207 


74,87) 


Price fixing—continued 


. railroads’ package and spot 
bids 
. applicability of antitrust 
laws to. . ee 1082958 
. resale price fixing :169, 142, 69, 207 
. evidence of agreements 
lacking. . 
. illegal under Sherman Act 
. regulated industries 
. Sale and resale of bananas in. 
United States 
- Scope of Federal Trade ‘Com- 
mission order prohibiting 
- stock not to be sold below 
fixed price 
. voting trust agreement 
legality. 


169,079 
1 68,936 
169,129 
168,941 


1 69,066 


1 68,982 


Prices 


. differentials justified on func- 
tional grounds 
. discrimination a jury ques- 
tions ©. 
. elements for determination of. 
. deviation for purposes of 
competition 5% 
. power to control 
. - monopolistic practices 
. reductions by manufacturer on 
competitive articles . 


1 68,960 


168,925 
1 69,077 
169,170 


Process 


. extra-territorial service 7 69,227 


= Roe 


Railroads 


. acquisition of competitive 
interests 
. jurisdiction to determine 
validity of . 
. antitrust action against 
A applicability of law. 
. association and manufacturers 
of parts 
. . insufficiency of conspiracy 
evidence against. risa 
. combinations and conspiracies 
. damages recoverable . 
. injunction suit 
. - constitutional rights 
. package and spot bids 
. concerted rate quotations to 
government ‘ 
. preferential routing system 
tying arrangement . ‘ 7 68,961 
A - unincorporated association of 
. proper judicial district 7 68 959 
. public relations firm as agent 
OE, ss, PE OITOB OOF 


Rai 


169,140 
168,958 


169,154 
1 69,085 
1 69,085 


168,958 


74,872 


Refusal to deal 
. combinations and con- 
spiracies. .68,925, 68,926, 68,941, 
68 983, 69 ‘006, 69 ‘021, 
69 088, 69, 142, 69, 186, 


69, 187 

. conspiracy within corpo- 
rations « = eens by. 69/008 
. injury to public required 1 69,007 


. monopolisticpractices 169 049, 69 1057 


Refusal to sell 
. combinations and con- 
spiracies. 1 69,011,69 055,69 ,143 


Resale price fixing— 

see ‘‘Price fixing’’ 
Review—see ‘‘Appeals’’ 
Rhode Island Fair Trade Act 


. constitutionality : 169,195 
. defenses to enforcement 
. meeting competition 169,225 

. ‘doing business’’ determined . 769,195 
. enforceability of contracts. 769,195 
. person who may enforce con- 

tracts . ‘ F 7 69,195 
. right of parties to “cancel 

CONTA CCS ign i) ee rene LOD! 195 

Robinson-Patman Act 

. affirmance of judgment . 1 69,076 


. practices condemned by .7 69,124, 69,125 
. violation of Section 2(d) 
. “products or commodi- 
ties’’ construed . 
. violation of Section 3 
. private individual’s right 
of action -168,915, 68,916 


169,099 


= 


Sales 
. below fair trade price 
. absence of competition as 


defense . 1). c 169,981 
“6 enforcement of law. . . 1 69,061 
. nonsigner’s lack of knowledge 
of fair trade agreement 7 68,922 
. preliminary injunction 
granted's) 50% elise ood 2 


. sufficiency of denial for in- 
junctive relief -168 964, 68,967 
. close-out sale as defense 


. violation of consent decree . 168,946 
. violation of permanent in- 
junction, < 168,952 

. fair traded and nonfair traded 

products in combination 

. price violation . 1 68,971 
. price mistaken by clerk 
. violation of injunction, 1 69,202 


. unreasonably low prices 


Ref 
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Sales—continued 
: yee ie low prices—continued 
. private individual’s right to 
bring suit for. . .968,915, 68,916 


Sherman Act 
. agreement prohibiting manufacture 
of certain equipment 
. beyond area of trade and com- 


merce .° ; 26) XTET691020 
. applicability to regulated com- 
sepa company. . . 468,913 
. enforcement by damage suit in 
state court “f°, ©, WOPSee FOP 009 
. Hawaii Fair Trade Act incon- 
sistent with. . . . . . 68,936 
. immunity from 
» . ain Carriers’, <0.) ¢> sean OOOO2 
hospitals’ seosers 08) <e5. 7 69,182 
. labor unions’ private busi- 
ness activities . . . . %69,074 
. . railroad’s acquisition of com- 
petitive interests . . 769,140 
- injunction suit 
. . transfer to different venue . 168,929 
. joinder of defendants charged 
with violation . .. 1 69,000 
. Kansas Fair Trade Act not 
inconsistent with . . . . 968,970 
. national banking association’s 
monopolistic activities . . 968,985 


. hecessary averments of com- 
plaint filed 
. . overt act of conspiracy within 


statutory period. . . . 968,949 

. protection afforded consumers 
and competitors . . . . 969,074 
. railroads, applicationto . . 968,958 
. restraint of trade construed . 969,007 
. State officials’ violations 1 69,070 
. Statute of limitations applic- 
ablesunder™. 1 *s sees 7 69,166 

. transportation of supplies 
. . interstate commerce. . . 969,077 
. violation of Section 1 
. . jurisdiction of Federal Trade 

Commission to prevent . 969,066 
. violation of Section 2 

. Manufacturer’s brand name 
product monopolization . 69,086 
. trade-marked product 
monopolization . . . . 969,211 
Statute of limitations 

- amendment of complaint . . 969,014 
. antitrust counterclaim . . 1 68 931 


. applicable statutes . 
. combinations and con- 
spiracies 


. 169 023 ,09 1024 


- . accrual of cause of action . 969,191 
. State law governing . . . 969,191 
odamagersuitefprs . .. | 12. 6869 107 


- - accrual of cause of 


action . . . . .%69,084,69,179 
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Statute of Limitations—continued 
. damage suits—continued 
. advertising arrangement be- 
tween manufacturer and 


dealer . 4 1 68,937 
. hecessary allegations in 
complaint eso... © T 68 949 


. tolling during pendency of 

applicable statutes -169,023, 69,024 

. discovery in periods barred 
b 


7 69,216 
‘ knowledge of existence of cause 
of action . 7 69,031 
- law governing. . 1 69,166 
. motion picture conspiracy . 7 69,119 
. State law applicable FT 68,924 
. . tolling by government 
action : 7 68 924 
. price discrimination 
. applicable statute . . . . 169,075 


tollins during government 
action . 168,924, 69,074, 69,179 
. private action subsequentl 
brought. . . . .%69,023, 69,024 
. voting provisions of association 
under consent decree. 7 69,005 


Steel industry 
. Merger sought to be enjoined 
. Summary judgment inadequate 
air mSltar 6" ea ioe 


Stockholders 
. consent required to consent 
decree provisions . 
. private action for violation 
of antitrust laws 
. . motion picture theater con- 
spiracy. 
. recovery for violations of 
Clayton Act 
. proper judicial district for 
SUI) es O60 


168,914 


168,941 


1 68,987 


168,928 


Stockyards ; 
. restriction on market agencies 
. . duty to furnish services . 


Subpoena duces tecum 
. discovery of admissible evidence 


169,019 


as purpose of . - . « 968,943 
. events in periods barred by 
statutes of limitations . 769,216 
. hearing on motion to quash 
. Federal Trade Commission 
Siwriadictions) 0: . ~~ + 469,148 
. identification of documents. 7 69 224 
. production of documents 
: agricultural cooperatives’ 
exemption . er 1 69,200 
Summary judgment 
. combinations and conspiracies 
. statute of limitations bar to 
actlonida Sisas! 5) «.s).1 09,191 


74,873 


Summary judgment—continued 
- combinations and conspiracies—continued 


. trial of issues required . 7 69,070 
. libel charges 
. . triable issues of fact . FT 69,180 
- misuse of patents 

. expiration of basic patent 7 69,020 


- Motion picture theater conspiracy 
. .- credibility of witnesses to be 


appraised. . .. . . 968,924 
- patent infringement 
- » antitrust violations as de- 
fense* . . - 69,083 
. . controverted issues of fact - 469,018 
. . triable issues of fact . 7 69,105 
- price discrimination 
- - controverted issues of fact .. 169,015 
. . triable issues of fact. . . 969,146 
. Steel industry merger in Clay- 
ton Act suit 
. inadequacy as form of re- 
Li CTA Rou kc, ell sation us semnLOOL Os 
—T— 
Tariff Act of 1930 
. exclusion of potential com- 
petitors from United States. 169,211 
Television 
. advertising preferences 
. antitrust violations. . . . 469,118 
. block booking of motion pic- 
tures 2): ae 7 69,091 
. cueing and prompting business 
- . interpleader of third party 
defendant. . . 2. = 809 013 
. extension of activities as ; 
monopoly... - , 1 69 049 
. jurisdiction over monopoly ac- 
tion involving . . . . . 69,049 
Texas Antitrust Laws 
. patent infringement 
. . cause of action not stated . 469,141 
. termination of agency contract 469,080 


Trade associations 
. activities en- 
joined. . .9%68,925, 68,941, 69,006, 
69 021, 69 (033, 69, 055, 
69 064, 69 068, 69 ‘077, 
69,088, 69,120, 69,142. 
69,217 
. arbitration agreement in restraint 
ofverades . =, a) > Ax 9.09077, 
. combinations and con- 
spiracies. . 968,925, 68,941, 69,006 
. dissolution required. .%69,064, 69,217 
. monopolistic agreement to 
compel membership . . . 969,077 


Trade-marked products 


. relevant market . . . . . 169,211 


Tra 


74,874 


Trade-marks 

. use to restrict imports . 769,001 
Trading stamps 

. fair trade violation .1 68,969, 68,972 
Travel agencies 

. appointments withheld 


. . damage action for . 7 69,199 
Tying arrangements 
MVAUGITV etn, Won vclue hs EcumemaN OOL9OL 


Tra 
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ts 
Unions——see ‘‘Labor unions’’ 
slit i 


West Virginia Fair Trade Act 
. unconstitutionality of nonsigner 


DEOVISION ce | ila A louie e cerca Oon oT 
Witnesses 
. refusal to answer questions . 969,113 


STL 
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